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ABERDEEN«« 
Lord High Chancellour of Scor i. a x v. 


Sir David Falconer of Nevvroun, 
Lord Preſident of the Seſſion. 


Sir George Mckenzit of Tarbet, Sir Andrew Birmie of Saline. 
Lord Clerk-Regiſter, Sir Patrick Ogilue of Boyn. 


Sir James & ontis of Collingtoun; - x 
Sir Jobw Lockhart of Cafglehill, v'" J9%" Murray of Drumcaira; 


Sir David Balfony of Forret. Sir George Nicolſon of Kemnay: , 
Sir James Fonlks of Reidfoord, = Wanchop of Edmiftoun. : 
Sir Alear. Seton of Pitmedden, ir Thowas Stew:rt of Blair, - 

Sir Roger Hogg of Harcarſe, Sir Patrick Lyon of Carle. 


SENATORS of the COLLEDGE of JUSTICE, 
and Ordinar LORDS of COUNCIL and SESSION. 


- WILLIAM Marquekof 2ncencberry &c, Lord high Thefa of 
SE STTETINS. bug he 


70 HN Marqueſs of Athol 8c, Lord Privy Seal, and Vice-Admiral of 
: SCOTLAND, 
ALEXANDER PFarl of Myrray &c. Conjund-Secretary of State; 


AMES Eat} of Pearth &c, Lord Juſtice-General, 
Extraordinar LOR D S of tte SESSION. 


MA Dodb, _—- 

Y Duty and Aﬀettion obliges me to Dedicate theſe Ads and D6- 

* cifions to your Lordſhips, becauſe they are your own; I bave P, 
only been your Servant in Obſerving and Colleffing them, -and 
am confident, they will ſerve for the Illuſtration and Vindication of your 
Juſtice, and Faithtulnefs in your Serviceto the King and Kingdom, towhoga 
it cannotbut be highly acceptable and ſatisfying to ſee, rhar m6 long 4 traf 
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ſhow that " Oheer' impartial! ih the matter of f Juſtice, and it will appear 
thir you bavgiſYoiwed tb Gate uniform” Courſe of Jiiſtice,' orheriiſe it had 
been ipoſL(EIG? yOu t6.quadrat with your : (Ulves” yd had followed any 
other Rule Fork if petobat Infereſt tad #reat nt; Aaencezrie could not fail but 
the ſawp ca, 1.) would baye been divetfly determined *mongft different Par- 
ties : Tlie way of Truth and Juſtice! one, and neyer cr6lleth orjuſtleth with 
It Fs tute way of Ector'and Partialiny 15 infinite, and can neyer be log 
cotppan, apd the pretence” of varying upon Hiffctences? in the caſes will caſi- 
lybe perceived, ,when thele: are not the wets motives'df Variation, not can the 
"greateſt caution Ked foriner” Caſes {6 i 12. memory, , a3 not to fallin flat contra- 
-*Iſ&ions inforitterwth of time, when Juſtice isnot the Rule : ; It was no won- 
It j> ingpghaſtencics did} occur , when former Deciſions were hut little 
SImdvan,- and Were; only Tranſaied by uncertain F radition,” from the memo- 
where 2 copftant Cuſtom®was' not iciedduced; 
oints of FA, oli" au preſived, but 
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Dedicatory. 

to Records, they could thenee have little remedy, feing many eminent De- 
ciſions came to be Tranſated beforeany At or Decreet thereupan were Re- 
corded , and though they were, yet the Motives upon which the Lords did 
proceed were ſeldom decervaþle in the maſs of Diſputes. The contrarieties 
that are remarked by the judicious and induſtrious Lord Dsry C who did ſerve 
and4 obſerve about the ſame length of time that I have done) are the more ex- 
cuſeable, that before histime the Deciſions of Seſſion were not much marked, 
and butin few hands, yea it was a long time before the Deciſions obſerved by 
Dury , were become common , and were cited by Pleaders, or noticed by 
Judges, F 

It isimpoſſible to evite theclamours of Parties coming ſhort of their expecta- 
tion , When they are in heat and fervency carrying on thew Cauſe, and when 
they have heard the Wit and Eloquence of their Adyocats, endeavouring to 
make their Caſe, if not evidently juſt, atleaſt probably ſuchz but when that 
fervour is cooled, upon ſecond Thoughts, re-confidering the Motives upon 
which the Lords proceeded, if they ſee that they Decided not otherwiſe upon 
the ſame Grounds, they cannot be fo far wanting to their own quiet, asnot to 
acquieſce and reſt ſatisfied , conſidering that their firſt Thoughts were in fer- * 
vour, and at beſt, were but the Conceptiongs of Parties, whale intereſt hath a 
ſecret influence to byaſs their firſt Apprehenfions, they could not but be con- 
vinced that the private and particular opinion of Partics interreſſed, ſhould 
quietly cedeto the Judgment of ſo many learned and experienced Judges, hav- 
ing noother concernment inthe eyent of the Gauſe, but that Juſtice might be 
invialable, and that no pernicions or dangerous preparative might be Jaid, to 
the common detriment of all, and who by all the obligations whereof men 
are capable, towards God, their Prince, Countrey and Pofterity, are eagag- 
ed to be careful and tender of Juſtice, 

Itis the great intereſt of Mankind, that every man ſhould not be Judge in 
his own Cauſe, but that there ſhould be indifferent Judges , of good rgport, 
men of courage, fearing God, and hating covetouſaeſs, who might hear and ge- 
. termine the Controverſies of Parties, which neceffarly doth imply, thateither 
Party ſhould acquieſcein the publick judgment of Authoruy, 

It is amongR the greateſt intereſts of Mankind, that they may ſecurely enyy 
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ding vg ifaetien of good 1 men, . 1and therefor did differ little from Arbi- 
ters).antal thoycame: tq haye fixed Cuſtoms and Featutes, clear, and known, 
whaBPead8 tne romethe _ of is ſufficient Rulefor all Caſes, for there 
will 6 '; and therefore the beſt expedicnt to give 
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ably zqghemlelyes withou ut NG Ae and that they make notLaw like the 


DelypbichSmard, bowing ar bending to the ſeveral Parties, but as a firmand 


ſtabl&Ainity which will ply £000 obliquity, but whatever muſt be regulate 
byiE-nibRt 'be-applyed ro it; /und be ſtraight ike it, and fo quadrat one to 
andther,” which caf'Be'no way better known |, than by the publiſhing and 
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00s, whereby 1 it may bb ſeen, thatlike Caſes have like; 
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events, jg than there j i no reſpect of perſons in Judgment; all mencannotbe 


Lawers, nor can the- moſt. part have diſcretion enough to underſtand equwne 
& bent; yet? few will: be::found to want capacity to compare Deciſions, 
ark fo perctive'ifthey br congrucus and uniform, and iFthey find them ſuch, 
oy wy a 'calily be periwaded'; that their ny couldrbe by no other 


_ ! Lay 


e than Lay, and J uſtice. 
OInY prejudice to any Nation, to make them believe or TIER that 
they Riphits arc not ſecured in juſt hands, for that overturns their quiet and 
ſcouritpy!-(Fhe.moſt part: will pever baye.a Purſuit deternyned againſt them, 
apd farifeweriwill find themſelyes, worſted by perſonal conſiderations , But 


no man can {3y;buttbe may, and. moſt do fear. that they ſhall be involved in” 


Law Suits; / and-if they. be not perſwaded to find a ſure Remedy by juſt and 
kriowing Judges, thikn/ all.is unſecure and. diſquieted, fo that it is mote the 
_ adVititape'of >Netion thattheir Judges were but reputed juſt, though they 
Were not;"then-chatsabey- were juſt , yet were reputed unjuſt, for this Caſe 


tonchatarhyfiewmbiall whereas.the, former can reach but a few. 


"*King Yakves 66th; wo tnftinne the Colledgebf Juſtice, Ordered one gf 
the Lords to keep a Journal oftheir Deciſions, with which Hewry Sinclar Dean 
of 


Dedicgts. 
of Reſtalrigwasentru ſted,and did obſerve An a the ſpace of ten years, as 
Maitland, Hadingioun, Heje, \ Balfir, Shofrol4 D%y, dfefiliortbaitite > 
have donez And after Our Sitred- $dvergignawho'now Reigns,,did/Reſtgre... 1 
the Colledge of Juſtice to it's ancient Conſtithtion:1and py We... [ 
make a full Nomynation of :the Senatgss.gþcreot 3; andy Call, moſt of 4... 
Eminent Advocatsto the Bench, ſo that aker a long! interruption, th 
was almoſt wholly.new, therefor it was very neceſſary that their Detitiths®" 
ſhould be Obſerved, which induced me < bein bne'of that Nominyni6n) tel; 
undertake that Task, which I did cohftatly follow; making'nprhit! ſeurnal- . 
of all the Decifions that had any thing! of 'diffieutry Pg 1 | 
which-I did defign to leave. behind meas a Taken of my, ml}, gevorey at; Y 
fection to that excellent Society, The Colledgg of, Juſtice, in which, rich —_ 
fatifaQion I.ſpent the far greateſt part of my Life, an was very happy i in 
the mutual affection of my Colligues, both while I was/at the” 'oft 
the Bench, yet the weight of the Charge F dif bear, (which weeds" 
ſunk my Predeceſſor Sir Johs Gilmour, though aman of \gread ſtrengrliofB&s: 
dy and Spirit,wheh he undertook that Office) made me canfder,that jfwas fit... 
for me, before'Age or Infirmity ſhould make that burden more. .unealie,to have 
ſome remnant of my Life, of whichT might be Maſter, without Diyerfion, , for | 

which {ome of. your Lordſhips and others knew my Reſolution to retire long 
agoez and therefore I did propoſe to your Lordſhips the publiſhing of pb 
Deciſions, wherein I have your allowance and apptobationy T 

I ſhall need to fay nothing as to theſe Deciſions' iti: bebalf of. youg "—" 
ſhips, I hope' the Matter will ſpeak more for your Honour, , than to need.any, , 
thing farther from me ; I aght. ſay. great things of that Judicaturez and .of 
your ſelves particularly, but I ſhall forbear, leaſt any ſhould think it night 
look like flatteryz .and therefore ſhall only add a "Title f6r my welt.” 

I did not pick out ſuch Decifions as I liked beſt, leaving out others which 
might have ſhowen contrariety ; nor did T expres my opinion whenUiffess 
rent from the plurality, but I had ever that Deference t@ your Judgament 
that I did not omit any thing that was ſaid for it, much-le did Imagaifie my 
own opinion againſt it, though I cannot ſay that-I did-oft” differ from 5t» 

I did formthis Breviat of theſe Deciſions, in freftfand:recent Memory, ds 
die in diem as they were pronunced 3 I ſeldom eaty before-I1 Obſerved the 
Interlocutors1 judged of difficulty, that paſt that day, * and when I was hinder, 
ed by any extraordinary octafioh, 7 delayed hd toriger then that-was over--lg 
was neither feazable nor fit that Tihould ft down the large" Pleadings,- oc the 
Written Itformations ee Y did _ mem: throughly, ae pitched 
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upon the Reaſons which were of moment, asto the points determined, where- 
as in the ſame Informations, there were many obvious clear Points infited on, 
which 1 omitted. 

I did alwayes relate the Caſe as it was propoſed or reſumed to the Lords; 
and with the important. Reaſons offered by Parties, I added theſe which oc« 
curred to the Lords in their Deliberations; fo that all the Reaſons and Mo- 
cives upon which the Lords proceeded, will neither be found in Parties In- 
formations, nor Clerks Minuts, for though it was not fit for the Lords to 
ſuggeſt any Point of Fatt not alleadged by Parties : Yet it was moſt proper 
for them to ſupply the Points of Law arifing from the Fa& propoſed. And 
in ſuch a Breviat it is not to be expected that I ſhould at large ſet down the 
Elegant and Eloquent Diſputes of the Lawers, but that I ſhould expreſs the 
Matter and Moment of their Reaſons, with the greateſt plainneſs and equa« 

tity that I could. 

- . Iris like, ſome of my Colligues may have obſerved other Caſesthan theſe, 
and in theſe, may have worded Interlocutors otherwiſe, and adduced ſome 
other Reaſons ) which cannot at all weaken the Credit of theſe, for ſome 
Deciſions were paſt when I kept my Courſein the Outter- Houſe, and others 
' were Reported long after the Informations were given , which might eſcape 
me , and many I thought of no ſuch intricacy or 1mportance, as made them 
fit to be publiſhed, but I do with. all fincerity and confidence aſſert, thar 1 
did omitnone I found of difficulty, upon any defign to cover inconfiſtencies, 
or any other end of that kind, nor 1s it of import what the words were, ifthe 
Matter were truly expreſt 3 for no Obſerver did ever look into the Clerks 
Minuts , and different Obſervers will not alwayes have the ſame Opinion of 
the importance of Reaſons, nor will find themſelves obliged to adduce a! 'Ithe 
Reaſons propoſed : Neither have I Recorded any Deciſions but what was 
determined while I was preſent, being reſolved to take nothing at a ſecond 
hand. | 

Theſe Deciſions were Written with many different hands , but all of them 
werethen in my Family, and ſome of them underſtood not the Matter , by 
which, and the haſte [ was forced oftimes to put them to, there was much un- 
corre(t,but I did expett rhatI might have been preſent, and have overſcen the 
Preſs my ſelf; I began to cauſe Tranſcribe them with a better hand, and did 
conſider whether it were not fit to amplifie and embelliſh the Diſputes ſo, as 
might have been expeRed from ſo pregnant and eloquent Pleaders , as our 
time hath afforded, who have been nothing ſhort of their Predeceſlors, but 
I thought that this would look too like a new Frame from my own Fancy or 


Memory, after ſo long a time, and therefore I reſolved they ſhould be keept 
as 
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ſhips will bear me Witneſs chat / never - uſed Arrogance or Huh " the 
leaſt reproachſul or bitter. expreſſion agaiiiſt aty bf'the» pumber 3 vand Jdo 
with great.thankfulneſs acknowledge thay 1 could" got have 
kindneſs'and reſpett than 7-found, fromeyour , Lardſhips, which, made me it 
gratitude take this Opportunity" to teltifie the Honour and.V.alueI haye 
for that honourable Society, and hag] am In great fret, 
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1661. until the firſt of EIT 1691. 1'Ahdl { was not eneday abu; fromthe. 

; thirteenth of Jannery LOFGk., when, lf, eaſed” His" Mt. ofeity to  _nedſips me tþ 
be conſtant” Lrelgene of the Sſſion. inglack felon Gre, Who 


Deviearary 


My Lords, 
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His Majeftics Gift and Priviledge toSir James Dalrymplavt Stair, for Printin 
his Lefttwtions, the. 47s of Sederxnt, and | Decifters of the Lords of Scion. . 
\HARLES, 5 the grace ff God, King of Great-Britain, France and Ire- 
land, Defender of the Faith, Toall and = Ang Leidget ind Subict?y 
whom it effeirs, to whoſe knowledge theſe Preſents Pill rome; Gremning: paraſwich ; . 
as Owr Traftie ad wehbeloved Connſelloy, St» James Daltymyple of Stair, Preſe. 
demt of Our Seſſion, hath Obſerved and Written the Aﬀs and Decifions of the Lords 
of Our Sejſion, ſince Our happie Reftauration to this time : and bath alſo Writtew - 
the Inſtitutions of the Lew of that Our aucitwt Kirg dtwv of Seattand. And IV's being 
well fatlrfitd with bis pains and diligence thevirn, «rd kyowing bis long experience 
and knowledge of the Laws and Cufpomcys of that Our Kingdom, and his conftayt 
affeJion and farfuloeſs to Os; and being confident of the great benefit may 4 
io all Our Snbjes of that Onr auclext Kingdom, by publiſhing of the faids Decilt- 
ons and Inftitations; and being witling to give io the ſaid Sir James all encourage. 
went therein, Therefore wit ye Us $0 have Ratified and Approven. Likeas, We by 
thir Our Letters, Ratifie and approve the Contratt agreed upon betwixt the ſaid 
Sir James aud Agnes Gampbel and Patrick Tailziefer Merchant in Ony Burgh 
of Ed —__ now her $yeuſe, bewing the Right ts, «ud exercing the Office of Our 
Printer in ſaid anchent K ingdom of Scotland, for Printing of the jaids Books 
in all the Heads, Articles and Clauſes therein contained whaiſomever: Probibiting 
allathers 16 Print theſaids Books, for tht (pdce of vimteen years, without the jpecial 
leave of the ſaid Str Jatnes, his Heirs 4nd Sueceffars, ac the ſaid Contract of the date 
the 26: of March 1881. years, &t langth contained in the ſaid Gift and Rat:ficatl- 
on under Our Privie Seal more fully bears. "1 
Given at Our Court at WWeheft, 4prite 12. 1681;years, and of Our Raign? 
the 33. Year. 


Per Signaturam manu S. D, N. Regis ſupra ſcriptans, 


AG of Sederunt, Decims Junij 1681. 


He Lord Preſident did ſignifie tothe Lords, that he having theſe twen- 
| ty years Obſerved the remarkable PraFigues or Decifiers that had 
paſt in this Court, , cither upon Debate in preſence of the whole 
Lords , ot upon Report from the Ordinary in the Outter-houſe, 
expreſling not only the ſum of the Debate, asit was conſidered, and refum- 
ed by the Lords, with the InterJocutor , But alſo the Grounds whereupon 
the Lords proceeded : and being of intention to put theſe Deciſions in 
Print, he had acquainted the King therewith, and had His Majeſties allow- 
ance approbation therein. And the faids Lords conſidering that the 
Lord Pre has been at extraordinary pains, in Obſerving and ColleQin 
theſe Deciſions, and that the publiſhing thereof will be of great uſe and ad- 
vantage , not only to the Colledge of Juſtice, but to the whole Leidges ; 
They approve his Reſolution to Print the faids Deciſions, and did render him 
hearty Thanks for undertaking this Work, tending fo'much to the publick 
Goad. 


Brrata vide after the firit Index. 
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Of the Ac 
£3 Ct for uni ormity of Habite 
on amongſt the ordinary Lords, 
T 6 Iane'5rh, 1661, 
AZ for contimilug Sum- 

mons and Writing in Latine as for- 
* merly, * | 1661. 
AT anent Wakenines, June 11x. 1661, 


AT for retaining the principal Writs \ - 


preſented #6: the Regiiter ,” und giv« 
- «ing forth onlyExtraisthereef, i561. 
Att for Pratefbation Money, July 4th. 
1661. 
AT for granting Commilſcons ts. Dew 
bitors who axe ſick , Or out of- the 
-., Conntrey "ou the At Debitor and 
Creditor, July 31: I'661. 
AG diſcharging Leſions, the 4aft Mo- 
neth of the Seſfzon, November 28, 
| 1661, 
AG anent Exccutors Creditors, Febru- 
ary 28; 16672, 
AT anent granting of Bonds by appa- 
rens Heirs ; wherewpon Apprizangs 
or . Adjuudirations may' follow, in pre- 
judicer of the Defunis Creditors, 
1662. 
AZ anent Advocats and Expettants, not 
paying their dues, - 1662. 
AF diſcharging Confuſion the laſt day 
of the Seſſzon, February 21. 1663. 
AT in favenys- of the Keeper of the Mi- 
z2ute-Book, June 6. 1663, 
AZ concerning the buying of the Citte- 
dail, September. 8. "77 
LAG anent the Seal of Court, N - 
- ber 26, 1663» 


AG againit general Leiters , June 8. 

1665. 
AF for Keeping the Barys, June- 22. 
1665. 
1665, 


AG anent Pro«tutor, June Zo, 
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derunr. 


AF Ordering no ſight of Praceſs in the 


Summer 'Sejſion, - whith were ſeen in 


' the Winter before, Nov & 
Ar ye "OR 
His 'Majeſties InflruGions to the "Com 
- "miiſſars; February 30.” © x666; 


Orders 10 be obſerved in C onfitmations 
of all Teſtaments, OO mL 
Iniiradions to the Clerk, 1hid. 


.. duttion of Ceſliones bonorum, 
- wember 6. , 1 _ 
H# *Majeſties Letter to the Lords con- 
 cerning Prizes, Jatwary 3. 1667. 
Warrand for general Letters , for the 
Commribution dne ont. of Benefte# to 
. the Lords November'17., 1669. 
Oaths th be taken for the price of Fowls, 
January 15. WE i 
AG ment Extrifts of Regiftrate Writs, 
bearing the Procurator s names, though 
not Subſcribing, December 9.” 1670. 
AG anent Extrating AFs and De- 
creets, January '20. © B72. 
AT- agtinſt Magiſtrates of Burghy, for 
letting Priſoners for debt go out of 
- the Tolb6oth, ' Fune 14, © 1671- 
His  Majeſties Order to the Commiſ- 
ſioners of His Theſawray to free the 
Lord: from the Ceſs, July 19, 1671. 
Art for Keeping the Bars , Novem- 
." ber3s 1671, 
Att "concerning priviledged Summons, 
July 21. 1672. 
Act anent payment of Dues for Suw- 
mons, containing iwo Diets, July11. 
1672, 
Act concerning Bankyupts, January 23s 
_. 1673, 
Act Ordaining Adwvacations, or Suſpen- 
; from: of Proceſſes for | Conwenticles 
| - 06 
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Act Ordaining Proceſſes after Avilan- 


> - 


I676. 


© Clerks, Jane 20: wu 
Act concermag the Regiiters, July 4. 
| wt | TTSTIEY 76. 
Act. for Inventaring the Regifiers Books, 


AT; uly I3, T1 1676, 
Act Anent the manner of Booking De- 
creets of Regiſtration, November 21, 


_— 1676, 
Act apent the Regiſters of Se, 


«nd 


Hlornings #22 the ſeveral er Ja- 
Act concerning Arreſiments , Februa- 
1 TÞI- I677. 


Act concerning Advocates, June 7.1677. 

Het concerning the fiſting of Execution 

upon Bills of Suſpenſion, July 3.1677. 
t'£ the 


b'£ ns of. Pro- 
teftations, July 10. £677. 
Actagainſt Solicitations, November 6, 
| 1679» 


4+ concerning Bills rtlating to con- 
Suſpen cans of the Bhooine 10 be poſt 0n- 


dY 


we 7 DE Xs ", 
1673: 
£44 if - 167 . 
Totter om 15s Majeſtic againſt appe ” 
- far © 167 
Act conghty; Acts before Awſwer, Jus 


4] OOF 4. 

. "Art for Tryal of thoſe preſentea io be Qr-. 
ory Ml uk 137 31 July the /af 
py KY KT ; Mer uf of Hug wr 
Art pen the Margueſi of Huntly's aiſ- 
ping . » January: 26+: L675- 


>CONCer ming Priſoners for debs, Fe- 


Act k 
©: vemberg. 


Act nent the marking of Advocates 


\ #in +79 , ia, December 6. :679. 
Warr anent Precepts for. giving Sex. 
ſine mpow Retonres ,, February x5. 


Fen 1678, 
Act mm favours of the Lord Regifter, 


- - February 22. 5) 16 


.44t Diſchargigg Clexks 10 lendoyr Pro- 
" ceſſes to any'ex6apt Advocats and their 
Servants, ruery 26. 2678, 

-#et prohibiting the Clerks to "give up 
». Bills relating fo Breck wherenp- 
on yt is any Deliverance of the 

Lords, Jaly 23. 1678. 

Act diſcharging jy 9 aud Wy, _ 

+ Servants ,» ſays wag Ma YL, 

S\\ Subſet | 110 108 » uly 16 . 

Act ordamning Hornings and Inbi Un, 

1 82540 be Booked, which were net Beok- 

ed. the time. of the Ujurpers, Janu- 


TC 1679. 
rders for -payevent of the Ducs of the 
- &:gres, mere Su are 4ppotnt- 

ed is be difanſt npon the Bill, Janu- 


Jary 24. 1679. 
Act in favours of Intraxt Advocetr, Fe- 
+: bruary 7, 1679, 


Het anent Execotors Creditors , No- 
.,vember x 4. 1679, 
Act anept the Regiſtration of Hornings, 
November 19. 1679. 
Act againſt Solicitations, December 24. 
wt:d | | 1679, 
Att anent the taking of Rewunciations 
» from Perſons Inhibited, February 19, 
TY 1680. 
Has againit Petitions for alteration 
Acts Extracted, February 24. 1680. 


His Majeſties Letter in fav1urs of the 


Lord Regiſter, anent the nomination 
of- the Clerks of Seſſion , Jane 8, 
1630. 

Act concerning Nottars, July 29. 1680. 


Bills of Suſpenſion, No- 
16809 


compearance for Defenders, Novem- 
&: 25. 1680 


Art in Favours of the eMacers, Febru- 


ary 15s 1581, 


Act anent Seaſenes and Reverſions of 
Lend: within Bargh, February 22. 
I68I. 


THE 


SEDERUNT 


LORDS « SESSION: 


AR——— 


Beginning the 5th Jure 1661, and ending in February 1681, 


ACT for Omnformity of Habit by the ordinary Lords. 
June 5th. 1661. 


HE Lords did find, that the whole fifteen ordinary Lords of Seſſion; 

of whatſoever Place, Dignity, or Title they be, ſhould carry and 

uſe the ordinary Habit and Robes of the ordinary Lords of Seſlion in 
all rime coming. 


ACT for continuing Summonds, aiid writing in Latine as formerly. 
June 6. 1661. 


T< Lords taking to their ſerious confideration, of how dangerous 
conſequence the alteration of Formes and Cuſtofhes is They have 
therfore ordained, and hereby ordain all Summonds which formerly 
abode Continuation, and ſhall be infiſted in before them to be continued 
in time coming, and an AR to be made thereanent, and Letters to be direct 
A Ereon 
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thereon, as was in uſe to be done before the Year 1651, not exceeding 
the Rates and Prices. formerly exated. And alto, ending that during 
the Power of the late rs, the uſe and cuſtome of writing m Latine 
was then diſcharged , by EC Commiſſioners for mryſtration 
of Juſtice: Therefore the faids Lords ordain all Charters, Scafings, 
and other Writes of that nature , alswall ſuch as paſs the Seals, as other ways, 
which were im uſe to be formed and written in Latine, to be continued in 
the fame Language as formerly , before the Year 1652. And to the effe& 
none may pretend Ignorance hereof, ordains theſe Preſents to be publiſhed 
at the Mercat Croſs of Edinburgh, after ſound of Trumpet by a Macer, 


ACT anent Warnings. 
June 11th. 1661, 


'F « faids Lords ordain, That all wakenings of Proceſſes lying un- 


diſcuſt, be execute upon 24 hours, againſt all ſuch Perſons as are for 

the time within Edinburgh, or Leith, and upon 6 dayes againſt all 
other Parties within this Kingdom 3 and upon fifteen dayes aganſt all ſuch 
Perſons as are out of the Kingdom. 


ACT for retaining the Principal Writes preſented to the Regiſter, and giving 
forth only Extras thereof. 


confideration, That the cuſtom of the Clerks in the Ufurpers time 

of giving back to the Parties the Principal Bonds, Contra@s, and 
other Writes, given in to be regiſtrat, did tend to the hazard and preju- 
dice of the Leidges, and was contrary to the practiſe formerly obſerved. 
They do therefore ordain, that the Clerks of Seffion, and all Clerks of 
Inferiour Courts and Judicatories, ſhall henceforth keep and retain the 
Principal Writes (for which they ſhall be anſwerable and give forth. only Exe 
tracts thereof as tormerly, before the Year 165 1.) and ordains theſe Preſents 
to be publiſhed at the Mercat Croſs of Edinburgh. : Likeas, the 
ſaids Lords require the Clerks of the Seſſion to be careful in preſerving and 
keeping all Principal Bonds, Contrats, and other Writes to be given in te 
them to be regiſtrat, and that they be countable tor them and tor their Servants, 
ſolong as they ſhall give them truſt thereof. And that once inthe two years 
they deliver them to be keeped by the Clerk of Regiſter, with the Publick Re- 


cordsof the Kingdom. 


T= which Day, the Lords of Council and Seſſion taking into their 


ACT for Proteſtation Money. 
July 4. 1661. 


'T- faid day the Lords taking to their Conſideration, the Litigiouſ. 
neſs, and Malitiouſneſs of ſome Suſpenders, who upon frivolous and 
unjuſt Reaſons and Grounds, purchaſe Letters of Suſpenſion and 
Advocation, and will not at the Day of Compearance, nor on arty other 
of the Days appointed for Produdtion of the ſaids Principal Letters of Suf- 
penſion and Advocation, produce the reſpettive Letters aforeſaid, but keep 
the famine up, of purpoſe to trouble, vex, and put to farther Charges and 


Expenſes, the Chargers and Parties Perfuers in the Principal Cauſe ore 
Cate 
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cated to the aids Lords Therefore, the faids Lords ordain the ſeveral 
Sams of Money following to be payed by the faids Suſpenders, and PurchaCſ- 
ers of the ſaids Letters of Advocation, to the Chargers and Parties Purſters 
in the Principal Cauſe Advocated to the ſaids Lords ; | And that upon their 
purchaſing of Proteſtation, or Act of Remit againſt the aid Suſpenders, 
and purchaſers of the aids Letters of Advocation ; viz, If the ſam char 

ed for be an hundred merks, or within the fame, the fum of 8. kb. Scots z 
and if the ſum be above 100. merks , or not a liquid ſum , the fum often 
pounds money foreſaid, And for every Remit the ſum of 15. hb, Scots 
and ordains an A& to be extended hereupon im manner foreſaid, 


ACT for granting Commiſſions to Debitors, who are ſick or out of the 
Countrey on ihe AGF Debitor and Creditor. 4 


July 31. 1661. 


E Lords of Seffion confidering, that in profecution of the A# of 
Parhament of the 12. of July laſt , anent Creditor and Debitor : 


ſuch Debitors as are far off the Gountrey , or are, or ſhall bedif- 

abled by Sicknefle to come here, to take the benifite of the At, 
wilt be thereby prejudged of the benefit thereof, if fome courſe be not 
taken to prevent the fame. They do therefore impower the Lord Prefi- 
dent, or the Lord Regiſter , or any two of the Lords of Seſſion » Upon 
Petitions, and ſufficient Atteſtations of the Sicknefle of any Debitor, or of 
their being forth of the Countrey , to give Commiſſion during this enſuing 
Vacation , to ſuch Perſons in the Countrey, as they ſhall think fit to re- 
ccive the Oath and Declaration of the Debitors , conform to the ſaid AR, 
and to report the ſame betwixt and the day of 
November next to come, to the Clerk of Regiſter, or his Deputs (Clerk to 
the Bills ) to be Recorded with others of that nature, 


ACT diſcharging Leſſons the laſt moneth of the Seſſion. 
November 28. 1661. 


HE ſame day the Lords conſidering , that in the end of the Seſ- 
ſion, the giving way to Young-gentlemen to give proof of their 
Literature , by making publick Leſſons , is greatly prejudicial to 
the Leidges - that time which is appointed for hearing and diſcuſ- 

fing of Interloquitors being taken up with the faids Lefſons. Therefore the 
Lords renews a former A made to the effe& after-ſpecified, in Anno 1650. 
And of new ordains in all time coming, That any who are tomake their 
Leffons ; ſhall come and make them at fuch times of the Sefffon , as the 
hearing of them be not prejudicial ro the adminiſtration of Juſtice, and 
that none ſhall 'be heard to make ſuch Leſſons any ime the laſt moneth of 
of the Seſſion 


ACT anent Executoys Creditors, 
February 28, 1662. 


HE which day, the Lords of Councill and Seſtion conſidering the 
oreat confufions that ariſes amongſt the Executors of Defund& Perſons, 
and prejudices fuſtained by many of them, in proſecution oftheir 
reſpetive diligences , againſt the Executors of Detun& Pong 
A 2 an 
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9 by obigadinig the. fiids Cybditgts t0 be themſelves  Gecerned 
o8 Creditors ro. the Define, 'in prejudice of other" Creditors, why 
felling ata far diſtanc 


[ 
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H E (aid day the Lords of Council and Seſſion taking to their cons 
z fideration , the. manyfeſt Frauds and Prejudices done by appearand 

Heirs, to the Creditors of their deceaſt Fathers,- or other Prede- 
_ ceſlors, in their juſt and lawful debts: Therefore, and for prevent- 
ing any ſuch fraud for the future, the faids. Lords declare, | Fhat if any ap- 
pearand Heir ſhall grant Bonds, whereupon Adjudications , or Appryſings 
{hall be deduced to their own bchove 3- or that the faids Appryſings, or 
Adjudications ſhalt.return before; or-after the, expyring of the Legal Re: 
ver{ion , in the Perſons of the faids, appearand Heirs, or any to their. be- 
hoves.” In” either of theſe caſes , the ſaids Appryfings or Adjudications ſhal 
20. ways defend them againſt their Predeceliors Creditors; but that they 
ſhall be 1yable,. as behaving themſclves as Heirs to their predeceſſors by -in- 
tromiſſion with the Rents of their Eſtates, ſo Adjudged ;. and Appryſed ; 
nor ſhall it be lawful ro.them to renunce'to be. Heirs, after ſuch intromif* 
fion: and ordains , an, Act to be made thereypon,, and. to be regiſtrate in 
the Books of Sedernut , and to be publiſhed at the Mercat Croſs of Edin- 
burgh, | 


ACT anent Adrocats Expe&ants. 


the greateſt number of the Adwvocats, and Expectants, admitted fince 

. the firſt of January., 1648. years. Are, deficient, -in paying -of 

' Dues to the keepers of the Box forthe Advocats: to wits. twenty 
merks for every Advocate, and ten merks Scots, for every Expettants ta, 


T : E faid day the Lords of Council and Seffion underſtanding , that 


the prejudice of the Box appointed far the poor, and -others their publick, * 
affairs. | Therefore the ſaid Lords ordain all Adyocats and E Its ad- 


Hitted fince Ja#xary, 16 48. who are deficient, in'payment of the ſaids dues: 
hrs ang 
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and all others who ſhall be admitted, and receive the ſaid reſpe&ive privi- 
ledges in time coming , to pay the faids dues, to the keeper of the Box 
for the time, And ordains Letters of Horning , and Poynding, upon ſex 
days , to be dire& againſt the dcficients 3 upon a ſubſcribed Roll by the 
Tleſawrer : and ordains no ſuſpenſion to paſle but upon confignation. 


ACT diſcharging confuſion the laiF day of the Seſſon. 
February 21, 1663. 


"T*HE Lords of Council and Seffton confidering , how neceſlary it is 
| for the advancement, and honour of His Majeſtzes ſervice, that the 
Judicatories intruſted be him in the principal adminiſtration of Juſtice 


to His People, be attended in all their meetings, with due Decencie, and 
ReſpcR from all His uu Subjects. And that the rude , diſorderly, and 
barbarous carriage of 


ome Servants attending the Colledge of Juſtice, and 
others joyning with them upon the laſt day of the Sefſion, is diſhonour- 
able to the Authority of the Court, unſuitable to the gravity becoming the 
Perſons relating thereto , and un-beſeeming the civility fit for ſuch a place: 
have therefore thought fit to diſcharge, and hereby diſcharges all Ser- 
vants of any Advocats, Clerks, Writers, or other members of the Colledge 
of Juſtice 3 and all other Perſons whatſoever : That none prefume upon 
the laſt day of the Seſſion, to throw, or caſt any pocks, duſt, ſand, or 
ſtones, or to make any diſorder, or to uſe any rude, or uncivil carriage 
within the Sefftion Houſe, or in the Parliament Cloſs. Certifying all ſuch; 
who being Servants to any Members , or relating to the Houſe , ſhall in 
any degree offend herein ; they ſhall ſuffer three moneths impriſonment, 
and for ever thereafter be debarred the Houſe, and ſervice thereof, And 
if they ſhall happen to eſcape the time of the committing the offence : That 
their Maſters ſhall be oblidged toenter them in priſon in the Tolbooth of 
Edinburgh, within eight days thereafter, under the pain of two hundred 
merks Scots : ard ceritfying all ſuch Perſons, who not relating to the 
Houſe as faid 1s; ſhall offer to offend in manner foreſaid : They ſhall be 
apprehended , and committed to waird; for the ſpace of three moneths 3 
and thereafter baniſhed the Town. And that none pretend ignorance, 
ordains theſe preſents to be printed, and affixed upon the molt patent 
doors of the Seſhon Houſe; and to be inſert in the Books of Sedernpt : 


therein to remain ad faturam rei memoriam, 


ACT in favouts of the keeper of the Minut Books 
June 6; 1 663. 


= E which day; the Lords taking to their conſideration an over- 
ture formerly preſented to them, be the Advocats, in favours 


of 

John Scot keeper of the Minut Book : ſhewing that the allowance ap- 
pointed to him for inrolling of Cauſes; by the A&® of Sederunt, dated the 
28, of February 1662. is very inconſiderable ( being only two ſhilling 
ſeots for every Proceſs ) and no ways anſwerable to his pains , and at- 
tendance thereupon : In reſpe&t whereof, and for the ſaid Johrz Scot his 
further ncouragement to continue that faithfulnefle; and integrity ; where- 
of he hath hitherto given proof, in diſcharging the faid truſt, The Lords 
ordain, in time coming the Parties at whoſe Fefires any Proceſs ſhall be 
inrolled , or his Agent, to pay to the {aid Johr: Scot, for every Cauſe that 
ſhall be jnrolled be him four ſhilling.Scots money allanerly, And ordatns 

B 


theſe 
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theſe preſents to be publickly intimate, and an A to be extended there- 


UPOl | : , _ 
A C T' concerning the buying of the Citiedeal. 


September '8, 1663. 


H E Lord Preſident having produced before the Lords, a propofiti- 
| on made by the Town Council of Edinburgh , and ſubſcribed by 
: Sir Andrew Ramſay Provoſt of the ſaid Burgh , bearing as follows, 
2iz, The Lord Provoft having reported to the Committee, That the Citie- 
deal of Leith being of late ereted 1n a Burgh of Regality , which without 
doubt may in time prove prejudicial to this City, for many undenyable 
reaſons. And that the Honourable Lord the Earl of Laxuderdail, to whom 
His Majeſty hath granted the Right of the ſaid Citiedeal , had donethe ho- 
nour and favour to the Council of Edinbrrgh , as to make them an offer 
thereof, '\upon reaſonable terms: And that they are come that length in 
their Treaty; as that it may be had for 6000 /b, Sterling payable in four 
yearsz which the Magiſtrats are not at all in capacity to raiſe, or make pay- 
ment of , without the two third parts thereof be raiſed out ot the Cham- 
ber of Impoſition z which the Council thought not fit to do without the 
conſent of the Grand Committee of the ſaid Impofition.. And therefore 
defired the advice of the Lord Prefident;z and all others the Members of 
the Committee. To which report , and propoſition the ſaid Lord Pre- 
ſident, Sir Johz Nisbet, Mr. John: Ellies, and Robert Hay made anſwer: 
That they tound His Majeſtie's gift fo ſtrick, as they could not of them- 
ſelves, without conſent of the whole Colledge of Juſtice give conſent; That 
any of the ſaid moyetics ſhould be 1mployed otherwiſe , then to the pay- 
ment of debts contracted before September . 1650. Therefore the Committee 
thought expedient , That the Prefident Sir John Niſbet, Mr. John Ellies, 
and Robert Hay might adviſe concerning that ſcruple , and with all con- 
veniency report , that ſo neceſſary a bargain might be brought to ſome con- 
clufion: The faids Lords having conſidered the above-written propoſition 
in one voice do conſent , and give advice , that the two third parts of the 
pryce of the Citie-deal be raiſed forth of the Chamber of Impoſition. 


The Seall of Court. 
| November 26. 1663. 

] R, Alexander Gibſon produced in preſence of the Lords their common 
Seal, wherewith Commiſſions, and other Papers , which went out 
of the Countrey , uſe to be Sealled; which Seal the- Lords ordain 

to be made uſe of in time coming. And ordained the ſaid Mr. Alexander 

to make the ſame forth-coming to the faids Lords, when ever it ſhould be 
required : And ordains him to give the uſe of the ſaid Seal to the res 
manent Clerks , when they have to do therewith, 


AC T againſt general Letters. 
| June 3, 1665. 


T* E Lords conſidering the manyfold inconveniences ariſing of late 
from the frequent uſe of direting General Letters, and Charges 
| Summarly ; and that the ſame is contrary to the ancienit cuſtom, 
whereby they. were only raiſed upon Decreets conform : Therefore the 


Lordsdo hereby revive and renew that ancient cuſtom: And EnaQ, - 
ordain 


E—_— == 
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'ordain , that in time coming , no Charges, nor Letters of Horning ſhall 
be dire& Generally, againſt all and ſundriez except allanerly upon Decreets 
conform 3 purchaſt, and obtained be the Parties raiſers of the ſaids Letters. 
And prohibit and diſcharge the Writers to the Signet, and the Clerks to 
the Bills to writ, preſent, or paſle any Bills for General Letters, and the 
keeper of the fignet to affix the fignet to any ſuch General Letters; unleſs 
the ſame bz dire@ upon Decreets, conform as faid js. Likeas the Lords 
declare any ſuch General Letters that ſhall be raifed- in time coming, 
where Decreets conform have not proceeded , with all execution following 
thereupon , to be void, and null, and haveno affe& ; But prejudice always 
of any General Letters , or Charges raifed , or to be raiſed at the inſtance 
of His Majeſty's Theſaurer, Theſaurer Depute , or others impowered for 
His Majeit#*s Rents, Cuſtoms, Caſualiries, or other dues belonging tothe 
KING'S Majeity, according as they have been in uſeto do. And alſo ex- 
cepting any General Letters raiſed , or to be raiſed at the inftance of the 
Lords of Seffion , for the contriburion money , payable to them ; And ſuth 
other General Letters as are exprelly warranted be the Ads of Parliament. 
And ordains an A& to be extracted hereupon, and inſert in the Books of 


Sedernn. 
ACT for keeping the Barrs. 


June 22, 1665, 


TH E Lords conſidering, what great confuſion , and diſorder, is oc- 
cafioned by the thronging of people, of all forts within the Barts, 
ot the Inner, and utter Houle, in the morning, before the Lords 

ſit down, and at twelve a clocke inthe forenoon , and the prejudice arifing 
there through 3 by the miſcarrying of Procelles. For remeid whereof, the 
Lords do hereby diſcharge the Macers in time coming; to give accels to 
whatſomever Perſons of whatſoever quality, within the Barr of the Inner- 
houſe , after any of the fſaids Lords have entred the Houſe ; in the morn- 
ing, or after twelve a clock : till the Lords be all riſen off the. Beach, and 
be removed out of the Houſe. And ficklike, that they permit no perſon 
whatſoever,to ſtay within the Innermoſt-barr, of the Utter-houſe, wherethe 
ordinary Lord , and Clerks do abide, neither before the. ordinary Lord 
come out after that the Clerks and their Servants have begun to call, nor 
during the time that the ordinary Lord is upon the Bench , neither after, 
untill the reading of the Minut Book be ended : except the perſons follow- 
ing, viz, The keeper of the Minut Book, the King's Solliciter, and one 
Servant appointed by His Majestie's Advocat: And that perſon appointed 
for reading the Minut Book, during the time of the reading of the Minut 
Book and no longer. And the Macers are hereby authorizedto carrie im- 
mediately to priſon any perſon that ſhal be found within any of the ſaids Barrs, 
during the time torclaid; Certifying the faids Macers,that ifany of them ſhal be 
found negligent in performance of their dutie in the premiſles, They ſhall 
forthwith be removed from their Oftce. And ordains an A& to be extended 
hereupon. 
| ACT anent Pro<tntors. 


June 10, 1 6650 


Oraſmuch, as inthe AQtion of compt and reckoning depending at the in- 
ſtance of Robert and Beſſie Swintouns, againſt James Notman , at length 


heard before the Lords of Council and Seffion; It being queſtioned, 
and debated, how fara Pro-tutor is lyable by the Law, and PraQtice of this 
B 2 Kingdom; 
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Kingdom 3 whether for ommiſſion, as well as for commiſſion, and intro- 

miſſion : And the faids Lords conſidering, That albeit Pro-tutors be excuſ- 

able, as totheir bygon intromifſions ; In regard it was not conſtant hitherto, 

how far they could belyable: yet finding it expedient, thatthe foreſaid 

queſtion ſhould be determined as to the future 1 and the Leiges no longer left 

in uncertainty thereanent. Therefore the Lords declare, that whatſoever 

perſon, or perſons ſhall m time coming intromet withthe means and eſtate of 
any Minor, and ſhall a& in his affairs, as Pro-tutors, having no right of Tu- 

tory, nor Curatorie, eſtabliſhed in their Perſons : They ſhall be lyable as- 

= for what they might have intrometted with , if they had been Tutors, 

and Curators; as for what they ſhall intromet with de faFo; Sicklike, and 

in the ſame manner as Tutors, and Curators, are lyable by the Law and ” 
Practice of this Kingdom. And the Lords declare , that they will obſerve 

this as an inviolable praftice in time coming. And ordain theſe preſents 

to be publiſhed, at the Mercat Croſs of Edinburgh, and an AR to be extend- 

ed thereupon, and inſert in the Books of Seder, 


ACT ordering no ſight of Proceſies in the Summer Seſſion which were ſeen 
in the Winter before, 
November 8. 1665. 


HE Lords conſidering, That through the ſhortneſs of the Summer Sef> 
ſion, unneceſſary giving out , __ malicious detaining of Proceſſes, 
which have been ſeen the Winter Seſſion immediately preceeding : 

The Leiges are oftimes fruſtrate of Juſtice during that Seſfion , after much 
charges, expenſes, time, vexation,and trouble. And having it always 1n their 
thought how Juſtice may be ſpeedily adminiſtrat, with the greateſt eaſe, and 
leaſt. expenſes to the Subjes. Do declare, that in the future they will not 
allow Defenders, and their Procurators to ſee Proceſſes in communi forme,dur- 
ing the Summer Seſſion : where the ſame has been ſeen, and returned by them 
the Winter Seffion, immediately preceeding : and thae they will proceed to 
do Juſtice therein without indulging to defendersany ſuch fight, duringthe 
Summer Seffions, in the future, where there hath been no material amend- 
ments, made be the Purſuers, of their Summonds nor new pieces produced in 
the Proceſs ; to be inſtructions and grounds thereof: and which were not ſeen 
the Winter Seſſion immediately preceeding. And ordains theſe preſents to 
be inſert in the Books of Seder. 


His Majeſites Initra@ions to the Ccmmiſſars, 
February 20; 1666, 


H E Lord Preſident having received the Inſtrufions following from 
John Earl of Rothes His CHKajeſties High Commithoner , did com- 
municat the ſame to the hail Lords : and that it was His Graces pleaſure, 
and deſire, that the ſame might be recorded in the Books of Sederaat. 
The Lords of Council, and Seffion , ordained the faids InjunRions to be 
inſert . and recorded in the ſaids Books of Sederunt : under Proteſtation al- 
ways,that the recording of there ſaids InjunRions ſhould be no ways yous ; 
cial to the priviledge of the Lords of Seffion , or derogat in any ſort from 
their TuriſdiQion in civil cauſes, And ordained the faid Injunctions after 
recording thereof 3 to be given up, and delivered , to the Archbiſhop of St. 
p nomansy bu Grace, or toany having his warrand to receive the ſame, And 
that the Extracts of the faids [njunQtions be given to all Perſons who fhal con- 
ceive themſelves concerned therein, whereof the tenor follows. Sic a= 
 Seribitar CHARLES RK, ACT 
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I 1s Majeſty Anthorizes and injoyns, theſe following Infli#ions, con. 
tained in froe Leaves, Atteſted, and Swbſcribed by two ofthe late Com. 

MM. iſars of Edinburgh, for regulating the Proceedings, of the Commiſ- 


fars in their veſpeitive Courts. Oxford, January 21. 1666. atd of His 
Reign , the ſeventeenth year. By his Majeſties Command, 


Sic Subſcribitur, 
LAUDERDAIL:; 


NſtruQtions and Rules ſet down , and appointed , by the Reverend Fa- 
[| thers, Arch-biſhops , and Biſhops, in this Kingdom, to rhe Commillars, 
Clerks, Procurator-fiſcals, and other Members of Court, of the Whole Ec- 
clefiaſtical Juriſdi&tion 3 having Commiſhon from the ſaids Reverend Fa- 
thers. 


7. Yeare by vertue of your Commiſſion, todecide, and judge, in Cauſes 
concerning Benefices, and Teinds, in matters of Scandal, Contirmations of 
Teſtaments, great, and ſmall, within your bounds , all Cauſes T« ſtamentar, 
and in alt other matters, wherein the Oath of Party is required ; if the ſame 
does not exceed fourty pounds, And in all other Cauſcs wherein the Par- 
ties ſubmit themſelves to your Jurisdifions, 


2. Ye are to Judge, in ReduQions, and Declarators, of Nullity of Mar- 
ri-ge, for Impotency , or upon any other ground, or reaſon whatſcmever. 
All aQions of Divorcement for Adultery, or upon any other ground, All 
Actions, or Queſtions, of Baſtardry, and adherences , when the famine ſhall 
havea connexion with the Lawfulneſs of Marriage, or Adultery 3 all which 
are reſerved to the Cormmilſlars of Edirbrreh, and do belong to their Juril- 
diction, privatzve. Bur when the adherence 1s purſued, upon the account of 
malicious deſertion only ; and where there is no queſtion of the Nulli- 
ty and lawfulneſs of the Marriage - the inferiour Commiſſars may de- 
cide in the famine. 


3. You are toproceed, i:rebns levibus, not exceeding fourty pounds up- 
on the Purſuers Claim, without neceſſity of a hbelled Summons : the Defen- 
der being alwayes cited at ſeveral] times, by two diſtin Warrands, and Sum- 
mons, to thatpurpoſe. And the caſe forefaid, where the ſubj. tis Leze, not 
exceeding the ſaid fum; you are to proceed in manner foreſaid : whether 
the Defender be purſued upon his own Deed , or repreſenting any other 
Perſon, his predeceflors; in rebus levibus 5 and in Cates of the nature fore- 
ſaid, If the Claim be referred to the Defenders Oath ; and the Defender 
appear , and be content to depone preſently ; you are totake his declaration 
upon the ſame. And if the Defender defire to ſce, and be adviſed with the 
Claim: ye ſhall give him a ſhort time to that purpoſe. If the Claim be reter- 
red to the Defenders Oath ; and he appear not himſelf - he is to be warned 
again pro #ertio, and cited perſonally to give his Oath, with certification, he 
ſhall be holden as confeſt, In ſuch caſes of ſmall moment , if the Claim be 
not referred: to the Parties Oath, nor verified i»ſfanter; and the Defender 
appear, yow are to give, aſhorttimeto him, if he be conveened, upor; his 
own Deed; to ſee the Claim, and anſwer verbo. And if hebe conveen- 
ed.as repreſenting any other perſon, as Executor, or lntrometter; or other- 

C ways3 


> 
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wayes 3- you ſhall aſſign a'timeto the Defender to qualifie,' and give in hls 
& in Writ | 


4. In Cayſes of greater moment exceeding fourty pounds , and in Ar- 
duis , wherein there may be difficulty, you are to proceed upon a Libelled 
Summons; - in the ſame-manner as is preſcribed in the Caſes above-mentioned; 
except only, that at your diſcretion, you may aſſign, a longer time to the 
Defender to give his Oath; if the Libel bereferred thereto : and to anſwer 
werbo» .or to qualifie, and give in his Defenſes in writ : when the Libel jsto 
be proven otherwiſe, and the Defender is conveened, either as repreſenting 
another perſon, or difficulty ; or importance of the caſe doth require z that 
the Diſpute ſhall be in Wrat. 


* 5. You ſhall be careful that your Clerks ſhall have and keep on Book for 

all the ordinary Dyets, and AQs3 and alſo another Book for Atts of Litiſcom. 
teſiation , either made in abſence , or parte comparente, wherein it ſhall be ſet 
down, as ſhortly as can be, the ſubſtance of the Libels and Alleadgences, In- 
terlocutors, and Litisconte5tations thereupon 5 which Record ſhall be ſuffici- 
ent withoutneceſsity, either for extracting the ſame, orof Regiſtration, or 
extracting an A& of Litiſconteſtation ad longumr , except either of the Parties 
ſhall defire an A@to be extracted ad lonugur ; upon the Parties Charges, who 
ſhall defire the ſame. 


6. Your Clerk ſhall keep a Regiſter of Decreets of whatſoever nature : but 
ſo that in caſes of ſmall moment,within fourty pounds; the ſaid Decreet ſhall 
be recorded as ſhortly as can be, 


7. Ifin any Proceſs whatſomever, the time of Litiſconteſiation, or after the 
Interlocutor is pronounced : and when either a Term is aſsgned for prov- 
ing the Libel , or any alleadgance z or the Judge having pronounced In- 
terlocutor verbo ; or a Signature, being made 1n Writ 3 is aboutto aſsign a 
Term], the Defender ſhall paſs from his compearance: or any time thereafter 
pot Litiſconteſtationem. Nevertheleſs, LitiſconteStation in all fuch Proceſles, 
ſhall be holden and eſteemed, tobe made parte comparente, And inlike man- 
ner, if the Defender, art Sentence, ſhall paſs from, his compearance ; the 
Sentence, nevertheleſs, ſhall be, given out againſt the ſaids Defenders ; as 


compearing. 


8. Ye ſhall be careful , that your Summons be execute, alwayesby a ſuf- 
ficient man 3 before two Witneſles at leaſt. And thatthe ſame being return- 
ed, and indorſed, be keeped by the Clerk z in caſe the execution be que- 
ſtioned : and that ye are not to ſtay the proceeding of the principal Cauſe, 
upon offer of Improbation, of the execution - anditany execution ſhall be 
found falſe,and Improven; and if it ſhall be found, that any of your Advocats; 
Procurators, or their Servants, or Agents, or other Perſons, having intereſt 
in your Courts 3 have written, or cauſed write the faids executions, or has 
uſed, theſame, and knowing them /, to be falle 5 or are otherwayes ac- 
ceſſory to the ſaid folſhood : they ſhall be declared uncapableof any Of- 
fice , Truſt, Intereſt , or PraQice within the ſaid Court - without preju- 
dice of ſuch turther Cenſure, and- puniſhment as may be inflicted, for the 
Crime of falthood 3 and upon the contriver, oruſer, of falſe Writs. | 


9. Ye 


"9. - RS 
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| 9. Ye ſhall direQPrecepts for Summoning of Witneſſes, to.compear before 
you, to be Witneſſes in - Cauſes: under ſuch'pecunial painsas ye ſhall think 
expedient , according to the value of the Cauſes, and quality of the Perſon, 
that bees Summoned, And if the Witneſſes md dilobey, «the 
fines, and mulQs, to be uplifted by your Othcers : and they to have 
wer to poind tor the famine. And the pains ſhall be applycd ; the one 
alf, for your own-uſe: and the other halfto the poor. And if the Wit- 
neſſes compear not for the firit Summons : © the Party to have Summons 
againſt the Witneſſes not compearing, under greater pecunial. pains; to. be 
applyed at your diſcrction ; or to raile Letters upondeliverance of the Lords 
of Seſſion, tor compelling them to compear , under the pain of Horning : | 
as you ſhall think expedient. At the examination of Wirneſles, Your (elves 

ſhall not fail to be preſent : excluding all others. . 


To. You ſhall ſuffer none of the Advocats, in their procuring, to uſe fri- 
volous Alleadgances and if they do, ſharply to reprove_ them theretore : 
and, incaſe of not amending, tor reproof, to proceed to pecunial pains: and 
if they perſiſt, to deprive them. 


T1. In the adviſing of Proceſſes » ye. are not the uſe the advice of any 
Pracurator, or Advocat, or conſult with them thereanent ; neither admit of 
them, tobe preſent atthe adviſing of the ſame. 


12. Ye ſhall tax the expenſes of all pleas, of Cauſes, where Sentenceis ob- 
tained, before you, and that right highly, And ſhall inſert the ſame, inthe 
principal Decreet, or Sentence. And the Precept, to be direRed out for 
exccuting of the Sentence, ſhall contain Pojnding, as well for the faids ex. 
penſes , as for the principal, | 


13. Ye may direct your Precepts, to Officers of your Commiſſariot , or 
Officers of Arms, or to the Officers of Provoſt, Bailzies of Burghs ; at the 
deſire and oprion of the Party. 1f any Perlon ſhall deforce your Off cers, 
in execution of your Precepts : ye may be Judges, to all ſuch Deforee. 
ments - and infhi& the like pains, as by the Law.may be inflicted, tor de- 
forcing of Officers, of Arms, excepting only the:loſs of Deforcers, their EC. 
cheat. Without prejudice to the Perſon concerned,ta,purſue for the ſame,up- 
on the Deforcement of your Officers, before the competent Judge, 


14. If any temporal Judge within this Realm will proceed, in Cauſes be- 
longing to your Juriſdition - you ſhall direR Precepts for Inhibiting 
them ; from all further proceeding thereuntil. 


15. Ye ſhall give forth Inhibition upon Teinds, great and ſmall, as you are 
deſired upon hght of the Parties Title , allanerly. 


16. If Summons of ReduQon, be Libelled againſt any of your Decreets, be- 
fore the Commiſſars of Edinburgh : -ye-may cauſe , notwithſtanding, put 
your Sentence to execution. And if the fame. be not purſued, within year, 
and day, the Party being of perfeR age, and within this Realm : your De- 
creetſtands unreduced. 
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17. You, and.your Clerk , ſhall reſide in the place of your Commithri- 
ots,. under the pain ofdeprivation z except by the Arch-biſhop or Biſhops, 
Conſent and Licenſe, upon grave occaſion, youobtain liberty, to do other- 
wayes 


18. You ſhall make two Rogen , of the Teſtaments , to be confirmed 
| by you. . The one to be keeped by you 3 and the other to be delivered, to 
to he Arch-biſhop, or Biſhop, yearly. 


19. Your Clerk, the time of making the Accumpts, two times in the year, 
viz, the firſt day of May, and firſt of November ; ſhall make Faith to the re- 
ſpeCtive Arch-biſhops, Biſhops, or any having their Order : That there is 
no more Teſtaments Confirmed then theſe, which are Booked, inthe Books, 


then to be produced, 


20. You ſhal give forth no Precepts , in matters above fourty pounds 3 


untill the Decreet be firſt extracted, 


21. In caſe any of you ſhall happen to fall fick, and not be able to wait 
upon your Office, or give attendance - or it it (hall happen any ſuch De- 
clhinator, orexception , ( being of Verity ) tobe proponed againſt you , as 
might ſet, or decline, Sheriffs or any other Judge: In that caſe, you ſhall 
ſhew the Arch-biſhop, or Biſhop the famine; who then ſhall deput ano- 
ther, who ſhall be moſt fit, and apt, to fit, cognoſce, and decide, in the 
Caules aforeſaid. | 


22, Yeſhall find Caution to compear, before the Arch-biſhop, and Biſhop, 
twice every year, viz. The firſt day of eMay, and November, and give juſt 
count of your intromiſſion with the 2zote : where the Arch-biſhop, or Bi- 
ſhop,has not aZxot-maſter appointed by themſelves. And alſo for payment of 
your Contribution Silver, to the Commiſlars of Edinburgh: and that under 
the pain of five hundred pounds, totes, quoties. 


23, I any of you or your Clerks, Confirm any Teſtaments, and make no 
accompt thereof , to your Arch-biſhop, or Biſhop, the ſatis dayes : the ſa- 
mine being ſufficiently verified;' your Office, ſhall thereby ipſo faFo, Vaick. 


24.1t ſhall not be leiſome for you,to admit any procurator, without Licenſe 
of your Arch-biſhop , or Biſhop, reſpe&ive. But you may create, Com- 
mifdar-oftcers, that be honeſt, and faithful, as ye will be anſwerable. And 
your Procurators, ſhall wear Gowns m the: Court, as yeare appointed, and 
injoyned , by theſe principal injunctions, to do the famine your elves. 
And that you put the ſamine to execution , betwixt and the 
day of next to come. 


25. The profite of all Summons, Sentences, Tranſumpts, Regiſtrations, 
and Confirmations of Teſtaments, and Regiſtrations of all Tacks, Contracts, 
Obligations, and other ,Writs whatſomever, and ExtraQts of the famine. As 
likewiſe the profite ofthe Seal, and Signet; to be divided in manner follow- 
, Ing: That sto ſay; the twopart. thereof to the Commiſlars, and thethird 
_ - the Clerk 3 he always, finding Paper, Ink, Wax, and Writing- 

amber, 
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To be obſerved in Confirmation of all T eftaments. 
OU ſhall have a care,that all Edics be ſerved generally, at the Pa- 
roch Churches,twice, or at leaſt every year. And it any Party ſhall 
j defire particular Edicts,as occalion offers: you ſhall caule give them 
foru, and the general t:dict. to be given gratisto the Procurator-filcal, 1 he 
Edict being Served , and the Perſon, or Perſons, having beſt right , being 
decerned Executors, to the Defunct; the [nventary hill be given upby the 
Executor , who ſh:1l make Faith uponthe truth of the famine. It the Wite 
be Deceaſt, and the Huſband give up Inventary ; both of the Gools, (zeir, 
and Debts, owing by his, and to him, ſuch Debts as he gives up, an4 by 
his Oath wears, to be true Debts, ſhould be deduced off the tree Geir al. 
wayes, if the Executor ſuſpect any Fraud , that the Debts grven up eghauſt 
the free Geir, and think fit to omit the famine, he may lawtully do. And 
thir Debts are in Te\tamecnts Datzze , only to be received as owing by the 
Defuntt , Servants Fes for a year preceeding the Defundcts decea'e, Du. 
ties of Lands, or Tcindsfor a year, Apothecaries Drogs immediatly im- 
ployed before the iJefundts deceaſe , Houſe-meals for half a year at moſt, 
Penfions , and Miniſters Stipends, Steelbow-goods , and Corns to the Ma- 
ſter - If the man, or the Perſon whole Teſtament is to be confirmed , give 
up the Inventary of Debts, with his own mouth , . in a Teſtament T*tamer- 
tar , ſuch Debts, as they give up, mult be allowed, But if there be no Te- 
ſtament Teſtamentar made by the Defunct ; or that in the ſamine he has or- 
dained his. Executor to give up the Inventary of his Goods, Geir, and Debts, 
in that caſe, no Det-ts are tobe deducedz except the Debts mentioned, and 
contained in the immediat preceeding Article, Which DeduRions being 
made by the Perſon deceaſt ; he leaving behind him. Wife and Bairnsz if 


any of the Bairns , be »nforisfamyliat z, the Teſtament is divided in three 
parts; and the third part of the tree Geir, pays only Quot. x 


Tf all the Bairns be forisfamiliat, the Teſtament then divides in two : and 
the halfof the free Geir pays 2xot. If there be no Bairns , the Teſtament 
likewiſe is divided 1n two - and the halt of the free Geir pays 2ot. If the 
Perſon deceaſt be fingle, and hasno Bairns »»fori-f.miliat z in that caſe the 
whole free Geir pays 2»ot , without any diviſion. If it fal} out that any 
challenge the Geir of the Defun@, by virtue of an Agiznation, from the 
Defun@ before his deceaſe ; he ought, not. the leſs, to Confirm the T«< tas 
ment : notwithſtanding ot the Afhgnation, Qua quoad confirmationem Te- ' 
ſtawenti; it is eſtimat to be fimulat. But he may as Afſignay, make Pro- 
teſtation , That the Confirmation ſhall not prejudge his Affignation, pro 
ut de jure. | 


Ye are to advert, that the prices of the Goods , given up in Teſtament, 
be eſtimat, conform to the common courſe , as they are fold in the Coun- 
trey, neither too high, nor to low, in prejudice of the Zuot, and Bairns of 
the DefunR. 


D Let 


14. The A &s of Sedernnt; 


Let no Teſtament be Confirmed, without the Oath of the Executor, and 
the Relics Oath, Man, or Wife, whoſurvives other; and if any thing ſhall 
be found to be omitted - any benefite which would have belonged to the 
perſons omitting, ofthe which they had no probable ignorance; The famine 
ſhall pertain to the Arch-bifhop, or Biſhop, or to any, to whom they ſhall 

 diſpone tt. 


You ſhall give no Licenſeto purſue, except to poor bodies : and that for 
ſmall ſums , and where Debts are deſperate. If there be no nomination, or 
Teſtament made by the Defun&, orif the Teſtament Teſtamertar, ſhall not 
be defired to be Confirmed : ye ſhall Confirm the neareſt of Kin, dcfiring 
to be Confirmed, And if the neareſt of Kin ſhall not defire to be Con- 
firmed; ye ſhall Confirm ſuch of the Creditors,as deſire to be Confirmed as 
Creditors:they inſtructing theirDebts. And it,neither neareſt of Kin,Executor, 
nor Creditor, ſhall deſire to be Confirmed, you ſhall Confirm, the Legators, 
ſuch of them as defire to be Confirmed; and inſtruct, that they are Lega- 
tors. And if no other perſon having intereſt foreiaid ſhall Confirm . you 
ſhall Confirm your Procurator-fiſcal , datives alwayes being duly given 
thereto before. And if after the ſaids datives , but before Confirmation z 
any Perſon having Intereſt, ſhall defire to be Surrogat, in place of the Pro- 
curator-fiſcal : ye ſhall Confirm them as Executors, Surrogat, in place 
of the Procurator-fiſcal. And to the etfc& the Debts may be the better 
known ; ye ſhall call within your Juriſdictions, the Intrometters with the 
Defun&s Goods, and Geir, ( Datives being given up as ſaid 1s) to give up 
Inventar thereof, And in caſe the Intrometters will not compear, to the 
effe& foreſaid. Then ye ſhall cauſe Summond, four or five of the Defunds 
neareſt neighbours 5 and others who belt knew the ſamine. who being 
ſworn, ſhall give up Inventar; of the Dead's Goods, and declare the quan- 
tity thereof, under what diviſion the ſamine comes, and the expenſe, ro be 
made thereupon, ſhall be modified yearly : at the making of the Accompts, 


That every one of you have a Procurator-fiſcal, who ſhall be an honeſt, 
diſcreet man, and reſponſal, for purſuing all common aCtions, and who ſhall 
be decerned Executor dative, to all the DetunAs, within your Juriſdition 
where he ſerves ; in caſetheneareſt of Kine of the Dead,nor any other nomi« 
nat Executor, Confirm not his Teſtament, in due time, And ilk Procu- 
rator-fiſcal ſhall find Caution that the Goods he ſhall happen to intromet 
with, ſhall be forthcoming as effeirs : and ſhall make Compt yearly, and 
payment of the faids Goods, that ſhall happen to be intrometted with by 
him : to the Arch-biſhop, or Biſhop, and ſhall have three ſhilling , for ilk 
pound that he brings in, and makes payment of. The Procurator-fiſcals, ſhall 
be holden to Compt twicein the year, for the diligence to be done by them, 
in taking up the names of all the Defun& Perſons, within the whole Parochs 
of your reſpetive Commiſlariots : wherein they ſhall be faithful. Andific 
ſhall be found that they have exaRted Money from the People , or 
oppreſſed them, or tranſated with fuch Perſons as ſhall happen to be charge 
ed to Confirm , and ſhall receive Money from them to pals from the ſaids 
charges, or for Money or good deed 3 ſhall forbear to cauſe charge any 
ſuch perſon, who ought to be charged. Any ſuch Procurator-fiſcal fo do. 
ing; the famine being ſufficiently proven , ſhall be deprived from his Of- 


fice. 


That 
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That all Perſons , named , or to be named Executors , to any Defin® ; 


thall Confirm their Teſtaments within three Moneths, after the D<tu..&'s 
death > at fartheſt, 


If any perſon ſhall be decerned Executor to a Detun&, when he com- 
pears not perſonally,by reaſon of ficknels, or upon any other reaſonable occa- 
fion : and craves a commiltion to take the Executors Oath. Ye ſhall not 
grant any Commiſſion for that eff. , without the Miniſters Teſtificat, 
of the Parties inability, and knowledge, and conſcat , of the Arch-biſhop, 


and Vifhop. 


When an Edi& is execute to a day , and the Party compear and defire tg 
be decerned , Executor , and crave a day , to give up Inventary , and 
Confirm: ye ſhall continue the decerning of the Party as Executor , un- 
til the day, that he ſhould Confirm 5 to the end all may be done , {6 


wil &- ſemel, 


You ſhall not ſuffer Teſtaments to have Faith, or any thing contained in 
them , without Confirmation , ye ſhill not ſuffer an eik of Teſtaments to 
be made, exceeding. the third of the Inventary, and that but once, with- 
out knowledge ofthe Arch.b ſhop, or Biſhop. That the Inventar be like- 
wiſe given up, as they were the time of the Defun@ts deceaſe. And twelve 
pennies of every pound ' of the Deads part , fhall be the Zxot of all Teſta- 
ments, both great and ſmall, which ſhall be Confirmed ; as well of the Te- 
ſtaments dative, as others. And the mitigation , and compoſition of the ſas 
mine 2wot, ſhall appertain to the Arch-biſhop, or Biſhop, to whom it belongs 
alanerly : 1f need beis. | 


In#itutions to the Clerk. 


X 7 EE ſhill have two Regiſter Books, one for the As, and Sentences, and 

V another tor the Teſtaments. Which Book of the Teſtaments, ſhall be 
marked by the hand of the Arch-biſhops. or Biſhops , or Biſhops Clerk : 
and when the famine are filled up, to receive a new Book, befides your 


Book of Regiſtration. 


Ye are all of you, both Commiſſars, Clerks, and Fiſcalls, to ſerve the 
Leidges thankfully - at the Rates, and Prices which are to be ſettled, by the 
Arch-biſhops, and Biſhops. 


We have confidered the abovementioned InſtruQions, contained in theſe 
five preceeding Leaves. And to conceive that it is fit, thatthe ſame be Au- 
thorized and injoyned, for Regulating the Proceedings of the Commuſſars; in 
their reſpettive Courts. - Sic Subſcribitar, 

Jo. NISBIT. JO. BAIRD. 


ACT againſt Decreets , for not ReproduGion of cc{fiones bonorum: 
November 6. 1656, 


"FS Lords conſidering, the great abuſe lately crept in, under theco- 

lour , of the A&, ordering Decreets for not ReproduGion of Pro- 

ceſs : to extra Decrects of Bonprume, which was never the Lords meani 

to extend the foreſaid AF , to any Summons of Bonorum. Therefore the 

laids Lords, for ReRification of the foreſaid abuſe : diſcharge the granting 
D 2 of 
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of any -Decreets for not Produgion, in time coming 3 in ſo far as relates 
to AQons of Bonoruwe : at the Inſtance of any Dehicor , againſt his Credi- 
- tors. But ordain - the Purſuer to complain to the Lords, in preſentia, in 
communi forma , for keeping up of Proceſſes, of thac Nature : and dif. 
—_— Lord Ordinary, in the Outter-houle, to decern in any ſuch Cauſes: 
but that they be all Adviſed, and Decerned,. i preſentia, 


His Majeſties Letter to the Lords concerning Prizes, 
January 3. 1667. 


Follows the Tenor of the Letter, Superſcribed thus; 

| CHARLES R. 
| Ight Truſty, and Right well beloved Cuſing and Councelloar, Right Trusty, 

and well beloved Councellours,andTruity and well beloved: We Greet you 
| well: we have been often troubled , with Complaints from ſtrangers, in 

Amity with Os; and others, concerning the Prizes taken by Ogr pri- 
wvate men of War, in that Our Kingdom. and Sentences pronounced by Our High 
Court of Admirality there: and whereas We underſtand, that ye by Our Law, 
are eAuthorized 10 be Supream Judges in all theſe caſes : We do hereby Require, 
and Authorize you, to think , and conclude on ſuch Orders , as ſhall be neceſſary 
for bringing before you, and Deciding all theſe Cauſes in a Summar way : and that 
ge proceed with all expedition ;, in rejpe# the Perſons concerned, are, for the moſt 
part, Strangers, And their Ships, and Goods, being apt to periſh ; their preju- 
dice may be irreparable ; if they have not Summar Juſtice. And We do mot 
particularly recommend toyou, the SubjeFs of the Kings of Spain, and Sweden, 
with whom we have particular Treaties, which We ſhall ſend to you : And wi.oſe 
Ships , and Goods are to paſs frees they having ſuch Paſſes, as are agreed upor, 
of which, We did ſend Copies to Our Privy Conncil 5 and ſo We bid you Fare» 
we 


Given at Our Court at Whitehall , the twenty ſeven day of December , One 
thouſand ſix hundred ſixty and fix. And of Our Reign, the eighteen year. 
| By His Majeſties Command, Subſcribed thus, 
LAU DER DAIL. 


VVarrand for General Letters , for the Contribution due ont of Bene- 
fices to the Lords. 


November 17. 1668. 


T = Lords have Ordained, and hereby Ordain , Letters, and Ex- 
ecutorials of Horning, to be DireR at the Inſtance of theſe Ordi- 
nary Lords 3 who have been admitted, ſince June 1663. or ſhall 
be admitted hereafter, againſt the Arch-biſhops, Biſhops, Priors, 
Heretors, Liferenters, Feuars, Farmers, Tennents , and Tackſmen of the 
Prelacies within this Kingdom : for payment to them of their reſpetive 
propartions;- of the Contribution Money , payable out of the (aids Prelacies, 
and Allocat to their Predeceffors : in whoſe place they have ſucceeded, by 
an AR of Sedernnt, of the date, the 11. day of June 1663. and a Roll ſub- 
joyned thereto ; containing the particular diviſion, of the ContributionMo- 
ney amongſt the ſaids Lords, and that for all Years and, Terms, fince their ad- 
miſſion, and Entry, and Yearly and Termly ui time coming; , | 


Jans- 


The Afr of Selerunt, 17 
'Oaths to be taken for the Price of Fowl;, 
; "mv January 15. 1669. m_ > 

PH E which day, It being repreſented to the Lords, That the Magi- 
1 ftrates of Edinburgh, deſired to know, whether they might warrant- 
ably exa& the Oaths of the Poultrie-men, and In-keepers, concern- 

ing their contravention , of the At lately made for the price of Fowl 
dreſt and undreſt. The Lords finds that the Magiſtrates of Edinburgh, may 
and-ought to exatt the Oaths, of the contraveeners of thefe Ads, either - the 
Poultrie-people , who ſel] the Fowls undreſt, or In-keepers. who ſell them 


dreffF, And recommend to the Magiſtrates to be careful , in the ſpeedie, and 
exa&t execution of theſe Adtts. 


ACT avent extras of Regiſtrate wyits bearing the Procurators namued 
though not ſubſcribed, 
December 9, 1670. 


F*H E Lords of Council and Sefton, do grant warrand to the Lord 
Regiſter , and the Clerksof Seffion 3 his Deputes to regiſtrate iuch 
Bands, ContraQts, and other Writs, as ſhall be given in to them tobe 

regiſtrat, and therein to inſert thc conſent of Advocats,as Procurators to the 
Regiſtration - as they were 1n uſe to do formerly , and accordinylv to 
pive out extracts thereof, notwithſtanding that the Advocatsdo not ſubſcrib 
their conſent. And appoints this warrand to continue untill further order. 
Likeas, the Lords declare, that any ExtraQts given out by the Clerks, in man- 
ner forcſaid ; fince the firſt day of November laſt are warrantably given : and 
cannot be quarrelled upon that ground, that the Advocats conſent to the 
Regiſtration is not ſubſcribed, 


ACT Anent Extrating As and Decreets. 
January 20. 1671. 


THE Lords enatted and ordained. that no AR, or Decreet, done either 
in the Inner or Utter-houſe ſhall be extracted unill 24 hours clapſe, 
after the ſame isread in the Minut Book, 


AC Tagainit Magiſtrats of Burghs, forletting priſoners forDebt go out ofthe tolbooth. 
| June 14. 1671, 


"'F5 E Lords conſidering, That albeit by the Law, Magiſtrats of Burghs, 
are oblidged to retain, in ſure warde and firmance, Perſons incarcerat 
in their Tolbooths for Debt. Yet hitherto they have been in uſe to in- 
dulge Priſoners , to goabroad upon ſeveral occaſions. And it being expedi- 
ent, that in time coming the foreſaid liberty, taken by the Magiſtrates, of 
Burghs ſhould be reſtrained; and the Law duely obſerved. Therefore the 
faids Lords do declare,that hereafter itſhal not be lawful ro the Magiſtratesof 
Burghs, upon any occaſion whatſomeyer , without warrand from His 
Majefties P ivy Council, or the Lords of Seſſion to permit any Perſon in- 
carcerat in their Tolbooth for Debt , to go out of Priſon, except in the 
caſe of the Parties ſickneſs , and extream danger of Lite: The fame being 
always atteſted upon oath , under the hand of a Phyſician , Chirurgion, Ap- 
hecary; or Miniſter of the Goſpel in the place : Which Teſtificat ſhall 
recorded in the Town Court _— And in that caſe, that the Magi- 
res 

P 
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ſtrats allow the Partie only mags ,.to reſide in ſome houſe, within the 

Town during the continuance of his ſickneſs: They being always anſwer. 
| able that the Partie eſcape not. And upon 'his.recovery to return to P1i- 

ſon; And the Lords:declare, that any Magiſtrats of Burghs who ſhall can- 

traveen the premiſſes, ſhall be lyable in payment of the Debts, for which 

the Rebel wasincarcerat: And appoints this Act to be 1ntimat to the Agent 
for the Royal Burrows - and to be inſert in-the Books of Seder. 2 


His MAJES TIES Order to the-Commiſlioners of His Theſaury 
to free the Lords from the Celſs. 
July 19. 1671. 
CHARLES K&. 
1zht truſty «nd well beloved Cuſing and Connciller, right truſty and well 
beloved Councillers, and truſty and well beloved, Ie greet you well. Opon 
the humile deſire of Preſident, and Senators of Our Colledge of Juſtice 
Srgnified unto (Js by Our Secretary. We have thought fit to expreſs Our 
þo great tenderneſs of their Privaledges, as to diſcharge the Preſident , and all the 
ordinary Lords of Seſſion , of their proportions of the Currant 3upply granted un- 
to Us, by the late Seſſion of Our Parliament ; although they gave their Bond for 
the ſame. Therefore Our pieaſure is, and We do hereby 4uthorize you to give 
Command not to exatt any of the ſaid Supply ſrom the proper Ffttes of ile ſaid Pree 
ſident, and ordinary Lordsof Seſjun,but that the ſame be diſcharged! And if any part 
thereof be already ColleFed, that it be payed back, to them reſpeFitely; for which 
this ſhall be your warraud, And ſo We bid you heartily Farewell. 
Given at Our Court at Wirdjor Caſite the 12 day of July, 1671. and of 
Our Reign the 23 Year. Subſcribed thus by his Maj-jties command 
| Lauderdail, 


ACT for keeping the Barrs 
November 3. 1671. 


HE Lords of Council andSeffion confidering,that there is great diſorder 
and conjuſion occaſioned by the throngingin of the Advocats men,and 
others upon the Clerks, and their Servants in the Utter-houle before 

the ordinary Lord go to theBench. And after twelve a clock at the reading of 
the Minut Book : For remeid whereof, they ordain the Minut Book in 
time coming tobe read in the nethermoſt end of the Loft appointed for the 
Advocats Servants. And prohibit and diſcharge all Advocats Servants, and 
other perſons,who are not licenced,and allowed to enter,or remain withia the 
Innermoſt Barr of the Utter-houſe, where the Clerks, and their Seryants 
ſtays; under the pain of three pounds Scots, to be applyed the one half for 
the uſe of the Poor , and the other to the Macers. And to be further cen. 
ſured by impriſonment , or otherways as the ſaids Lords ſhall think fir. 

And to the end the ſaid A& may be more duely obſerved. The Lord do 

ordain, authorize and require the Macers to exact rhe ſaid Fine of three 

pounds Scots, from any Perſon whom they ſhall find within the faid Barr. 

And in caſe the Party refuſe to pay the ſame: that they carry them to Pri- 

ſon, untill they make payment thereof, Certifying the ſaids Macers, that if 
upon delation of them, by anyof the Clerks, they ſhall be found negligent in 

prying of what is hereby enjoyned to them, they ſball be fined in the 

aid ſum of three pounds Scots : andimpriſoned during the pleaſure of the 

Lords. And this Sentence to be inflicted upon the Macers , or other tranſ. 

grcfſors of this Ad, as oft as they ſhall be found to' contraveen the ſame. 


June 


$ 
I 
(| 
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ACT concerning Priviledged Summon. 
| July 21. 1672. 


T"H E Lords conſidering, that divers Summons as declarators, and oz 
thers, whiciz by the conſtant form and praQice of this KingJom, 

" did alwaysabide 21. days warning, have of late been execute ſyme- 
times upon fix days, as being priviledged by delverance of the Lords upon 
Bills given 1n for that effect ; and feeing theſe Bills being drawn aid given 
in by Writers to the Signet, do paffe of Courſe without peruſal, or conſi- 
deration thereof, by the ordinary, which hath given occaſion to the fore- 
(aid abuſe. And finding it expedient, that it be determined for the future, 
what Summons ſhall be Priviledged : Therefore the ſaids Lords do ordain, 
That in time coming,all Summons ſhal comein upon 21 days warning, And 
that none be priviledged by the Lords deliverance, or otherways,except theſe 
following, viz. Removings, Recent-ſpulzies, and Recent Ejections, where 
the Summons is Execute withi1 15 days after the comitting of the deed in- 
trufions, and coming in the Vice,Cauſes alimentary, Exhibitions, Summons, 
tor making arreſted Goods forthcoming , Tranſferrings, poyndings of the 
Ground , Waknings , Special Declarators, Suſpenſions , Prevento's, and 
Tranſumpts. And that Recent-ſpulzies, Ej<&tions, Intrufions and Succeed- 
ing 1n the Vice be execute upon 15 days: and that all the reſt of the fore- 
ſajds Summons be Execute upon fix days: and that the ſecond Citation be 
likewie upon fix days. And it is further declared, That all the Summons 
above-mentioned ſhall be priviledged as a foreſaid, whither the Summons 
bear a priviledge or not. And the Lords do hereby prohibit, and diſcharge 
the Writers to the Signet , to Write, Form, or Preſent to the Clerks to be 
put in any Bills for priviledging any Surhmons, but theſe above-expreſt; 


Certifying ſuch as ſhall coutraveen, thar for the firſt fault they ſhall be fyn- 


ed in one hundred merks Scots, to be applyed for the uſe of the poor: 
and for the ſecond fault , they ſhall be deprived of their Office. It is al- 
ways hereby declared, that this AR is not tobe cxtended to Summons ex- 
ecute againſt Perſons Inhabitants of the Burgh of Edinburgh, or the conti- 
guous Subnrbs thercof , who may be Summoned by the ſecond Citation, 


| upon 24 hours, conform to the cuſtom formerly obſerved. 


ACT anent payment of dues for Summons containing two dyets. 
July 11. 1672, 


Oraſmuch, as the Lords, after mature dcliberation, did think fit, That 
the former cuſtom of continuing Summons , and taking out of Act 
and Letters thereupon, in all ſuch Cauſes, and Proceſses, as formerly 
did reqi:ire and abide continuation, (hould be laid afide in time com- 

ing. And that in Place and Licu thereotz the Surmmons in all Procels of 
the nature foreſaid, ſhould contain two diſtin warrands , for citing 
theDefenders 2t two ſeveral times,and totwo ſeveral dyets,and dayes of Com- 
pearance with the ſame Certification as before was uſual; and contained in the 
firſt and ſecond Summons reſpeRive. And that Proc. fſ's ſhould be grant- 
ed in the Cauſes firefaids, upon Summons containing the warrands above- 
mentioned, and Execute conform to the ſame, as formerly was granted up- 
on Summons , A@ and Letters. And upon an overture given in, and 
approven by the Lords of Articles. An A# of Parliame:t hath followed, 
and is made to that purpoſe, As = AF of Parliament intituled AT diſ- 
2 


charging 
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charging ſecond Summons, at length'proports, And ſeing the Lords of Sef- 
$on , when they had the faidalteration'of the former Cuſtom, uiider their 
conſideration , thought it no ways reaſonable, that thereby, 'either His -M#- 
 Jeſties Secretary, or the Clerk of Regiſter, or the ordinary Clerks of Seffion, 
his Deputes ſhould he prejudged of their dues, and profits formerly belong- 
ing to them reſpeFive. And 1n regard, the Summonds which are to contain 
the ſaid diftm& warrands for Citation, are in effe&t, and upon the matter, 
two ſeveral Summons , andare equivalent ro Summons, As and Letter, 
and 'have the ſame effeR to all intents: 'and the profits formerly arifing 
from all As of Continuation, and Letters thercupon, are a confiderable 
part of the Dues belonging to the Lord Secretare, Lord Regiſter, and his 
Deputs , for their Incouragement, and Service in their reſpective Offices- 
and upon the conſiderations forelaid , it was reſolved. That notwithſtand, 
ing , the aid alteiation, the ſame ſhould be continued, and ſecured to them, 
in manner after-mentioncd. Therefore, and in order to their ſatisfaction: 
The Lords of Seffion does Statute and Ordain, That for the Signing of all 
Summons , which formerly did abide conrinuationz and in lieu thereof, 
ſhall now, and hereafter continue the ſaid warrands for two ſeveral Cita- 
tions, the keepers of the Siynet ſhall have, and may take as much as for- 
merly he might havetaken, both for Sammons and-Letters, while the ſame 
were figneted a part. As allo it 1s hereby appointed, That all the faids pew 
Summon s, conrtainirg two diſtinct warrands for citing to the Defenders 
two dyets be ſubſcribed by the Clerk of Regiſter , or in his abſence, by one 
of his D.puts, or the ordinary Clerks of Seffion, who at the ſubſcribin 
thereof, are to receive for the ſame, the dues formerly payed, for 4&, an 
Letters. And the Lords do hereby diſcharge the keeper of the Signet to 
affix the Signet to any of theſe new Summons, for two, or more Citati- 
ons , buttuch as ſhall be ſubſcribed by the Clerk of Regiſter, or his De. 
putes, as ſaid is : and that no Proceſs be granted upon auy ſuch Summons 
unleſle they be ſubſcribed by them in manner foreſaid, 


ACT concerning Bankynpte. 
January 23. 1673, 


Orasmuch , as by an A# of Sederwnt, of the 26 Februgry, 166g. Itis 
Satute an Ordained, that all Decreets of Bonorum in time coming, 
ſhould contain a Clauſe, ordaining the Perſons, in whoſe tavour 

| the Bororum ſhould te granted : To take on, and weare the habit 

of Bankrupts. Which is a Coat, or upper Garment, which is to cover the 
Parties Cloaths , Body and Armes : whereof the one halt is to be of a Yel- 
low, and the other half of a Broun Colour, anda Cape, or Hood , which 
they are to wear on their Heads, Partie-coloured , as ſaid is , which habit, 
they are to take on, before they come out of Priſon, and come out with it 
upon them. And that it ſhall be lawful to the Creditors, to {e:'z upon, and 
impriſon any of them , who ſhall be found wanting the toreſaid habit. And 
the Lords conſidering, that this Courſe, for preventing, and puniſhing of 
Bankrupts, hath through the in-obſervance of the ſame, proven ineftcQual, 
as to the defigned end of the ſame, do therefore ſtatute, and ordain , That 
all Decreets, of Boorum, and Charges to put at liberty, to be raiſed there- 
upon , ſhall thereafter contain the hail tenor of the AF of Sederwnt above- 
written. And that the Magiſtrats of Burghs ſhall not put out the Partie in 
whoſe favours the Decreet, and Letters are granted, untill firſt they put on 
the habit, and come out of the Tolbooth } betwixt 9g. and 12- aclock in 
the Fore-noon , with the habit on them , as is preſcribed by the AT. oo 

Ordaln 


burgh, 


The Hts of $ ederamt, 
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 ordain the Clerks of the Seſſion, the Keepersof, and Writers: to the Signet 3 


and others having intereſt, to be careful, that this AZ be punRually obſery- 
ed. And ordain a Coppy thereof to be delivered to the Baillies of Edir- 


h, to be Regiſtrate in their Books, and keeped for the entry, and liberty 
of Priſoners in their Tolbooth, | 


ACT ordainir g LAdwuocations, or Suſpenſions, of Proceſies for Conventicles 


T 


10 be only paſt in preſentia, or ty ihethree Lords in vacant time, 
June 24. 1673. 


His day the Lords ordained, that no Bill of Advocation be paſt of any 

Proceſſes depending betore the Sheriffs and other Judges ordinary, 

againſt Perſons guilty of keeping Conventicles, .unkls the ſame be 
palt in preſentia , "during the fitting of the Scfhon, or by three Lords 
met together in time of Vacancie , and that no ſupention be paſt of Decreets 
given upon thoſe Proceſles, except upon Conſignarion of the ſums decerned, 
or in preſence ofthe whole Lords,or in time of Vaca'icie by three Lords, And 
appoint Intimation hereot to be made to the Clerks of the Bills, 


Letter anent Prizes. 


July 8. 1673, 


"THis day the Lord Chancellor produced, in preſence of the Lords, 4 
| Letter direfted from the Duke of Lauderdail Lord Secretary, by His 
Majeſtic's Command to the Lord Chancellor , Preſident , and re- 
manent Senators of the Colledge of Juſtice , which Letter being Read, in 
preſence of the (aids Lords : they ordained the ſame to be Recorded in the 
Books of Sederunt, whereof the tenor follows. For the right Honourable, 
The Earle of Rothes Lord Chancelor of Scotland, Sir James Dalrymple of Stair 
Preſident of the Colledge of Juſtice, and the Remanent Senators thereof: White- 
hall, Jae 30, 1673. My Lords, Since the Receit of Yours, of the 25. January, 
I have been uſing my beſt Endeavonrs 10 know how to ſatisfie your Lordſhips deſire 
therin. And now having acquainted the K I NG tterewith, in preſence of divers 
of his Comncil here ;, I am commanded by His Majeſty, to let you know, thatthe 
1reaty of Breda is certainly void by the War : and that no Ally can claim any 
benefite thereby, when 1hey carry any proviſion of Vicual, or other Counterband 
Goods to the Ports of Our Enemies, or when they have Guods belonging to Enemies 
on Board. As to the other part of the Letter , it was deliberatly thorght fit in the 
Council of England, That any number of tke Dutch Nation being found aboard, 
ſhould not confiscat Skip and goods, as it did during the laſt War , and therefore, 
that Article was kept out of the Rules , which were given to the Court of Admiralty 
here in England. But if any part of the Ship belong to any Inhabiting within 
the Dominions of the States-general the whole both Shipe and Goods are-to be de- 
clared Prize , and if the Mater have his Reſidence in Holland , you are left to 


Judge in this caſe according to Law, and as you ſhall think just, 
I have likewiſe communicated to the K 1 N 


your anſwers to the 


Swediſh Er- 


w0ys memorial, And to the Complaints of the King of Polland , and the City 
of Danzick, which did give a great dale ſatisfattion to His Majeſty, andſerg- 
ralls of His Privy Council there, who were preſent' And Coppies of thems were 
ſent unto Sweden, I «am, my Lord, your Lordſhips moſt humble Seruant, 


Sic ſm. ſeribitur 
LAUDERDAIL. 


ACT 


_*” 
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ACT for ordering new hearings in the Otter-houſe. 
July 11, 1673s 


"=" HE which day, the Lords ordain any Lord, who is to hear a Cauſe 
debated in the Utter-houſe , before the Lord ordinary come forth 
{hall go to the Bench , and call the {aid Cauſe at 8 a clock in the 
morning: And ordain the Advocats, Clerks, and Macers, to be preſent, and 
attend at the faid hour - and ifno Procurators be preſent, for that Partie, 
that ſeeketh calling 3 yet the faid Lord ſhall proceed, 1n making A& or 
Decreet ; and the PT Cauſe isnot to be heard any more thereatter. And 
if none be appearing for rhe other Partie, at the ſaid hour , or when the 
Canfe ſhall be called : then that Parties Procurators arc not thereafter to be 
heard by the faid Lord , except the faid Party, or his Procurators give in 
'two Dollers to the poor's Box. And ordain this A& to be recorded in the 
Books of Sedernnt, and'intimate to the Advocats in the Utter-houle. 


Letter frow His Majeſty againſt Appeals. 
Fune 17. 1674. 


His day the Lord Theſawrer Dept produced, in preſence of the faids 

Lords, a Letter, dire& from His Majeſty , to the Lord C hancelbor, 

Lord Preſident , and Reianent Senators of the Colledge of Juſtice. 
Whereof the tenor follows. 


CHARLES R. | 
Ight truſty aud well-beloved Cuſings 4nd Canril:rs , Right truy aud 
well-beloved Council:rs, aud truſty and well-beloved, We greet you 
welt, We rcceived your Letter of the 28 February, Laſt, wth an 
accompt of theſe Appeals, given into you bythe Lord Almond, and 
Eavl of \boyne, b ut conld not then return any anſwer, the Seſſiow being up. And now 
upon full conſideration of that whale aff air, We find it indiſpenſably neceſ[ary for Ony 
Service, and the mentainence of Oauy Authority, and for the quitt and ſecwri.. 
ty of Our Subjeits in their Fortuns and Eſtates, That the houcsr , and Amtho. 
rity of Our Colledge of Juſtice be dnwielably preſerved : and that there be ay in. 
rire confidence in, and defirence to all the Decreets and Sentences | thereof. 
Hand after the Laudable Example of OurRoyall Progenitors, We do afcure jou, that 
We wilt conflantly mentain Our Authority exerciſed in that Court ,, acainft af 
Incroachments, Indignities and Reproaches, that way be attempted againtt the 
ſeme, or again## any ofthe Lords of Sejj1on, whom We ſhall always canſe to be 
held in ſpecial Honour, 4s theſe who repreſent Our Perſon, and bear Onr Am. 
thortty, And. as Wecanvot bus dechire Our diſ-saisfection with, and abhoy- 
ance of theſe Appeals : So it is Oar expreſs pleaſure , that {pecial care be taken 
to prevent the like pratiices for the future > and far that effet, that you canſe 
ſol:mn Intimation to be maac, to all Advocats, Clerits Writeres andothers, whe 
are members of or have degendence upon. the Colledge of Juſtice, and others 
whom it may concers, That none of them preſume to adviſe , conſult , propoſe, 
plead, ſpeak, or ſuggeſt any thing, rhat doth inuport the charging of azy of the 
Decreets , and Sentences of the Lords af Seſſien , with In-juitice, wh they in 
theTerms of Apptails, Proteftations , Supplications , Infaxmations, or any other 
manner of way , either publickly , inthe exerciſe of their Funition, or privare- 
ly #n their ordinary converſation. with their Clients , or others, under the pain 
of being utterly excluded, from exerciſing any Office, in, or, depending upon the 
Colleage 


— 
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Colledge of Fuſtice : aud that all Advacats to be admitted htreafier have the 
ſame declared to them , as apart of the Oath de fid:h , and obedience to the 
Lords, which is .cccuſtorned 0 be £wven by Advicats at their entrie, AudWe 
are graciouſly j1 eaſed, that you proceed no further againſt thoſe who gave tn theſe 
late appealls, nor again ſt theſe Advocats, who refuſud to grve thrir Oaths com- 
cerning their acceſſion therets, providing theſe Adwgscats do (ors nly aiſowntheſe 
appealls, and all (ther appealls, and Proteſtations , which may any way import « 
Ct arging of the Sentences or the Lords, or ileir Inte locutors with un-juſftice, ind 
in caſe they refuſe to diſown the ſame, We ptremptorlie command you t0 /ebar them 
from the Excre ſe of any part of their Funth10n.4 Advacats in tim: comimg. And 
' Weds Authorize, and ſtrickly Command jou to declare any membe: of the Colledoe 
of Fuſtuce, or others, who depend thereupon, who ſh.ll not grve ob.dience in the 
particulars above-mentioned, incap.ble toexerce any Office en, or depending uy- 
on the Coliedge of juſtice : and for the better diſcovering cont ivances , yow are 
to receive no Supplicaticns , but ſuch as are ſigned by an Advocat. As alſs you 
ave hereby required, if need bees, to put all who depend upow the Colledee of inſtice 
to give their Oaths, as Parties, or Witneſ»es for d ſcovering the cortitvances: 
and in caſe any other, h.wing nodependence upen the colledge of juſtice , (hall 
pre ſent any thing E xpres ſing, or Importing the cha ging of an J of your Sentences, 
with Injuſtice in the Terms fore[aid, or any other way, We do Anh, riJe, and 
Command you , that you do immediately ſecmre their Perſ ns , if they be pre( nt, 
and if they be abſent, that you iſue forth Charges,aud all other Execution agum# 
them for that effeF , And that you g1ve anaccompt my tolls, That We may 
ſrenifie Onr further pleaſure therein. For doing of all which, this ſhall be your 
ſufficient warrand, nd ſe We bid you heartily Farewell. 

Given at Our Court, at Whitehall the 10 May, 1674, And of Our Reign 
the 26. year. Sic jabſcriitinr, 

By His Majei:ies Command 


LAUDER DAIL. 


July 23. 1674. 
ACT concerning ATs before anſwer, 


diſcufling of the Relevancy of rhe pointsdebated, toordain theParties 
Purſuer, or Defender, or either of them , to produce Writs, or to 
prove certain Points of fat, that they may have the whole matter 
intirely before them, both asto the Relevancy , and Probation z whereup- 
on A#rs are Extrated: Which are called 4&s before Anſwer. And in re- 
gnard Queſtions do,and may ariſe , concerning the import and effe&t of ſuch 
A&s, if the Parties be thereby ſo concluded, as they may not thereafter pro- 
pon new, alledgances 3 and what Terms , and Dyets ſhould be allowed for 
Probation - and feing it will be a great prejudice to the Leiges, if after 
A&s Extracted, and Probation led thereupon, Parties, or their Pocurators 
ſhould be permitted to to offer new alledgances,not formerly infiſted on in the 
A&- for Probation whereof, new Terms behoved to be aligned, and there- 
by Proceſles would be drawn to a great length. Therefore, the ſaids Lords 
do ordain the Parties Procurators to propone all their alledgances in the 
Cauſe before, or at the. time of pronouncing theſe Ats, before Anſwer. 
And declare , that after theſe As are Extracted ; they ſhall not be heard 
to propone any new alledgances which were competent , but omitted to 
be proponed when the AF was pronounced. Ardthe Lords declare, _ 
Þ 2 where 


T « Lords confidering, That in ſeveral Caſes, they arein uſe before 
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where the Parties Purſuer, or Defender are, before anſwer to the relevancy 
burdened with the Probation of any point: they ſhall have the ſame Terms, 
or Dyets, for Probation thereof, as by the conſtant practice 1s allowed to 
Purſaers for proving their Lybells, when the fame are admitted to their Pro- 
+ bation; but 1f inthe ſame A&s, any point be ſound relevant, and admitted to 
Probation : that the Parties Purſuer , or Defender to whoſe Probation the 
fame is admitted, ſhall have the ſame Dyets for proving thereof, asare allow- 
£d to them reſpeFiz2, in As of litis conteftation. But after the Probationup+ 
on the aids 4s is cloſed, they ſhall not be admitted to adduce any other Pro- 
bation, of any points formerly alledged in the 4#, And further, the Lords 
declare, that whereany Alledgance, or Reply is founded upon Writs, and 
that before Anſwer thereto, the Writs are ordained to be produced, 1n caſe 
the Party burthened with the producing of thee Writs (hall fail therein and 
thereupon the Term ſhall be circumduced -againfſt him, that the alledgance, 
or reply in the Caſe foreſaid ſhall be holden as not proponed. 


ACT for tryall of theſe preſented to be Ordinary Lords of Seſſwon: 
July Liif 1674. 


FT HE Lords conſidering, That theKI N GS , Majeſtie , by His Letter, 
Hay 19.laſt, did requirethem, to preſent to His Majeſty, what Tryal 
they ſhould think beſt and fiteſt to be raken,for Cognoſcing theQuali- 

fications, and ſufficiency of ſuch Perſons, as His Majeſiy ſhall hereafter No- 

minat to ſupply any Vacant place inthe Seflion , and the faids Lords, in an. 

{wer thereunto, having oftered their humble apinions. That thereafter, 

when any new Lords of Seſtion ſhall be preſented by His Majeſty, tor tryal 

of their Qualifications : they ſhall fit three days beſide the ordinary , in the 

Utter-houſe , and ſhall have inſpeftion of the ſaid Procetles, which ſhall be 

carried to [nterlocutor 3 and ſhall make report of the Points taken to the In- 

terlocutor, in preſence of the whole Lords. As alſo for compleating their 

Tryal, they ſhall fit on day in the Inner-houſe, and after any Diſpute is 

brought to a Period , and the Lords are to adviſe the ſame, in order to the 

pronouncing their Interlocutor; they ſhall reſume the Diſpute,and firſt give 
their opinion there anent, in preſence ofthe whole Lords. Likeas, His Majeſiy 
by His Letter, of the 14. of this inſtant , having approven the foreſaid Rule 
oftered,for the Tryal of ſuch as ſhall be preſented by His Majeſtze, as ordinary 

Lords of Seſſion, and appointed itto be entred in the Books of Sederwnt , for 

that purpoſe, The ſaid Lords, 1n obedience to His Majeſtics commands, do 

ordain the ſame to be obſerved, as the conſtant Rule in all time coming, for 

Tryal of ſuch Perſons , as ſhall be preſented by His eMajeſty to be ordinary 

Lords of the Seſſion, And ordain theſe preſents to be Recorded in the Buoks 
of Sederunt. 


January 26. 1675. 


"HI $ day compeared Perſonally , George Marquels of Hzzth, in pre- 

| | ſence of the Lords, and declared, that he having given Commiſſon to 

divers of his Friends, for managing his affairs during his abſence forth 

of the Countrey , who,as he was informed had given in an Appealin an Action 

purſued im his Lordſhips name againſt Gordon of Carnborrew; and craved that 

1n regard he doth paſſe fromthe ſaid Appeall, that warrant might be given 
to deliver up the ſarne to him, Which deſire the Lords granted, _ 

| ; acr 
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ACT voncerning Priſoners for Debt. 
February 5. 1675. 


Here being an Addreſs made to the Lords of Counal, and Seffion by the 

| Keeper otthe Tolbooth of Edinbwrgh, repreſenting, That Petſons im- 
riſoned in the ſaid Tolbooth for Debt, upon Captions, having obtained 
diſcharge of the Debt, are preſſing to beliberat, upon production of the diſ- 
charge, without a Chargeto ſctat Liberty, which he refuſcsto do, albeit the 
ſame be uſually done, by the Keepers of other Tolbooths. And particularly, 
by the Jailor of the Tolbooth of the Canongate 3 and therefore defiring, that 
the Lords would allow him the ſame priviledge, which is aſſumed by the Jai- 
lor ofthe Tolbooth of the Canongate,or otherways to determine what both of 
themoughtto do herein. And the faids Lords having taken the general Caſe 
to their conſideration, and finding, that where the Debt , for which Perſons 
are Incarcerat, is in-confiderable, the Expenfesof procuring 1 Charge to ſetat 
Liberty will ſometimes near equal the Debt it ſelf, the Priſoners being alfo 
r, andnotable to fatisfie the faids Expenſes; Therefore , the aids Lords 

do Authorize, and allow the Magiſtrates of Burghs, to ſet at Liberty put of 
their Tolbooths, Perſons impriſoned for Debt, by vertue of Letters of Capri- 
on, upon prodution of a ſufficient diſcharge of the Debt, granted by the Ge. 
ditor, at whoſe inſtance they are incarcerat, bearing a Conſent to the Debi- 
tors Liberation, and duly regiſtrat, if the fum do not exceed two hundred 
merks Scots, and the Priſoner be notarreſted atthe Inſtance of other Parties, 
the Magiſtrats, or Keeper of the Tolbooth, being always careful to keep an 
Extra@ of the ſaid diſcharge; and finds no necefhity, in this Cafe of a Charge 
to ſet at Liberty. But if the ſum, for which the Debitor is Incarcerat, exceed 
two hundred merks Scots, the Lords diſcharge the Magiſt-ats of the Burgh to 
Liberat him out of Priſon, without a Suſpenſion, and Charge to fet ati rty 


under His M-jeſties Signet. 


February 9. 1675. 
ACT avent Bills of Suſpenſion. 


H E Lords finding it cxpedient, That ſome ſetled Rule, and Order be 
ſet down , concerning the preſenting and paſling of Bills of Suſpenſi- 
on 3 That any abuſes which of late have creept in, may be prevented 

in time coming , do ordain : that hereafrer, in time of Sefton, no Bill of Suſ- 
penſion ſhall be preſented to any Lord to be paſt, but to him whoſhall beor- 
dinary Lord for the time upon the Bills, and that both in time of Seſſion, and 
Vacancy , the Ordinary ſhall continue upon the Bills , from Txeſday to 
Tueſday, inthe inſeuing week, And ordainthe Bills to be preſented only by 
the Clerk ofthe Bills, or his Servantz and when the Bill of Sufpenfion ſhall 
be preſented , ifthe Ordinary, after the peruſal thereof, find the Reaſons rele- 
vant, and ſufficiently inſtrufted, that he paſſe the Bill. Ard in cafe applica- 
tion ſhall be made to himby the other Partie concerned ,fora hearing; the Or- 
dinary ſhall Writ towards the foot of the Bill; that before the Bill of Suſpen- 
fion be expede,and go co the Signet , the other Partie ſhall ſce anſwer, 
and in that Caſe he may ſtop execution for ſometime, not exceeding a moneth 
from the time of preſenting the Bill, And if the Ordinary hall cefuſe the Bill of 
Suſfenfſion,heſhall mark upon the back of the Bill with his own handthat the 
Bill is refuſed, in reſpe&the Reaſons are either not relevant, of notinſtrudt- 
ed; which Billthe Clerk is thereby ordered tokeep, and mark with his hand, 
oy the back thereof, what Writs are / a for inſtruQingthe Bill. And 


the ſame Bill, or any new Bill of Su _ upon that matter ſhall be _ 
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ed to be preſented to another Lord being Ordinary for thetime, the Clerk 
ſhall preſent to the Ordinary, the Bill of Suſpenſion which was formely retuſ- 
ed, In which Caſe the Ordinary 1snot to paſſe the Bill, untill it bepreſent- 
&d to the whole Lords intime of Seffion , or to three Lords met togetherin 
time of Vacancy. 


ACT ordaining Proceſſes after Aviſandum to be carried to theOrdira'y that 
ſame day, and reported in his Week. : 


June 2, 1675; 


HE Lords conſidering, the iriconveniences ariſing from the giving up 

| of Procetlcs to Parties, or their Advocats, after the ſame are taken 
toInterlocutor, the reporting ot Cauſes being thereby much delas ed, 

and it being contrary to the ancient Cuſtom; Theretore, the faids Lords or- 
dain, thatin timecoming, after any Cauſe is diſpute before the Ordinary, in 
the Utter-houſe, and an Awſendum made therein tothe Lords, that the Pro- 
ceſs ſhal that ſame day be carried by the Clerk, or his Servantsto the Ordinary, 
that he may peruſe the ſame, and that he may endeavour to report to the 
Lords, the points taken to Interlocutor the next day thereafter ; or at far- 
deſt once in his Week. And the Lords diſcharge either the Ordinary, or the 
Clerk to give up, orlend out to the Parties, or any Pcrſon for them, the 
Proceſzes,or any part thereof, after an Aviſandum is made therein to theLoxds,or 
when the Ordinary ſhall call for the Proceſs, to conſider it himſelf. And if 
any AR or Decreet pronounced by the Ordinary ſhal be ſtopped upon the de- 
fire of any of the Partics, for anew hearing, that the Lord who formerly hard 
the Caule, ſhall go to the Benchin the Utter-houſe,betwixt 8. and g. a clock 
in the morning before the ordinary come out, and call, and hear the Parties 
Procurators; whereih the Lord was Ordinary the immediat preceeding Week 
ſhall have the preference before any other Lord, who was Ordinary in any of 
the former Weeks. Likeas, the Lords diſcharge any writen Diſpute upon 
Bills of Suſpenſions, or Advocation, but where the Ordinary upon the Bills, 
ſhall think fit to allow a Bill, to be ſeen, that he call the Partics the nextday 
and hear what they have to fay, vive vgce, without taking in written an- 


{\wers. | 
Hugh Riddel ſent to the Planlations, 


July 20, 1675. a 
F=HE which day, anent the Petition given 1n to the Lords, by Fobr 
| Riddel Merchant in Ediylargh, ſhewing that, Heugh Riade!, the 
Petitioners only Brother, having committed an unexcuſable Crime 
( Whereatthe Supplicant bluſhes ) in cutting ſome Silyer-buttons 
off a Gentle-mans Cloaths, in the Utter-houſe, during the time that the Lords 
were fitting ; and being therefore committed to Priſon , the faids Lordshave 
moſt juſtly ordered him this day to be brought by the publick Exccutioner, 
from Priſon, to the great door of the Seſſion. Houle, at 9.a clock in the fore- 
noon, and to ſtand till ro. a clock , with a Paper on his Fore-head, expreſ- 
ing the Crime whereof he is guilty : and thereafter to be taken by the Goo. 
ſaid Executioner to the Trone, and there to ſtand with that Paper on his fore- 
head, from ten to eleven a Clock + Which Sentence , the Supplicant ac- 
knowledgeth to be leſs then the faid Hygh Riddel deſeryeth 3 only he being 
a young man, and related tq honeſt Parents , andthe Supplicants Brother, 
and never known to have been addited to any fuch baſe Acts formerly : al- 
beit the Petitioner and his Friends, are aſhamed in his behalf, to plead any 
EXemptl- 


yo LESD = 
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exemption ſrom' his deſerved puniſhment, which his riper years may cauſe 
him deteſt and abhore, as an offe:ice ro the ſaids Lords, and Scandal to his 
Friends, and prejudice to the Party offended { which the ſaid Party of- 
fended, _y forgiveth, out of reſpcet ro his Friends, Therefore hum- 
bly deſiring , that the faids Lords, tur preventing ſuch a publick Stain up- 
on the Petitioner and his Friends, by che fa!4 publick difgrace upona youth 
of his years , would be pleaſed to mv1yar 11's Sentence, as to the way and 
manner of the diſgrace, and infamy, by contin'11ng his Imprifonment upon the 
Supplicants Charges, till there be an occaſion for | raniporting of him beyand 
Seas, or where the faids Lords (hall judge convenient, whether by. way of 
baniſhment, or otherwiſe, during theu Pkcaſure , for which ctfet the Sup- 
plicant ſhall be obliged by Bond , it the Lo:ds ſhall require the ſame : 
and in the mean time , to be favourably pleaſed to diſcharge the Execution 
of the ſaid Sentence. Which S.pplicatioa being conſidered by the ſds 
Lords; they by their deliverance thereupon , of the 16. of this Inſtat, 
granted Warrant to the Magiltrates of Edniwrgh, to continue, the execution 
ot their Sentence , pronounced againlt rhe faid Hugh Riddel, uncal VVeaneſ- 
day the 21- of this Moneth s betwixt and which tinie, it he ſhould tind tuf- 
ficient Caution, to conrigge in Priſon upon his own Ciarges , wunal an oc- 
caſion ſhall offer for his Tran(portation, to his Majeſtics Plantations in Ameri- 
ca, and that he ſhall then remove to. the ſaids Plantanions , and not return wo 
this Kingdom , under the pain of five thouſand merks, Scots Money, to be 
diſpoled of as the faids Lords ſhall think fit, in caſe hecontravecn: In that 
caſe,: the Lords declare , they will diipenſe with the execution of their for- 
mer Sentence: and if Caution were nat found, to the etftect torelaid, be- 
twixt and the ſaid day , they ordained the former} Sentence to be then put 
in execution. Likeas, this day the Lords having confi-lered a Bond of 
Cautionry produced, ſubſcribed by the faid John Riddel, dated the 1g. 
day of this.Ji.ſtant 3 and finding the ſame to be conform ' to their toreſaid 
deliverance : therefore they have diſpenſed, and hereby difpenle with the 
execution of their former Sentence, pronounced againſt the laid Hugh Rid- 
del, upon the 15. Inſtant 3 and grants Warrant to the Magiſtrates of Edir- 
burgh, to deliver the Perſon of the ſaid Hugh, 1o the laid John Ridded, 
when he ſhall defire him, in order to his Tranſportation. 


ACT anent paſſing of Bills for liberty out of Priſon, 
July 21. I675. 


HE Lords conſidering, that oftentimes, where Parties have done 
ultimate diligence agairſt their Debitors, by apprehending 
them with Caption, and Incarcerating them : Bills of Suſpenſion 

and Charges to ſet at liberty are preſented, and put in favours of 
theſe Perſons, without the knowledge of the Creditors , at whoſe Inſtance 
they are Incarcerat, and to their great prejudice , thereby fruftrating the 
diligence done by them : For remeid whereof, the Lords ordain , That 
in time coming , when any Perſon intends to give in a Bill of Suſpenſion, 
and Charge to ſet at liberty , that he ſhall make previous Intimation of the 
ſame, to his Creditor, at whoſe Inſtance he is yncarcerat, or arreſted mn 
Priſor., Perſonally, or at their dwelling place by a Nottar, before Witnef- 
ſes, mentioning the time when the Bill ſhall be preſented ,- in caſe the Cre- 
ditors be within the Kingdom for the time - and that the Inſtrument of In- 
timation to the Creditors, under the Nottars hand, be produced, with the 
Bill of Suſpenſion, and Charge to ſer ay liberty, when the fame 1s _— 
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ed to the Ordinary upon the Bills : otherwayes that the Bill be not paſt. 
And' the Lords ordain the Intimation to be ſpecial in the time when the 
Bill ſh1ll be preſented , being within the latitude of a Week, that the Cre- 
ditors may beat a certainty, when to attend the ſame. 


ACT concerning the granting of ProteGions. 
Felruary 1. 1676, 


NF H E Lords confidering , that divers Perſons who are under the 
| hazard of Caption for Debt , preten.ting that they are cited to bear 
Witneſſe in Procefſes, depending before the Lords, do upon pro- 
=-. - duction of a Charge given to them for that «ffc&, under Meſſen- 
gers hands , procure Warrants from the Lords, to Diſcharge the execution 
of Letters of Caption , and Acts of Warding, againſt them for ſome time, 
albeit they be not made uſe of as Witnefſcs; but only the ſaid Charge im- 
petrat by them from a M«fſenger , that they may obtain the forefaid War- 
rant. For remeid of which abuſe , the Lords declare , that in time com- 
| Ing, they will grant no Warrant for ſtopping of execution , of Letters of 
Caption, or As of Warding upon that ground Kat the Craver thereof 1s 
cited as a Wirneſs in a Proceſs, unleſs, with the Petition, there he 
given-in a Declaration under the hand of the Party Purſuer, or Defender, 
who adduces the Witneſſes, bearing, that the Perſon who deſtres the ſaid Wer- 
rand is really cited at his initance as a VVitneſs, and that he is a neceſſary VVit- 
neſs: And the Lords declare , they will fine the Party who gave the faid 
Declaration, if at the concluſton of the Cauſe , it appear that there was 
Collufion in giving the fame 3 it being only done, that theſaid Perſon might 
obtain a Perſonal ProteQion. 


His «M ajefties Letter concerning the Clerks. 
June 20. 1676, 

CHARLES R. 

IGHT Truſty and well beloved Couſins and Counſellers, Right Truſiy 
and well beloved Counſellers, and Truſty and well beloved , We Greet 
you well : We have oftin evidenced Our Aﬀedtion to, and Care of you, 
the Senators of Our Colledge of Juſtice; and as VVe have Truſted you 
with the Diſtri.ution of Tuſtice,and the preſervation of the Rights and Properties of 
Our Subjeds in that Kingdom , according to Law 5 and are very confident of 
your equal' aud expedite procedor in Fuftice , to all Our Swbjes, which is the 
woit acceptable Service you can perform to Us : SoVVe will ſuffer none of Our 
Subjets to reproach your Procedor 5 much leſſe theſe who ſerve before you, awil by 
Jour Favour and VVarrand , have the priviledge to procure and plead for others, 
who ( if they ſhould be permitted to defame your Sentences ) might prove the un- 
happy Initruments to leſſen the Honour and Confidence which hath been alwayes at- 
tributed. to that Senate by Natives and Strangers, and might diffuſe the Leaven 
of Male-contents amongſt Our People , as if thetr Rights and Intereſts were not 
ſeeurely lodged; and thereby make them more capable of evil Impreſſions, and de- 
ſerous of change. And We do Require you by all means to ſuppreſſe and prevent 
all a which you have prudently adverted to , aud obviat Ly zour 
A@ of Sederunt, of the 5th. of. Janwary laſt , wherewith We are very well ſatiſ- 
fied. and We do leave the Aduocats, and others of the. Colledge of Juſtice, to 
be Ordered by you in ll things relating to their Imployments. And We do fur- 
ther Require you to prevent and puniſh all Conbinations, and w1warrantable Cor- 


reſpondences amongſt Advocates , whereby they may forbear or refuſe ta C oj, 
a 
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Plead, or concur with theſe who did ſo faithfully adhere to Oar Service ,, arid 
did continue in, or early return 10 their Station: and as further Euidences + 
Our Kojal Favour, We do Ordain , That the three Clerks of Seſſion, who 
expede your Decreets , ſhall be nominate , the Senators of Our C odedge of Ju- 
tice, m all time coming ; and that they be ſubje# ro their Senſare , and that 
the Clerk, of Regifter give them. Deputations from time to time : and in caſe 
of Vaiking of the Clerk of Regiſters Offa, Mie do Authorize the (aids Clerks 
of Sejſuon, to AF by yuur Warrand, as they ſhall be Ordered by you, without pre- 
Judace to the Clerk of Regiſter, of all other B-nefie, and Emolument belonging 's, or 
depending upon that Office, And it is Our further | Pleaſure, that in all time 
coming, there be only three ordinarie Clerks of Sejion, beſides the Clerk of the Bills, 
according to the ancient Conftutution , and that of the numier that now ſerve 
yon, make choice of three that ſhall ſtill ſerve; and that you modifie ſuch Satiſe- 
fat#ton, to be payed by thoſe that remain, to thoſe that are to go ont, as jou ſhall 
find juſt and reaſonable; and ſo We bid you Farewel. 
Given at Our Court at Whiteha/l,, the twenty fourth day of May , One 
thouſand fix huadred ſeventy and fix. And of Our Reign, the tweary 
eight year. 


Subſcribed thus, by His Majeities Command, 


LAUDERDAIL. 


ACT concerning the Regiſters. 
Jub 4. 1676. 


THE Lords having conſidered His Majeſties Letter, dire& to them, 

| bearing, that whereas by His Majeſlies advancing Sir Archibald 

| Primeroſe of Caringioun, late Clerk Kegiſter , to the Offic? of Juſtice- 
General, the Office of Clerk Regiſter is now Vacant ;, and feing His 
Majeſty hath, thought 1t neceflar for the advantage of His Service, and for 
the good of His Subje&s , that the hail publick Records of this Kingdom, 
which are, and were in the Pufſ:flion! and Cuſtody of the late Clerk Re- 
gilter, or his Deputs and Servants, be put and. keeped in good Order : 
Theretore His Majeſty, impowers and authorizes the faids Lords, to 
take ſpecial care , and ſee that the ſame be eff.Rually done; and to that 
effet, that they appoint ſome of their number , to take inſp« Ron there- 
of : and by themſelves, and fuch as they ſhall imploy under them, to pur, 
and continue them in good Order. And His Majcſty authorizes the faids 
Lords , and thoſe of their number, appointed by them , to receive the hail 
publick Regiſters and Records from the late Clerk Regiſter, upon ſuch ac- 
count and Inventar, as they ſhould find juſt, ſafe and ſecure : and which 
being effeEually gone about , and done, that they render to His Majeſty, 
or to His Secretary , for His Majeſties peruſal, a full and exa& account of 
their diligence therein, to the end, His Majeſty may thereafter, - declare His 
further Pleafyre ; and for effeRuating hereof , that the Lords in His Ma- 
xſtie's Name , and by His Authority , Require the late Clerk Regiſter 
and his Deputs and Servants, to exhibite and produce the ſaids hail Records 
to them, or thoſe appointed by them, immediatly after receipt of His Ma: 
jeſties Letter. The faids Lords in purſuance of His Maj«ſtie's Command, 
do nominat and appoint the Lords Thefaurer Depute,, Collingtoyn,. Reids , 
foord and Newtous, or any two of them, to meet at ſuch' times as they 
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ſhall think convenient, and to take inſpefipn of the hail publick Records 
of the Kingdom, which are, or were in the Poſſeſſion and Cuſtody of the 
Lord Caringtown, late Clerk Regifter , or his Deputy and Servants, and by 
themſelves, or fuch as they ſhall imploy under them, to put, and conti- 
nue the fame in good Order; and authorjze the Lerds above.named, to 
receive the faids hail publick Records from the Lord Caringtour, upon ſuf. 
ficient Account and Inventar - and to that effe& , the Lords in His Maje- 
ſties Name , and by His Authority, do Require the Lord Caringtour 
and his Deputs and Servants, to exhibite ang produce the faids hail publick 
Records , to the Lords above-named, or any two of them, whem they 
hall defire the fame; and allows the faid Lord Caringtown, or any Perlan 
whom he ſhall authorize to be preſent at the Inventaring of the aids Regi- 
ſters, to the end, obedience may be giyen 'to His Majeſtic's Letter in all 
points. 


ACT for Inventaring the Regiſters Books. 
July 13. 1676. 


HE which day , the Lord Thefaurer Depute, Collingtowr , Reid. 

foord and Newtoun , made report to the Lords, that conform to the 

arrand given to them, they had met with the Lord Caringtour, 

late Clerk Regiſter, and had delivered to him the Ordinance, paſt 

. by the Lords upon His Majeſtie's Letters , concerning the Regiſters , and 
had taken a view of the hail Records in his Cuſtody, in the Parliament- 

Houſe, and in the Caſtle of Edinburgh; and that the Lord Caringtonn declared, 


he would deliver the fame, either upon Inventar , or in bulk without In- 
ventary upon oath, that he has Abſtrafted none ofthem, as the Lords ſhould 
think fit to 'order, he being exonered of the faids Regiſters : but | 
they found the Warrans to be ſo many , and not in order that it wogld 
take a long time to Inventar themz which report being confidered by the 
Loxds , they in purſuance of His Majelties Commands , do ordain the 
whole Regiſter Books, which. are in the faid Lord Caringtoun's Cuſtody, 
to be preſently Inventared by John Anderſon Writer in Edinburgh, and any 
others who ſhall be appointed by the Lords above-named, who ſhall give 
their. oathg , that they ſhall faithfully diſcharge this Truſt , according to 
ſuch Directions as they ſhall receive from o_ — by the Lords : 
and ordain the Inventary to bear, What each contains in general, at 


what time it, begins, and when the ſame ends , and if there be any blanks in 


the Bobks, that the ſame be marked in the {nventary > And ordains the ſaid 
Lord Caringtour., to give the faid: Jahr Anderſon, or any others to be ap= 
pointed by the ſfaids Lords, acceſs to the faids Regiſters, to the effeR fore- 
ſaid, and allows him, or any he ſhall appoint , to be preſent at the faid 
Inventaring - and after the {gid Inventar ſhall be made , the Loxds do 
1m - Ag BY of their number above-named , or any two of them , to 
to-take the oath of the. Loxd Cartngioun., if he hath any more Regiſter 
Books, Records, or. Warrants., then are in the Rooms in the Parliament - 
Hop, and:Caſile of Edinkurgh., whexeof be is to deliver the Keys, and:it 
he abſtracted, or embazeled any. of them, or if they be all intire, as hg re- 
ceived them, or as they came at any time thereafter to his, hands. And 
likewif, qrdain any ofihis Servants, intruſted with the Aeeping of the ſaids 
Regiſters, tobe. examined upon oath thereanent : and thereafter. oxdain 
the Lord, Cariugrorn, to deliver, the Keys of the Rooms, or Prefles where 


the ſaids Regiſters ang, Warrands are , to theſe. of their number, appointed 
to 
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to receive the famine ; Which Inventary being made, and the Lord Ce- 
ringtoun giving his oath , and delivering the Keys, as ſaid is: the Lords or- 
dajns the fajd Lord Caringtoun to be Exonered, and Diſcharged of the faids 


Records, and of his Truſt in keeping of the ſame; and in. an At of 
Exoneration to be extended thereupon, in his Favours. 


The Lords do ordain the Inventar of the Regiſter Books , to be ſet 
down in order in time coming , and according to the ſeveral matters con- 
tained therein. Firſt, of the Records, of Parliament. Secondly of the Re- 
cords of Council; Thirdly, the Regiſters of Seſſion : and amongſt them 
of Regiſtrate Writs a-part , of Decreets and Ads a-part, and of Books of 
Sederunt. Next tothele, the Regiſters of Exchequer, Then' the Regiſters 
of the Chancellory. And thereafter, the Regiſters of Seafins, both the 
neral Regiſters at Fdznburgh, and the ſpecial Regiſters of the Shires, Andin 
all, to keep the order of time. Ws 


As for the Warrands of the Regiſters of Seſſion , fince the year 1660. 
they are yet in the hands of the Clerks of Sefſion. And the former War- 
rands being in great Maſſes, without any Order; the Lords do appoint, that 
the faid Maſſes be ſorted , putting the Regiſtrat Writs together, and 
the Procelles together 3 and that the number of them both be = and ſect 


* 


down, that thereafter they may be alſo digeſted , according to the Order 
of time. | 


It is appointed, that ſo ſoon as the Inventary ſhall be perteRed, It hal 
be inſert in the Books of Sederunt. 


ACT arent the manner of Booking Decreets of Regiftration. 
November 21. 1676. 


H E Lords conſidering that where Regiſtrations are perſued by 

by way of Action, it 1s, and hath been the cuſtom of the Clerks, 

| to keep tn their hands, the principal Writes , decerned to be Re- 
giſtrate in the ſame manner as they do , where Writs are Regiſtrat 

upon the Parties conſent, Therefore the Lords ordain. , that theſe Decreets 
of Regiſtration be Booked rogether , with Bonds, ContraQs , and other 
Writes, which are Regiſtrat upon the Parties conſent, according to the date 


thereot 3 and that the Procels be keeped with the Warrants of the Reg 
ſtrat Writes, 


AC T anent the Regiiters of Seaſins and Hornings in the 
(everal Shives, 


'* Jamary 4, 1677. 


HE Lords confidering , that by the. A& of Parhament, in A=»o 

| 1672. Concerning the Regulation of Judicatories; the Keepers of 

the Regiſters of Hornings, and Inhibitions, and Seafins, and Rever- 

tons An the ſeveral Shires, are ordained to make exa&t Minut-books, 
relating to theſe Regiſters ; in manner preſcribed in thae A& - and the She- 
riff, Bailzie of the Regalicy, or Royalty, or their Deputs , with 4 
fices of Peace , 1f they be prefent, are appointed at the times mn 
the faid AR, to take inſpection of the faids Regiſters, and! the Mimut-books 
relating thereto. and after Cllatiening theveol, to Subſcribe the Mimur- 
2 book, 
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book , under; the Penalty of an hundred Pounds Scots, for ilk Failzie, 
in not meeting, and comparing the ſaids Regiſters. And the faids Lords to 
whom the care of ſeeing the Premiſles done , is committed by the ſaid AR, 
having by Miſhve Letters, of the 31. of Faly laſt, dirett to the ſrveral She- * 
riffs of this Kingdom, required them by themſelves, or their Deputs, to go 
about the performance of what is enjoyned to them by the forelatd Act, and 
to return a fatisfatory account of their diligence, the firſt day of November 
thereafter, . now by-paſt certifying them if they failed , they would be 
charged with Letters of Horning , tor the Penalties contained in the ſaid 
A& : and ſceing . the Sheriffs of the Shires after-mentioned, and their De- 
Puts, wiz. of Argile Renfrew, Wigtoun, Bute, Peebles, Selkirk, Perth, Kin- 
cardin, Aberdene, | Nairn, Sutherland, Caithneſs, Berwick, Forfar and Inver. 
neſs, The Stewart of Kirkendburgh, and the Stewart of *)rkney , have not re» 
turned reportto the ſaids Lords, of their diligence in the Premilles : there- 
fore the Lords do ordain Letrers of Horning to be direct again(t the faids 
Sheriffs and Stewarts , and their Deputs, Charging them to meet, and 
to. compare the Regiſters of Hornings, Inhibitions, Seafins and Reverfions, 
1n their reſpeRive Shires, with the Minut-books relating thereto ; and after 
Collationing, of the ſame, to Subſcribe the Minut-books, conform to the ſaid 
A& of Parliament , and to make report of their diligence therein to the 
ſaids Lords, berwixt and the twenty day of February next : and likewiſe 
Charging, them to make payment to Sir William Sharp , His Majeſtics Caſh- 
keeper, of the Penalties already incurred by them, iz. an hundred Pounds 
Scots, for ilk by-gone Failzie, in not meeting and comparing the faids Re- 
giſters , at the times expreſt in the ſaid AR of Parliament, and that with- 
in the ſpace of fifteen dayes after the Charge, as to ſuch of the ſaids Sheriffs 
and their Deputs, who reſide upon this fide of the River of Spey : and upon 
twenty one dayes, as to thoſe who reſide benorth Spey. 


ACT concerning Arre#ments. 
February 1. 1677. 


H E Lords conſidering the great prejudice to Creditors, and delay 

of Juſtice , occaſioned by Arreſtments, proceeding upon Decreets, 

which are not ordinarly louſed , whereupon Debitors do procure 

delay of the Decreets at the inſtance of their Creditors againſt them, 
before the ſame be extracted, whereby lawful Creditors are hindered in re- 
covering their jnſt Debts , until a ſeveral Proceſs of double Poinding , cal- 
ling the Creditors and*Arreſters to diſpute their Rights , be raiſed and de» 
termined 3 which, if they ſhould come in asdiſtin& Procelles, by the courſe 
of the Roll , would take a long time , duririg which , the principal Cauſe 
behoved to (iſt. For remejd whereof , the Rds Lords do declare , that 
they will receive all double Poindings, for purging of Arrcſtments , as in- 
ciden Proceſſes with the principal Cauſe , without any new Inrolment z 
and .do further declare; that if the Arreſter proceed not in Diligence, by 
_ an Action for making forthcoming , whereby his Debitor may be Certiorat 
| of the Arreſtment, and may raiſe double Poinding in the name of his.Cre- 
ditor, in whoſe hands the Arreſtment is made, that they will grant no des 
lay, upon. pretence of ſuch Arreſtments , albeit upon Decreets - But that 
the, ſame ſhall be purged 'by Caution , to be found by the Creditor to 
warrand the Debitor, at the hands of the Arreſter, and that upon pretence 
.of the Caution, found , they will not grant: Suſpenſion, except upon Con- 


fignation, after Diſtreſs by Decreet. Likeas , the ſaids Lords do ntl 
tat 
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that they will grant no Suſpenſion upon Arreſtments, laid on afterextra&ting 
of Decreets ; whether upon Decreets or Dependences , but by way of 
double Poinding ; that thereupon both the Creditor and Arrcſter may 
be called. 


ACT concerning Cadvuocats. 
June. 7. 1677. 


H E Lords having called in the whole Advocats, did intimate to 

them , that whereas His Majeſty had by a Letter , of the 24. of 

May, 1676. required the faids Lords to prevent and puniſh all 

Combinations and unwarrantable Correſpondences-amongſt Advo- 
cats , whereby they may forbear , or refuſe ro Conſult or Concur with 
thele who did faithfully adhere to his Majcſtie's Service, and did continue 
mn, or early return to their Station, Which Letter, immediatly after re- 
ceipt thereof , was publickly read before the whole Advocats, notwithſtan- 
ding whereof, ſome Advocats do refuſe, or foibear to mect with others of 
the ſame Station , and jointly Conſult their Clients Cauſes : which being 
contrair to the Cuſtom, always formerly obſerved, and very inconvenient 
and prejudicial to the Leid;zes , who are thereby put to Conſult their Ad- 
vocats (everally, and have not the bencfit of their joint Advice, as to the 
matter and manner of carrying on their Cauſes, whereof the Lords have 
ſcen inſtances in their own preſence, by ſome Advocats, their dittering and 
diſclaiming the alleadgences proponed by others for the ſame Party : For 
remeid whereof , the Lords declare , that if any Advocat in time cumiog, 
upon the account of Perſonal prejudice, or any other pretence, ſhall retuſe 
or forbear to Conſult or Concur in the capacity of an Advocat, with, any 
others , whom the Lords do , or ſhall authorize to be Advocats , that they 
ſhall be removed from their [mployments. 


ACT concerning the ſifting of Execution upon Bills of Suſpenſion. 
July 23» I 677. 


H E which day, the Lords conſidering that ſometimes after Bills of 
Suſpenſion are paſt, the ſame are not exped at the Signet, through 

the Parties fault , im not finding Caution, or other neglt@; and 

that Bills ot Suſpenfion are frequently by Deliverance of the Or- 

pinary , appointed to be fren by the Charger , or his Procurators, and in 
the mean time , Execution ſtopped at the Chargers Inſtance, indetinitly, 
nct limiting the ſame to a certain day. And ſecing ſome Queſtion may 
ariſe, if in theſe Caſes Execution ſhould be ſiſted, and during what time # 
For clearing whereof, the Lords declare , that where a Biil of Suſpenſion 
is paſt and intimat, or ſhown to the Charger, or to the Metlenger , the 
time of the Execution, but not expede at the Signet - That Execution is 
only to fiſt for the ſpace of fourteen dayes after the Date of the Delive- 
rance paſting the Bill , unleſs the Ordinary upon further conſideration, by 
a Signature upon the Bill, Subſcribed by him , diſcharge vhe expeding of 
the Bill , untill a further day , or allow the Suſpender a longer time for 
expeding thereof providing the ſame exceed not a Month from the Date 
of the Deliverance of the Bill, paſſing the ſame. After elaxſtng whereof 
of, the Lords declare , that the Charger may proceed to further Executi- 
on, notwithſtanding of the foreſaid paſt Bill. And if the Ordinary exprels 
no day, but top Execution indefinitly - The Lords declare that the = 
I ] 
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ſhall continue only for the ſpace of fourteen dayes from the Date of the 
Deliverance as aforeſaid : but prejudice alwayes of Deliverances given by 
the Lords in preſertia , upon Petitions, ordaining the Reaſons of Sufpen- 
fion to be Diſcuſt ſummarly upon the Bill - and in the mean time, diſ- 
charging execution. In which cafe Execution 1s to fiſt, untill the Cauſe 
be Diſcuſt, or the Stop be taken off by the Lords. And the aids 
Lords prohibite the Clerk of the, Bills to write any Date upon the De- 
liverance of a Bill of Suſpenſion , but in preſence of the Ordinary, 
and that it be the true Date , wherein the ſame 1s Subſcribed. 


ACT concerning the Suſpenſions of Proteitations. 
July 10, 1677. 


HE Lords conſidering that the A of Parliament doth appoint, 

that where a Proteſtation is Suſpended , the Dcliverance of the 

| Bill ſhould mention, that it is the ſecond Suſpenfion , and fo forth 

of all the Suſpenſions obtained thereafter, that the ſame is the third 

or fourth Suſpenſion: Yet notwithſtanding by the Fault , or ſnadvertency 

of the Clerk of the Bills, the ſame is not obſerved: Therefore the Lords 

declare, that where there is a Suſpenſion paſt of a Proteſtation , if the 

Deliverance of the Bill do not bear , that the ſame is the ſecond Sujpenſi- 

on, and fo forth of any ſubſequent Suſpenſions, that they will recal the Suſ- 

penſion, albeit the ſame be exped at the Signet, as being contrair to the AR 
of Parliament. 


AC T againſt Sollicitations, 
November 6, 1677. 


T* E Lords taking to their ſerious conſideration) that by ſeveral Ads 


of Sederunt, The Lords have formerly prohibited all Sollicitations, 

in Cauſes depending before them, whereby Parties did endeavour 

and expe favour, by the Credit, and Moyon of themſelves, or 

their friends interpoſing with the Lords, and Perſonal reſpects, not relating 
to the Cauſe, to the great diſcouragement of others, who had"not the like 
friendſhip , or moyon, and to the great trouble of all, conceiving it. their 
intereſt , and that it might be looked on as a (light, or negleR , F; they did 
not upon all occaſions by themſelves , or their friends Sollicit the whole 
Lords, at their Houſes lying ſcattered through the ſeveral places of the Ci- 
ty, imagining thereby, to have much promoted their intereſt, and payed 
reſpe& to the Lords, who have no regard to, but are troubled with ſuch 
Sollicitations ; it being their duty , and deſign to —_ toall imparti- 
ally, without reſpe& of Perſons : Notwithſtanding of which A&s, and en- 
deavours of the Lords againſt Sollicitations, the ſame have beenrevived up- 
on pretence of giving Information in the Cauſe : but now ſeing written In- 
formations are become ordinary ; and that all that ought to be repreſented 
to the Lords in any Cafe, may eafily without trouble be done, by writ- 
ten Informatiofis ſent to the Lords by a ſervant, which they will heartily 
accept, and will not fail to peruſe z and finding itunfeaſible to hinder Solli- 
citations {ſo long: as they admit of Verbal Information. Therefore the 
Lerds do declare, that they will admit of no Solicitation, or Verbal Infor- 
mation , in any Cauſe depending , or that ſhall depend before them, du- 
ring the Dependence thereof either by the Parties themſelves ,. or by any 
other Perſoh, And to the end, the fame may be effcQual againft all impor- 
| tunity 
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: tunity. The ſaids Lords do Ena& and Declare , That it ſhall be.a relevant 


Reaſon of Declinator again(t any of the ſaids Lords Ordinary, or Extraor- 
dinary, that they have received or heard any Sollicitation , or Verbal In- 
formation i1 the Cauſe, during the Dependence thereof. But upon the 
fiſt obſerving, that the matter offered to be ſpoken to them, did bear, or 
import any Sollicitation , or Verbal Information, in a Cauſe depending, if 
they did not uſe all the means they could to ſtop, or withdraw to hear any 
further thereof, Or in caſe any Sollicitation , or Information, in a Cauſe 
depending , be offered by a Miſhive-leter, if they do not preſent the fame 
to the Lords. Likeas, the ſaids Lords do ſtrictly Prohibite all Advocats, 
Clerks, Writers and others, depending upon the Colledge of Juſtice, or 
their Servants, to offer to any of the Lords , any Sollicitation or Informa- 
tion , by Word or Letter, but only by Written Informations Bills or Tic- 
kets, for calling , under the pain of Deprivation, and being ſecluded from 
the Houſe, excepting the Clerk of the Proceſs , for clearing any Interlocu- 
tor, or Minute in the Cauſe. Likeas , the fatds Lords do declare, That 
if any Party, or others of the Leidges , offer any Sollicitation or Informati- 
on , by Word or Miſſve, that they will Ammerciat them as follows , viz, 
Every Nobleman in three hundred merks Scots Money : Every Baron, or 
Knight, in two hundred merks: Every other Heretor , Gentleman , or 
Chief Burgeſle, in one hundred Pounds: And every other Perion jn one 
hundred merks, toties quoties, to be applyed tor the uſe of the Poor. Ir'is 
alwayes hereby declared , That the Verbal Information of any Party , or ' 
other Perſon for himg when required or allowed Judicially , or before Au- 
ditors , in Diets appointed for both Parties to be heard ; or before the Or- 
dinaries upon the Bills, in relation to the paſſing of Bills of Suſpenſion 
or Advocation; or before any of the Lords, to whom , either by conſent 
of Parties, or by appointment, cr Recommendation of the Lords, an Ac- 
commodation inany Proceſs is referred, is no wayes hereby Prohibited, And 
to the effect, the Leidges may be ſecured againſt any prejudice which they 
may apprehend, by debarring them from Sollicitation , or Verbal Informa- 
tion , the Lords do declare , that there ſhall be free acceſs for all Perſons 
to Inform them by Written Informations, only to be delivered by Servants, 
and thar in all Caſes, from time to time z and for the more ſure delivery of 
Informations, they ordain, that every one of the Lords ſhall have a Servant 
attending in his Houſe , from,five a Clock, to eight a Clock at night, who 
ſhall be holden to receive any Informations, doubles of Bills, or Tickets for 
Calling, that ſhall be given in without payment of any Money, under ſuch 
Pain or puniſhment as the Lords ſhall think fit : And which Informations, 
Bills, or Tickets, ſhall be delivered by the Servants of Advocats, or of the 
Parties , and by none others. -And Ordain this Ad to be affixed on the 
Wall of the Outter-Howſe, And to be Printed, that none may pretend igno. 
rance thereof. | 


ACT concerning Bills relating to concluded Cauſes; 
November 9. 1677. 


HE Lords conſidering , that ſometimes after concluded Cauſes are 
Adviſed, and Sentences pronounced therein , Parties endeavour to 
delay the ExtraQing thereof for a conſiderable time , and then do 
offer Petitions for alteration of the Decreet, whereby the Proceſs 
not being recent in the Memory of the Lords, they are put of new to pe- 
ruſe the Proceſs and Probation. For remeidjwhercot, the Lords _— 
I 2 that ' 
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that in timecoming, they will not receive any Petitions,in relation to theStop- 
ping or altering of any Decreet or Interlocutor pronouncing , upon Ad- 
viſing of concluded Cauſes, unleſs the Petition be given in within the 
{pace of two Sederunt dayes , after pronouncing of the Decreet or In- 


terlocutor. 


Suſpenſions of the Exciſe to be paſt only in preſentia, 
December 6. 1677- 


p HE which day, the Lords Ordained that no Suſpenſion ſhall be paſt 
of any Charges given for His Majeſties Annuity or Exciſe, except in 
preſence of the whole Lords. 


Warrant anent Precepts, for giving Seaſine upon Retogrs. 
February 15. 1678. 


__ which day, the Lords Ordained, that Bills craving Warrant to the 
4 Direcor of the Chancellory, to dire Precepts to a Sheriff in that part 
to grant Infeftement upon Retours, in reſpect of the Sheriffs refuſal , ro.In 
feft the Party y ſhall not be paſt in time coming , by the Ordinary upon the 
Bills, but the ſame ſhall be paſt by the whole Lords ix preſentia ; and the 
Lords diſcharge the Dire@or of the Chanccllory, to dire& , or give out 
any Precepts to Sheriffs: in that part, for granting Infeftment upon Retours, 
unleſs the Warrant be paſt i» preſentia, as faid 1s. 


ACT in Favours of the Lord Regiſter. 
February 22, 1678+ 


T HE which day, the Lords conſidering, that the Kings Majeſty 

hath nominated and appointed Sir Thomas Murray of Glendook , one of 
their number, to be Clerk of Regiſter, with power to him to receive all 
the Profites of the Office, fince the advancement of Sir Archibald Prigee- 
roſe to be Juſtice-General : and he being accordingly admitted to the ſaid 
Offce. Therefore the Lords do grant Warrant to the Lords, Newtown and 
Hercns, to take the Oaths of theſe Perſons , who by their Warrant, were 
intruſted with the keeping of the publick Regiſters , which were in the 
Cuſtody of the late Clerk of Regiſter, if they have abſtracted or imbazel- 
ed any of the faid Regiſter Books, or Warrants, or if they.be all intire 
and in the fame order as they are ſet down in the Inventar , inſert in the 
Books of Sederunt. And ordain the Keys of the Rooms , wherein theſe 
Regilters are, viz. that below the Parliament-Houſe, and of the Chamber 
3n the Caſtle of Edinburgh, to be delivered to the ſaid Lord Regiſter. And 
' grants Warrant and Order to Mrs Alexander Gibſon, one of the Clerks of 
Seſſion . to make Compt and Payment to the faid Lord Regiſter , of the 
Dues of the Clerk of Regiſters Office, which he has intrometted with , by 
Warrand of the Lords : and declare, that this AR, with the faid Lord Re- 
gilter his receipt, ſhall be a ſufficient Exoneration to the ſaid Mr. Alexander 
Gibſon thereof. | 


a 
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ACT Diſcharging Clerks to lend out Proceſſes to any, except Ad- 
vocats and their Servants. 


February 26. 1678: 


« þ H E Lords conſidering the abuſe committed by giving out of Pros 

ceſles , to ſome Perſons attending the Houſe , and pretending to Ne- 

otiat in , and mannage Proceſſes, who are neither Advocats, nor Servants 

to Advocats.For remeid whcreof,thefaids Lords Diſcharge the Clerks of Sel. 

ſion, and their Servants , to give up, or lend out to any Perſons, any 

Procefſes or Writes, produced therein, except only to Advocats and 

] their known Servants. And the Lords Declare., that each Advocat ſhall 

i be allowed to have one Servant ; and if any ſhall deſire to have more Ser- 

3 yants allowed to them then one, appoint them to repreſent the fame to 
the Lords, and they will take it unto their Conſideration, 


ACT prohibiting the Clerks to give wp Bills relatirg 18 Proceſſes, 
whereupon there is any Deliverance of the Lords. 


July 23. 1678. bh 
g i; H E which day, the Lords did Diſcharge the Clerks to give up to Par- 


tics, any Bills or Petitions, whereupon there are Deliverances, relate« 
ing to Interlocutors or Decreets in Proceſlcs , except where the fame are 
appointed to be ſcen ard Anſwered. And appoint the Clerks to keep the 
foreſaid principal Petitions , bearing , Deliverances of the Lords, and to gue 
ot to parties only doubles thereof. 


ACT Diſcharging Advocats, and Writers Servants , to Write 
their Muers Subſcription. 


July laſt, 1678. 


yh H E which day, the Lords Conſidering , that there is a corrupt Cu- 
ſtom , lately crept in of Adyocats, and Writers Servants » adhibiting 
their Maſters Subſcriptions , to Petitions and Bills given in to the Lords 
which 1s not to be endured. Therefore the Lords declare , that if in time 
coming ; the Servant of any Advocat fhall preſume to Adhibite and Write 
bi his Maſters Subſcription to a Petition , or to the out-giving, or return of 
: a Proceſs; or if the Servant of any Writer to the Signet , ſhall Adhibite 
b his Maſters Subſcription to a Bill of Suſpenſion, or other Bill uſed to be drawn 
by Writers, that they will proceed againſt, and puniſh theſe Perſons as falla- 

ries and forgers of Writes. 


A C T Ordaining Hornings and Inhibitions to be Booked, which 
were nol Looked the thme of ile Cſurpers. 


January 3. 1679. 


HE which day, the Loid Regiſter , Nertcun and Fercus did make 
Reportto. the Lords, that conform to the Warrand given them , of the 
fourth of Decembey laſt , they had cor.fidered the condition of the genera] 
Regiſters of Hornings and Inhubitions, and of the particular Regiſters there. 
of in the Shire of Edinburgh during the Engliſhes time, and found,that during 
the {aid time , there were no Homings Booked for the ſpace of five years, 
K ang 
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and three moneths, or thereby 3 and that no Inhibition were Booked for 
the ſpace of three years and fix monethsz and that they had called the Per- 
ſons who were intruſted_jn that time, as Clerks to, and Keepers of the 
faids Regiſters of Hornings and Inhibitions, and where they were dead, 
they called and heard their Repreſentatives; butthat one of thele who had 
the Keeping of the faids Regiſters, from the 5. of June 1652. to the 8. of 
September 1554. Called Thomas Freeman, being deceaſed, there can be none 
found to repreſent him, which being taken in conſideration by the Lords, 
they Ordain the Hornings and Inhibitions to be Booked tor the ſatds years, 
by ſuch Perſons as the Lord Regilter ſhall appoint , and allows them for 
their pains , three ſhillings four pennies for 11k Leaf of the Book, Written 
in fach manner as the Lord Regiſter (hall appoint, And the Lords Ordain 
the fame to be payed by the Perions who «cnjoyed and pol ſt the faid Ot- 
fices, and were oblieged to have Booked the ſane, or their Repre- 
ſentatives. And where they have none to Repreſent them by the Perlon 
who ſucceeded next in the faid Office , and his Repreſentatives. And 
Ordain Letters of Horning to be- dire& upon hx dayes , to the effe& 


foreſaid. 


Orders for payment ol the Dues of the Signet , where Suſpenſions 
are appointed tobe diſcuſſed upon the Bill, 


January 24. 1679. 


= b HE Lords conſidering that they do frequently grant Warrands tothe 

Ordinary upon the Bills, to Diſcuſs the Reaſons ot Suſpenſion upon 
the Bill , eſpecially where the Charger deſires the fame. And ſeeing that 
Warrand or Deliverance, hath the ett-& of a Suſpenſion paſt the Signet, the 
Party ingiver of the Bill of Suſpenſion, being thereby ſecured againſt any 
further Perſonal Execution , untill the Reaſons of Suſpenſion be Diſcuſſed. 
It is juſt and reaſonable in this Caſe , that the Dues payable for affixing the 
Signet, ſhould be ſatisfied , as if the Suſpenſion had been paſt and exped. 
Theretore the ſaids Lords do Ordain, that before the Suſpenders Proceſs be 
heard upon the Reaſons of Suſpenſion before the . Ordinary upon the 
Bills , inorder to the Diſcuſling thereof, there be payed in to the Clerk of 
the Bills , or his Servant in that Office, the Dues payable for affixing the 
Signet to the Suſpenſion , for which they are to be comptable to the Keep- 
er of the Signet , under the Lord Secretary, and to make payment: thereof 
as he ſhall call for the ſame, And appoint the Clerk of the Bills, and 
his Servants , to keep a Note of ſuch Bills of Suſpenſion , whereof 
the Reaſons are ordained to be be Diſcuſſed on the Bills , to the effe& 


torclaid. 
ACT in Favours of Intraut Adwocats. 
February 7.1679. 


7 H E Lords conſidering a Petition preſented to them by Robert Nairy, 
| Son to Mr. Alexander Nairn of Greenyards, mentioning, That the Peti- 
toner upon « Reference of the Lords , to the Dean of Faculty , and the Adug- 
cats, Examinators for taking Tryal of his Qualifications, in order to his Ad- 
miſhon to the Office of an Advocat , having undergone, both the privat 
and publick Tryal and Examination , and applyed to the Dean 
of Faculty , to aſſign him the SubjcR of his publick Lefſon before the 
Lords 3 the fame is refuſed, until the Petitioner make payment tothe Ad- 
vocats 
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 vocats Box z of 500. merks Scots, conform to a late AQ of the Faculty, made 
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to that purpoſe. And the Lords conlidering, that the Otfice and Imploy- 
ment of Advocats , being a liberal profeition, albeit they will not allow 
any ſums of money to be impoſed upon young men, at their Entry to the 
Office, and Station of A lvocats, yet they recommend to them , to Con- 
tribute Voluntarly , for a Library to be ereCted for the ule of the Culledge 


of Juſtice, 


A C T anent Executors Creditors, 
November 14. 1679. 


H E Lordsconfidering, that it is imcumbent to all Executors, by vertue 

of their Office, to execute the Teſtament ot the Deftur @, by recover- 
ing his Goods, and payment of the Debts owing to him, for the behove and 
intereſt of the Re'lict Children, or neareſt of Kin, Creditors and Legatarsof 
the DefunRt. Therefore the ſaids Lords do Declare, that FE xecutors decern- 
ed, and Confirmed as Creditors to the Defunct, are holen as lyable to do 
Diligence, for recovery of the Defuns Goods and the Debts due to him 
Corfrmed in the Teſtament , or eiked, ficklike as other Executors Dative 
are holden to doby the Law, and practick of this Kingdom. And to the 
effe& , that Creditors be not Bows intangled 11 the Execution of De- 
funds Debts, beyond th.ir own fatisfation 5 The Lords Declare , that Ex- 
ecutors Creditors thall not be oblicged to make a total Confirmation 3 but 
only of ſo much as they ſhall think fit , that there may be place for an 
Executor , ad ommiſſa, tor the reſt, who ſhall be lyableto all Parties hav 
ing Intercſt in the fame way as principal Executors. It 1s allo Declared, 
that Exccutors Creditors , ſhall have licenſe to purſue , if they will make 
Faith , that they are doubttul of the Validity, Exiſtence , or Probation of 
the Debts of the Defur@ , for which they deſire licenſe 3 the fame being 
returned to the Commiſſars within ſuch competent tine, as they ſhill ap. 
pow , and upon Caution to Confirm as hath been granted in the Caſe of 

icenles formerly, . 


ACT anent the Regiſtrat*-u of Hornings. 
November 19. 1679. 


Oraſmuch ; as all Letters of Horning are to be Regiſtrate , either in 
F the Regiſters of the Shire , where the Denounced Perſon dweils, or 
in the general Regiſter of Hornings, keeped at Edinburgh : and the She- 
riffs, Clerks, and Keepers of thele Regiſters in the Shires , are by ſpecial 
AG of Farliament , appointed to bring in thoſe Regiſters, to be marked by 
the Clerk of Regiſter : and when they mark the Regiſtration of any Horn- 
ing upon the Letters , they ſhould alſo inſert therein the .number of the 
leaves of the Regiſter wherein the ſame is Regiſtrate, Which Order is re- 
newed by AR of Regulation, in Arno 1672. And the due 'obſcrvance 
hereof being of great Importance , for the Benefite and Security of the 
Leidges. Therefore the Lords do accordingly Ordain , all Sheriff Clerks, 
to bring in their Regiſters of Horning , to be marked by the Clerk of Kee 
giſter;z and that in every Horning to be Regiſtrate by them, they inſert at 
the marking thereof, the particular leaf of the Regiſter , wherein they are 
Regiſtrate + and that the Sheriff, Clerk take in no Hornings-to be Regi- 
ſtrate in their Books, but againſt Perſons dwelling within their Shife. ' And 
the Lords recommend to the Lord Regiſter , to take ſpecial care of the ex- 
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a& obſervance hereof: And alſo Ordain the' Clerk of the Bills, not to re- 
ceive any Bill of Caption or others , upon any Horning not Regiſtrate 
and marked in manner foreſaid - And Ordain Letters of Horning, 'to be 
dire& ' hereupon , upon a Charge of fifteen dayes. 


ACT againſt Solicitation, 
December 24. 1679. 


H E which day, the Lords confidering , that 'notwithſtanding 'of 
[ the A&t made againſt Sollicitation and verbal Information, dated the 
ſixth day of November 1677. years. Yet ſome Perſons are fo bold , asto 
venture to Sollicite the Lords in their Agions. Ard it being the Reſo- 
lution of rhe ſaids Lords, thatſo laudable and neceſſary an 4 be made effe- 
Qua}. Therefore they declare, that in any Proceſs now depending or 
which ſhall hereafter be intented before them, when the ſame comes to be 
adviſed, they will purge themſelves concerning their receiving any Solli- 
citation, or Verbal Infcrmation in the Cauſe, if it hall either. be defired 
by the Partis, or moved by an'y of their own number. And that they willde- 
late the Perſons, who do Sollicite, or Verbally inform them, that they may 
be puniſhed therefore conform to the ſaid AR. 


ACT anent the taking of Renunciations from Perſons Inbibited. 
February 19. 1680. 


T HE Lords conſidering, That it hath been the ordinary Cuſtowof 
Debitors, to make payment of ſums die upon Wodſet, or Anual- 
rent by Infeftment, and to accept Renunciations, or grants of Re- 

demption fromthe Wodfetter, or Annualrenter ; albeit the Credtor 
had becn Inhibit before payment : which being made boa fide the Debitors 
conceived themfelvcs ſecure, and that they needed not ſearch Regiſters, to 
find Inhibitions againſt the Wodſetters, or Annualrenters, Which hath rend- 
ed much to the detriment of "Creditors, ſeing ſuch Sums ſecured by Infeft. 
ment were not arrcſtable. For remeid whereof , the ſaids Lords declare 
that if the uſer of an Inhibition whpn fearch of the Regiſters, or otherway 
ſhall find Infeftments of Annualr or upon Wedſets, in favours of their 
Debitor, being Inhibit, and ſhall make intimation , w Inſtrument of an- 
Nottar, to the Perſons who have Right to the Reverſion of the faids Wod- 
ſets , or Annualrents, that the Wodfetter or Annualrenter ſtands Inhibit, 
at their inſtance 3 and ſhall produce in preſence of the Partite, and N ottar 
the Inhibition duely Regiſtrat. Then, and in that Caſe, the Lords will 
not ſuſtain Renunciations, or grants of Redemption, although upon true 
payment , not being made boxa fide in reſped of the Intimation, unleſs the 
Redemption preceed by way of action 3 the Inhibiter being always Cited 
thereto, or by Suſpenſion of double Poynding , upon configaation of 
the ſums, whereupon the Annualrent, or Wodſet 1s Redeemable. And or- 
dain this A# to be -Printed and afixed ou the Wall of the Utter-houſe, 
that the ſame may be known to all the Lelg 
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ACT egainit Petitions for alicration of Aﬀs Ex trafied, 
Fibruary 24. 1680, 


H E which day, the Eords conſidering, That ſome times, after As 
of Litis Bnteil ation are Extracted, Petitions are given in to them by 
one of the Partics, craving the Act to be altered, wherein there 

may be prejudice to the other- Partie concerned z not being preſent, nor 
at that time obliged to. be preſent : concciving himſelt iz tzto, after Extract- 
ing of the AQ. For remeid whereof, the Lords declares, that in time com- 
ing, they will reccive no Bills , or Supplications for alteration of 4s after 
the As are warantably Extracted, feing both Partics, oreither of them may 
have a ſight, or Scroll of the Ad before ExtraQing, if they deſire the fame. 
And likewiſe, becauſe ſometimes Bills are given in tor adducing of Wirnelles, 
which have not becncontained inthe firſt Diligence,bur are alleadged to have 
come to Knowledge ſince the fiſt Diligenee was taken out z or after tak- 
ing out of the ſecond Diligence, whereby Witneſfſcs come to be Examin. 
ed, when the other Partie 1s not preſent, nor oMficiged to attend, that they 
may either object againlt the hability of the Wirnelles , or propone Inzgrro- 
gators to them. Therctore the Lords do declare, that in caſe upon any ſpecial* 
lity , they do give warrant to Examine any Witneſles, not contained in 
the firſt and ſecond Dig: that they will only admit the faids Wit-. 
nefles to be examined at the firſt and ſecond Terms of Probation, when 
both Parties are obliedged to attend. 


——— . 


His Myefties Letter inftaveurs of the Lord Regiſter 
anegt the nomination of the Clerks of Sefſion. 


June '$. 1690. 
- CHARLES R. 


| Ight Truſty, and well beloved Conncellonrs, and Truity, end wel beloved, 
We Grees you well: Whereas, by Our Letter to you, of the 24. of May» 
1676. We did Ordain , That the three Clerks of the Sejſuon , who do 


a Expede your Becretts, ſhall be Nominated by the Senators of Our 
Colledge of Juſtice, in all time coming. And that the Clerk of Regiſter give 
them Deputations from time to time; without prejudice to the Clerk of Regiiter, 
of all other Benefit and Emolumens belonging to , or depending upon that Office. 
eAnd ſeing the Office of Clerk of Regiſier was then Vacant, and that the No- 
—— the Clerks of Seſſion was always Inherent in, and Depending »p- 


cn the office of Clerk of Regiſter. And that ſince We have advanced Sir Thomas 
Murray of Glendook oze of zour amber , to the ſaid Place: And being well 
jatisfied with the goed Service done Ly him to Os , in the late Comvention of 
Eitutes, and upon ſeveral other cccafions, Therefore, as a Mark of Our Royal 
favour to him, We do by theſe preſents, Recall Onr ſaid Leiter , anent the No- 
mination of the Clerks of Sefrion ; and do Impower, Authorize and Apppoint the 
ihe ſeid Sir Thomas Murray, during his enjoyment of the ſaid Office of Our 
Clerk of Regiſter , Solely to nominate, and apjoint the Clerks of Seſston, » So that 
pon Death, Demiſsion, and Vacancy of any of the Clerks of Seſvion, the ſaid 
Sir Thomas Murray is to grant Deputativps, to ſuch Perſons as be ſhall think. 
fit, and that during their Lifetime 3 _ ſhall as abſolutely amply, and freely 

of 
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#®/- and exerce the ſaid Office of Clerk of Regifter as any other Clerk of Reciſter 
fr did, or nh ke aring v4 _— be as E feFuall 10 the ſaid 
3ir Thomas Murray, as ts his ſole Nomination -of the Clerks of Seſsion, as if it 
had been contained in his Gift, of the Office of Clerk, of Regiiter. And Or- 
 daining theſe Preſents 18 be Recorded in your Bogks of Sederuni. And ſo We bid 
108 heartily Farewell. | | 
Given at Our Court at Whitehall , the twelfth day of November , One thou- 
ſand ſix hundred ſeventy and nine, And of Our Reign, the thirty one year. 
Sic ſubſeribitur 


By His Majeſties Command, 
LAUDERDAIL. 


ACT concerning Nottar#, 
July 29. 1680. 


HE Lords conſidering , That by As of Parliament, it is Statute 
and Ordained ; That Nottars be ſuftctently Qualified for EXEICINE 
thatOflice, after examination by the Lords of Seſſion; that ſufficient 

Caution be found, for their due Adminiſtration of their Office : and in caſe 
the Caution be not ſufficient, that new and better Caution be found : and 
after the Deceaſe of the Nottars, their Protocalls are Ordained to be 
brought in to the Clerk of Regiſter, or his Deputs, appointed by him to that 
effet, who is impowred to Reviſe the Protocalls of all Notrars, and con- 
ſider in what Condition they are. And albeit -the due obſervance of theſe 
Ads of Parliament, be a publick Concern, as to the intereſt, and ſecurity of 
the wholeLeiges; Yet the ſfaids Lords underſtanding,that by reaſon ofthe late 
Troubles , the Confufions enſuing thereupon. Eſpecially during the 
time of the Uſurpers , theſe ARs have been neglected to be put in Executi- 
on: In fo far, as many Nottars are Deceaſed, whoſe Protocals are not return- 
ed to the Clerk of Regiſter, or his Deputessz but do remain in the hands 
of their Relicts, and Children, which occafions divers inconvenijencies,and 
divers of their Protocalls are upon peruſal, found to be Defetive,- ag 
Unformal - and ſome of their Cautioners are not ſufficient. Likeas,, dive 
Perſons pretending to have been admitted under” the' Uſurpers, do” pre- 
fame to Officiat as Nottars , albeit they be not tawfully ' Authorized fo to 
.do-- For redreſle of which abuſes and diſorders, The Lords do Ordain Let- 
ters to be dire at the Inſtance of the Clerk of Regifter , or his Depurt, 
Clerk to the admiſſion of Nottars , for chargmg the Reli&, and Executors 
of ſuch Perſons as are Deceated , and their Cautioners, to bring in, and 
deliver to them the Protocall Books of the faids Nottars . conflrin to the 
A@ of Parliament, and their ReſpeQive As of Admiſſion. And alſo Or- 
dains General Letters to be Direct, at the Inſtance of the Clerk of Regi- 
ſter or his ſaid Deputsfor charging ſuch Nottars, as they are informed to have 
- Protocalls Deteftive, or I ,'to produce their Protocalls before the 
ſaid Deput,at-the head Burgh of the Shire, where the Nottar does Reſide 
and where the Cautioners found for any Nottar is inſufficient, to charge 
* that Nottar to find new, and more ſufhcient Caution. And Ordain theſe 
General Letters to be Execute upon fſix-days, and that againſt ſuch Par- 
ticular Perſons, only as ſhall be given in a Liſt, under the hand of theClerk of 
Rexgilter--And the faids Lords .- hereby prohibit, and diſcharge all Perſons 
-who were admitted Nottars , undef the Uſurpers , to Officiat as Notrars, 
unmal! 
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untill they be of new admitted. And the fajds Lords conſidering, that it is 
Statute and Ordained by Ads of Parliament , and ſpecially by the 78. 47 
Parliament 5. James 5. That all Sheriffs, Stuarrs, Bailzies and others, both 
to Burgh and Land . ſhall preſent their Clerks in preſence of the Lords of 
Seffion , to be Examined, Sworn and admitted by them - and ſeing the 
Clerks of theſe Courts have negletted for ſome rime by paſt, 10 compear be- 
fore the ſaids Lords, ro be tryed and approven by them - and it being ne- 
ceſlary, and the publick Intereſt of the Leidges , that theſe Acts of Parlia- 
ment be puntually obſerved in time coming. - Therefore the ſaids Lords do 
ordain and require all perſons , who hereafter ſhall be nominate Sheriff 
Clerks, Clerks of Scewartries , and Bailiries, before they enter to, andex- 
erce their Office of Clerkſhip, to compear before the ſaids Lords, that they 
may be tryed and approven by them , conform to the At of Parlia- 
ment , Certifyiog them , it they failzie therein , they ſhall be deprived 


of their Offices. 


ACT concerning Bills of Suſpenſion. 
November 9. 1630, 


HE Lords confidering, that by former A&s of Sederunt, ofthe 9. of 
February 1675, and = 3. of July 1677, They did give Warrant to 
the Ordinary upon the Bills, to allow a fight of a Bill of Suſpenſion, to 
the Charger , and to ſtop Execution for ſome time, not exceeding a Mo- 
neth , declaring alſo , that a Bill of Sufpenfion ſigned by the —_ 
though not expeded.at the Signet, ſhould import a ſtop of Execution for 
the ipace of fourteen dayes, from the date it was ſigned, that in the mean 
time ſufficient Caution might be found , and that the Clerk of the Bills 
might enquire anent the condition of the Cautianer. And now finding that 
abuſes have crept in , ſtops being procured 'from ſeveral Ordinaries, from 
time totime, and that when the Oh fourteen dayes after, a ſigned Bill were 
dapſed, a new one yes and paſt , which ſtopped Execution for 
other fourteen dayes, and ſo might continue for a long time, Therefore the 
Lords dodeclare, that they will give no ſtops of Execution hereafter, up- 
on Bills of Siſpenſion , fourteen days from the date being a ſafficient time, 
wr pod. Tone ing the Bill. And Declares all other ſtops to be 
hy Cauſes are ordained by the Zords, to be Diſcuſt up 
and ordains the Clerk of the Bills to make a Minut-book , of 
paſt and refuſed Bills , by the Alphabetick Order of the Parties firnames, 
which he is to make patent to any Charger that ſhall defire to ſee the 
ſame , gratis, and diſcharges him to preſent any new Bills in that Cauſe 
except to the whole Lords in time of Seſlion, or to three Lords in time of Va- 
cance, ashe will beanſwerable at his peril; and becauſe Parties,or their Pro- 
curatofs,are accuſtomed to procureSuſpenſions,upon pretence, that the Copy 
ofthe Charge given by the Meſſenger 1s general, or unformal; and for ver- 
rifying' thereof , do produce forged Copies, and ſometime forged Writes, 
for in({trufting Reaſons of Suſpenfion , founded thereupon, neverintending 
to make uſe of the ſame; and therefore do ſuffer Proteſtations to pals. For 
remeid: whereof, the Lords do declare, that'if the ſhall pro- 
duce ſuch a Suſpenſion , or a duplicat thereof, under the hand of the 
Keeper of the Signet , that in that caſe, the Lords , beſides the ordi- 
nary expenſes of Proteſtation , will modifie large Expenſes to the Char-. 
ger , for his delay ; and in _ Proteſtation ſhall not be admitted Dur. 
ww "I 
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the Suſpenſion ſhat cometo be Diſcuſt - and at. the Diſcuſſing the Charge, 
x ee Writes mentioned in the Reaſon of Suſpenſion, be not produced: 
The Lords Declares; they will hold theſe - Writes falſe and forged. and mo- 
dific large Expenſes to the Charger, but prejudice to. inlift againſt the for- 


ger of the ſaids Copies or Writes 3 and ordain. a Copy of this Act , and of 


the other two Ads above-mentioned, . to be afixed upon the Wall of the 
Outter-Houſe, and Copies thereof to be delivered to the Clerk of the Bills, 
to remain affixed on the Wall of the Bill-Chambec , that he may exatly vb- 


| ſerve the lame. * 


ACT anent the marking of Advocats Compearance for Defenders. 
November 25. 1680. 


HE Lords declares, that in time coming , where ſeveral Defenders 

are conveened in one Summonds z and that at the calling thereof by 
the Clerk, an Advocat ſhall be marked , compearing indefinitly for the 
Defenders , and who ſhall likewiſe return the Proceſs. that Advocat ſhall 
be holden compearing for all the Defenders , unleſs by the return up- 
on the Proceſs , he qualifie his Compearafice,, and expreſs, for which 
of the- Defenders he compears_, . and for which of them he doth nor 


compear. | 


ACT in favours of the Macers. 
February 5, 168T. : 


; WM: H E which day, there being a Petition given in to the Lords,. by 

their four ordinary Macers, repreſenting, that where the Lords are 
in uſe ttpon application of Parties to grant Commiſſions tor taking the 
Oaths of Parties, and the Depolitions of Witneſſes in Cauſes, where it ap- 
pears y Teſtificats produced , that the Parties gr Witnelles, are through 
ape and mfirmity, anabte to travel. ,And ſometimes Commiſſions are graut- 
ted , where the perſons live at a iſtance, and the matter is ot ſaall 


vlog" 
moinent - By granting of which Eommiſh 


of the Dues payabte to them , | in caſe the Partics and Wijnefles did come 
here and 'Depone before the Lards; and therefore: craving. that they might 
Rave their 'Ducs,, for Parties arA* Witneſſes, where they ate Examined 


by \Commiſſron - which being taken to confiderayon by the faids 

they 'Otdam, Sat inthe conting wheie Cooimilſion ſhall be.granted by the 
Lows ©" for CY I or. Witneſſes , that the Macers ſhall have 
the half 6f the Dues which are payed to them, when Parties and Witneſ: 
ſesgo'compear before the Lords and Depone, viz. twelve ſhilling scots for 
lk Party to be Examined by Cotnmiſſion , tobe payed in manner follow- 
mg, v9, where a Commiſſion is granted for taking a Partics Oath, that 
the Durs be payed to Francis Scot, Keeper of the Viuut-book, within four- 
ty 'Eight Hours after the Commiſſion ſhall be put up in the Minut-book, 
and'in' cafe the fame be not payed within that ſpace, that the Commiſſion 
Mall be delet out of the Minut-book, and not Extracted until the Game be 
put ug again, and the Dues payed ; and that the faids. Dues for Witneſles 
be Þpayed-at the return of the Report and Commiſſion, before an aviſan- 
dum Te put up thereof in the Minut-book: And to the end, the numbec 
of the Witneſſes may be known, that the Perſon to whom the Commiſ- 
tion! 1s granted , ſhall fet down upon the back of the Commiſſion , or 
Report, '# Hiſt ſubſcribed by him, of the Witneſſes names + and the Clerks 
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' are hereby Ordered, to inſert in the Commiſſion a Warrant to the Commiſl- 


Goner to tranſmit that liſt with the Report of the Comilſsion ; and that 
Francis Scot atteſt under .his hand , that payment is made to him of the 
fids Dues, before an atsſundum be put up of the Report in the Minute- 
Book. 


ACT arent Seaſins and Reverſions of Lands within Burgh. 
February 22. 1681. 


HE Lords ofCouncil and Seſſion conſidering, that the A@ of Parlia- 

ment 1617. anent the Regiſtration of Seafins and Rev«riions of 
all Lands and Annualrents , there is an exception of Land: ard Aniual- 
rents lying within Burgh, and within the Burgage Lands of Royall Bur- 
rows, which is ſuppoſed to have been upon account of the Books of the 
Town Clerks of Royal Burrows , wherein the Seafins and Reverfions of 
ſach Lands might be found. Nevertheleſs the Lords finds, that not only 
Seafins within Burgh , are iomerimes. omitt. d , ard not found inlert in the 
Town Clerk Books : but that frequemly, Reverfions of Tenements 
2nd Annualrents within Burgh , and Atlignarions to , and Diſcharges of 
Reverſions, and Bords-for granting ſuch Reverſions, are not to be towd 
in the ſaids Books, to the great detriment of the. Leidge:, and eſpecially 
of the Inhabitants of the faids Royal Burrows. For Remeid whereof, the 
Lords do appoint and o1duin , the Magiſtrates of Royal Burrcws, and 
their Succeſlours in Office, to take good Caution and Surety of their 
Town Clerks, that now are, or ſhall be in Ohi-e , that they infert in 
their Books, all Seafins of Lands, Tenements, and Annualrents within 
their reſpeRive Burghs, or Burrow-lands 3 and of all Reverfions, Bonds 
for granting Reverfions, Aſſizaatious to, and Dilcharges of Reverſions, Re- 
nounciations, and grants oft Redemption , of any Tenements , or Annual- 
rents within their Burghs, or Burgage Lands, that ſhall be given at any time 
hereafter, within rhe | av of threſcare dayes , from the dates thereof reſpe* 
Rive, in like manner as 1s preſcribed by Ac of Parliament, anent the Re- 
giſtration of Seafins, or Reverfions of Lands without Burgh : and that the 
laid Surety be under the pain of the damnage that ſhall befall to any Par- 
ty » thraugh the Latency of the faids Writes , which ſhall be paſt by the 
bids Clerks , or preſentzd to them to be inſert in their ſaids Books. Like- 
as, the Lords ordains the faids Magiſtrates to inſert an AR hereupon, in 
their Town Court Books, and to cauſe publiſh the ſame by Tuck of Drum, 
that none pretend ignorance. And further, the Lords do Declare, that if 
any Party ſhall neglcR to inſert their Seafins, Reverfions, Bonds for grant- 
ing of Reverſions, 4ſhgnations to, and Diſcharges of Reverfions, Renoun- 
ciations and grants of Redemption, in manner toreſaid , that the Lords will 
hold and repute them as latent and fraudulent Deeds, keeped up of de- 
ſign , to deceive and prejudge the Purchaſers of Tenements and Annual- 
rents within Burgh, bona fide, for juſt and onerous Cauſes; and ordains the 
Provoſt of Edinburgh , to intimate this A& to the Commiſtioners of the 
Royal Burrows, at the next Convention of Burrows, And ordains thir 


Prefentsto be Printed, and Publiſhed ar the Mercat Croſs of Edinburghand 
other placesneedtul. 
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DECISIONS 


Ot ſeveral Debates, Intented and Debated 


BEFORE THE 


LORDS 


COUNCIL & SESSION; 


Some W eighty and Important Affairs, broughr 
before them. 


—_— _— —— — OO— 


Beginning the 29. of June 1661, and ending in July 1683, 


Janes Talzifer 


| .contra 
Maxioun and Cunninghame. 


June: 29., 1661» 


\OAN KER, Merchant in Fdinbargh, having an 
| Wodſet-Right of..ſlome Tenements in Fdinbergh, 
TH Plans Clerk his Creditor , Comprized the Wod- 
Rt ſet-Right from him, and obtained Decxeet of Re- 
{ moving, againſf the. Tennents'of the Fenements 
ahl James  ikofor having! Right to the Reverfion of 
A |. the ſaid Wodſet, 5 the Sum for whichthe 
yl Wodl(et was granted, 1n the hands of the Clerk of 
| the Bills, and thereupon obtained a Suſpenſion of 
cog | the Decreet of Removing ; and thereafter having 
ebtained Right from William Clerk, to his Appryzing , did, by Supplicatt- 
on, defire the ſum Configned by him, to be given up to himſelf; rt. we 

M 2 cauſe 
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cauſe the Conſignation was not orderly made , conform to the Reverfi5n, 
And , 2. Though it had becn orderly, yet before Declarator., he might 
pals from the Coifignation, and take up his Money, whereby the Wodlet 
Right wou'd remain unprejudged. 3. The Wodfet-Rizhrt being now re- 
turned to himiclf, by acquiring Clerks Appryzing, he hid thereby Right to 
'the fum Conſigned , for Redemption of the Wodſet - Compeirance was 
made for Maxtoun and Cunri gham, for whom it was all-dged that the con- 
ſigned Sum ought to be give: up tothemz becauſe, beior- William Clerks Ap- 
pryzing, they ard William Clerk, had joyntly obtaucd from the King, a 
Gitc of the Eſcheat, and Liferent of the ſaid Jehr Ker, who had becn year 
and day at the Horn, before Welzam Clerk Appryzed irom him 5 fothat the 
ſan,Configned , bcingnow moveable, fel] under Kers E'chear, and there- 
by they have R ght to two third parts thereof , and ( /e7% or 7alzafer by his 
Right, can only haveihe other third 3 and-1t the Sum were not :vund to fall 
under Kers E'cheat, the Annu.lrent thereof, duricg K r- ixt.., would fil to 
the three Donators of his Lifcrent <qually , and the tum wwught t.> be given 
out, in ſecurity to them for their Liferent 5 and ro Tar/zrfer, as having 
Right to Clerks Appryzing in Fee , except the third , :!1.reto Clerk nad 
Right as joynt Dunator with them 3 neither could Tazifer pals trom his 
Contignation, {: cing th y accepted thereof; nor could he bject ag uſt any 
intormalicy in the Confiznation"fnade by himſclf, ſceing they paſt fivm that 
objecticn. It wasanſy ered for T ailzifer, that Maxtoun and 0 #1:xinghame had 
no Right by the ſingle Eſcheat of Ker 3 becauſe be.ore the Conlignation, by 
which it is pretended the Configned Sum became moveable, Ker was deniid- 
ed by Clerks. Appryziig « So that the Cot-figned Sum came in plice 
of the Appryzing. It was anſwered for Maxtourn and Cunnirg/e 1, 
that albei: the Apprizing might carry the Stock and Fee of the Conligacd 
Sum; yer the Liferent of the Annualrent thereof, belongs to the three joynt 
Donators of Kers Liftrent , ſecinz Ker was year and diy Denounc- 
ed; whereby jus. fuit acquiſitum domino Regt, betore Welbire wm ( le, k Apprized, 
It was anſwered tor Ta:lzifer, rhe diligences of Lawtul Creditors, are ſti! 
preferred to the Fisk, before Declarator , and here that was no Lic'arator, 
of the Liferent of Ker: and therefore Clerks Appryzing mult carry the whole 
Right of the Wodſet, and in conſequence of the Sum Conli.:ned1in place there- 
of It was anſwered for @Maxtoun and Carninghame , that although com- 
pleat Dilligences of Creditors, attaining eff«& betore Declarator, are not 1y- 
able to Re1.j.ution, in ſingle Elcheats, it isnot ſo in Lifereni-c{cheats; eſpe- 
cially where the Diligence is not compleat, 7 curſu rebel/ior.15, as in this caſe, 
and likewiſe Clerk, Tarlzrfers author had homologat the k ight of Literent, 
by concurring with them, founding thereon in many Procifl s. 


The Lords found the Alteadgence for Maxtoun «nd Cunninghame, »po» the 
Joynt Gift cj Kers Liferent , Homologate, as ſaid is, relevant and proven ;, and 
therefore, ordained the ( onſigned Money to be given up to Tailzifer, who by wer- 
zue of his Right to Clerks Appryzing, bad the Kight of the Stock thereof, and or- 
datned him to imploy the ſame, or give Security for the Annaalrent, of two third 


parts thereofto Maxtoun and Cunninghame, during John Ker's Lifettme. 


Major 


"ct | 


4 


The Decifoons of the Lords of Seffion. 49 
Major of Bervick, 


contra 
L. of Hayning. 
June 1. 1661, 


HE Mzjor of Bervick, and others having right to the Salmond Fifh- 
ing in Tweed , within Berzick bounds, gave in a Supplication to the 
Parliament, againſt the Laird of Hazning,. mig, that be wasnow drayn- 
ing aLoch , which fell into the Water of Eirak , and thence into the 
ater of Tweed, which had given a red Tinctur to all the River to the 
Sea, moſt noyſom to the Salmond , which were found never to ſfwime 
where the ſaid TinQur was , but in other clearer places of the VYater, 
all the Salmond Fiſhing was prejudged to a great ſum, to the detriment of 
the Countrey , and the Kings Cuſtomes; Therefore defiring that he might 
be ordained to defiſt and ceaſe : The Parhament remitted the Bill to 
the Lords. It was allcadged for the Defender, that the Bill was 
not Relevant, becauſe of any alleadged prejudice of the Purſuers, to take 
away from the Detender his undoubted Right of Propertie, giving him 
power to diſpoſe of hisown at his own pleaſure. Ando to drain his Loch, 
or to cut his own ground , eipecially ſeing His eM.je/ty, by His Procla. 
mation having invited all His Subjects to drayning. The Purſuer atiſwered, 
that his Petition was moſt Relevant, and no ways contrairto the Right and 
Effet of Propertie, which giveth the Proprietar power to diffoſe of his 
own, ſo that he keep him within his own bounds, and do not {end 
forth any noiſom thing upon his Neighbours , but he may not do fo 
to his Neighbours detriment, eſpecially if he makeu'e of that which is his 
own, not according to the nature and common uſe thereof , but 
againſt the: ſame, and ſo though he may build upon his own ground, 
albeit to the detriment of his Neighbours light or proſpc@ , or may 
dig a Well in his own ground , albeit thereby he cut off the veins of his 
neighbours well, yet can he not otherwiſe prejudge his neighbours, 
as if he had aLoch oh a Hill, he might not cut ir, if it drowned his Neigh- 
bours ground below, nor may he build a Milne upun his own ground, fo 
as totake the the water from his Neighbours Milne,nor may he turn the water 
out of the old Channel, or make 1t rune otherwayes upon his Neighbours, 
then was accuſtomed, In like manner , in Superiour ahd Inferiour Tene- 
ments in Town, The Superiour may not be made uſe of;to the detriment of 
the Inferiour, nor the Inferiour to the detriment of the Superiour, by put- 
ing Fire on the Floor , which would ſmoak the ſame, The like is pro- 
vided by many Interdi&s in the Crvil Law,  &&c. And therefore the Defend- 
er might not contrair to the nature of a Loch;which hath perpetually been 
a Loch, do any deed beginning within his own Bounds , but ending in a 
publick River, to the cetriment of the Fiſhing 5 which is worth tnore then 
12000. bib. Sterl. by Year: The Detender - anſwered, that ſuppoſe he 
might not make uſe of his own, to emit any thirg vpon his Neighbours 
opertie contrare to Nature, to his Neighbours Detriment, as in the It 
ances alledged, they did not meet with this caſe, becauſe here he 0ffeted 
him to prove , That his Loch had a perpetual Curient to the water of Et 
rrick, which made a Milne go, and when his drayning was done ( which 
would be ſhortly ) the Current to the River would be as little, and & 
pure as ever , fo that albeit there was Detriment, it was but Tempo* 
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rary, nor was'he working contrary Nature , but helping it, by reddi 
the paſſage, to let the Loch run quickly away. 24ly. *Albeir x wiah 
make no_ new work on his own ground, to the. Derriment of his Neigh. 
bours Propertie., yet might he well ſend away any ſtagnant water , cor- 
ruption or filth, by a publick River , whereof one prime uſe is to purge 
the earth of all corruption , and to carry it to the Sea, and therefore 
the Corruption, not only of Men, and Beaſts,but of the Earth, as of Mi- 
nerals , 'Coal-pits, Lime, and all others might be freely turned thereunto, 
unleſſe there were a poſitive Law or Cuſtome to the contrair, albeit there 
may be detriment of Fiſhing , which is but a Caſualitie, and muſt carry 
the accident of ſuch inconvenience along with it. And, as for the Rowar: 
InterdiFs , they neither meet the Caſe, nor are they Laws for us, where the 
Civil Law is not a Law , but an Example we follow freely when we find it 
Juſt and fit. | | 


The Lords were Inclined to refuſe the ſaid Pill , on that conſideration main- 
ty , that it was the proper uſe of Rivers to carry away the Corruption and Filth 
of "the Eartk, which ſhould not be hindred by any Right of Fiſhing, which 
zs but a Caſualitie given and taken with the common uſe of the River, but in 
regard the matter was remitted by the Parliament, who might, if they found 
great Inconveniency make a Law for remeid thereof (* before anſwer ) The 
Lords granted Commiſſion to trye the condition of the Loch, and howit runz 
before this drayning, and how it would run afier the ſame and how long the drayn- 
ing would continue , and what alteration was in the Fiſhing of Tweed thereby, 
and what appearance that the ſame was cauſed by the drayning of this Loch. _ 


Raith of Edmonſtoun, 
Contra 
the Laird of Niddrie, 


Jaly 4. 1661. 


Ohn Boid Merchant in Edinburgh , as Afſigny conſtitute by the Laird of 
of Wolmet , to aDecreet obtained at his Inſtance , againſt Niddrze, for 
ayment of the ſum of 7000. merks, for which he gave Band to Wmquhil 
Walon for James Reith of Edmorſionn his good brother, as an Afythment 
for the Mutilation of the Laird of Wolmet by Edmonſioun , who cut off 
Wolmets left hand. . Niddrie Suſpended on double Poynding , called the 
faid John Boyd, Jean Dowglas, Umquhile Wolmets Relit, and the faid 
James Reith, It was alledged for Niddrie , and the faid Jawes Reith, 
that the Decreet did bearthe ſum not to be —_— till their weredelivered, 
a ſufficient Letter of Slaine and Remiſſon for the Mutilation, but the Let- 
ters of Slain now produced is not ſufficient, becauſe it did bear only the Re-, 
miſſion of an accidental Mutilation , and this Mutilation being of purpoſe. - 
2dly. It was only ſubſcribed by Wolmets Heir, and not by his Wife, and 
their Children. It was anſwered for the Chargers, that there was no ne- 
cellity of a Letter of Slains for Mutilation, but the Remiffion alone 
was ſufficient, 2dly, This ſum was granted' for Afythment to Um- 
nuhile Wolpet . himſelf in his Lifetime, and the Decreet mentioned a 
—_ of Slains granted by him: 3dly. Any Intereſt his Wife or Bairns 
could have, was only for , the Afythment of their Damnage , _ 
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could be none , , ſeeing Wolmet was a Landed Gentleman, | and did not in- 
tertain his Family by his bandie work, The Lords Repelled the Reaſon of 
Suſpenſion ; In reſpe# of the Anfwer on the Decreet and Letters of Slain 
produced , which they found Sufficient. It was alſo alledged be the faid 
Jean Dowglas , that (he ought to be preferred to the (aid Gobi Boyd, be- 
cauſe ſhe had arreſted the ſum long before his Aſſignation- It isanſwer- 
ed, for Boyd, the Arceſtment was upon a dependence and looſed, and there 
is yet no Decreet upon the Dependence. It is anſwered for Donylas, 
That the looſing of the Arreſtment would have freed Niddrie., if he had 
aQually payed the ſum, but it being yet in his hand, it ought to pre- 
fer her as Creditor , doing firſt Diligence , eſpecially, ſeing Wolmet the 
rime of the Afiignation , was Rebel, and Bankrupt. The Lords prefer- 
red the Aſſigny , in reſpef# there was no Decreet Extrafed upon the De- 
pendence : Reſerving to the Arreſter after ſentence to reduce wpon the prior di- 
ligence as accords, K&Cc, 


lailizfer, 
Contra 
Maxtoun and Cuninghame, 


- 


Fuly 6. 1661. 


N the Competition betwixt Tailzifer, Maxtoun and Cuninghame , men- 
tioned June 29. Where Tailzifer was preferred to the Stock of the ſum 
conſigned , for the Redemption of the Wodlet in Qucſtion. It was fur- 
ther alledged for Maxtoyn, that he ought to have a ſhare of the Stock, be- 
cauſe he produced a mutual Band. betwixt himſelf and William Clerk, Taitzifers 
Author , who appryſed the Wodſet , whereby they were oblidged to 
to Communicat the Profit that ſhould accreſce to them by their A&tions in- 
rented , and to be intented upon their Rights of Joby Ker , the common 
Debitors Lands , without oppoſing one another upon their ſeveral Appry- 
ſings, Tailzifer anſwered non relevat againſt him , who was a ſingular Suce 
or ,, this being but a perſonal Band: of his Author, and ' could not 
affe&t his Real Right of Appryſing, it was anſwerd for Maxtowr, Firſt,Al. 
beit Appryſings and Infeftmens thereupon be Real Rights, in ſome reſpeR, 
yet in many others , they were only accompted as Perſonal Rights, atleaſt 
might be taken away by Perſonal deeds , as by Intromifſion with the Maills 
and Duties of the Apprized Lands, or by payment of the Sums therein con-. 
tained , which would be valid againſt fingular Succeſlors, without neceſ- 
fity of any Conſignation. It was anſwered for T ai/zifer , That this is by 
reaſon of the AZ of Parliament 1621. Declaring Appryſings ſatisfic?ble by 
latromifhion with the Maills and Duties ; and ſo to expire ipſo faFo, but 
cannot be ſtreached beyond the Tenor of that Statute , contrair the 
natute of Real Rights. The Lords fs the alleadgeance for Maxtonn wp- 
on the Band for Communication, which did not affe# ſingular Succeſſors. It was 
further alleadged, that this mutual Band was Homolgat by Tailzifer in ſo 
faras he had concurred in all purſuits with Maxtorn conform to the Tenor of 
the ſaid Band, and had. uplifted the Mails and Duties accordingly, 
It was anſwered for Tailzifer , non yelevat , tro infer Homologation , ſee- 
ing tlicſe Deeds are not relative to = ſuch perſonal Bond, which Tazlzifer 
2 never 


3:28 '\ I v- + an} HEL, 2: 
48 The Deciſions, of the Lords of Seſfion. 
never knew;and therefore could not Homologat;zwhereupon Tailzifers oathi 
was taken, if he knew the ſame, mhoganyed : Andthcreupon the alleadg- 
ence was repelled. Maxtosn farther alteadged , that albeit there had been 
no more, but the concurrence judicitfy*,*3t was ſufficient to communicat 
the Appryzings It was anfwered for 1 a#!z3fer,; nor yelevat, unleſs the con- 

' earrence had born expreſly , to communicat, for the concurrence only to exclude 

#hird Parties, would never infer the ſame. 


- The Lords Repelled Maxtoun's Alleadgences , and adhered to their firlt In. 
terlocmor. 
Colledge of St. Andrews Supplicanr. 

July I 6. I 6 61. 


"T” HE Colledge of Sr. Andrews Supplicat, that in reſpe& their hail Rents 

& were arreſted, at the Inſtance of Dottor Glezg, and thereby they were 

not able to: intertain their Table and Burſers 3 craved the arreſtment to be 

looſed, without Caution, in reſpe&t they were an Incorporation, for whom 
no body would be Caution, 


The Lords afier debating the Caſe amongſt themſelves , whether arreſiment 
could be looſed without Camtion, or upon juratorie cautione, thought it could not; 
but in tis caſe, they allowed the ſame to be looſed, the Maſters of the Colledges 
giving 4 Bond, to bind themſelves and their Heirs perſonally, for what ſhould be 


2% by be > them , whereby every Perſon ſtood Cation for his own [ntromiſs 


, for the Univerſuy, they not leing otherwayes bound perſonaliter, but only 
um offticuum, 
Reli# of Robert Fleming; 
contra 
Forrefters. 


July 17, 166t. 


IHE Relict of Robert Fleming , Bailzie of Edinburgh, as his Executrix, 
| +» | Charged Forreſters the Bailzies Siſter Daughters, to pay 1600. merks, 

due by their Father, by Bond, and decerned againſt them as lawfully Charg- 
ed to. enter Heirs to him nineteen years ago , and now eiked to the Bailzies 
Teſtament, by the Charger 3. whereupon She obtained Letters of Horning, 
Summarly 3 the Suſpenders alleadged, the Letters ought to be Suſpended 
ferpliciter, becauſe they offered a Renounciation to be Heirs + The Charg- 
er anſwered ; now relevat poſt ſentemiam et tantum ten#poris Inteyvalſum : The 
Suſpender replyed , they were Minors the time of the Decteet, and that the 
delay of time was, becauſe their Uncle never Infiſted, and it was like, pur- 
poſed not to Infiſt. The Charger anſwered , they were now Majors, 
and -did not reduce intra annos witles, 


The Lords adwvitted the Retunciation. 
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Ling of Buchannan. 
comre | 
July 24. 1661. 
H E Laird of Buhaxwan Purfics , ReduQion of a Decreet ; ob- 
tained againft him, at the Inftance of Eieutennent Collone! 0 
in Aww 1653- upon many Reaſons, mainly, becaufe the ground of e- 
creet was only a Bitt not paſt the Sipner, at the Inftance af ym » Mr, 
Williaws Cunninghame, continued in 0 oy after his deceafe, wi 


trank- 
ſing, fr rr or reſcinding a minute! of Niſpofition, of the Lands 


of Ba bch, by Mr. Wifſiem to Perkoatys put in the hands of. Mr, 


David Buchannax , who gave his Ticket tha e fame ſhould, be kee ' 

uatil it were perſtited according to Equity and Juſtice 3 and Deponed, 
that the Point to be reRified , was the { werranice which &Þ the Mi- 
mute was abſolute, upon which Bills « ordained the Par- 


ties to ſubmit, who Scone fubmſrred to __ Frien -” and two Over(- 


men, who were to report, Tos 1653, erlmen did yn- 
warrantably report , afcer the expyring of the Fw upon the 
19. of F , tO Buchannans great prejudice ,, contrair to Juſtice , in 


ſo far as they ordained him to pq Py 2 YT afburs fixteen years Purchaſe, for the 
price of the Lands, without ProduGon or Dtbaring of he Parties Rig gits 
or calling, or hearing the Arbiters and with warrandice from Oſeburn, 

his Goodfachers Pa&, and Deed, vi albeit the Lands were infecure, 

en Ward, and lying in the H nds. at food Ge an 
to be five thouſand merks yeat * diflinguiſhppg be 
and-Teind; though the Teftimqn 

thouſard merks de the bs 


fachee; had neither Titk: nor Pi 
nn which are parts 


the Decreet, as he did. The Defender. anſwered , that whatever was the 
round of the Proceſſes , yet there was” a- Subtn flion ſubſcribed by both 
arties, and a Report by the Overſmem'conform , which is expreſs contrair 
to all that is alleadged z . ang is. ſufigient. 3yd fwll Probation, ” 
biters having ſo great Truſt. "And the t beareth , the Report made 
upon the 9. of Fino: And albeit the mitts of Proceſs were _— » Or 
contrary, becauff . = Clerk being {WAkone ProfÞ wolarins 
Inſtrugepts make. full Prob and zheminuys i Complore ag 
hum for remembrance, ti 


A b e-fnll laſirwaent be 
ch, P object = 
but pox thereafter; — ankehy 


v artics. may gt' 
might deſtroy all Decreats ,.. which are 

(IM. The Report alſo ber, rs, Ie ſpect af i Ke grewrſt © Rights , . 
ration thereof , and. of . the Debazgs ay for nations gnen. in by: _— AL 
in write Andi if Beichgpnen Ge not  Cbetns Rights, i: was biafuk,.c! as | 
CAJIC 


54 The Decifons of the Lords of Seſfon. - 

called not for them out of the Overſ:mens'hands, where they long lay, be- 
ing expired Apptyzitigs and Infeftments againſt Glengarnock, the ancient 
Proprietar , and agathſt the Lairds of Buchannan themſelves ; ſo that the 
Report being a Decreet Arbitral, ' atid Confirmed by the Judges, and con. 
ſented'to by Parties, is moſt _ | _ as = _- Conga, it was Judici- 
al-and- Palpable , by joyning hands, and needed no Subſcription 3; it be- 
being moſt picky , that Pectecre bear. , Conſent of Parties ; eſpecially 
when the Conſent quadrateth. with, and. is conform to a Proceſs ;. as the 
compearances of Partics , whereby Decreets became irreduceable, accept-, 
ing of Offices of Tutory, or Curatory : and fo if Buchannan had appeared, 
and faid for fourty thouſand pound, op faciam wir + but as for the twen-. 
ty thouſand merks , the Right of theſe Lands would be firſt cleared, | It 
would' have: beer an unqueſtionable conſent ,, albeit contrary or extrinſick 
Ads require Subſcription,. and ex «bnndanti, have the ſame : yet they need 
not , ſceing prblice ſcriptura, by the perypnne fakictal of the Clerks, of 
a Supream Coutt, 'is more Solemn than a private Write by Parties Subſcrip- 
tior 5 _ albeit de. recenti LR at the ſame time _ conſents , - offers 
are propoſed, Parties may refile, yet ex interwallo, they cannot For there 
is only locws Map un Diſpolttons, or Tacks of Lands, where Writ is 
requifit, not only. as an Evidence, but as a folemnity accompliſhing the 
Right - But in other PaQtions' and Promiſes, where Write is not ef- 
ſential , there is no place  therefols The Lords having conſidered the De- 
creet,, and whole Warrands thereof, Reduced , and turned: the fame'in &. 
Libel , ordained 0ſebure to procced upon the two Supplications, on which 
the Decreet was plunounce] ,. and continued his Pollcilion 2 till the cloſe of 
the next Seſſion, for they found befide , many informalities , the Sentence 
and Report of the Over-meh,, to have been after expyring. of the Refeg 
ren, by the Watrand chergof, ſableribed. with their hands: And ag. 
the Conſent, they faund by Signature of Proceſs under. all the then Judges 
hands , that there, was no mnut of the ſaid Conſent at the time it was, al 
leatifet to” have" been,, but half a year thereafter -, made up of their me- 
ories *, Upon.which two Poitits mainly they Reduced, without Diſcuffing 
jncd-i gs Alleadp! ces '- neither had' they reſpett to Buchannans Homolo- 
gations of the Arbiters Sentences, by taking out Diligences conform , and 
addiicing Witneſſes to prove: the Rental : nor by acquieſcing in his Bills 


wi 'price 3- becauſe there was alwayes ſome qualities in his Con- 
_- gw NE 6, , | | 
| | Laird of Lamenioug, 
Earl of Levin';, and" Alexander Kennedy. ot 
 , , Eodens die. "4% | 


THE Laird of Lemertown having wakeried an Improbation againſt Alex- 

- ander Kennedy , and the'Earl- of Levin , / for improving of ſeveral 
Bonds, exhibite-bythe ſaid Alexander Kenney, and made uſe of by the Earl 
of Levin, Lamerioim craved,” that the: Earl 'of Levin , might bide by the 
Bonds, ' ſeeing he'mide- uſe thereof; the Ear! offered to abide by them, qua- 
lificate'i, viz. that 'he made-ule:of them, - as beſieving they were true Bondsy 
and that: he was not”accefſory-to any falſhood:; or forgery thereof. It was 
zed , he: oughtto' bide by them fimply, for ſich uaticies were con- 

trair to. the AQ of Parliament , declaring uſers* of falſe Writs, and abiders 
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by them , to be accounted as acceſſory thereto ; 3 many of the Lordi Were 
of opinion, that he ſhould abide” by 'them ſimply z but Her he might pro- 
teſt under the forefaid quality, ih.eſpeR it was not proper to the Lords, 
ro conſider the conſequence of his Cng by the Bonds , which was Crimi« 
nal 3 yet alterins fori; yet it was carri that he might bide by them qua- 
bficate: and therefore he was ordained to give it in in Write, that the Lords 
may conſider how far they will allow it. 


Mitchels, 
contra 
Jonn Hutchiſon. 
Joly 24. 1661. 


EAN and Marion Mixchels , having -purſued Joh: Hutchiſow , in Aun0 
J 1659. for ReduQion of a Decreet , parſed be Hinchif, in dan 


Heirs to their Father , u and Leſion : andallo, becauſe their 
Service, opht wnde gr borne on, in Ano 1656. where» 
10 there wasan AR of Eitiſcomteitatiow now wakened, The Defender at 
leadged he got wrong in the faid AR ; becauſe , he having proponed a 

Defenſe upon _— —_ he Gaſes = Heirs ( no wayes ac- 
knowledging their Minority alleadged behoved to e the 
Reaſon, as well as the Exception, bes were both condibars yet the 
At ordained him to prove his behaviour; but did not ordain 
them to prove their Minority. The Lords found this alleadgence relevant. 
It was further alleadged, that the ReduQion of the Purſuers retour is not 
competent againſt this Defender , to Reduce his Decreetz becauſe the Gid 
ReduQtion was long poſterior to his Decreet, and he was not cited tothe 


Redution. The vers anſwered. , on Lf 
duction of >. thei Retour , but che J 


er win ence 
ſo they never _ Fs ere cieged to know it, 


The Lords repelled d d the 
unleſs be pres were che by "— Jaid Dore of hehevng 22 He Retain 


Themes Jack, {43 
contra 
Fiddeſs 
Fod die. 
DODEM dit; Thomas Jackp 


des-having - given- him in cuſtody , te Jae of 
Anno 2650, by by a Ticket produced, bearing, ..'7o 
own, upon the Depouers rvYnr py: | that the. wg "4 
thereafter go' to' Durdee', and took” his * Goods thither, w 
faid fum, and. all his' other Godds\, by the Exgliſh taki 


ſtorm, and: Fiddeſ; | To ; 
Ofise Lab y"whs mot Ci KY es Ni hee the Eg 


49d thereakier 

phi Wins 

HY I 2k 
ac 

—_—_ "__ Purſe nf dnfivered, it was no | ban nar 


plug, ba pelled to grant it; and expeced pact | 
BIG Yes, wich whom the Officers had fo grear power 3 6, 08 


Nd hes this be counted any TranſaQion ,. ſeeing the whole ſum was payed, 
nor afiy voluntar conſent, nor homologation , being to ſhun the hazard 
of Law : So that though theſe Officers kad been a udicature, if in obe- 
dience to their Sentence , he had $01 » Wd after had Reduced the Sen- 
tence, he might have repeated wha yed, 'much more when they had 
no colour of Authority. PThe Lords #epctled the Defenſe of Homologati- 
on, It was further alleadgee | for the Vine, 


ey 


not the 0 4 
MS ace hs 
ran lg bh hs 


ceive _—_ conjmuce COP 


FF + Lirds Rel aft. 
——_—_ 


gd Pe world 
EF ok Rego : 41 becauſe the De- 


i Ee 0 bing jnde3 ive 


_— 


Mitts | 12 J0!1 _ TE cru : . » Buba 
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| OED Meeks , uy 


'ko- ber u, 
after Lady Torplickane and to the Heirs of her bog which, failzing, to 
Fern , Purſue: with an obli faid ter 

| to prſjudge the aids he which Bond' was 


ue by I of Weymes to the Defender, then Husband to the faid 
bars Lindſay , who obliged himſelf to make e the ſame forth-coming to all 
es having intereſt', as accords >” Yet thereafter , during the 

e, the ſaid Jean Lindſay entred kigir to her Mother; and ſhe and the 

er uplifted Fm Wodfet fm, by the Bond of Provifion: which 

ſum being in place of the Wodſet, and unwarrantably uplifted by the De- 
fender, contrair the Bond of Proviſion, to himſelf, which he was ob- 


FE: oat CieFang ware L INI 'The Defes- 


tas, inn emncar 
FaVedt 


LR "Wodſe 
| - ide 7" = < ry have 


Tg whanzol = Was 2 rmi- 
ZOOUuN this \wn, withawt any 
| ſon 3 agg aide. he kneyr/rho 


r 
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though the Band of Proviſion were now ;prodiiced -, it being -but a 
Perſonal Oblidgent , can oblidge none but his Ladies Curatajs, ot Suc- 
ceflors, and it rhey will alleadge , that he is either Heir'or Siccefſ or 
Relevant, and his Ticket to make it forthcoming as accords”; #6 nous 
Juris tribuit. The Purſuer Replyed , That albeit a fingular* © Succeſlor, 
for an onerous cauſe might have uplifted the Wodfet, and berh free, yet the 
Defender being as the ſame Perſon with his Ladie, and having no exerous 
cauſe , but bis Contract of Marriage., wherein there was a plentiful Toch- 
ar of 20000. /ib. provided tohim befides this , and having known the 
Band of Proviſion, before the uplifting of the Sum , and ſo particeps fraudis 
he is lyable to make the Sums received by him forthcoming, by the A# 
of Parliament, 1621. Andalſo by the Common Law , ## quantum eſt ac- 
cratus alterius diſpendio. | 


The Lords found the Lybell and Reply relevant and approven, and therefore 
decerned Torphichine to refound the Sum. 


William K er, 


contra 4 
Parochiners of Cardine. 
July 26. 166. 


ILLIM XER, as Executor confirmed to Umquhile Mr. Ar- 

drew Ker his Father, purſues the Minifter , and Parochiners of 

Cardrme, for mtrometting with his Fathers Steipend of the Kirk of Car- 
dine, \n Anno 1652. and 1653. And for the e4rmnatine 1654, Becauſe his Fa- 
ther died on the 22 of Nozember, 16 53, The Defenders alleadged ab- 
ſolvitor, becauſe he being Collegue Miniſter , placed with the Detunds 
conſent, and the Defuntt being Suſpended by the Presbejrie , he got 
Right to theſe Years Stepends, and obtained Decreet againſt the Heri- 

tors, and uplifted conform, and ſo was tons fidei pſetiot cam titnlo; 

2. He offered him to prove, by an A& of Presbytrie , that at the time of 

his entrie he was provided to eight huridred merks of the DetunRs Steip- 
end , by the Defunas own conſent. And as for the Armat, it was not 
confirmed , and could be extended to no more but the half of 16 5 4. 
The Purſuer anſwered to the Fft, That the Presbytrie had no power to 
diſpoſe of that Steipend, by the A of Parliament 1 6 4 4, becauſe the De- 
tun was only Suſpended ab officio, which makes not the Kirk Vaick, 
maxime, ſeeing the Defur & was Reponed by the Synode, and never def- 
poſed,and as to the Decreet, at the Defenders Inſtance, it was given with- 
out calling the Detunt , whom he was i» mala fide to misken. To the 
ſecond, t the AF of Prislytrie cannot prove, uvlefs it had been ſub- 
ſcribed by the DefunQs own hand, matters of Steipend not being the pro. 
per work of Prejbitries,but proper for civil Judges, efpecially, ſeeing the De- 
funt was Suſpended for Preachin for the Engagement, 1648. Againſt 
which that Presbytrie proteſted ; ys lo the A& being Eatrieſter, is the tore 


ſuſpe&, To the Third, The Annat not being in bonis defwn®i but itidulped 


by the Law.to tt 1eWite,Bawns,and neareſt of Kin to thel efund Miniſter, and 
ſo origitally their Right , though upon accaſion of this Service , the fame 
h fun 


needs 110 Confirmation, and the 


& having right proprio jSe to ,the 
Whole 
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whole Year, 1653. Surviving both Terms Ame fiznitying a Year further 
thiſt be the heal Year, one thouſand fix hundred hicy and four. 


The Lords Repelled the firſt Defenſe , and found the Suſpewhon of 1he Mi- 
rſter not to make the Stcipend Vaccand,and had no reſpeF to the ſaid Decriet, 


whereto the Defuni# was not called: They found aljo the ſecond Defes {- not 
probable by the AG of Preſbjtrie , and found that the Arne needed no Confirma- 
tion, but that the Anne bd only extend to half a Year more then the Dejund# 


had right to proprio jure, 
Laird of Lamirtoun 


| contra 
Alexander Kennedy Farl of Levin. 
Eodem die 


Ndem die, The Laird of Lamertosr, upon the Improbation mention- 
ed, July 24. Did then defire that Alexander Kennedy producer of 
the fix Bonds quarrelled, might be examined #» jreſertia, and his 
Perſon Sequeſtrated and Secured , and warrand grantcd to examine 

new Witneſlcs. "3, 


The Lords ſuperceided to give anſwer till thy conſidered the Proecſg, and 
wow having conſidered 1he ſame, and finding, that the dire® manuer ,f Im- 
probation was not Competent , becauſe the Witneſses were dead; and ht the 
Parſjuer had inſifted in the Indire# manner, and had olis:ned warrand for In- 
ſpedion of the Diſpsſitions t then un the Cauſe , Loth of Alexard«r Kennedy hinr 
ſelf, and of th: Witneſſes then adduced, and had given in /riidle, of Im- 
probation , and the Defenders Articles of Approbation , Replzes a1 d Duphees 
both nhich being or rugs by the Lords, they found grounds of Suſpition, and 
therefore granted all - the deſires of the Supplication, ,and Ordaine4 Alc xander 
Kennedy to le keeped cloſe Priſoner in the Tolbooth, 1ill kewere re-examined, 
and Witneſſ. s hinc inde, to be examined by ſome of the Lords in ihe Vaccarcy, 
upon what either Parties ſhould deſire , which ſeemed periiaent to ibe Jaids 
Lords Examinatcrs, 


Dame Elizabeth Fleming 
COntra 
her Children 
November 14. 1661, 


Ame Elizabeth Flemming Reli& and Executrix to Umquhile C3 al- 
D come Flemming Merchant in Edinburgh » and Tujrix datite to his 
Bairns, having formerly purſued an AQtiion of Exoneration againſt her 
Children, in which ſhe gave up as an Article of her Accompt a hundred 

ounds Sterling, payed by her to Patrick Scot of Lavgſhaw , whereupon ſhe 

ad retired her Huſbands Bond , and taken a diſcharge upon the back 
thereof , and had taken her Huibands name therefrom, whereanent the 
Defenders alleadged, That this being a cancelled Paper , could eſtabliſh no 
Debt againſt them , neither could Patrick Scots diſcharge prove againſt them 
wh | that 
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that it was a debt reſtand by rheir, Fatherand payed ſince his death,as Patrick's 
Teftimony and Oath could not prove, much lels his Declaration in wri ; 
whereupon, the Lords had ordained Patrick Scots Oath to be taken ex officios 
upon the truth of the Debtz and when it was payed to him, and by 
whom z who having D. poned, that ft was payed by this Purſuer after hcr 
Huſbands Death. The Lords did allow the Article: Now the Cauſe being 
wakened at the Purſuers inſtance , and Sir John Gibſon now her Huſband, 
one of the Clerks : The Dcfenders further alleadged, that Fatrick Scots oath 
ought not to have been taken, and could not be ſufficient to prove againſt 
them , that this was a true Debt , and payed by their Mother , but it be- 
hoved to be preſumed , if it was a Debt arall , to have been payed by 
their Father , and the Bond cancelled by him, and left amongſt his writs, 
and found by their Mother there 3 and now after her ſecond Viarriage made 
uſe of againſt her own Children ; albeit ſhe mace no mention of it before: 
And therefore the cancelled Bond being no Writs ſubſcribed by the Detun&, 
cannot prove , nor can Patrick cor's Diſcharge, or his Oath make it up3 
nor any uther thing, «xcept the Defenders own Oath. or Writ ; (ceing 
Witneiſes are not admitted in calcs of this Importance. Secondly, though ir 
were Evidently, and Legally Inſtructed and Proven, yet the Debt was pay- 
ed by the Mother, ſhe can have no allowance of it, becauſe ſhe payed 
Voluntarly , not =_ Twrix nor Executrix at that time, and cancelled it, 
and took a diſcharge of it 3 and it is both unwarrantably done, and muſt 
be preſumed to have been of purpoſe, to git it to her Children out of her 
opulent Fortune , having given above fourty thouſand pounds to the ſe- 
cond Huſband. The Purſuer anſwered , That the alleadgances were moſt 
Irrelivant, for as to the firſt , anent the Probation of the truth of the Debt, 
and payment by the Executrix 3 It is ſuthciently proven by the cancelled 
Bond, at which the Witneſſes Narazes are yet ſtanding ; by Patrick Scot's 
Diſcharge and Oath, already taken, who is a Perfon inconcerned , and 
above all exception , and if need bees, it is offered to be proven by many 
Witneſles above exception, who ſaw the Bond un-cancelled after the De- 
funas Death , which is abundantly ſuthcient, to take away the Preſumpti- 
'on , thatit was retired, and cancelled, by the Defun& himſlf, and that 
ſuch Probation was Legal, and Warrantable; was formerly found by the 
Lords of Seſſiow , upon the 7th of March, one thouſand fix hundred twentie 
nine, betwixt Falconer and Blair, where an Executor purſuing the Herr, for 
relief of a moveable Debt, produced only the Detuns cancelled Bond, 
without a diſcharge, and theſe ſame points being alleadged. « The Lords 
found , that the Action ought to be ſuſtained , and the truth ol the Debt, 
and the Payment after the Defun&ts deceaſe , to be proven by the Creditors 
Oath z or after his deceaſe by the Heirs Oath; ard it is unqueſtionable, 
That the Lords, in matters obſcure, as to the Probation, may ex » 06.43 
officio take all manner of Tryal, for finding out the Truth ; by Oaths of 
Partics, Witneſles , or any other manner of way , in matters of great«ſt 
moment, which being here already done , and the Teſtimony ſo clear, 
and of ſo unqueſtionable a Perſon as Patrick ' Scot, there remaines no doubt, 
but the Debt was truely owand, and payed by the ReliQ, after her Huſ. 
bands deceale. As 10 the ſecond Point , there is no neceffity in Law for 
Exec#tors , or Tutors to have Sentence, unleſle it be in Caſes of Competi- 
tion,to ſecure themſelves, agamſt other Creditors, purſuing afterwards ; or 
Caſes dubious, where the Probation is not clear , but to pay a clear Debt 
withont burdening Ppils with —— expenſes of Law, againſt which 
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the Pupils 'can now alleadge nothing, wherein they were prejudged, by 
voluntar payment, ſuch payments were never Repelled: Eſpecially in 
the Caſe of a Woman paying ſo ſoon after her Huſbands death, nor 
can it be preſumed a Donation, becauſe Donations are never preſumed, 
but muſt be clearly proyen; and it is very ordinar to thoſe who have In- 
tereſt to pay the Debts, and Confirm afterwards. 


The Lords conſidering the whole Circumſlances, found the Article not tobe al. 
lowed , « bet they were clear, that the Debt was ire, and really payed by the 
Fxerutrix , et ſeeing ſhe payed , not being then Executrix , nor 1utrix; azd 
canelled the Bond, without taking Aſignation ; they thought ſhe could not di- 
fireſſe her Children with it, but that it was a Donation in their favonr. 


Dame Elizabeth Flemming 
contra 
John Cibſon and "Flemming. 
Noven.ber 19. 1661. 


Nter eoſczem, There was another Aiticle of the ſaid accompt , where by 

the ſaid Dame Elizabech tlemwing, having lent out a ſum of money, 
in the Name of M.il.ome and Andrew Flemming's, two of her Bairng, 
ſhe craved , that the fajd Sum ſhould be taken in fart of payment, of 
the Portions of the whole Bairns; or atleaſt, in ſo far as was more nor 
the Portions of theſe two Bairnes , might be declared» to belong to her 
ſelf, It was anſwered for the Bairns, that this Bond was a Donation: by - 
the Mother , out of her own mcans, in favcurs of her Childrens 
and could not be imputed as a part of their means, becauſe, Fir/# The 
Bond did bear the Money to be lent by her in her Childrens 
name , and not in her own 3 Neither did it bear to. be as. a part of 
the Bairns mcans, nor in fatisfation thereof , as ſhe had ſpecially 
taken other Bonds in theſe ſame Bairns names, and fo preſumed confider- 
atly , to gift the Sum to theſe two B:irns , of whom one was a peithamus 
Child , born «<ight moneths after his Fathers Death, and ſo was nor 
thought upon by his Father., nor provided with Legacies as the reſt were, 
Secondly, The ; Arad of the Bond bears «xpreſly, the Sum to be payable 
to the Mother, in Liferent ; and one of the Children is ſubſtitute Heix 
to another , in caſe they had not Children of their own, ( Whercas 
another would have fallen Heir of Lyne to them, viz. An interyeniene 
Brother ) and to them both the Mother her ſelf , and her Heirs were 
ſubſtitute. The Purſuer anſwered , That ſuppoſing this were a Donati, 
on 5 yet it being a free gift , the mother might do it upon what Termg, 
and Conditions, and what way ſhe pleaſed. tz ef, by the Tenor ofthe 
Bond. It is provided , that ſhe ſhall uplift the Sum, during her Life; 
and the Children after her deceaſe; by which Clauſe, ſhe. is more: nor a 
naked Life-renter ; and ſeeing this Clauſe muſt be interpret cam effeFu, 
the only meaning, of it can be , That during her own Lifetime, ſhe might 
uplift the Sum, and diſpoſe of it at her pleaſure : and fo cvacuat- the fee 
in her Childrens Perſons , ſeeing there is nothing to oblidge her: to 
re-imploy it for the. Bairns uſe, if ſhe ſhould once uplifr it, 
as 
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it, as when a Father Infeft his Son in his Lands , reſerving his own Life- 
rent , with power to Diſpone , during his own life; there the Father is 
Liferenter, yet by that Reſervation , he may annull and evacuat the Sons 
Fee, even ſo here: For which two Prafticks of Dury was adduced, that a 
Father providing a Sum to himſelf and his Wife , and the long«| liver of 
them two 3 and failzing of them by Deceaſe, to his Son , the Son being 
Infeft in Fee $ and in the other Praftick , the Father be- 
ing expreſly infeft in an Annualrent for his Lifetime; Yet the Lords found, 
that the Father , during his lifetime , might uplift the ſum , and Diſpoſe of 
it at his pleaſure. The Lords found , by the Tenor of the Bond, that 
the Mother had Conſtitute her ſelf expreſly Lifere1ter, and the Children 
Feears : And that the power to Charge tor the Money, did bear nothing 
of a power to her to Diſpoſe of it 3 but was only the ordinar Reſeryari- 
on adje&ed after the Clauſe of Annualrent, in theſe words, but p :ejudice of 
the Jaid Anzualrent to her, during ber life, and af er her Deceaſe, to ive Bairns 
to wpliſt the morey; and fo, that albeit ſhe was not exprelly oblieged 
to re-imploy it 3 yet ſhe Conſtituting her (clf Literenter, without a- power 
to Diſpoſe of the Fee , did ſuthciently oblicge her to re-mploy the ſum. 
And as to the PraQticks, the caſe clearly differed , in this 3 that there the 
Father and Mother were not Conſtitute Liferenters in the ſum, though the 
Father was mentioned Literenter, of an Annualrent, accetlory to the ſum: 
But the Clauſe being to the Father and Mother, and after their D-ceaſe 
to the Son. It was clear by the common Pradticks, that the Son was not 


Feear,but Heir Subſtitute; fo that the Father was Feear, andmight Diſpoſe 
at his pleaſure. 


| November 20; 1661. In the foreſaid Cauſe, It was further alleadged for 
the Tutrix, that the Bond in queſtion could not be accounted a Donati- 
on, notwithſtanding the Reaſons before adduced, in fo far as ſhe was 
Debitor to the faids two Bairns, for their Portion, quia delitor non preſu- 
mitur donarez and therefore , Ptovifions granted by Husbands to their 
Wives, albeit they mention not the Contra of Marriage, but love and fa- 
vour : And fo in the Terms of a Donation , yet it is alwayes interpret, 
to be in fatisfaGtion of a prior obliegement in the Contr:@ of Marriage, 
and not, that both the poſterior and former Proviſion, are due tothe Wite. 
It was anſweted for the Bairns, that though Donation be not preſumed, yet 
when by the Nature of the Deed done , it appeareth to be anzmo donandi ; 
Tit 1s truly ſuch , albeit it bear not the name of a Donation, eſpecially in 
this caſe: Which Law excepteth from that general Rule , that Parents be- 
Rowing ſums for the uſe of their Bairns , from their natural affe&ion, are 
alwayes preſumed to gift, and not to fatisfie any former Proviſion , unleſs 
it were fo expreſt - Upon which ground. an Infeftment granted by a Fa- 
ther to his Son, though but a Baſtard, Redeemable upon a ſum of Money, 
was not found in fatisfaftion. of a former Bond, granted byhim to that ' na- 
tural Son, .as is obſerved by Dery , upon the 24. of July 1623. Stuart 
contra Fleming : But here, not only is this Bond , not in fatisfa&tion of 
the former. Portion ; but. bears .a Clauſe of a Liferent ; and of a re- 


turn to the Mother , which are incompatible with an intention of fa- 
tisfaction. 


The Lords found the Bond to be in ſatisfation of the Bairns Portions ;| pro 
tanto , aud 4 Donation , pro reliquo; . which many thought firange , ſeeing 
Q 4 
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a Bond of 100. Sterling, mentioned 14th. Inſtant, retired and payed by 
the Mother , and being proven by Patrick Scots oath , ſo to have been done, to 
the satisfa&ion of moſt of the Lords, which was clogged with no Proviſion, was 
not allowed to be in Satisfation of theſe Bairns Portions. 


Boſewel 
contra 


Boſewel. 
November 22, 1661- 


OHN Boſewel Furſues Boſewel of Abden , as repreſenting Henry Boſe- 

wel his Father , for payment of a 1000. pounds , due to the Purſuer, 
by the ſaid umquhil Hcry, and inſiſted agaii;ſt tne Detender, as lucrative 
Succellour , by accepring a Diſpoſition of Lands, and Heritage , from the 
ſaid umquhil Herry, whereunto he would have ſucceeded, and was there- 
in his appearing Heir, The Detender alleadged, he was not lucrative Suc- 
ceflor ; becaule the Diſpoficion was for Cautes onerous. The Purſuer an- 
ſwered , nor relevat, unleſs it were allcadged for Cauſcs onerous, equiva- 


lent to the worth of the Lard 5 as was formeily found in the Cale of 


Elizabeth Sinclar contra Elphirgsie#2 of Cardouws. The Defender anſwered 
maxime relevat, to purge this odious , paſſive Title, of Jucrative Succeſlor, 
which is no whe. e ſuſtain. d , but in Scotland ; ſpecially , ſeeing the Purſuer 
hath a more favourable remeid , by Reduction of the D.ſpoſition upon 
the A& of Parliamcnt, 1621. 1f the price be not equivalent, and there 
it is ſufficient, to ſay it was for a conſiderable ſum, or at leaſt, it exceed- 
ed the half of the worth , for there is latitude in buying and lelling , and 
as an inconfiderable Sum could not purge this Title; to the want of an 
inconſiderable part of the full price, could as litle incur it, 


The Lords before anſwer , ordained the Defender, to produce his Diſpoſitlor; 
and all Initruions of i1be Canſe onerous thereof , that they might conſider if 
there was a conſiderable want of the equivalence of ve price ; Lere the De 4 
der pleaded not , that he was not alioqut fucceſjurus, the time of the [iſ- 
poſition , being but Couſimg German to the Dejun# , who inight have had 


Children. 


Dowglaſſe | 
contra 
Johnſton. 


Eodem die. 


ODEM die, In the Competition between Dowglaſi in Abernethie, 

who Confirmed himſelf Executor Creditor to Gilbert Weymes in Dunes 
blane z, where Gilbert dwelled 3 and Jeb Jobn#.#» as Executor, Confirm- 
ed to the ſaid Gilbert, by the Commulſſars of Edizbergh ; becauſe Gilbert in 
a Voyage from Scotland to Holfand 5 died at Sea. 


The Lords found the Commiſſars of Edinburgh t» have no Right , unleſs the 
Defuntt had died abroad, animo remanendi, hrs Interlocwior was ſtayed, till 
the Commiſurs were further heard. 


Mar. 
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Marjory Jamiſon 
contra 
Rodorick Mccleud, 
December 3. 1661. 


ARJORF Jamiſon, Relit of umquhil Mr, Fobn Alexander Ad- 
| yocat, purlues Kodorick Miclend, for payment of a Bond of Penſi- 
on , of 200. merks yearly , granted to her Husband , bearing, For Ser- 
rice done and to be done, The Defender alleadged the Libel is not relevant, 
unleſs it were alleadged, that Mr. John had done Scrvice conſtantly, after 
granting of the of the Penſion, which the Lords Repelled. The Defender 
alleadged further, that he offered him to prove , that Mr. John did defift 
from his imployment as Advocat, after the Penſion, and became Town 
Clerk of Aberdeen ; and the Penlion being granted to him , who exerced 
the Office of an Advocat at that time, muſt be preſumed for his Service, 
as Advocat. 

The Lords Repelled this Defenſe, in reſpet of the Bond of Penſion, . bearing 
For Services done and to be done, generally, : 


Sir Robert Farquhar 
contra 


Lyjon of Mmiresk, 
Eodem die, 


I R Robert Farquhar , purſuing a ReduGtion of a Diſpoſition, againſt 
g 38:n Lyon of Mairesk , upon Circumvention. 
7te Lords granted Certification, unleſs not only the Extra&, but the Prin- 
cipai Liipoſition were produced, 7 reſpet they were regiſtrate at that time, 
n the Principals were given back to the Parties, 


Thomas White 
contra 
Crocket. 
December 4. 1661. 


HO MAS White purſues Patrick Crocket in Eliot, to make payment 
| of the ſum of 600. merks, which the Purſuer alleadged he had in 
a Leather-Girdle , when he lodged with Crocket , being in an In-keepers 
Houle , and that the Defender promiſed that the Purſuer ſhould want no- 
thing, after the Purſuer had ſhown him the ſaid Girdlez yet the Defender 
came ordinarly in the Chamber, where the Purfuer lay that night, and he 
wanted his woney from under his bead » Which he declared, and ſhew to 
the Defender the next morning - and therefore , according to the Law, 
nauth cauponts ftabularij &c. (which is obſerved in our Cuſtom) the Defen- 
der as Keeper , ought to be Decerned to reſtore. The queltion was here 
only , ot the manner of Probation. 


Q2 The 
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The Lord: feund all the Libel Relevant to be proven , pro ut de jure, and 


declared , that theſe being proven, they would take the Purjuers oath , 1n litem, 
won the quantity. 


Baillie of Dunnem 
contra 
Town of Inuerneſs. 
Eodeme die. 


IJ) AILZLIE of Dunnean purſues the Town of Inverne7 , for violent In- 
B tromitfhon in his Moſs, and moleſting him, therein , both Parties were 
culent to Diſpute , as in a Moleſtation. The Detenycrs alleadged Abſol- 
vitur;z tecauſe the Town of ſavern(ſs was Infett in their Burgh and Bur- 
row-lands, with common Paſturage in Montkaplech , and offered them to 

rove , the Mols contraverted , was a part of Montksjtoch , and that they 
, ron been in conſtant Poſlefſion thereof according]y. I he Purſuer Replyed,the 
Defenſe ought to be Repelled z becauſe he offered him to prove, that 
he was Infeft in his Lands of D«-near, with Parts and Pertinents; and that 
the Moſs contraverted, was proper Part and Pertinent of his ſaid Lands, 
and that he was in uſe to debar the Defenders therefrom, and to get Moſs 
Mail for tollerance , to caſt therein, and produced the ſame, under the 
hand of nine of the Citizens, and one by their Clerk 3 and therefore, be- 
ing #7 libello, ought to be preferred in 5 keny The Lords before an- 


ſwer , granted Commiſſion to Examine Witnefles, £77 inde, upon the Poſe . 


ſchon of either Party > Which being Reported , the Defenders craved 
the ſame. with the Diſpute , to be Adviſed, | he Purſaers Piocurators 
alleadged , there was yet no Litiſcontei/4iton , and they were not Infiltiog, 
and the Defenders could not con;pell them to lnfift, without a Proceſs to 
Infiſt , with certification : in which caſe, they would ger a day to lnfilt, 


The Lord found, that the Probation being taken before Anſver , was equiua- 
lent 10 Litiſconteſtation, as to the Points Propoſed, and that they mi. lt proceed, 
both to Adviſe the Points of Probation , and Relevancy together, and might in- 
ftantly Decern accordingly 3, albeit it hindred not the Parties to Propone other 
Alleadgences , in jure, then it were in the Diſpme , as in ordinary Litiſconte« 
ſtation - and therefore the Lords conſidered the Parites Infeftm-ms, ſpecially 
that of the Town of Inverneſs, bearing , with liberty to them to caſt Fail 
and Divote , in the Month of Kaploch, and ſeveral other Months; accor- 
ding as they were accuſtomed. of before, . Wkieb Clanſe the Lords found to 
be Qualified and Taxative, and not. t8 give an abſolute Right of Commonty, 
but only ſuch as they had before, which tehoved to be cleared by Poſterior long 
Poſſeſſion 5 and found by the "Dip ſitions of the Witneſſes, that that part of the 
Town f [nvernels, on the North :ſfide of the Water, only had been in Poſſeſ- 
fron, by caſting Peats in the Moſs contraverted , and that the ſame is 8 part 
of Menth Kaplock , and that the Purſuer had proven the Right of Property 
therein : And therefore ordained the Town of Inverneſs , on the other fe of 
the Water , to deſiſt from the Moſy contraverted , and granted Commiſſion to 
ſettle the Parties, anent their place , in caſting in the Moſs , 0 in caſe of va- 
riance , is Report. 


Jean 
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Tean Dalmahoy 
contra 
Hamiltoun of Binnie, 
December 6. 1661, 


T Ea Dalmahoy Charges Alexandee Hamiltoun of Binnie , for a Tack-Du- 
ty of 2000, merks, due to her for her Liferent-lands 3 he Suſpends 
on this Reaſon , that he has taken the benefit of the late AF of Parlia- 
ment, berween Debitor and Creditor and this $um being above 2000.merks, 
ſtands thereby Suſpended for ſix years. The Charger Anſwers, mwn relevat, 
becauſe the AZ extends not. to Rents, or. Tack-Duties of Lands.” albeit 
exceeding 1000. Pounds; but only to borrowed Sums , and other mo- 
ney bearing Annualrent 3 which in Recompence of that forbearance , are 
accumulat with the Principal Sums, | 
The Lords found the AG not to extend to Rents , or Tack-duties, and there- 
fore repelled the Reaſons. 


James Hoone 
contra. 
Abraham Hoom, 
Bodem die. 


Ames Hoom as Aſſigney to a Reverſion, and -order of Redemption uſed 

by the Earl of Hom , againſt Abraham Hoom , purſues Declarator of 
Redemption, and Removing in the ſame Proceſs. The Defender alleadg- 
ed Abſolvitor, becauſe the Reverfion expreſſed not Afigneys; and rhere- 
fore , the Defender cannot be oblicged to renounce to the Purſuer, an Af- 
ſigney. Secondly , At the time of the Conlignation , the Earl required 
the Wodſetter to Subſcribe the: Renounciation , to a blank Perſon, upon 
a back. Bond, declaring the ſame. to the Earls behove , which he-was not 
oblieged to do by the Tenor of. the Keverfion. - Thirdly, No:Declarator, 
till the Earl produce the Sum at the Bar, ſeeing he lifted it himſelf. 


The Lords found ,- that albeit the Reverſion expreſſed not Aſſrgntys ; yo 
ſeeing the Order of Redemption was uſed xr the Earl bimwjelp , the Alſſrg- 
rey had- ſufficient Right , but Decerned the Defender to 'Renonnce- only in 


favour of the: Earl and his Heirs , but not to -Diſpone to any other- Perſon, as 


the Earl deſired 5 and Declared , there ſhould -be no Decreet extratjed., t+R 
the Conſigned Money were produced , - and given up , neither did they decern 
in the removing , till the Parties were further heard thereupon. © 


Alexander. Tailsdfor 
contra 
Sornebeg, 
| | . Eodem die. | | 
Lexandey Tailzifer , as Heir appearand to umquhil Tailzsfer of Red- 
beus , Purſues Miſtreſle Margaret Foxreffer , his Uncles  Reli&, 


and John Schaw of Sornebeg , her. Husband , for Exhibition , ad-deltbe- 
R randum 


_ -— 
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rendum, of all Writs granted , not only to the Defun& , but alſo grant- 
ed by the Defundt , to his faid Relic , or any other Perſon. The De- 
fender alleadged, mon relevas ; for Writs granted by 'the Defun& to the 
Defender ,, or other Perſons 3 becauſe, albeit the Purſuer were enter- 
ed Heir , he had no intereſt for Exhibition thereof , unlefſe there 
were Clauſes in his favour therein, &* nemo tenetur edere inſtrumeg.- 
ta contra ſe ; and if this were ſuſtained , it were the way to make pa- 
ent , all the Charter Chiſts in Scotland, at the Inſtance of appearand 
heir , under pretence to Deliberat , but in effe&t to pick Quarrels, and 
find the weaknefle thereof; The Purſuer anſwered , maxime relevat for 
ſeeing the Law gives Heirs the benefit of Deliberatiom, they muſt have 
the neceſſary means thereof , by Inſpetion , not only of the beactite, 
but alſo of the burden of the Defun&t , without which they cannot 
know , mum ſit dammoſa herediras Eſpecially in this caſe , againſt a 
Relict , who prob«biy might have had Influence upon the Detun& Huſ- 
band, to grant Right to bo , that might Evacuat the Heritage : And 
in this cale, the appearand Heir had a more large Interelt to crave 
Exhibitioa , nor the Heir Entered, who could only crave Exhibition 
for D-livery, Tranſumpt, or Regiſtration , and ſo behoved to Libel a 
peculiar Intereſt; but the appearand Heirs Intereſt , is only ad deliberar- 
dum : And therefore, the Exhibition , as medium thereto , muſt reach to 
all, whereupon he ought ro Deliberat. Eſpecially the Detuns Debt ; 
and albeit it be true , memo tenetur edere inſirewmenta contra ſe, to found, 
or give Title to the Purſuers Aﬀtion : Yet he having Title by the Law, 
to crave Inſpeion for Deliberation, hath good Intereſt : Yea, if he pro- 
duce a Title in himſclf , he may even force the Detender to Exhibite 
Writes , ad probandum, by an incident, as well as third Parties , to whoſe 
Writ he hath no Right, fave only to bear teſtimony for him. 


The Lords having heard this Caſe in their Preſence , becauſe the 
Point had been variouſly Decided , .as to Writs granted by Defunds, 
found the Libel Relevant 3 not only for all Writs , granted to the De- 
fun 3 but alſo granted by the Dcfant , to his ReliRt Bairns , or Ser- 
vants , in his Family, at the time of his Death , being fuch Writs, upon 
which no Infeftment followed; for as to theſe z they thought the Regi- 
ſters may give as much Evidence, as was ſufficient to Deliberate, and would 
not upon this ground , open Charter Chiſts , for ſhewing real Rights, 
and the plurality carryed , that even Perſonal Rights , granted to ſtran- 


, ſhould-not be produced , hoc modo; ſeverals bein of the opinion, 


t Debts, Diſcharges and Perfonal Rights ; ſhould be thus Exhi- 
bite. In reſpet that Heirs in Scotland were lyable ſmpliciter , for all 


the Defunts Debts: | And therefore , ſhould have InſpeRion ., as. 


well of his Debts, as of his Eſtate, as was found before , between 
the _ of Swintour and Weit-nl;bit ,, obſerved by Dury , Februa- 
ry 26.1633. 
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Katharine Kinroſs 
contra 
Laird of Nanthil. 
December 10. 1661, 


T7 Atharixve Kinroſs , baving Charged the Laird of Nanthil , for pay- 
ment of a Bond , granted to her fiiſt Husband , and the longeſt 
liver of them two, and their Heirs z which failzing, his Heirs 3 he Sul- 
nds on this Reaſon, that ſhe is but Liferenter , and the Defun& be- 
10g Infeft in Fee , ſhe would not Renounce , but the Heir : 
Which the Lords Suſtained, and found the Letters only orderly proceeded 
for the Annuatrent. 


The E#rl of Roxburgh 
contra 
Mcdowal of Stedrick, 


December 11. 1661. 


"HE Deceaſed Earl of Roxburgh., having obtained Decreet of the 
Commiſſion, for the valuation of Teinds, in An+o 1633. againl(t 
Mc*dowal of Stodrick 3 this Earl having Right from the Deceaft Earl , pur- 
ſues Stodrick, for payment of the valued Duty. The Defender alleadg- 
ed , no Proceſs, becauſe he had intented ReduRgion of the ſaid Decreet, 
and Improbation of a Procuratory mentionated therein, to have been pro- 
duced by Mr. Robert Trotter , warranding him to conſent for Stedrick, 
to that Valuation z which is the only ground of the Decreet , without 
either Diſpute or Probation. 1n which Reduction , Terms are taken to 
produce 3 and being prejudicial to this Action , it muſt be firſt Diſcuſ- 
ſed, The Purſuer anſwered , that there can be here no prejudiciallity, 
which is only betwixt twq Principal Actions: but here, res eſt judica- 
te, by a Decreet, &- Hat ſentemia, &- dubins eft eventus litis ; neither 
can Redudtion , which is a petitory Judgement ; fiſt the Purſuers. Proceſs, 
which is a poſſcſlory J.dgement, upon pretence of prejudiciallityz other- 
wiſe Poſlethon might ſtill be imverted upon - ſuch pretences z Nor can 
the Earl be put from his Poſleſiion thereby : Eſpecially for the years pre- 
ceeding the intenting of the ReduRion. 


The Lords Repelled the Defenſe, as to the ytars , ante litem niotam, by 
the ReduGion, bit Smſtained it for the years ſince , in reſpe# the Farls Poſe 
Juju» was not clear , and that the Valuation was exorbitant , near as great 
as the Stock, | 

Hellen Hepburn 
corftra 
Hamiltoun of Orbeſtoun. 
December 12. 1661. 
Ellen Hepburn, as Executrix to her Father Humbie, Purſaes Sir James 


Hamilionn of Orbeſtonn , for payment of a 1000. merks, due to her 
Father by Bond, The — Abſolvitor , becauſe there be- 
: : 


ng 
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ing a Bond of 10000. pounds __—_ by Bal:aven , Humby , Preſiown, 
and Orbeſioun, tor the uſe of the late Duke of Hamiltonr, but there being 
nothirg to Inltru@ that it was the Dukes Debt - yet there was a Tran(- 
ation with the Dutches of Hamiltown , for a leſſer Sum , whereof Balha- 
ven, Preſioun and the Defender, had payed their part - by which Tranſ- 
aQion , the Purſuers Tutrix and Overſeer, did agree to quite this Bond, 
in reſpeR that her Father was acquited of any ſhare of the Bond, of 10000. 
pounds. The Purſuer anſwered: Firff., That the Detenſe ought to be 
Repelled-;: becauſe , being but a Verval Agreenient, before Writ was 
ſubſcribed, either Party might Refile. Serondly, The Tranſaction cannot 
- be Inſtruced , there being no Write, and Witneſſes are no competent ; 
neither can the Tutrix Oath prove again(t the Pupil. The Defender an- 
ſwered, to the firſt, that the TranſaCtion being paGum bberatorinms , it 
required no Write, aud fo there was not locus peniter;tig. And as to the 
Probation of the Tranſaction , though Tutors Oath of Knowledge, of any 
Debt of the Pupils Predeceflors, will not prove againſt the Pupil , be- 
cauſe the Tutor 1s ſegularis teſtis, and not in officio: But a Tutors Oath 
- to Deeds done by himſelf, i» officio, would ſufficiently prove the 
me. 


The Lords thought there was not locus penitentiz , from the Tra fuTJion, 
though but Verbal : but as to the manner of Probation, they ordained 8.e 1n- 
trix , and .Querſcers Qaths to be taken, ex officio. 


Gordoun of Giglt 
contra 
Abercrombie of Birkbog. 
Fodem die. 


IR Alexander Abercrombie of Birkbrg , having obtained Decreet of 
_) of Ejection , againſt Sir George Gordour of Grght, for Re-poſſeiling 
him in certain Lands, and paying the double Rent for the violent Pro- 
fits. | Gight Purſues Redu@on' of the Decreet, on theſe Reaſons + . Firf, 
becauſe there was no Law nor PraQick, to make the violent Profits of 
Lands., without Burgh, to be the double of the Rent ; which is only 
competentiby Cuſtom , in prediis urbanis. Secondly , The Ejeftion was 
preſcnibet , not being intented within three years, conform to the AQ of 
Parliament, Thirdly, Gights Defenſe of Entring , in vacuum poſſ-ſſuonene, 
. was only found probable , ſcripto wel juramento, whereas being fad, it 
\vas probable by Witneſſes. 


The Lopds Repelled the Firit and Serond Reaſons, as Competent, and emitted 
in the Decyeet , and as to the Third, The Decreet did bear the alleadgence in 
the Decreet, to be Gights entring "into void 'poſſeſſuon , with conſent of Partie, 
which conſent not being qualified by any palpable fat was not Probable by Wit- 
eſſes, + = 
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James Hamiltoun 
| contra 
the Tenents of Overſbeils. 
| December 13. 1661. 


w Ames Hamiltoun Merchant. in Glaſgow, having right to two apprylings of 
the Lands of Overſkeils , Purlues the Tennents for Mails and Duties, 
and after Litiscontjeſtation, 'Jobn Rollane' Writer Compears far his intereſt, 
and produces an Appryling , at his Inſtance; with a Charge againſt the 
Superiorss It was allexdged he could not be admitted in this ſtate of the 
Proceſs. The Lords admitted him, in refpeRt he craved no alteration to 
be in the Litiscontestation, but concurred therein, and craved Preference 
'to what ſhould be found due thereby : The faid Joh» being admitted, 
alleadged, he ought to be Preferred,becauſe he had charged the true imme- 
diate Superiour , whereas the other two Appryſers had taken Infeftment 
as if the Lands had holden immediatly of the KIN G. It was anſivered 
for James Hamiltoun, that he ought ta be preferred , becauſe he was Infeft 
Jong before Job» Rollane, and ſuppoſing his Infefment were nat of the ims 
xg Superiour , yet being in Poſſethon, by vertue thereof, fiveor fix 
Years ; he hath the benefit of a Poſleſlorie Judgement, and his Infeftment 
cannot be taken away without ReduRion, 


The Lords preferred Jokn Rollane, and granted nat the benefit of a Poſſefovie 
Judgement without ſeven years Poſſeſſion. 


John Boyd 
contra _ 
Laird of Niddrie and Edinonſtoun. 
Eo odem a. | | 


w 0h: Boyd, as Affigny Conftitute to a Bond of a thouſand merks by 1ol- 
wet , charged Niddrie the: Debitor , who Suſpends on double Poynd- 
ing : In which Compearance was made for John» Boyd 2 who having 
declared upon Oath, that the Aſignation was to his behove, for the fatis- 
faction of the Sum of fourteen hundred pounds, and that the remainder 
was to Wolmets own behove; according to which he had granted back 
bond to Welmet, . and thereafter granted 4 ſecond back bond to Major 
Bigger 3 oblidging him to make the Sum forthcoming to Bigga? , which was 
done before anyArreſtment-z but 'depones,that he knows. at that time his firſt 
back bond was given ; and that a Diſcharge of his firſt back bond produced, 
was by a miſtake, keeped up by Major Toms » and not delivered up to 
him till within this few days 5 upon this Oath, the Laird of Edmonſtowr; 
who had arreſted all Sums due to Wolmet in Nidaries the Suſpenders: hand, 
in June 1658, alleadged, That he ought to be preferred to Bigger , be- 
cauſe it js clear, by the Oath; that the Ricker has of the Sum was to Wolmets 
behove , and he having arreſted it before the diſcharge of Johr Boyds firſt 
back bond was delivered to John Zoyd,or Exprelly deliv toJohm-Boyd's be: 
hove,'or otherwayes, that the firſt back bond-were re-deliveredzno.deed that 
John Boyd: could do without Wolmets exprefle conſent, could prejudge Woke 
wets Creditors, It was alleadged for Bega, that albeit the frlt back bond 
4 ""— 
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+ delivered back to John Boyd before the Arreſtment, nor the di(- 
- man delivered to him , Lo Wolwet 'having ſubſcribed the diſcharge, and 
delivered it, albeit it came not to John Boyds hands, it was ſufficient to take 
away the firſt black bond. 


The Lryds preferred the Arreſter , and ſound the diſcharge could operat wo- 
thing , unleſſe w_ _— Joby oy , or ſome Perſon 10 his behove, 
before the Arreftment » for they thought if diſcharges Ly Creditors pus in athird 
Parties bands, not delivered to the Debitor , fhould be ſufficient 53 it would 
excruart all 4rrefi ments, unleſs the deliverie were expreſt to t Debitors behave, 


Homes 
CONmtra 
John Bonnar. 


December 14. 1661. 


MzZ and Homes, as Donatar to the Eſcheat, and Liferent of Lm# 
"YL quhile Joh» Home, purſued John 8onnar, for Compt, Reckoning, and 
Payment of the Sum of 16000. merks due to the Rebel, for the price of 
a Honfſe. The Defender alleadged abſolvitor , becauſe he had bexs fide 
made Compt , Reckoning and Payment to Ar. Alexander Home , Afigny 
Conſtitute by the Rebel , before any Citation, or Diligence done againſt 
him, to put him i mals fide, ſo to do, and produced the Afſignies: dif- 
charg , bearing, that the Defender had made Compt with the / 
and that there remains only the Sum of 1100. merks, which he acknow- 
ledgeds ro have received, and therefore diſcharged him of the whole. The 
Purluers alleadged the diſcharge, not bearing Payment of the whole Sum, 
but only of 1100. merks; nor yet bearing , that the Inſtructions, were 
given up to the Afigay cannot exoner the Defender 3 bur he muſt yet 
Re-produce the Accompt, and Inſtruftions thereof, likeas he has produced 
agreat part thereof in this Proceſs, becauſe no diſcharge could be relevant 
to liberat this Defender , but only payment made bona fide. : 


The Lords found the Diſcharge ſufficient , to liberat the Defender ; mainh, 
becauſe, albeit ru Diſcharge mentions g the InſirsFions to be = up ; 22x the 
Defenders was not obliaged to preſerve the ſame , or be at the hazard thereof. 
The Purſuer further otfered them to prove, that the Defender had yet-n 
his hand , the accompt and whole Inſtructions; and therefore ought toTe- 

redyce the ſame , that the Zords might confider , whether the Rebeils 
f yes had allowed any thing to him, which ought not to be allowed, 
and did belong to the Donarar, which the Lords ſuſtained. | 


James Dewar 
contra 
Counteſs of Murray. 

za v December 19. 1661. 
Ames Dewar, purfues the Counteſs of Marray , for Ejcfting bim out of 
certaify Lands', whereof he had Tack, and Spuilzing 4 him certain 
. Goods. The Defender alleadged abſalvitor - becauſe there wasa Clauſe in 
the Pucſers Tack 3- providing that if two Years Dutierun together , the 

| Tack 
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Tack ſhould expire, and in that Cale he Renunced the Tack, and there- 
after the Purſuer having Compted with the Defenders Chamberlain , by 
Writ produced 5 he acknowledged himſelf Debitor, in ſuch Sums, and 
ſuch Duties for bygone Years, with this Proviſion , that if he Failzied in 
payment thereof, my Lady ſhould, ( at her own hand, ) intromet with 
the Corns , and others lybelled, which were diſponed to her, for fatis- 
facggon of the Rent 3 and likewiſe, it ſhould be leiſum , to my Lady: ta 
ſet the Lands to any other Tenent thereafter , at the Term of Mertimeſs, 
and to Diulpoſe thereof, at her pleaſure. The Purſuer anſwered , nou 
relewat, unkfſe by Authority of a Judge, the Failzic had been Declared, 
The Defender anſwered , maxime relevat , becauſe Declarators are only 
neceſſar, in Reverfions , Back-tacks, or Infeftments, being of great lm- 
portance 3 bur not in ordwar Tacks, berwixt Mafter and Tenent., 


© Tie Lords foundthe Defenſe re'evant, founded npon the Accompt, and Bond; 
i” rel pe of the Tenor theresf 4: 4 forejaid;, lut would not haze Jo done upon 
the Clauſe of the Tack,, unteſ5 it had Lorn expreſly a power to enter to tle Poſies- 
ſion at any time brevi manu, | 


The Purſer further Replycd, That the Defenſe ought to be repelled ; 
becauſe he offered to prove , before the Ejedtion, he had payed a great 
Part » and offered the reſt- | | 


The Lords having conſidered it.c Initrutions of Offence produced , found, 
that it was not Special, tearing any Sum of money produced , or effered, and 
that there was no Conſignation /ollowing thereupon 3 and therefore ſuſtained the 
Defenſe , notwithſtanding the Reply. 


Earl of Rotles 
contra 
Counteſs of Buckclexch, 
Decemler 20. 166 rt. 


HE Earle of Rothes ; as Donatar to the Waird of the Counteſs of 
Buckclengh , and the ſaid Counteſs, for her ſelf, purſued the Twtors of 
Buckclewgh , for Exibition of the Charter Chift , and heal Evidences, and 
Writs therein , that the Donatar may have Inſpe&tion thereof, to the effect 
he may know. what Lands are Waird. The Tators Compeared', ' and dif: 
claumed the Purſuit, at the P»pils Inſtance, and alleadged. Firs?, No Pro- 
cebs, till the Counte's were called 2dly, The Lybel is not” Relevant, to 
conclude InfpeRtion of all Writs whereunto the Donatar cn 'pretend no in- 
wel 3dly. Now relevet for any Writs, becauſe no body is oblidged edere 
nſtrumenta contra ſe. 4thly , If there were any ground for this Purſuit, 
the Lands holden in Waird , behoved to be particularly Lybelled. 


. The Lordy Repelied the firft Defenſe , in reſpect the Connteſs was in procefſu, 
axd found the jecond DIE to reſtrif the oetlio , _—_ the Core and 
ber Rh and Father, there Retours , and Warrants thereof , and no more, 
wnleſſe the Purſuer condeſcend particulay! of other Waird Lands , and aj pointed 
one. of their-namber io have Injpection ofuabe Charter Clift, who ſhould ftow the 
the Prixcufaters of either Purtie fuch of the Writs as they found were Waird. 


& 
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Hew Monitgomerie 


. ue? -_ + ny contra 
> anal >: Lord Kirkendbrighs. p 3 
Fodim dits | 
Ew Monigomerie of Grainſhaw, and Meclellane his 


Spouſe, purſues the Lady Kirkendbright, for EjeQing them out of the 
five pound Land of Overlaw, and craved Re-polleſſion, and payment of 
the Maills and Duties intrometted with, The Defender alleadged no Pro- 
ceſs , becaule it is not alleadged , that the Purſuers was in Nacural Poſle(- 
fion 3 for only the Natural Poſlefſors can have Decreet of Ejection, be- 
cauſe, if there be- na;deed of violence Lybelled , but only Intrometting with 
the Maills and Duties; Eje&ion is not competent , nor any Violent Profits, 
but, only Aion for Maills-and Durics.againſt the Tennents, or Intrometvers, 
The Zurſuers anſwered, \Fbat Ejection may be Competent , though the 
Purſuer, was not uf Natural Pofletſiony .when'a Tennent 1s Ejected , anda 
Stranger, without Intereſt, enters inthe Natural Poſleſhon ; albeit the Fen- 


nents ſhoyld Collud,, pr. negle& ,.the Heritor! having but civil Poſſeſſion, 


by uplifting of Maills and Duties , [needs not. warn the Ej. cr; butzgay 
crave to je Entered, . to the Natural Poſicflion'; and the Violent. Profits, 
The. Defender alleadged , the Caſe is;pot here {6,, unlellc it were alleadged, 
the Tennents, were calt,out ; but the Defender may Defend the Right, to 


the Maills and Duties, ugon a better Right then the Purſuer, The urluer 


anſwered, ' That he declared, he craved only, Re-poſſeſſign , to the ordinar 
Profits. The Lords Ordained the 'Parties to Diſpute their Rights to the Maills 
and Duties, and Poſſeſſion as in a Dauble Poynding,andas if the. Daties were zet 
in the Tennents hands, The. Defender alleadged further , that: (hehath might 
to the Maills and Duties 3 becauſe.the offered her to prove, \that the Pur- 
ſuers Father in Law granted. 2 Back-band, oklidging hynſelf,.,and thus Heirs) 
to Reediſpone theſe Lands to. Umquhile Robers Lord Kirkadcright , from 
whom the faids Lands were Appryzed, _ to,which Appryſigg the Defender 
hath Right, and thereby has Right to the Back-bond, 4h\4 that the De- 


fenders Wife repreſents her Father as'Heir, or at leaſt as Lucfative Sucee (- 
ſor after the Back-bond.z and ſo as be might thereupon have debarred* the 
> of the Back-bond.,, ſo might the Purſuer, as Repreſenting him. The 


P 


urſuer alleadged, 1. Now Releves, becauſe the faid Back-bond is but a 


bond way (no way,granting the.ſame,,.) he offered | him.to prove , that it 


was Conditional ; .ſo.ſoon as the ſaid Umquhile Robert Lord Kirkewdbright 


ſhould requyre :.. #2 eſ#, he has never required. The Defender alleadged, 
he! had r_ equivalent,becauſe in aDouble Poynding formerly purſued be 


the Tennents, he had craved Preference , and the Purſuer alleadged, y 
on the Gondition of Requiſition'in the Back-bond, and alſo that be the 


Back-bond ; the granter,and his Wites Liferent was preſeryed Fy whereu pon 
\ 


the Defendepg was excluded. 


The L rds ound the Altea eance 0] the aid Double Poynding was wotE nelexs 
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Requiſition 5 and they fore found 
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« day ,. fo the Defender , to produce the Backbond , and to the Parſuer 
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Gjona 1. Qbligation, . and;the Defender had thereupgn no, Real\Right, but ; . 
only to, the Syperjoritica(becauſe, by, diſcharges of the Few-dutie produced, _ 
he acknowledged the Burſyer, 40 be Yroprietar, | 2dly, Ifany ſuch Back. 
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rave tbe Qualitie thereof » and ho fonnd the R eply net 8 acknow- 

£ the Defenſe , but reſerve it to either Pantie ig alteadge contra 

-oducenda , «nd fiwnd the Perſonal Obligdement {*fficient to d-bar the Pur- 
& , albeit the Defender bad no other Ret Right , fteing thereby ſhe was 

oblidged to grant 4 Real Right 38 1h8 Defender. | 


Alexander Barns 
contra 
Applegirth, 
Fanuary 1. 1662, 


Lexander Barns having ( Conform to the AZ made by the Judges, 
A. obtained Letters of Horning Summarily, at his Inſtafice, as Heir ro his 
rother Jawes Br»! , upon produQion of his Retour, and a Bond: gramed 
by Fobs ous of Applegirth z and thereupon , haying Demunced him , and 
Apprized his Lanas 3 -ppegirth Sulpends, on this Reaſon , becauſe the 
mew, confirming their Judicial Proceedings, liberty is granted to quarr.l 
and- reduce them upon Iniquity, and this was lniquitie to him 
Summerily, contrair to Law. The Charger anſwered now R — 
he followed the Order in uſe ar that time 3 and the liberty of Quarrel- 
ling is , for Unjuſtice in the Matter , and not in the Order of Proces 
dor z for then all their Debates would be n#l , becauſe they proceeded 
not upon Continuation, and Letters, 


The Lords (uRained the. Charge , as « Libel, to the effe?, tht Swſpender 
micht have bis Defenſes , { if be «ny had ) to be proven mt 6» flanilit, but 
wpon Terms , but declared the Approſimg fOrabd fland walid, for whatfamever 
wes /tond duc , bus prejedice te the Horting, 4 60d. x EM: 


$i Alexander Hoeom of St. Bathowes 
contra 

Orr and Pringle, 

January 3. 1662, 


Ir Alexander Hoom of Suit Bathanes , having purſued Improbatiog 

) and Reduction, upon Inhibition againſt Jobs Orr, and Wa'te- Pring'e, 
ang inſiſted for all-Writs of the Lands in Queſtion, made to the Deicn» 
ders Predeceſiors, and Authors of the Lands in Queſtion, and theDe- 
nary having Ages Be large » for Writs _ to: his Authors 
ualkfle they were called ; ving . eondeſcen particularly on, 
the Authors to be called. The Purſger-. offered bim 2— that 
theſe Authors were fully denuded , in. favours of the Defender , and 
that the Wits were in the Defenders own hands, The Defende 
ſwered ow Relerat, though they were in his hands ; becauſe his Au» 
thors being lyable for warrandice, ought to be called ; to 
there own Rights. The Purluer anſwered 4 the Defender 
nmace .. to,.them the Plea, The Defender anſwered , be 
oblidged to Intimate the Pleaz but the Purſuers to call the. 
in this Caſe , the Summonds was ſuſtained, for his Authors Writs, in 
«Anno one thouſand fix hundred — Years, And now the 'Pur 


þ 
k 


Hb#Drcifians bf abs Bordvot Seſſion, 


, the Defender: 42) taking adcoond: tmie to produce. The | 
Defender _ Ing reviewe of he, Gd AR and Interlocttor; | th 


_ TEES ba. *0- 
The LY reponed . Doſe 
ar 1 LY 


< $11 


as to w_—_ avraied, | 
TY. 


a_y 1390 BE. big Gar \ 
ana, of Tipe: j being curgat b 4" of his Creditors; Suſpends, 
1: and alleadgediopwyment rhade e "'Suſj (penders Son to them. Y 


exedy; now" Reltbaby" breadie& they declare the Charge 30 

t Sons — mn; who payed them, fo — wangyy 5 Au they muſt alleadge, | con 
Go by his means. . The Suſpender Replyed, That ſeeing they declar- 
ed it to be to his Sons behoye.y, . the, payment was: ſuftcient'\, becauſe he 
offered him to prove , by a Tranſadtion,, the Son was oblidged to pay bi 


Debts. The gm rs þ- 2a ( deriyin any... Tranſa&ion, _) if it were 
Su ering any. 


proven /, - the *his part of it ki 
' The Lords found the py andReph relevant, reſerving the Py —_— 
aff the et Ee. ber riducn, 4 6 Sans 16 
8 0 A ds wn 
ec IfA\ 3 Gd , 5 Jaws Seats Co 8iG%S 32% _ 
it; - TW <P FEI? contra - "i: 
OO IE nd % =_y s (4IC- 11 

"a oo Wo Antthonie Roſewalh- ana x | , 
#E» gE* y 1 | "3. 7 WW 44k) 44 8d 
Fre ttt Taka. wo Jannacry 4, 1.66. 28. p14 44Þ" © 


Ames Seaton ) FOI 'purſie* Anchibie* Roſewidl ," to # heart ſt Adin 
' and declared , That two.A ., to which he had right, were 
Jully Satisfied , 'by his, and. his © . Intronnfhion,, within the Legalls 
—— , in the. pt. The Defender alleadged , he was onl 
e*4 according, to his intromiffion , nform to he AG of P Plan, 
f-thouſand fix” hundred twenty” one , ment Appryſings, and ac- 
Eording to A Rental, of the Lands z as:thay. payed-, w nar 
'Fhe Purſuers anſwered that, that they could not-char _— by his Yer 
Stron which they could 'not' know, brit He bigp- 
@Qfavyth' he Rent-of the Lands as they” »fit his wick Ng 
W-ny/Dituions , 2, or Defalcations were in equent Years 3 
35 ſetting 'of the * Lands, at 'a lower Rate? poverty”'of the een 
vr jure he bchoved to condeſcend there n and their the R 


.and''Verity thereof, for in Law, an App ing” f Proneris 
pratorij ,. the Appryſer i is comptable for "8 ; Dil i ett Ta EC 
tfred in Poſſeſſion, | and - excluded the - roles - and Con- _ 


ditors from the Poſſeſſion. It were againſt Law and- —— to 1a 
That if he ſhould- abſtain , and ſuffer the *Tennent? 't6 keep "th 
Rent ; or” Depauperat, or the Lands to be "waſte , leone any Dili- 
nce , that his Legall ſhould" thereby expire , and the Debitor and 
Peeditgr: ſhould be excluded; + as'-was ung in the Caſe of the Earl of 
MWocbiſtele,*-ant Countels of -Backelewgh , and - was ſeveral | tinies fo 
foitit? 4 be the Lords before. -The Lords found the Defender compt- 
able! 'by a Rental, -as the Lands payed the cime of his Entry , "but 


prejudice 
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Prejudice of his juſt Detalcations, he clearing a reaſonable' Cauff® thereaf, 
and proving the truth of the ſame; - for they tholght ; *thar Albeit, Ap- 
prizers are only comptable for their Intromiſſtion , That is only, fog ſach 
paxts.of the Lands, as they interil only*to' polleile , *and not for thelg 
they never poſleſt ; yet in ſ6* far'as they once eftred * to pollefle, 
they muſt do Diligence. It was further alleadged, that no allow- 
ance ought to be given to the Defender, of a Compoſition he had4 
given to the Superiour , in reſpe& a prior Appryzer had given a Com- 
poſition before, and ſo he was oblidged for none, The Defender 
anſwered , that both the Prior and Poſterior Compoſition was within a 
Years Rent, which was due tothe Superiour , which the Lords allowed 
ſceing it was not alleadged that the Compoſition of a YearsRent was dif- 
charged by the Superiour,but only ing to the Cuſtame of” the Bur 


where the Lands lay, ſo much marked upon the Precept reccived in-name 
ofCompoſition, - _ 
| Earl of Latierdail, <4 
(> contra + } - 
7 Tennents of »>Swintown.' 
Ss Fenuary 7446.6 2, 
F | 


Ail of Lexderdail , 2s having Right to the Forefaulturecf the Ba- 
the- Tennents for Maills and Duties, 


s.,.at their entry , pay half a years" 
erm they remove; and ſo do al 
#' Year before the hand, and. fub- 
to Sw/#tour 


hath R the Fruits 4, and ſo to the Rents , © 


PR & j,, and no payment re the ha 
ot, A the Purſaite-iof a Singular Sucrefipr + 
frequently found ,.; that payment - before "the ha os 
Againſt an Appryzer /, yea even' a "at Atrreſter. 
ING and hi. Donatar finee their Right " 


and known .). cannot be - exchuded- © B 


bes 
Fote-maills , or: by Tacks appointing the Dokl: 23 be payed, the 
Term, ( whatſgeyer ledande the Tack be, ) Secondly, o al- 
leadganees, were - only probable ſcyipto vel juraments, The ah 
FOR , wag the C = _ not EO Fore-maills inſtanced , be- 
cauſe every Year is pa thin it ſelf ', ' and fo the firit Yeas. y.- 

half at the beginning thereof, and the half at the middle eo ge 
ſubſequent Years conform , which muſt be ſufficient to... the Tennent 


- 
: 
> 


Z 
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otherways Tennents paying at Whitſonday and Martinmeſs, ſhould not 
be liberat , becauſe the whole Year is not run out, or a Tennent paying his 
Ferms at Candleſwaſs (hould not be ſecure , againſt Singular pollcfſors for 
the profit: of Grafle thereof , till Whitſonday. 


The Lords found the Defenſe Relevant , and the Cuſfome of the Ba- 

rong to be proven by Witneſſes, and likewiſe the payment of the Dvutie in jo 
far as in Vilkud ; nu alſo for the money not exceeding an hundred Sounds 
Termlie. 


James Stewart, 
contra 
Feuars of + Aberbadenoch, 
Jannary 8. 1662. - 


Ames Stewart , as being Heritably infeft in the Milne of Aberbadenoch, 
purſues the Feuars of the Barony, for abſtract Multures of 
their Corns, growing within the Barony 3 or which tholed Fire 
aud Water within the ſame. The Defenders alleadged abſolvitor; be. 
cauſe they are Infeft in their Lands, feu of the KING, long before 
the Purſuers Infeftment 3 which Infeftment bears , " cores 
nice? eultyric , in the Jenendas, The Paguer Rephyrd , that allwic 


that Clauſe were "ſufficient Liberation amongſt SabjeRs yet thit #a 
Milne of the KINGS Propertic , wherewato Thirlage is fulfremty 
Confſtitute , by long- Paſleflion, of coming 10 the Milne ,” and pay 
Towns Multares » and Services; (:4s _ opinion, d. ind Yak 
_ ag by . the. Lords, Ferrnary 5 "A 
ve, - Dog contra WM» The” Defines anfin 2 greg 
Thick = to the KING'S - Milnes may be 'Conftitate rits, .y 
rake away an. xpent Eagaivn warned" by" YR, 1 G,..:/ 
Ih, 2s Red is reſjatt of uho'@) Wy 5 
peed Ce je Gel amen peſt + Cour " nd 
eto I%os havwd, or Ex: the bet 
ii uf _s 11 pn teen up 
"The Debenders Mey further. ablalviene , from- he Milt of the 


Teinkdeouuſe that wasnot Thirled ; nor bad the K1N'G Jay y-me 1 
t0:, when + he -grarited the Tafefimens of the-Milne, 'The & Rely, 
Polleffion iz 


Ne ainG fe 6 be Repelled, in reſpe&t of the 
Mckods Beg, bros the , . and their ras paſt f 
oyed> rb Multures of all their Corns, provvifcuouſly, withour ex 
on of likeas there are ſeveral Decreets 'fve abſtra& ul 
ruresof all the Corns without exception. The: -wnifeered ; That 
the y 'won Releunt ; for albeie loag Paſledbok may Wake » Thitlage of 
the KTN G'S own Baronie, that cannot»be' extended 'to other mens 
Right ,-of their Lands and Teinds, which cannot be Thirled without 
their own Conſent , or. Decxcets againſt themithrcs called, nor do the 
Decrects beer eind per exproſſune. 


The 


_— 
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Fe, The Lords fornd the Defenſe: Ridevwant ,, notwithſtavding of the Reply, ex- 
'cept ſub Teirds that thele Fire a.d Water within the Dereny ,,_:61d lihew-(c ſe- 
ftaired the Defer ſe for the Corns , eaten by the Defenders upow the Ground, 
in the Labpurmg, kc. + | \ | 


Earl of Murray 
contra 
Laird of Grant. 
Jarnery 9g. 1662. 


FF HE Earl of Harry Purſyies the Laird of Grant , to Re-diſpone 
| him certain Lands , which+ the Earls Father had Niſponed to the 
Detender, and bad taken his Back-bond , that if the Earls Friends ſhould 
find it prejudicial to the Earl, then” upon-payment 'of 2800. merks, pre- 
ciſcly at Whitſonday , he ſhould-Re-diſpone , #4 eſt : the Earls Fricnds by 
a T<ſtificat produced , found the Bargain tohis loſs 3 therefore he offered 
the ſum to the Defender, in his-own Houſe, which he refuſed z and now 
offers to. Re-produce it , cum omni cauſa, The Defender alleadged Abſcl- 
vitor; Firſt, Becauſe the Back-bond 1s padum de retro vendendo: And 
ſo a Reverfion, -which is ſtri&1ſſizf# jurir, and not to be extended be- 
yond the expreſs Terms thereof-3z wich are , that if Fames Earl of Mar- 
ye, ſhould re-pay the Sum at Wh:tſonday, 1553. preciſely , the Deten= 
der ſhould, Re-diipone - Bur there is no mention of the Earls. heirs, 
and ſb cannot extend to this Ear], though he were Heir , as he was not 
ſerved Heir tbe time of the offer. The P urſuer anſwered , that when Re- 
verſions are meancd to be Perſenal, and not to be extended to Heirs, they 
do bear » . That if the Rewirſ.y in Lis own time , cr at any time di.r.ng Lis 
life, &c. or ſome ſuch Expreſſions but there is nothing ſuch here, and 
the Purſuer was Retoured Heir to his Father z who dicd ſhortly-betore the 
+ - Term of. Redemption ; and having uſed all Diligence, he' cannot be ex- 
: cluded, by fuch an atcident, which he could fior help. © © 


” 
—- -- 


.--*.Tte Lords Repelled both' the Defenſes, albiit there was only an offer, without 
Conſignation , ſceing the Brck-bend did n9t bear, Premonition, or Cor figna- 
tion, but only payment, which che Purſuer now offered, .:, + _. 1 


. 


Baird : EY 

contra 

Baird. 

Eodem die. 
Aid in Saint Andrews , having taken the Gift of his Brothers EC. 
cheat, upon his Adultery , Purſucs Declarator thereupoh. . The De- 
nder alleadged ng Proceſles, til the Crime were Cognoiced in the Crimi. 
nal Court, or at leaſt, he were declared Fugitive and Denunced, for then 
| by the Horning, his Eſcheat would fall , but there is no Laws ror Geatute, 
making the Penalty of Adultery, to be the Adylterers Eſcheat ; for Queen 
Marigs $ta1me, ancnt Adultery, is only waking nottour Adultery —_—_ 
þut nothing as to other Adulteries. The Purfuer anſwered , that C oy 
' u =” 
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had made the Penalty of Adultery, to be the ſingle Eſcheat 3 and for Pro. 
bation of the Adultery » in this caſe, the .Defender had publickly confe(l. 
ſed it, and had ſtood in Sack-cloth for it a year, and had taken Remiffion 
from the King. The Defender anſwered, that Confeſſion in the Kirk, was 
neceſſary to purge Scandel, when ſuch Probation was Adduced , as Church- 
men allowcd to infer Confeſſion , which is but extra judictalis confeſſio, and 
cannot prove , ad «viHles ant criminales effeFus , neither can the taking of 
the Kings Remiſhon, ir ſtruct thele Crimes; ſeeing Remiſſions are frequent- 
ly taken to prevent acculations Or truuble, 


The Lords found the; Libel not Relevant, aud that no Declaratory conld paſſe 
unleſs the Defender had compeared judicially in a Criminal Court , and there 
Confgſed, or had been Condemned by Probation , but tl at the Confeſſion in tie 
Charch:, or taking Remiſſion , was no ſufficient Probation, | 


Andrew Barclay 
contra 
Laird of Craigivar. 
| January 10; 1662. 


— Barclay Purſues the Lairds of Craigivar , as repreſenting his 
Father upon all the paſſive Titles, to pay a Bond due by his Father, 
and infiſts againſt him , as behaving himſelf as Hear , by intromiſhon with 
the Mails and D.tics of the Lands of Craigzvar and F:nirie, The De- 
tender alleadged Abſolvitor, becauſe if any Intromiſſion he had ( not grant- 
ing the ſame ) it was by vertue of a fingular Title , viz. an. Appryzing 
led agan ſt himſelf , upon a Bond due by his Father. The Purluer anſwer- 
ed , nmn veleyat , unlels the legal had been expired ; for if the appearand 
Herr In:romet within the Legall, during which , the right of Reveifion 1s 
unextin, immiſcuit ſe hered#tati: and it 1s geſtio pro hereae. 


Tle Lords found the Defenſe Relevant, albeit the Appryzing was mot expired, 
unleſs the Purſucr alleadge , that the Defenders Intromiſſion was more iken ſatiſ- 
fied the whole Appryzing. 


Laird of Rentoun 
contra 


Mr; Mark Ker. 
Eodem die, 


He Laird of Retour having obtained Decreet againſt Mr, Mark Ker, 
for the Teinds of Fernifide, he Suſpends on this Reaſon, that he 
ought to have retention of the Annuity of the Teind, which he had pay- 
ed, and whereto he had Right. The Charger anſwered, that there was no 
Annuity due out of their Teinds, becauſe he was Infeft , cam decimis 
incluſis , which are not lyable for Annuity. The Suſpender Anſwered, 


that there was no Exception 1n the Ac of Parliament , 1623. of Teinds 
included. 


The Lords Recommended the matter to be ſettled, this being a leading Caſe, in 
relaiion to the Anwuity of Teinds included ; but they thought that Anttuity was 
| pot 

F 
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not due of Teinds included; becanſe ſuch Lands nw :r having had the Teinds 
drawn, there is nothing to Conſtitute Teind due for them, either by L aw, Pas» 
ion, or Poſſeſſion ; and ſo where no- Teind is", there can be no Annuity. And 
alſo, becauſe the Ground granting Annuity to ihe King, was becauſe the King 
kaving an ntereſt in the Teinds, afier the Reformation and the Titulars pretenc 
ing alſo Right , did ſurrender tle fame in the Kings fawviwrs, ard ſubmitted 
to Him , who Crnſirmed ihe Titulars queſtional ie Rights, and gve the He- 
retors the beneſite of drawing their onun Teinds , up.n a Valuatiow : and there: 
fore the Annuity was appoinied 10 be pajed out of the Teinds to the King, Int. 
the furrender did not bear, Teinds included,. 


Lord Carnagte. 
contra 


C.? 


Janwary 11, 1652, 


Ady Anne Hamiltoun , eldeſt Daughter to the Deceaſt Wilſiam D ike 

of Hamilious, having obtained Charter of the Lands of innerw #k from 
the King , as becoming in his hand by Recognition, 1n ſo far as the Lands 
being. holden Ward; the late Earl of Dirletown Diſponed the ſame to James 
Cicil, ſecond Son to his ſecond Daughter , whereupon the ſaid Lady Anna, 
and Lord C&'pnagie her Husband , for his Intereſt, Purſues Declarator of 
Recoguiion, againſt the ſaid James Ciczh, and agunſt Fames Maxwels Heirs 
of Line, and Heir-Male to hear and ſee them Secluded for ever, and*that 
the Lands were fallen in to the Kings hands, and belonged tothe Purſuer, as 
his Donatar- by Recognition , through the Ward-vzſl i)s alienation thereof, 
without the conſent X the King as Superivur. The Dctender alleadged no 
Proceſlesz becauſe all Parties having Intereſt, are not called , 2iz. Sir Ro- 


bers Fleicher, who ſtands publickly Infeft in the Lands Libellcd. 


The Lords Repelled rs Alleadgence , | as ſuger juretertii, ds reſpet is was not 
propened by Sir Robert, aud that kis Right could not be prejudged by anySen- 
tence, mhkereig he was not called. 


Secondly, The Defenders alleadged no Proceſs, becauſe the Heirs of Line 
are not lawfully Called , in fo far as three of them are Reſident in the 
Abbey , and are Minors, and their Tutors and Curators are only called at 
the Mercat Croſs of Fdinturgh ; whereas they Refide within the Regality 
of Brughtoun , and their Curators ſhould have been Citcd at the Croſs of 
the ( anongate , as head Burgh of that Regality, The Purſu.rs anſwered, 
that the Defenders Refide in the Kings Palace , which is cxempt from all 
Regalitics, and muſt be a part of the Royalty, being the Kings own Houle, 
by Tis Royal Regative. 


The Lords Repelled the Defenſe, in veſpe& of the Reply, and found the Kings 
Houſe to be Kojalty, and ſo in the Shire, and notin the Regal ty. 
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John. Nicolſon 
contra 
Feuars of Tillicutry. 
"January 14: 1662, | 
lit Nigolſen, as Baron of the Barony of Tillic«try, and Miln thereof, 


MD co. 


purſues the Feuars of 73/l:c#try, for a.certain quantity of Serjant-Corns, 

and for their abftrafted Multures, for which he had obtained Decreet 
in his Bareny-court , which was Suſpended. The Dcfenders -alleadged, 
that his Decrett is null , as being in vacant time. Secondly, As being by 
the Baron, who i1snot Competent to Decern in Multures, -or Thirlage' a- 
gainſt his Vallals. Thirdly, The Decreet was without Probation * The 
Baron nenther producing Title , nor proving long Puſſcihion - and asgo the 
Serjant Corn, nothing could Conftitute that Servitude but Writ, The 
Charger anſwered, that Barons needs no Diſpcnſation, in Vacance, and 
that Baron Courts uſe to fit in all times, even of. Vacance , by their Con» 
ſtant Priviledge» And that the Baron is Competent Judge to Multures, 
or any other Duty whereof he is in Poſleflion., And as to the Serjant Corn, 
in fatiffaQtion of his Decreet,” he hath produced his Infe{tn:ent, as Baron of 
the Barony ; which gives him Right of Juriſdiftion, and fo to have Ser- 
jants , whoſe Fees may be Conſtitute , and liquidat by long Poſſcfion. 


The Lords found the Rejly Relevant, the Charger having 40. years Poſſeſſi- 
On 4: to the Mutures, and the Purſuer declared be inſiſted not fr the Kings 
Feu-datie: in kind, but for the Teind, Seed, and Horſe Corn. 


| The PefenJers Yeadged Abſolvitor, for as much of the Corns as would 
pay the, eu-dutices, Miniſters Stipends , and all publick Burdens, becauſe 
they bebaved to. {a1 Corns for ſilying dof theſe, and in fo far. the. Corgs 
were at their own , and fo they could 'pay for no more Corps then their 
own , neither could they be lyable for dry Multure, unleſs it were Confti- 
tute by ,Writ z, eſpecially ſeeing the Charger Libels not upon the Defenders 
Intcftmept , D: Yonde of Thizlage, but upon his own Infteftment, . only ge» 
nerally ,; ks Infeft jn. the Milg ofthe Barony, 


The Lords Repelled theſe Alleadgences, apd S gee the Decreet, for all the 


Corme except Seed , Horſe-corn and Teind, which tholled not Fire and Water 
y | Nicol Harpey 
DC contra 
BA 3.4; | D | Hyow of Plandergaift. 
YO Eodemi die. 


Icol Harper purſues Collonel- John Hoom of Plandergaift , for payment 
N of a Debt of umquhil Hooms "of Plandergaift his Brother, and condes« 
{Gends, that the Defender hath behaved himſelf as Heir , at leaſt Succeſſor 
Lucratrve to his Brother, in ſo far as his Brother Diſponed the Lands of 


Plandergaift to William Hoom of Limhil, to the behove of the Dutader, 
en 


dev to pay oo, merkss He Suſpends on this Reaſon, that the D 
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then his appearand Heir, whereupon the Defender is now in poſſeſſion. 
The D-fender al'cadged , 107 relevat , to inter this paſſive Title , ugleſs 
the D:jpoſiron had becn to the Defender himſelf, or that he had thereup- 
on been Infeft , but a third Party being only in the real Right, and the 
Defun& denuded before his death z albeit there was a perſonal oblicgment 
of Truſt in F:vours of the appearand Heir, if that cannot_ make him Lu- 
crative Succcfſour, but che Purſuer may reduce the ſame, if it was without 
Cauſe onerous, 


The Lords foond the Defence relevant , to Liberat the Defender from this 

pjeve Title , bus would not put the Parſuer to Redudion , but admitted it by 

ly, ad hunc effc&tum , that che Dejender ſhould be countable according to 

bis Introwi(ſion ; and that the Purſuer as a lawful Creditor, ſhow'd be preferred 
»por his legal Diligence, to the ſaid Diſpoſition. | 


But the queſtion arifing , whether the Diſpoſition, if in truſt, was Lu- 
crative or not # and what to be Lucrative imported, whether without ary 
price , or within the half or third of the jult price ? | 

T he Lords lefore anſner , ordained the Diſpoſition to be produced , and ſuch 
Admini.les, fr infiruBing of the onerous Canſe , ar the Defender would make 
uſe of, reſerving to themſelves , what the [amine ſhould work, 


Robert Dickie 


Tlexder Monigomery. : 
Eoem dic, 


Robert Montgomery, to 2 Con- 
the ſaid Robert , Cl Thes- 
was 


_ he Aﬀgnitien, or ledautien, conform to the Diſchar 
produced. Charger + that the Diſcharge is as wanting 
Witnefles. The Suſpender replyed , he offered _ raph, 
The Charger anſwered, 268 relevat , againſt him, a ſingular Succeſſor, elpe- 


cially, queſtion being of the Dae : For if Writs proven H ph, 


that their Celenrs, and Authors might evacuat the Right by Diſcharges, or 
Remnumcations Holograph : And therctore ſeeing by expreſs AG of Parlia- 


The Lords repdied the Beajow of Suſpenſion and Reply, in reped of the «1ſwer 
aud dupls, and found th: rh Diſchage not to = its own date, againiF 
the Ail-gury, wnlejs the Suſpender could initrad# it by other Adminicles, Ga 

; x rge 


d 
x 
. 
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George Grant 
COMmra 
Grant of Kirdels, 
January 15. 1668. 


had Inkibit Morinſothe Wodl(etter, before he granted the Renunciation. The 

| Deke: der'alleatged, that he had a Reduction 'of the Bond,, wher the 

. Parſvers Inkibition was raiſed , depending, ant! decirey he beld theprodd. 
fatisfied, an] epagend his Reaſon by way of Defenſe -: , that the 


was ntl, wanting a Date, either of Day, Month, or Yea. The Purſtier 
anſwered , that the Bond bare, the Term of payment to be Whitſitnday 1635, 
3nd fo inſtruQs that the Bond was betwixt nr, 1634, and WW hitjon: 
z 1535.' The Defehder ah{wered 0s: relevat, unſels the Month and Pay 
_— expreſt, becauſe otherwiſe the means oflmprobation ceafe by prov- 


v 


- whe Ldrds R this Defenſe, [ring the Tear wes expreſt tn xe antiqua, but 
| Irxnreerg al been injifttd wn, leſs Reaſons in the mirect manntr would 
Juitammed. PP 
* The'Defender alleadged further Abolvitor , becauſe this Bond , albeit it 
be afligned to George Grant the Purſuer; yet it is offered to be proven, that 
the time of the Aſhignation, the ſaid Gwyge was Pupil, within twelve years 
of age , in his Fathers Family: And & in Law "it 1s preſumed , that it was 
acquired by his Fathers Means, -and is all one, as ifhis Father had taken Aſ- 
fignation in his own Name, and grarited'rtanſlation to his Son « And it is 


rel 
TRoodvr by earn Tay, Pup 


being —_—_ fink to the Pupil then this, The Pirie 

7 3 Furſt, he 5 no way ttfevant, npo _ | 
to rake away the Ri Handing in the Defenders Perba. —_ 

The Defenſe is not Yiquid , and fo cat make no competifatron , albeit his 

"Son. were exprelſly Aﬀﬀigney, as he is nor. 
| "Fe Loves fond the Defenſe Relevant , mleſ; the Pariier wonld condeſiend 

wn nid er A\fsgnative was gr anted mo bom #therwile then by tvs Fathers 

$4460 + . " hin Fotlulae 

contra 

Margaret Biſſet. 


| "OM Januaty 18, 1662, 
JP ons Fairholm vs Executor Creditor,Confirmed to duvlray ew, purſues 
=  Margeret Bifet his Relic, todeliver the Ware in his Chop, contained 
in the Purſuers Confirmation, The Defender alleadged Abiolvitor, becauſe 
= (be 
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he has Confirmed the Ware in the Shoþ, ſpecially and particularly forthe 
aſe of the hail Creditorsz and the Purluers Confirmation 1s only general, 
not condeſcending upon the particular Ware : And though the Defenders 
Confirmation be poſterior, yet CONE xantl-hath maieed Polleffion be- 
fore any Purſuit, at the Purluers inſtance, upon his prior Confirmation; and 
Confirmations 4o not eſtabliſh Property, until Poſleſſion or Execution; but 
is only as a legal Diſp« fition incom GH of Eſcheat,where the firſt Sen- 
tence, or Pofſcſſion, gives the firſt real-Right of Property. The Parlner 
anſwered , that his Conan is ſpecial enou $ _ the Ware of the 

n0 be- +, 4 OEfr.s SOV you 

pr Ae way ie ek, bene tak Whref awd 


vikwz andrhe Property xp t, »j6 JbFo; ahem 


—_ hon the ig nayymerens 
pracice of auld no Reatd FT 
ally ad owiſſe , hd (he'could SEES 

had Confirmed, Tix Defender ahiw 

Judypes in the Wlurpers tie, bll Gr 
atter the Defunds | 3 Nere bickioed Ws £0 ih 
fore it was then the Cuſtom, that all Confirthed 
ſceing they could get no more then what was in 
the Defenders Confirmation being at that time, muſt be fi 
Purfuer anſwered , that the Defender teifidt Have the: 

of Sederunt, becauſe ſhe Confirmed not Within +] 
fans Death. The Defendcr anfivered, ſhe ©bh Wittith fk 

ot ſix or ſeven Dayes rhore, which an iron erde Jiffererice, 


The Lords preſerred the fieit Executor to the Goods in the Shop. 


Mt, yolw Peat 


| contta 
Byel of Buſfintter. 
Evdeht dhe. 
R. John Veach, as Aﬀfigniey b arſe: ores « liewted- 
M onz purſues Detlarator a Bye RD 
cadged Abfolvicor, becauſe rhe premonition is a, 
_ ps 1p ere the Phrorutitory products þ-— 
_ w_ oc The Purfuer ary 
_—_— had been demand ae tne, and had pry rk 
Han If need beis he offers Him to prove, by the 
the Procutatory was then ſhown, Thi 
ry is es and the Purfiter was c 
albeit not call 


The I br: faftahnedihe Order, the # ff railing th Avpazory, 
NDS Ou 6a whe * _ Fw 


X 2 | is - 
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Alexander Colquhoun 
. pe Ip contra 
en his Creditors. 
Fodeme dis, 


' A Lexander Colquhoun inGlaſgow, purſues Liberation, fuperceſſione bonoruem, 
"'£'\ The Defenders alleadged Abſolvitox, becauſe they offer them to prove, 
that the Purſuer did wittingly deceive them, - in borrowing ſums, and taking 
of Ware from them , after he knew that: he was injolpergo ,. and Bankrupt, 
The Purſuer. anſiyered , #onrelevat, againſt Liberty, which is a favourable 
Cauſe , and can beſtopped by nothing, but fraudulent Decds, (ince the In- 
carceration , or. offering of Aliment. The Defenders craved ,..that 'if the 
Lords inclined: to grant Liberty , that the Purſuer might be decerned to fit © 7 


upon the Nyyer-ſtone, and wear the habit. The Purſuer anſwered , that 


was long lince out of Cuſtome, 


3 


© ,The Lordsbefore anſwer, ordained the Purſuers oath to be taken, upon 
- the Defenſe; whether hedid contra theſe Debts after he knew himſelf 5s. 
Solvent and þ pt, and they reſolved if it was ſo found, they would not 
i hin Liberty without fitting upon the Dyyer-ſtone, and. wearing the 
tiabite, © | 


Lajrd of Polwars 
contra . 
Hooms. 

January 21. 1662. 


iF- He Laird of Polwar! parſves a Declarator of Redemption againſt Heoms, 
*U'F*-who'; alleatge Ab olvitor, becauſe the Reverſion was not fulfilled, 
which bore W ſum of a 1000. merks, and a Tack for 19, years after theRe- 
gdeinption. - The Purſuer anſwered, the Alleadgence ought to be Repelled, 
%eeauſe theLands Wollet is worth 400. merks byzyear; and the Tack-duty is 
'only four pounds, and ſd it is an Uſurary Paction, whereby the Wodſetter 
will have much more then his principal ſum , and his Annualrent , and ſoit 
ts null, by the common Law , and by ſpecial Statute , Par, 1449. cap. 19. 
bearing, that, when Wodfetters take Tacks tor long time, after the Bond be 
out quite '; fich'Tacks ſhalt not be keeped after Redemption, unleſs they be 
for the very Mail, or near thereby. The Defender anſwered ; Firf?, That 
vtatuteis butanException from the Immediat preceedingA& of eartiament.in 
favours of Tennents , that their Tacks ſhall not be broken by fingular Suc- 
ceſlors, buying the Land : and therefore is only underſtood in that caſe, 
when the Wodlet Lands are bought from him that hath right to the Rever- 
fion, by a ſingular Succeſſor : but this Purſuer ig Heirto the granter of the 
Waglet, 2/y,That AQt is long ſince in deſwetnde. 31y, Whatever the AR might 
Operate 'amongſt ſtrangers, yet it is clear by the Contract of Wodſet produced, 

| that 


ou” __ —_—— hk cf "_— 


«the 'faid 


the Defenſe, and ſu#ained the Summpns; ih reſpe(t there was noBon 


. 
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that the Wodſert was granted by the Laird of Polwart to his own Brother; 

and ſo muſt be Repute to be his Portion Natural,and the eldeſtBrother might 
yell grant a nineteen years Tack to his youngeſt Brother , albeit there had 
been no Wodſet. Likeas, inthe Woilſet there is Reſerved, the Liferent of 
4 third Partie ; who lived thirty fix Years thercafter, during which time 
the Wodlet got no Rent; 


- qv The: Lords found the Defenſe and Reply relevant , and Ordaintd 20 Declare. 


| ter tobe extratfed, till the Tack were Produced , and given up to the Widferer, 


o& Laird Balvaird, E - 


1 1 3 contra , 
| Creditors of Annandail. 
Evodenme die, _ 


is : 


H E Laird Balvaird, As Heir of Tailzie to David Viſcount of 
Stormont , in the Lands of Skwr, Purſues the Heirs ot Line, of the 

faid David and Merge Viſcount of Stormont, and ſeveral their-Creditors, 
Eybelling , That by an Infefrment of Tailzie of the faids Lands, mad&by 
Pavid Viſcount of Stormont. It is expreſly Declared and Provid- 

ef, :That none of the Heirs of Tailzie, ſhall do any Need prejudicial, to 
the Tailzie ; or” contract Debt , whereby * the Tailzie may be altered, 
otherwayes the!Debt- ſo Contracted ſhall be #»ll, and the Contracter ſball 3p/o 
faFo, loſe his Right of Propertie, which ſhall belong'to-the neareſt Perton 
of the Tailzie, and ſubſumes that the late Earl of Annandail laſt Heir of 
Tailzie Contrafted Debts 5 which might effc& the ſaids Tailzed Lands, 
and concludes, thatit ought to be Declared , that thereby he incurred the 
Clauſes itritant in the Tailzie , and loft. his Right of Propertie; and- thae 
all the Bonds Contracted by him, and Appryzed upon, are zu , quoad 
theſe Lands, and that the Purſucr as neareſt Heir of Tailzie, may enter Heir 
in thele Lands, to David and Mango Viſcounts of Stormont , and enjoy 
the ame, free of any Debt ContraRted ſince the Tailzie. The Creylitors 
alleadged no Proceſs to Annul their Bonds, and Appryfing,hoc ordige;bF, way 
of Declarator , but the Purſuer muſt via grdinraria Reduce ; in which G(e, 
the Creditors will have Terms granted them to produce, the Writs called 
for to be reduced : which PR , being in their favour ought” not to 
be taken from them in this extraordinar unformal way. The” Lend ryelea 
craved 


to be produced, or ſimplie reduced; but only that any Boris granted tothe 
Defenders fince the Tailzie are #w# , and all following 'thereupan ,' as to 
the Lands in Tailzie , which is no tnore then that they affet'not the Lands 
n the Tailzie, and there is no neceflity of ReduRion, - but where the 
Writs muſt be Produced , before they can be Reduced , 'and even- in that 
caſe , if the Purſer fatisfie the Produ&ion himſelf, the Defender hath no 
delay , and here the Purſuer produces all that is neceſſar , and craves the 
reſt to be Declared »#!l in conſequence. + 


The Lords ſuſtaimed the Summont. 


Y 


- 
PP ho 
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contra 5 
Earl of Nithildale, 


January 22. 166 2. 


Eorge Glendinning of Partoun , purſues the Earl of Nithiſdale , for 
(GG fulfiliag of a Contra&t of Excambion betwixt the Earls Father, 
and the Purluers Grand-fatherz and infiſt againſt the Earl , as lawtully 
— to enter Heir to his Father. The Earl alleadged abfolvitor, be- 
cauſe he offers him to Renunce to be Heir - The Purluer replyed, the 
Defenſe _—_— be repelled, quia res nor eff intigra ; becauſe the Earl 
has done a prejudicial to his Renunciation, viz. he granted a Bond 
for two thouſand pounds ſterling to the Earl of Dirltoun , only {1mulatlie to 
his own behove , _—_— his Fathers whole Eſtate was adjudged, and 


that Adjudication aſligne to the Earl himſelf, and ſo he having intromet- 


ted be that Simulat Title , with the Maills and Daties of his Fathers Lands, 
he hath behaved himſelf as Heir, and cannot Renunce - The Detcnder 
___ that the Reply ought to be repelled; becauſe he offered not only 
to Renunce , but alſo to Purge that Deed of his , and the Adjudication of 
two thouſand pounds ſterling , and to declare that it ſhould not prejudge 
the Purſuer, nor his Fathers lawful Creditors, and that he ſhould be compt- 
able for the Price of any Lands he had fold , or any Rents he had uplifted. 
The Purluer triplyed, that the duply ought to be repelled y becauſe medio 
zempoye , the Earl had boughtin expired Appriſings, with the Profits of the 
Lands, The Defender quadruplyed , that he was content to reftriRt any 
ſuch Rights , to the Sums -he truly payed for them , and not ro exclude the 
Purſner by them. The Purſuer Anſwered, 7 hat he having once behaved 
himſelf as Heir, no Offer, nor Renunciation could be received. The Dz- 
fender Anſwered, that his-Intromifſion could not be geſtio pro kerede, becauſe 
it was fingulari titulo, and not as Heir, and is geſtione there muſt appear 
anizus adened; ant immiſcendi, The contrair whereof is here ; for the grant- 
ing of the Bond, and the taking right to the Adjudication thereupon, was 
ot purpaſe , that his Intronuſhon might not be as Heir , or as immixtyon, 
which can never be without an illegal, and unwarrantable Deeds byt all 
that was here done was Legal, there being no Law, nor Cuſtom to hinder 
the Earl, to grant a Bond , albeit gratis, and after Dirltoun had Adjudged 
the Lands, there was no Law to hinder the appearand Heir totake Allg: 


, nation thereto, and bruik thereby, more then a Stranger z and albeit there 


were Simulation , or Fraud , that might be a ground to Reduge upans but 
not to infer a general -paſliye Title, to make the Defender lyable to all 
his Fathers Debts, from which Paffave Title, qui res coleratns titulus exenſes, 
and albeit this Paſſive Title be not any where elſe in the World , but in 
Scotland, yet it was never applyed to this Caſe now in queſtion , but by 
the contrare, fince the AF of Pazliawert one thonſand fix hundred twenty 
one, by which Heirs may be charged to enter Heirs to thew Predecglors, 
not only for the Defuns Debts, but their own 3 any Bond granted by the 
Appearand Heir although gratis, would, þe wad, to Apprize, or Adjudge 
the Defuncts Eſtate , and therefore , there being many Caſes, in which the 
Appearand Heir could not probably know whether the Heretage would be 
Hurtful , or Profitables This hath been ofttimes adviſed , as the remcid, 


by 
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be Sir Thowas Hope, and many fincez That the Heir Appearand might grant 
a Bond, and thereupon the Lands being Adjudged, might take Right there- 
to. The Purſuer anfweredgthe Defender had intrometred with theRents of his 
Prediceſlors Land, which albeit not aniwo adeund;, yet anin'd n_s e 
Lucrandi, which cannot be maintained by a firewlat null Bond, by himſelf to 
his own behove , and Adjudication thereupon; and if this were ſuſtained, 
no Perſon would ever after enter Heir tohis Predeceſfor, but rake this in- 
dirc& way , to the Defraud , and Vexation of Creditors; and. entring 
{9 to polle(ſe , would buy in other Rights, and maintain his Polſon 3 as 
this Defender hath done, and would not be dblieged, or Willing coreftrict 
theſe Rights , ashe doth. 

The Lords, afier long Conſider atjan and debate fn the matter, found the 
Earls offers relevant , but reſolved to make and publiſh an A of Sederunt, 
againſt any ſuch courſes in time coming , and. declared, that it ſhowld be geſtio 
pro berede,to intromet upon ſuch fimwl it Titles. 


Adam Hepburn 
COULTA 


Hellen Hepburn. 
Eodem die. 
Dam Hepburn, Brother to the Decealt Thomes Hephurz of Hambie 
Purſucs ReduRion, and Improbation agaialt Helier Hepburn his Bro- 
ther Daughter, of a Dilpoſition made by him te his Daughter on Death 
Bed. | 

The Lords granted a third Term for ProduGion, bn reſpect of the Improbati- 

on , alteit there was but a Writ or two culled for Nonwnatizs. 


Laird of Rentaun. 
contra 
Mr. Mark Ker. 

January 24. 166%. 

THE Laird of Rextowe having obtained Decreet before the Commiſha- 
ries of Berwick, againſt Mr. Merk Key, compearing for three Chal- 
ders of ViRual of Teind , Mr. Mark Suſpends , upon miquity z becauſe 
he having proponed a Relevant Defenſe ; that he ought to have allowance 
of the Annuitie which he had payed; which affeted the Teinds. It was 
repelled, The Charger Anſwered z wor relevat , by way of Sufpenfion, 
without there were a Reduction. The Suſpender Anſwered, the Reaſon 
was inſtantly verified, by in{peCtion of the Decreet, 
The Lords found the Reaſon not competent by Suſpenſion without ReduFion. 


Mr,James Rew[.y 
cotra 
Eerl of Wintoun: 
N Ar. James Raw: , as having Ri tranſlation from George Seator, 
M Aﬀgny hve K2 by my LEly Seapoga Bond due by the umgquhile 
Earl of you , purſues this Easl x payment, who gre fr 


no Pro- 
Cc 
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ces, becauſe the time of tlie Aſſignation taken by Sir George Seatoun ,” he 
was one of the Defenders Tutors, :4hd fo it is-preſumed, that-the Afignation 
was purchaſed by the Pupi's Mearts, and as the Tutor could have no Proceſs 
thereupon againſt the Pupi/, till he had made his Tutor accompts , ſo neither 
can his Afſhgney ; ſeeing ir Perſoralibus, all 'exceptions competent. againſt 
the Cedent are. competent againſt the 'Afſigney. 


The Lords found the Defenſe relewant, wwleſſe the Purſuer would find Cantion to 
pay what ſbould be found dne by $:r George, by the Tutors Accompts, as they had 
done before, betwixs Grantand Grant, January 15. 16 6 2. 


Laird of Lamingtoun 
- contra” 
Sic John Chiefy. 
\ Fanuary 29. 16 62. 


F*H E Laird of Lamingtonn purſues Sir John Chizſly, upon the late AZ of 
Parliament 1661. bcuwixt Debitor and Creditor, to reſtritt a proper 
Wodlſet, granted by Lamingtoun to him,of the Lands of Sywmontourto his An- 
nualrent. The Detender excepted upon a Back-bond granted by Laminge 
tour, whereby he expreſly renuhced the benefit of the Uſurpers AF, be- 
rwixt-Debior and Creditor, aid all ſuch A#s, made or. to be made, and 
oblidged himſelf, upon Honour and Conſcience, not to prejudge Sir John 
of his bargain, to.which no fubſequent Eaw could derogat, unleſs 1t had been 
ſpecially, notwithſtanding any ſuch PaQion. Seco-d!y , The foreſaid AFZ 
hasan expreſs exception ; That where ſuch 4s, made and tobe made areRe- 
nounced ; the benefit of that 'AF ſhall not be competent to ſuch. - The Pur- 
ſuer Anſwerd tothe firſt, That Pa&ions, or Renunciation of Partiescannot 
operat, againſt a poſterior Law, Secondly. The perult here, is, for reſtri&- 
ing of a Wodſet to the true Annualrent;; forall that was done 1a the Uſur- 
pers AF, was to take Land in fatisfation, and to delay payment, but this 
Clauſe of the A& is nothing ſuch, and fo is Caſus Incogitatus, which could 
not be held to be Renunced, unleſs it had been expreſt, asto theexception 
in the AZ itis notan Exception /general to the whole. AG, but. to the Ante- 
cedent part of the 4; and thisClauſe, anent Reſtrifting of Wodlſcts, is po- 
{terior to the Exception, and not derogat thereby. 


The Lords Repelled the Defenſe, in reſpect of the - Reply , and found the 
Excejtion not tq Derogat to, the Poſterior Clauſe concerning Wodjets. 
- Lord Burly 
contra 
. Fohn . Sine, 
January 30. 16 62, 


T E Lord Buyly purſues John $ixe, for intruding himſelf in a Coal- 
heugh, wherein the Purſuers Author was infeft ſeverally, and not 
in the Land, but only in the Coal, with power to ſet dgwn Pits through 
all the bourids of the Land, The Defender alleadged ab olvitor, becauſe he 
ſtood Infeft in 'the Lands lybelled , with Parts and Pertinents, . and be. 
vettve. thereof; was ſeven © Years in Poſfeſlion, which muſt Defend 


him 
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him in Poſſeflion, until his Right be reduced, The P:iriver anſwered, that 
the Defender could have no benefite of a poſſefjory Judgement, not being 
exprelly Infeft with the benefite of the Coal , in prejudice of the Purſuer, 
who was exprelly Infeft, and Seaſed in the Coal, and in poflcflion of the 
Coals paſt memory. The Defender anſwered , there was no ueccflity ofan 
expreſs Infeftment ofthe Coal, whichis carried as part and pertinent, as Craig 
obſerves in diege de inveſtituturis __ , to havebeen decided betwixt 
the Sheriff of Air and Chalmers of Garthgirth , and fo being Infeft, andin 
poſſeſſion ſeven years , he has the benefite of a poſleliory Judgement, 


Tle Lords found the Defenſe Relevant, but Repeclled the ſame, in reſpe# of In- 
terruption withdn ſeven years, which was proponed, 


Halbert Irwing þ- 9'Y 
contra n 
Mckartney. - 

Eodem die, 


Albert Irwing parſues M*kartney for Spuilzie of ten Oxen. The De+ 

| | fender alleadged Abſolvitor , becauſe he Intrometted with the Oxen 
by 'Warrant from Mr. Robert Ferguſon, to whom the Purſuer had giyen a 
Diſpoſition of all his moveable Goods, for relief of a Cautionry, for which 
Mr. Rovert firſt, and now this Defender is Diſtreſt, Secondly, He offers him 
to prove voluntar Delivery of the Oxen', by the Purſuer to him for the 
cauſe forelaid, But becauſe the Purſuer hath (2+ pane ſeveral other per- 
ſons as Complices, which are neceſlary Witneſſes, of purpoſe, that he t 
exclude them from being Witneſles , he deſires they may be ned Wer 
nefles, or otherwiſe Diſcuſt, Firſt, that if they be Afſoilzied, they may be 
Wuneſles. The Purſuer anſwered to the firſt, or relevet, a Diſpoſitione 
unleſs there had been Delivery ; and albeit there had been an Inſtrument o 

Delivery, yetit being di/poſitio omnium bonorum, two years before the medling, 
could be no Warrant for fummar medling, without Sentence of a 

and gave only js ad rem, But ſpecially the medling with the Plough Goods 
' _ of Labourage, when the Purſuer put other Goods before the De- 
ender. 


The Lords found the firi# Defenſe Relevant, founded upon the general Di 
ſition and — of P. 4 and that the Diſpoſption alone, though x12 
out any pojejſuon , had been ent again# the Diſponer ad vitandum fpoli- 
um > erleſs ihe Defender had [mtrometted by violence, being reſtited by force. 


But they proceeded not to the ſecond Defenſe, which doubtleſs was Re- 
levant, and the defire reaſonable of Diſcuſſing the remnant Defenders; 
Firſt, that they might be Witneſſes if Afſoilzied: Yea, it ſeems they could 
not be hindred to be Witneſſes, uſed for the Defender, though they might 
be tuſpe& Witneſſes againſt him, as being Intereſt, to put the Spuilzic upon 
him for their own relief. 


N 
$* 


The, NeciGons. of the' Lords © of Geſcion. 


Sir James Cutringhdmt 
contra 
Thomas Dalmakdy. 


February x. 1662. 


Ir James Cunninghame purſues Thomas Dalmahoy , and the Tennents of 
Pollomownt , to make payment to him of the Mails and Daties of the 
Lands of Pollomonnt, reſting at the Death of the late Dutches of Hamiltour, 
becauſe ſhe had granted Bond of 500: pound Sterling to the Putfuer, tobe 
ayed after her Death ; and for ſecurity thereof; bad aſfigned the Mails and 
Puries of her Liferent Lands of Po/lomount, which ſhould happen tobedue 
at the time of her Death. ' It was alleadged for Thomas Dalmahoy her ſecond 
Husband, Abſolvitor, becauſe thefe Mails and Duties belonged to him jure 
wayiti , neither can he be lyable for this Debt jure mariti, becauſe it was not 
Eſtabliſhed againſt him durmg the Ladies Life 3 neither could be; becauſe 
the term of payment was after her Death. The Purſuer anfwered , that he 
did not inf againſt Thomas Dalmahoy as Husband, but as Intrometter with 
the Rents of Pollomonnt, due at the Dutches Death, wherewith he hath med- 
led fince + which could not belong to him, jure marits , being aſsigned be- 
fote the Marriage; and if they could belong to hum jure maritz, yet it muſt 
be with the burding of this Debt. | 


The Loxds Repelted the Defenſe, un repee? of the Reply, for they thought a Huſ- 
band, albeit he was not lyable foreply* jor his Wifes Debt, poſt ſolutum matrimo- 
nij ; get that he ſhould have no more of the Wifes Means, jure mariti, but what 
was free of Debt," and ſo behoved to pay her Debt, ſofar as bt enjoyed of hey Meags, 


Ms "Flake | 
Q © | . Belfbet 
__ cotitra _ 
<" Belſbes, 
nt 4 $7; Eotlemt die; 

N an Account and Reckoning betwixt Belſbes and Belſhes, concerning Ex- 
ecutry-3 The Lords found that: the prites,  given-up by the Defuntt im his 
Teſtament, 'of his own Goods, ſhould ſtand, and the Executor. be account- 
able accordingly . ſeing there was no enorm prejudice allteadged , as if the 
Defun& had prized the Goods , within a half or third of the true avail, to 
the advantage of the Executor, and prejudice of the Wife , Bairns, or Cre- 
ditars. 


The Lords did alſo allow Aliment to the Wife, out of her Husbands Moveables 
tothe next Term, albeit ſhe Liferemted an Armalrent, payable at the next Term , 


_ 


Lord 
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Lord Melvil 
\ contra 
Laird of Fair. . 
February 4. 1662, : 

He Lord Metvil purſues the Laird of Fairin, for Warrandice of a DiC- 
poſition of certain Lands aud Teinds, fold tom my Lo Oy Rn, by him, with 
abſolute Warrandice , and condeſcends that the Tei affefted with 
13- Bolls by a Locality to the Miniſter in A»#o 164t. The Deferider al- 
ladged Abſolvitor , becauſe this Diſtreſs was known , or might have heen 
known to the Purſer the time of the Bargain , at leaſt to his Tutors who 


made the Bargain. Secondly, there is no legal DiſtreG but vohumtar payment 
made allthe years bygone. 


The Lords Repelled the "Defenſe, and found , that ſeeing the Diſtreſs 
Stzpend was aps omen made thereof withogt Proceſſes wif arr 
not , andihat the Purjuers knowledge conld work. ntthing , being then a Pujdl. 


Laird of Zlphive flown 
contra 
Sir Mungo Msarray: 
AC 
Laird of E/phingſftoan Sir Mungo Myrray N forthe 
price of ſome Lands, mo @ him, he Suſpends, and a 
that by the Diſpolition the Charger is — p- to relieve him, of all I: 
tions; and now produces ſeveral Inhibition, The Charger anſwered wc 


levat, unleſs there werea Diſtreſs, ; an jobib Dizolicion bites nie witegh 
but only iy velieve, of $0 ward 


The Lords confiderbvg that the harman ino ah, Sod Reaſons 
Relevoar, 131! Canton were jon we to warram =_—_— pende fone _—_—_— 
They found alſo, that where the Charger was oblieged to pay ts # uipender , 

22 100 for his Bniry t6 the Lands. 7 hat the have ns Com- 
poſitzon rf be got'it Gratis ;, albtit he alleadged he got apr mage Services. 


Skeen 
| contra 
Lamſdrar. 
Eodem die. 
Narew Skees havi ng Charged Alexander Law mſdean for payment 
for which he was Caunioner for his Brother Mr. 
he Suſpends upon this Reaſon , that the cauſe of the yy 


rwo Bills of Exchange , which was Protefted, * The Supender 
| Z 2 


p___ es 
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anſwered, he offered him to prove they were payed , after the Proteſt, by 
him who drew the Bills , or by Mr. Thomas Lumſdean, in whoſe Favour the 
Bills were drawn. The Suſpender replyed , that the Allcadgence ought to 
be Repelled , becauſe he was aſſigned to the proteſted Bills , for relief of 
this Cautionry , and 1ntimat his Aſſignation to Skeez , who delivered the 
Bills , and gotthe Bond Charged on. -The Charger offered him to prove 
payment, before that Aſſignation , or Intimation, and ad modum probattonis, 
produced an Inſtrument under the Seal of Camphire , and a Declaration of 
the Conſervator there , bearing, that #por: inſpeiFion of Mr. Thomas Lum(- 
deans Compt Books; , they found that he had acknowledged two or three ſams 
payed, in part of theſe, Bills, -and expreſt the Dates thereof, prior to the Aſ- 
fignation. The Suſpender lncige the Compt Books could not prove, un- 
Ik! they were produced, ofced and Proven to be Lamſdears Compt 
Books. Secondh. , they could not = contra tertium, — the Que- 
ſtion beings data,and they helograph, they could nox prove their Date. Fourth- 
ly, theſe Teſtificatscan prove nothing, unleſs they had' been taken upon Pro- 
ceſſes , or by Commiſſion, 


The Lords found the Teftificats could not prove, but that the Compt Book being 
Cognoſeed, might prove againſ# the Aſſigney, ' being Brother to Lumſdean, and 
the Books out of his hand, ſince he was broken , for amongit Merchants Compt 
Books or Writs without Witneſſes , by their Cuſiom, are ſufficient, and ordained 
Lumſdean and-his Brother to Depone, upon the having of the Books, to produce 
them if they had them, and if not; granted Commiſſion to the Magiſtrats of Cam- 
phire , and Conſervator, to Cognoſce the Books , and to report what they find of 
this matter in them. | | 

MarjoryGray 

contra... + KK 

Dalgardns. "23 0% 


ho 4s 4 
—_—— £ 
ST wef.fo 1 


- og February 7, 1662, 


M27 Graypurſues Delgzrdno, as vitious Intromettor with the Goods 
Z ofa Defun@ , to pay his Debr » Who alleadged Abſolvitor, becauſe 
the Defun& Died Rebel, and at the Horn, and fo nibi/ fuit in bots defun;, 
ſing by the Rebelſion , all his Moveables belonged to the Fisk , ipſo jure, 
without necefity of \tradition , for the King jure corone, bath the right of 
Lands without nnbefichent, and the right of Moveables forefaulted, or fallen 
in 'Eſcheat; without Tradition or Poſſelsion. The Purſuer anſwered , nor 
yelevat', becauſe the Defender Intrometting withour any warrand from the 
Fisk, is quajſz predo, and Moveables arenot ipſo faFo. in the Property of the 
Fisk, by the Rebellion - But if they be Diſponed by the Rebel for an one- 
rous Cauſe; the Diſpoſition before Rebellion will be valid, or if they bear- 
reſted for the DefunQs Debts, and recovered by Sentence, making forth* 
coming 3 or ifa Creditor Confirm himſelf Executor Creditor to the Defuntt 
Rebel, he will be preferred to the Fiskz by all which it appears, that the Re- 
bellion tranſmits not the Property. The Defender anfivered, that theſe In- 
ſtances do.only ſhow-that the King prefereth Creditors, and takes bat the be- 
nefit of what the Rebel had dedyFis debitis, or what was Contracted with 
him bore fide, but doth not ſay, that the Property of the Goods were not in 
theFisk, but in the Rebel. 


The 
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The Lords repelled the Defenfe, The Defender farther aHeadged, that 
not only was the Defun& Rebel, bur that he had a Gift ofhis Eſcheat. The 
Purſiter anſwered nor refevat , unleb it had been before the vitious intromil- 
fion., or at leaſt arte motam litem. 


The Lords Repelled'the Defenſs , unleſs the Defender would alleadge that the 
Gift was ante motam litems for they thought that the Taking of the Gift was like 
the Confirmation of an Executor, which purged vitiows Intromi;ſion, being antemo- 


tam litem. 


John Bonnar 


contra 


Robert Fowlis, 
Eodem die. 


ues Robert Fonlis, to pay the Debt of a Perſon Incarcerar 
srding , whom the Bailzie ſet at Liberry 


Obn Bownay 
by AG of 


The Defender alleadged no Proceſſes, becauſe the Perſon Incarcerat was not 
Called, who might have proponed Exceptions againſt the Debt, that it was 


payed, Os. 


Secondly, that thereafter the Purſuer had taken himſelf to the 
Incarcerat Perſon, and gotten part of paymentfrom him. 


The Lords Repelled the Defenſes and decerned : but becauſe there was a Redy« 


Hion depending 


Counteſs of Buckeleugh, 
contra 
Eerl of Tarras. 


Eodems die. 


[ 


He Counteſs of Buckcleugh purſuin 
riage » betwixt her Siſter and the 


of the Decreet, whereupon the Perſas was Incarcerat, and that be 
was ſet at Eiberty in Anno 1659, when there was ws Judicatory ſiting, 


WPEr= 


” 


| Reduction of a Contra of Mars 
yo of ty | 


The Lords would nat Suſtain incident for the Earl of Tarras, albelt bx a: mh 


nor, that Contra being his own Writ, aud not his Ereaceſſors. 
Lockerbie 


Apptegirth. 
*. Evdem die\ 
Oknſtaun of Lockerbie, baving obtained Decteet againſt Jerdlxe of 
153; for a Sum payed by the Purſuers author, 


tenders Father, 


contra 


aA 


as Cautioner for the 


PE 


'S 


4 
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The Lords found Annualrent due by the Principal to the Cantioner, byan AG of 
Sederunt 1613. and that from the year 1619. until now in rejpe# the Canutioner 
had payed upon diitrejs , by Decreet of Transferrence, and a Charge of Horning 
thereon. | 


Acheſon 
contra 
eMcclean, 
Eodem dit, 


Am Jean Acheſon purſues the Laird of Mclean, as repreſenting their 

Predeceſlors, who was Cautioner in a Suſpenſion. The Defender al- | 
leadged nothing produced to prove the Suſpenſion Diſcuſſed, but Letters of 
Horning upon a Proteſtation, which cannot inſtuR the Proteſtation. 


The Lords Repelled the Defenſe , in reſped of the abſence of the Regiſter, and 
tbe oldneſs of the tloyning. | 


Achinbeck. 
Eontra 
Meclead, 


| Bodeme die. 


N. an Improbation- at the- Tnſtance ' of the Laird of Achinbeck , againſt 
M*clend. "OT | | 


The Lords found that the Twprobation behoved to be continued, albeit the ſamine 
had an #rdinar priviledge to paſi wpon ſix dayes, for the firſt Summonas, p aſt of courſe 
periculo peuitentis, 


Acheſ, "= 
contra 
Earl of Errol. 
. Boden die, 


' h Cheſon purſues the Earl of Eyre), as preſenting his Father, topay a Debt 
wherein his Father was Cautioner for the Earl of Mar ; and tor inftru- 
Qing thereof , produced the Extra of a Bond , Regiſtrate by conſent ih the 
Books of Seſſion. The Defender alleadged no Procelle againſt him 3 becauſe 
the Bond was not Regiſtrat by any Procurator for his Father, becauſe he 
was Dead before the Regiſtration,” and-ſo cannot prove againſt him, neither 
being a principal Writ Subſcribed by his. hand, nor being a Decreet of Regi- 
ſtration, by conſent of his Procurator , nor upon Citation, The Purſuer 
alleadged thatit was an authenrick Evident, and bare expreſly Sic ſubſeribs- 
#uy Errol : and ſeing by Law and Cuſtom, the Parſer was neceffitat to leave 
the Principal at the Regiſter , when he Regiſtrat the the ſame, 'and that the 
Regiſters are now lolt without his fault. | | 


46-46 ai $4 


The 
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"" The Lords refuſed to ſuſtain the Extra againſt the Earl of Errol, but yet would 
not put the Party toan Ation of proving ihe Tenor, but would recelve Admin Is 
40 inftrud that Earl was Cantioner ; and therefore ex officio, ordained tie other 
Subſeribers of the Bond, or any other perſon that couldbe adduced, for inſtru#- 
ing the Truth tobe required ex officio. 


Thomas Crawford 
contra 

Earl of Murray. 

February 8. 1662. 


FTI Homas Cranford as Executor Creditor, Confirmed to Umquhil Robert 

Inelis;, as Afſigney by his Reli&, for fatisfaRtion of her Contract 
of Marriage , purſues the Earl of Myrray for payment of the Sums Confirm- 
ed, addebted by him to the faid umquhil Robert. The Defender alleadged 
compenſation;becauſe he hadAſſignation to a Debt due by the ſaid umquhil 
Robert, which asit would have been relevant againſt Robert himſelf; ſomuſt 
it be againſt his Executor. The Purſuer replyed: Firſt, non relevar, unleſs 
the Atlignation had been Intimat before the Confirmation : but an Execu- 
ter Crediror having done Diligence by Confirmation ; it is not in the power 
of any of the DetunRs Debitors, by taking Aſſignation from any of his Cre* 
ditors, to prefer that Creditor to any other Creditor, which is no ways /egtt- 
timus modus preferendi : Bur the Creditors muſt be preferred , only accor- 
ding totheir Diligence. Secondly , This Purſuit being for Implement of the 
ReliRs ContraR of Marriage, and purſued to their behove, hath by our Law 
and Cuſtome preference toall other perſonal Creditors, though having done 
more Diligence. 


The Lords found either of theſe two Replys Relewant to elide the Defer ſe, al- 
brit the Ajſignation was before any Purſuit, moved upon the Purſuers Confirma- 


Z107'7 


Lord Torphichan 
contra 


Eodem die. 


TJ He Lord Torphichanand certain of his Feuars, purſue a ReduGtion ofa 
| Decreet of the Sheriff , whereby he ſet down Marches betwixt their 
Lands and others, upon this Ground, that he did not proceed by an Inqueſt 
contorm to the AR of Parliament, but by Witneſſes. Secondly, T hat he as 
Superiour was not Called, 7 hirdly, That theSheriff had unwarrantably Su- 
ſtained the ſetting down of Marches foamerly by Arbiters, to be proven by 
Wineflcs. The Defenders anſwered , the firſt Reaſon was not objected, 
and the Defenders Compearance it was competent and omitted; Totheſe. 
cond, the Superour could haveno Detriment. Tothe third, that the ſetting 
down of March-ſtones, being a palpable Fa&, might be proven by Witneffes, 
whether done by the Partics themſelves, or by Friends choſen 1n their pre- 


ſence, their being neither Decreet-arbitral, nor Submiſſion in Wrat. 
X 2 A2 The 


gs - The Deciſions of the Lirds of Sefon. 


The Lords Repelled the Reaſons in reſpeZ of the Anſwer, and declared, that if 
the Land fell in the Superiours hands, by Recognition, Nen-entry, or otherwiſe, 
The Decreet ſhould not prejudge him if be were not Called, 


Ramſay of Torbanie 


COntera 
AMcclellane, 
Febrgary 11. 1662, 


Avid Ramſay of Torbanie having raiſed Suſpenſion , and ReduRion of a 
I) Drcreet againſt him , at the Inſtance of Thomas WHcilellare , in Anno 
1658. Inſiſtsupon this Reaſon, that be being purſued as cir to his Father, at 
the Inſtance of Thomas eMeclellane, he proponed this Relevant Defenſe, ab- 
folvitor, becauſe the Bund: purſued upon, was ge? by his Father aſter 
he was Interdiced , without conſent of the InterdiQors, and ſocould not af- 
{& the Perſon Interdicted Heir, albeit he had ſucceeded in his Eſtate. The 
Defender anſwered.that the ſaid alleadgence was juſtly Repelled,in reſpe& of 
this relevant Reply , that the Intcrdiction hath no effett as to Moveables, 
and Perſonal Execution ; neither as to avy other Lands, then ſuch as lay in 
the Shires or gry where the Interdiction was pupliſhed and Regiftrat, 
conform to. the AF of Parliament, ita eft : this Interdi&tion was publiſhed 
and Regiſtrate only at Linlithgowz and therefore 1f the Defender hath ſuc. 
ceeded to any Non & not lying in Zizl;thgow Shire, or if he hath medled 
with Heirſhip, Moveable, or be vitious Intromettor with his Fathers Move- 
ables; heis lyable for this Sum, albeit after the Interdition, ita eſt, heſuc- 
ceeded to Lands in the Stewartry of Kirkewdburgh , and Moveables, &c. 
and therefore the Defenſe was juſtly Repelled. 


The Lopds found the Decreet juit, and therefore Repelled the Reaſons of Su ſpen- 
ſion and ReduGion. | 


Bells 
contra 
| Wilkze. 
| Febeuary 12. 1662: 


Riſſel and Bells raife a ReduCtion againſt Jemes Wilke, of a Decreet 
(3 obtained at his Inſtance againſt them, im Ax» 1659, whereby the faid 
James Wilkie being Executor, Confirmed to his Mother, who wasone of the 
Siſters , and Executors of umquhil Patrick Bel! their Brother, in which 
Confirmation the ſaid Fames gave up the third of the ſaid Patricks Goods, 
and thereupon obtained Decreet againit theſe F urſuers, as the two fur- 
viving Executors, to pay to the ſaid James , his Mothers third Part of her 
Brothers Means. TheReaſon\of ReduQion was, that the Decreet was unjuſt, 
argdcontrair to the Law and Cuſtom of this Kingdom, whereby there is no right 

of 
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of Reprelentation in Moveables, as in Heretage, neither doth the Confirma« 
tion of the Executors, « ſtabliſh in the Executors , a compleat Right, un- 
till the Teſtament be execute, either by obtaining payment , or Decreet; 
and if the Executor die before Execution , the Right ceaſes , and is not 
Tranſmitted to the Executors Executor, but remains # bonis defunti of the 
firſt Defun& , and therefore Executors ad 0» Executa muſt be confirmed, 
to the firſt Dcfun , which being a conſtant and nnqueſtionable cuſtome, 
one of the three Executors — before Executing the Teſtament, her 
Right fully ceaſes 5 and both the Office of Fxecutrie, and Benefit,accreſces 
to the ſurviving Siſters 3 asif the deceaſed Siſter had never been Confirmed 
Executrix. The Defender in the Reduction, Anſwered, That this Reaſon 
was moſt juſtly Repelled , becauſe, albeit it be true, that the naked Office 
of Executry, doth not compleat the Right i1 the Executors Perſon , and 
doth not tranſmit, yet it is as true , that by the Law of God, and of this 
Land ( which is cleared by the expreſs Statute, Parliament x 61 7. anent 
Executors ) Children ſurviving their Parents, had always a diſtin& Right, 
from the Office of Executry , of their bairns part of gear , which belonged 
to them , without any Confirmation , and could nor be prejudged by the 
Detun&t, and was ſufficiently eſtabliſhed in their Perſon jure legittime, if they 
ſarvive their Detun Parent , eſpecially if they owned the fame by any Le-+ 
gal D:ligence 3 Therefore, after which , it a Child die, the Child of that 
Baira will come in with the Survivers; and yet there is no Right of Re- 

reſentation, becauſe Jure &-gittimre ; it was eſtabliſhed in the Bairns Perſon, 
by ſurviving, and owning the ſame ; as well as the Goods, are e abliſhed 
in the Perſon of a Stranger Executor, by executing the Teſtament : and 
by the faid 4 of Paerhament, that benefit is extended, not only as to the 
Bairns Part, but to the Bairns 3 in relation ro Dcads Part, wheremto they 
ſucceed , .as neareſt of Kine, and therefore they have right to the Moveables, 


not by vertue of the Conformation , or Office of Executry, which before 


that A& carried the whole benefit; as is clear, by the AG, but by a ſeveral 


Right, jure agnations, as neareſt of Kine 3 and therefore, though the near- 
eſt of Kine be not Confirmed Executor, but others be Nominat, or Datives 
Confirmed, the Executors are comptable to the neareſt of Kine, who may 
purſue them therefor, and therefore, 'if the neareſt of Kine do any Legal 
Diligence, either by Confirmation, or Proceſs, yea, though they did none, 
but only ſurvive, the Right of neareſt of Kine ipſo fas, eſtabliſhes the 
Goods in their Perſon, and ſo tranſmits 3. and whereas it was alleadged, 
that the contrare was found by the Lords, in Azzo one thouſand fix hun- 
dred thirty fix, obſerved by Due: it is alſo marked by him, that itbein 

ſo found by Interlocutor, it was ſtopped to be heard again, and never if 
cuſed ; neither can it be ſhown 'by Cuftome, or Deciſion , that the Exe- 
cutors of Children, or neareſt of Kine were <xcluded, from recovering the 


_ of their Parent , which ſurvived , and owned the benefit of the Suc- 
ceſſon, 


The Lords aſſojlzie from the ReduTion , and adhered to the former De- 
crees, 3 


2A3 It; 


The Deciſions of the Lords of Seſcion. 


Kirktouns 
contra 
Laird of Hunthil. 
Eodem die: 


Sobel and Kirktouns purſues the Laird of Hunthil, their 
Tutor, for a Tutor Compt, and payment of all that belonged to their 
Father, who alleadged abſolvitor ; becauſe nothing alleadged , nor pro- 
duced , to inſtru& his acceptance of the Office of Tutory, The Purluers 
opponned their Fathers Teſtament Confirmed,bearing the ſame to have been 
Confirmed by the Defender , and other three Tutors , and that the Tutors 
ve their Oaths de fideli adminifiratione , in the Office of Tutrie, The 
Defender anſwered, zo relevat , to inſtru , that the Tutors made faith, 
becauſe this Confirmation 1s but the Afertion of a Nottour, the Commiſlae 
ry Clerk , without a warrant in writ, ſubſcribed by the Tutors, ' and can 
prove in nothing, but what is ordinary the Style of the Court, in Judi- 
cial Proceſs , but the Acceptance, and making Faith of Tutors, is altoge- 
ther Extranioxs , and is neither necefiar, nor ordinar to be done by the 
Commiſſarss The Lords ſuſtained the Reply , eſpecially, in reſpe&, 
' that the Commiſlarie Clerk , was this Defenders Uncle, and there was no 
ground of Suſpition , that he would adject that point without warrant, 
otherways this were a dangerous preparative. Seconaly, The Defender fur- 
ther alleadged abſolvitor , from a Sum contained in the ſaid Teſtament as 
due to him, becauſe there was nothing to inſtruct it , but the Defunds 
Aſſertion in his Teſtament , giving up his Debts. The Purſuer anſwered, 
that the Defender hath Homologat , by Confirming the Teſtament, bear- 
ing the ſame , and not proteſting againſt it , which 1s an acknowledgment 
thereof The Defender anſwered , that there being four Tutors it could 
not be conſtant, that they were all preſent, at the A& of Confirmation, 
and ſaw and knew the Inventar ; but as it is ordinar in ſuch Caſes, they 
might have come at ſeveral times, and made Faith. The Purſuer anſwer- 
ed , that ſome of the four Tutors behoved to do it, and theſe were there- 
by bound to have done Diligence for it, and conſequently, all the Tut- 
tors being lyable i» ſoatidum-; this Tutor is lyable therefore, 


The Loyds found the Reply and Triply relevant , that the Teſtament ſo con- 
firmed inſiruted the Debt. 


Robert Lockheart 
'* contra 
William Kennedy 
$ebruary 13, 1662, 


_ Lockheart , purſues a Declarator of the Redemption of ſome 
| Lands , againſt William Kennedy of eAchtefardel , who alleadged 
abſolivtor 3 becauſe, before the order was uſed. The Reverfion was diſ- 
» and the Diſcharge Regiſtrat. The Purſuer Replyed, ought tobe 

ed, becauſe the Granter of the Diſcharge was InterdiQed , before 

the granting thereof , and the ſame not granted with the Interdiferscon- 
ſent. The Defender anſwered, non competis by way of Reply , but only 


by 
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by way of Aion of Reduttion , as is Ordinar, in the Caſe of Inhibitt- 
on and Interdidtion. 


The Lords ſuſtained the Reply, in eſpe that it was not proponed , by defenſe 
to delay the Purſuite , but by Reply , which did only delay the Purſuer himſelf, 
and alſo, that they thought it hard, 80 cauſe the Purſuer quite his Poſſſun, and 
thew £0 t8 a ReduG10n. 


Antonia Birnie 
contra 
Liferenters of Roſie: 
Eodem dit. 


& Nitonia Birnie, as Heir appearant, and having Right to the Fee of the 
Eſtate of Roy-e, and Fordet , purſues her Mother and Grand-father; 
Liferenters thereof, for a modification of Aliment, The Grand-father 
made no oppoſition. It was alleadged , for the Mother , that the whole 
Inheretance was not Liferented. The Purſuer Anſwered, that what was not 
Liferented , was affeRed with Appaling for the Defuns Debts , led 
after his Death. The Defender anſwered, m0# relevat , unleſs the Ap- 
pryzings had becn before the Defun&s Death , but being againſt the Ap- 
pearand Heir her ſelf, ſhe ought to ſell Land, and pay the Debt and live 
upon the remainder. The Purſuer offered her tv prove the Appryzings 
and Debts equivalent to the Value of all the Land: not Liferented. 


Which the Lords found Relevant. 


Jumes Maxwell 
contra 
Adam Maxwell. 

 Amwes Maxwell, purſues Adaw CHaxwel, for declaring a Diſpoſition of 
Lands, granted by the faid Jemes his Wife to the faid Adam, to have been 
in truſt to her behove,, and after her deccaſe , rw her Huſband , and 
for adminicle lybelled a Bond granted by the ſaid Adam, fome Moneths 
after the Diſpoſition , whereby he oblidged himſelf to grant « Back-bond 
tothe Lady, by the advice of Zewyers, conform to the Do made 
to him , and oblidged him to deliver the faid Back-bond to the Lady, or 
to the Ladyes Huſband after her Death , whereupon it was allea 

that the Back-bond being to be made by the Advice of both their Lawyers, 
the Diſpoſition behoved to be in truſt. The Defender opponned the Tickit, 
bearing the Back-bond , to be conform, to the Diſpoſition , in which there 
was an expreſie Reſervation of the Ladyes Liferent 3 ſo that the Back- 
bond could import no more , then ſecuring of that Liferent. The Pur- 
ſacr anſwered , theſe words, conform to the Diſpoſition, were ſet upon the 
Margin of the Tickit , which was all written by the Defenders hand, and 
might have been added, ex poſt faFo, 2. The;Tickit behoved to import 
more then the Liferent , becauſe the Liferent was tullie and clearly reſerved, 
and oftimes repeated in the Diſpoſition , ſo that Clauſe had been fruſtrar, 
Thirdly, The oblidgment to deliver the. Back-bond 'to the Ladies Huſband 
after her Nehth, could not be underſtood , to be-only in relation to 


her 
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her Liferent ; which and the Huſbands intereſt ſhould ceaſe by her Death, 


The Lords found the Tickit ſufficient to inſtrut# Truit , but becauſe the Terms 
| Hp Truſt were not clear, They before anſwer \, in Relation to the Probation of 
the Terms thereof , Ordain the Parties to Compt and Reckon upon all Sums, 
duc by the Lady to the Defender, in contemplation of the Inf, that the ſame 
might be allowed and ſatisfied ts the Defender , before he be denuded, 


James Slumond 
Contra 
Wood of Grange 

Eodem die. 


Ames Slumond, having charged James Wood of Grange, to pay a Sum 
J whetein he was Cris for a Laird of Balcashre , to Willtiam Smith 

- merchant in Edinburgh, who conſtitute Richird Potter Aﬀigny, who 
transferred the ſame, to the faid James Sinmond, and Suſpends, The 'rea. 
fon of Suſpenſion was , becauſe this Bond was payed, and retired by Balz 
tarkie , the principal Debitor 3 who took: a blank Tranſlation thereto, from 
Porter che Afigny.z which Tranſlation 3. with the' Bond it ſelf, were 
furrepritiouſly taken out. of his Coffer, by James Hay , who filled up this 
Chargers name therein , likeas , tbe Suſpender produced a Declaration of 
Potrer, hat the Sum was payed co him , by Balcaskze, and theretore the 
Suſpender craved, that the Oaths of this Charger , the ſaid James Hay,and 
Potter, and alſo the Witneſles ,who were preſent at the payment of the Sum 
might be taken before Anſwer. 


Which the Lords granted, albeit the Charger had the Tranſ{ation for ats one, 
rous cauſe. 


Children of Monſual, 
_ contra 
Laurie of Naxweltoun. 
| Febryary 14. 1662. | | 

=#TPHE Childres bf the Laird Moywel, a2 Execiitor to their Father] pur- 
| A _fu8 Lorie of Maxwithtonr , dere due by him to'the hi 
who alle: on, upoH) a - due by the Defunt, Aﬀegncd 
ro Ne Deſender » by the Defundts Creditor |, after the Defunfs Death, 
and intimnat before any Citation, or Diligence, at the inſtance of any other 
Creditor. The Purſuer replyed, that Debt compenſed on, cannot tals away 
this Debt purſued for Phdums betauſe the Defender, as Aﬀigny can bein 
no; better Caſc then his Cedent, and if he were now putſuing; he would not 
be_ preferred fore his whole Sum, but only in fo far as the Teſtament isnot 
erp or I done, for an Exetcutor , having 

t-an Office, can of, ho Creditor, but according to- his Diligence, 
much leſs can any of the Defunts Debitors, by taking Aſſignation 
from any of the DetunGs Creditors , prefer that Creditor whoſe intimation 
js no Legal | + 
: The Lords found that the Defender could be in nobetter Caſe then the Cedent, 
and. cond have only compenjation , in ſo far as the Inuentar was not Exhaaſied, 
| ; 4" or 


$i bo 
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or prior Diligence uf:d, they found 4's , that 8 Decrett againſt 4 Defender for 
making arreſted Swms forth:oming , at the Inſtance of an of the Detum:;s Ore- 
ditors , was null, becauſe the Extcutor Creditor was wot called thereto . albeit 


Decrect was obtained, at the Inflance 6 f that Creditor, ag4infs another Bxecutor 
gs 4 former Proceſs. 


Lady Muſival Elder 
contra 

Lady Muſival Younger. 

February 15: 1662, 


a Contention, betwixt the Lady Muſwal/ Elder , and Younger, upon 
two Annualrents our of one Barony, 


The Lords Ordained the firſt Annualrenter to do Diligence ; within 


days af er each Term , that after that time, the ſecond Annealrenter might { 
Diligence , or otherwiſe , at her option Ordained the L1nds to be diut1 ed, cone 


form to the Rents — , as the two Annaalrents, The ſecond Annual- 
rent and the firit to take her choiſe, 
Laird of Pitfoddels 
contra 
Laird of Glenkindy, 
Eodem die. 


that Procelsas Aſſigny, and compearing z and Infiſting as Aﬀigny was anin- 


[ nd Relevant 
inthe ſaid Decreet, and now reſcinded by the Lords, upon this confiderati- 


on, that the Citation being ad hunc offefum ,-to inſtru the cauſe of the 
Bond, the infiſting in that purſaite could not be ſach an intimation, as to ex- 
cludetheCedents Oath. 
Ear! of Bedfoord 
contra 
Zord Balmirino. 
4 Febrnary 18. 166 2, 


H E Earl of Bedfoord, for fatisfaQtion of his Tocher; due by his Father 

in Law ; the deceaſt Earl of Sommerſet, cauſed Adjudge, in thename 

of a Perſon intruſted, all Right compent tothe Earl of Summerſet, of the 
Eſtateof Fedburgh, and being Afﬀfigned to the Adjudication , purſues the 
| 2 B Lord 
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#: 
The Lirds' opſidering , that Balivirino's Eſtate was diſpaned, and Appriſ- 
(d R 5 his oof : th. Lord Couper : pi William. Purvis , Fs lh 
verſion. wheyeof was ſhor/ly to expire , which ihey would. not lengthen , ard 
that by. an accomps +yrninge to the expire of theſe Reverſions , the Purſuer 
being 4 S'ranger » : night be fruilyat 5 therefore they Repelled the Dejenſe, 
but declared, that, Eſtate, or benefit that Bedfoord ſhould wake therely, 
ſhould he hable to Balmirino, | for what Debt he ſhould dnitra@# to be due 
by Somitterſet ,, awd withal ſuperſcieded the Extrait fy 8 time, that if 
in the mane time, Balmirino: fboxld cauſe Couper 41d Purvis ReFrif th.tr 
Rights, to as much Rents as would pay their Annualvents, and ſecure Bed- 
foord in the reſt of his Eſtate, 4nd ina certain Bond produced, for phat 
fhonld 'be found” due , They would ſuſtain the Defenſe by Exception, and 
Ordatn Compt and Reckoning. | 


mr 
4% 
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Lord Carna$y 
contra 
Lord Cranburn. 
February 19, 1 62. 


| HE Lord Carnage being Iafett in the Barony of D#-Itown, upon 

a Gitt of Recognition by the KING; purſues a Declarator 

of Recognition , againſt the Lord Cranburn, becauſe the late 

Earl of Dirliown , holding the faid Barony Ward of the KING, 
had without the KING'S conſent, alienat the ſame to Cranburn , and 
thereby the Lands had Re-cognized. The Defender alleadged , Firf 
No Proceſs , becauſe he is minor , & non tenetur placitare ſuper Laredita. 
te patiyna, Secondly, The Re-cognition is incurred by the ingratitude, 
and Delinquence of the Vatlal, yet delidFs morte extinguntur, fo that there 
being no other Sentence, nor Litiſconteſt ation againſt Dirltesn, in his own 
Life , it is now extinct ; which holds in all Criminal and Penal Caſes, 
except in. Treaſon only, by a ſpecial A& of Parliament. 


The Lords Repelled both the Defenſes : The Firſt, in reſpe& that the 
Defender is not Heir » bur fingular Succeffor , and that there is no queſti- 
on of the validity of his Predecefſars Right in competition with any other 
Right , but the Superiours. "The other ; becauſe Recognition befalls not 
as a Crime , but as a Condition, implyed in the nature of the Right, - that 
if the Vaſſal alienat, his Fee becomes void. 


Children of Wolmet 
contra 
Mr. Mark Ker. 
Eodem dies 


N a Declarator of Redemption, at the the Inſtance of the Children V/7l- 
met, againſt Mr. Mark Ker. It was found that the Declarator necd- 

MM ed not be continued , though the Purſuer produced not the Rever- 
fion, but an arteſtat double thereof, and offered to prove, that the 
principal Reverfion was in the Defenders hands, | 


Which was ſuſtained, the Purſuers Right being an Appryzing, 


Earl of Calender. 
contra 
Andrew Monro, 
February 20, 16 62. 


| H E Earl of Calender purſnes Andrew Monro of Beercrefss , for the 
valued Teind Duty of his Lands ſeveral years : who alleadged ab- 


ſolvitor, for the Teinds intrometted with by his Author, preceed- 

ing his Right. The Purſuer Replyed , that Teinds bcing 
valued, are hke an Annualrent, and are debiti fundi, by the AF of Par- 
liament 1633. avcat Valuations. The Teind-malters being appointed to 
be Infeft in the Right of the Teind, according to the Valuation, 


The Lords found the Defenſe Relevant, and found the Tcind not rote 
debitum fundi, albeit valued. 


Halbest 
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Halb.rt Iruin 
contra 


Mackertnay. 
Febywirie 24.1662. 


"As day; ina Spulzie betwixt Halbert Ir2in and Markertnay, The 
© Defender principally called , having proponed a Dctenſe, upon 
 ' © Diſpoſition and Delivery of the Goods in queſtion , and cray- 
' 3" Thg to prove the fame, by others of the Defenders, called as ac- 
cefſory ,/ #8 necefſary Witnefles, alteadging, that the Purſuer had called 1] 
tat were preſent upon the ground, Gr aelfocies, that thei eby he ſhould get 
nb" Witnclles. © - 
; The Lords Ordajned the Purſuer in the Spulzie, to declare whether, he 
wo'1ld inſiſt againſt thele others , as acceſlory, or as applying any of- the 
Ggous tq their own bchove , or if he would not, allowed them to be 1e. 
ceived as Witneflcs 3, and 11 he did infiſt againſt them , Ordained- the 
Proceſle againſt the principal Partie to fitt till the acceſſions were. dif. 
culied, that ſuchofth2m as were afloilzicd might be uſed as Witneſles, 


Alexander Arbuthnet of Fidd:s 
contre 
Keith; 

February 25. 1662; 


: Lezander Arbuthnet of Fiddes, purſues Keiths , the two Daughters 
of John Keith, and their Huſbands, for the avail of their Mar- 
riages, belonging to. him, as Donatar by the Earl of Mariſchal 
their Superiour. The Defenders alleadged, Firft, No Proceſs, 

becauſe nothing produced to inftru& that the Lands were Waird , or that 

the Earl of Mariſt hat is Superiour. Secondly , abſolvitor from that Can- 
chuſion of the Symmonsy craving not only the Ground to be Poynded, Fo 
the-avait of the Tocher,” butalſo the' Defenders perſonally to pay the fa 

Thirdly, Abſolvitor, becauſe the Earl of Muriſchel. conſented to'the Defens 

ders Marriage, in"1o far ay he 1s Witneſs in the Contratt. 03k 

 *The Lords repclled all theſe Alleadgances : 'The Firſt, in reſpe&t that 

Waird is preſumed, where the conttair 1s not alleadged, and the Defender 

did not diſclaim the Earl of M&rſct al as his Superiour. The Second , be- 

caufe they found, that theavail of the Marriage did not follow the Value 

of the Land holden Waird , but the Parties other Means and Eſtates allo ; 
fo that the” avail of the Marriage might be much more worth then the; pro 
fite of the Wand Land» and therefore behoved not only to affe& the 

Ground, butthe Heir, oriappearand Heir perſonally - And as to the other 

Defenſe of rhe Earls conſent, it was after this Granted , and was only as 

- Wirneſs, neither is the profire of the Marriage, as to the ficgle-avail,- taken 

away by having of the Superiours tacit conſent--\ but is a- Caſuality Gmply 

belonzing-tohim , which cannot be taken from him, unleſs-+——— i 

\—— agebatir , to renunce the benefite thereof, yet it ſeems thar the 

Superiour, conſenting ro his Vaſlals Marriage, can crave no greater Avail 

then the Vaſlal gets of Tocher. h 


| 


Brown 
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Brown 
contra 
Joehr ſloun. 
February 26. 1662. 


| Rows having obtained Decreet againſt Archibald Jol n- 
ſtoun ot Clachrie for two hundred pounds Seernes: 


He raiſes ReduQioa and | Review upon this Reaſons 

that the ground of the ſaid Decreet was a: Bill off Fx- 
change drawn by Job»ftonns , to be payed by WHukgown in Blackainor-far 
in England, ltaeit, the alleadged Bill is null , not Deſigning the ,Wri- 
ter » nor having any Witnefles, neither hath it the m——__ of Johx- 
ſtoun , nor the [Initial Letters of his Name; but only a mark ,, moſt}eaſi- 
ly Initiable , which is Writen about with an unknown hand + Archi- 
bald Jobnſtcan his mark, it being reaſoned. amongſt the Lords, . whe- 
ther this cold b2 acconpted a Writ Probative 3 'and it being al- 
tadged an Aſtruction thereof, that this Johnſipun being a Merchant and 
a Drover, was accuſtomed ordinarly ſo to Subſcribe, and to give Bills 
tor far greater Sums then this. 


The Lords thought it would be ſufficient amongſt Merchants , though 
it wanted Witneſfes, * but being unwilling 9:4 ordinartia, to allow of ſuch 
a Writ, or Subſcription , for which we have neither Cuſtom nor Deci- 
ſion: Yet in reſpe& of the Decreet , and of the all: adged Cuſtom fo to 
Subſcribe : They before anſwer , ordained the Oaths ex officio , to be ta- 
ken of the Writer of the Bill, it he could be condeſcended on by either 
Party, and of the Witneſſes who ſaw JohniZoun Write this mark , og, re- 
ceive the Money, for which the Bill was granted. & 

Creditors of K inglaſſie. " _ 
Cempetings. 
Fodem ate. 

N a Competition betwixt the Creditors of Hamiltoun of X inglaſſie. It 
was alleadged for William Hume , who had Right to an Annualrent; 
that- he. ought to be preferred to Joſeph Leyrmont, who ſtood. publick- 
ly Infeft in the Property, in- Anno 1655. becauſe albeit the Annual- 

rent of jt. ſelf was baſe, yet long before, it was. validat by a Decreet for 
Poynding of.the Ground, It was anſwered , that there was no way to 
make a baſe Infeftment valide, but by Poſſeffion : here there could be no 
Poſſeſſion , becauſe the Annualrent was granted to take effeR only after 
the Granters Death , and the Deereet thereupon was obtained long before 

his Dcath, and ſo could be reputeno Poſſe ſion. | 


The Lords were of Opinion , that the foreſaid Decreet of Poynding of 
the Ground upon the baſe Infeftment 5 Ordaining the Ground to: be# 
Poynded : ( the Terms of payment being come and bygotie ) was ſuſfi- 
cient to validate: the baſe Infettment s and thar thereby it remained 'mo 
more 2 \private i Clandeſtine Inteftmene 5 by many other Queſtions talling 
in- The Matter was laid aide withbut Deciſion,' vide Febrary 27. 1669. 
Inter eefden, EEE. TT He 
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John Kinard 
contra 
Laird of Fenzttes. 
Eodem die. 


Yn Kinard purſues a Declatator of Property of a Myre or Mariſh in 
the Carſs of Gowrie , againſt the Laird of FenJies, who had his Land 
on the other fide thereof , alleadging that he and his Predeceſlors and 

;xuthors, have been fourty years in Polleſſion of the Myre, as proper 
Pa rt and Pertinent of the Barony of Roſſze, and that the fame is feyveral- 
ly kend and known by Vaarch and Meith, and a Dyke inclofing it from the 
Defenders Lands: It was alleadged for the Defender, that he, his Pre- 
dec. fſors and Authors, this fourty years has been in Polſcſſion of the ſaid 
Myre, by doing all the Deeds Libelled by the Purſuer, which muſt give 
them Right, at leaſt of common Paſturage, Fail and Divor therein: and 
therefore Craves the Defenſe to be found Relevant, and admitred to his 
Probation, at leaſt that a Cognition might be by an Inqueſt, conformto 
the Ad of Parliament, and Witnelles led, 'hinc inde, The Purſyer Re- 
plyed , that he offers him to prove that by rhe ſpace of fourty years, he, 
his Predecefſors and Authors Poſſeſſed the ſaid Myre, not only by the 
Deeds Libelled 3 but alſo did divide the ſame in ſeveral Parcels to each 
Tennent in the Barony, ard was accordingly Poſlefled by them, which 
is ſufficient to ſhow that they bruiked the ſame as Property , and not a 
promiſcuous Commonty. And as for the Detenders Alleadgances of Com- 
monty by common Paſturage , &c, The ſame ought to be Repelled ; 
becauſe the Purſuer offers him to prove that he interrupted and debarred 
the Defender from time to time, which hindered him to Acquire a Right 
of Commonty , by Poſſeſſion and Preſcription , and he cannot alleadge 
that he hath any other Right by expreſs Infeftment z and therefore being 
ſo much more pregnant then the Defender, there ought ro be no Cogni- 
tion, but he preferred in Probation. 


The Lords Repelled the Defenſe in reſpeR of the Libel and Reply, bur 
granted Commiſſion to one of their number , to Examine Witnelles fax 
the Purfuer , omni exceptione - majores , after which , the Defender paſſing 
trom his Compearance , The Lards Declared they would give the Ex- 
tract of the Interlocutor to the Purſuer, and give hjs Libel and Reply by 
way of Condeſcendence, and Dec)aration ot the manner of the Property, 
ahd of his Iofleffion to his Probation, 


Viſcourt of Stormount 
contra, 
Heirs of Line , and Creditors of the Earl of Annandale, 
Fodem ale. 


I H E. Viſcount of Stormont purſues a Declarator againſt the Heirs 
of Line, , of Umquhil James Earl of Apnandale , and ſeverat 
Creditors of the ſaid Umquhil Earl, who: had Appryzed the 
Lordſhip of Skeor , and were Infeft thereupon 5 to hear 

and ſee -it found and declared , that David Viſcount of Stormoant 
had Diſponed "theſe Lands, to Myaxgo Viſcount of EONS 
ro- 
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Brother, and the Heirs-male of his Body , which failzing, to Andrew Lord 
Balueird, and the Heirs-male of his Body, &c, with this expreſs proviſion 
in the Charter, and repeated verbatums -1n the-Seafine, that it ſhould not be 
leifomto the ſaid Mw»go, or any ofthe Heirs of Tailzie for the time; toalie- 
nate the Lands', or alter the Tailzie, or.to do any Deed, whereby the ſame 
may be evicted, or Apprized, fromthe Heirsof Tailzie, otherwiſe their _ 
ſhould expire, and ſhould belong to the next Heir of the Contraveener, a 
that thereby - Jawes Eatl of Annandale laſt Infett, had contraveencd the ſaid 
Clauſes by contraQing thir Debts, whereupon the Lands were Appriſed: 
and thereby had loft his Right, and that the faids Creditors Bonds and their 
Apprizings are thereby null and void : and likewiſe that the faid James Earl 
of Annandale , his Retour was null, and that the Purſuer might yet Enter as 
Heir to M»ngo Viſcount of Stormont, : as if the faid James Earl of 4unas- 
dale had never been Infeft.. The Defender alleadged-; Fir# , No Pro- 
ſes in this Order without a'ReduQtion, without which no Infeftment can be 
taken away. ; 


The Lords Repelled this Alleadgence , and found that a Declardtor was als ef- 
final as 4 Redudion, when all was produced that was neceſſar to be produced ie- 
fore the ground of Nullity were Diſcuſſed, with which all the reſt mili fall in con- 
Jequence , and that ReanTion was only necefar to force tho Defenders to produce 
by the Certification , bus if the Defender would produce himſelf, he might 
proceed by way of Declarator of Nullity. | 


Secondly, The Defender alleadged no Proceſſes, becauſe by the Co-ceptl- 
on. of the Clauſes irritant , the Rights is declared to belong to the neareſt 
Heir of the Contrayeener 3 and therefore the Purſuer as ſerved Heir-male 
general to Andrew Lord Balvaird, hath no Intereſt till he be ſerved Heir- 
male to Jemes Earl of Arnandalethe Contraveener, in which caſe he cannot 
quarrel his Deeds or Debts. The Purſuer anſwered, that by Heir here can- 
not be underſtood the Heir atually ſerved, but the Perſon only that might 
be Heir, for the Purſuer infiſted in this fame Procelles againſt the Earl of Az- 
nandale , when he was living, and could not have been then excluded, |bes 
cauſe hewas not his heirz and therefore as is ordinar in all Clauſes in rela« 
tion.to Heirs, which cannot be effetual, if Heirs ferved be underſtood, their 
Heirs appearing are underſtood, werba ſumends ſunt cun effec s, 


*! "The Lords alfs Repelled1his Defenſe. 


Thirdly, The Defenders alleadged abſolvitor : Becauſe ; firſt, Clauſes de 
vow alienando, are never underſtood to extend to neceffary alicnatiornss as for 
proviſion of the Feears Wife and Children , for Redemption: of him from 
Captivity , - or any other accident, without his Fault. Secondly, Clauſes de 
en Comrabende debigum are againſt Commerce, and utterly rejedted:* Thrd- 
h, Clauſes irritant are refolutive, albeit contained in the Infeftment; artbur 

obliegements, and the ground 'of an Action apainſt the contra 
er 5 but if the Contraveener be denuded , are not effefual againſt fin 
Succeſſorsz Eſpecially Creditors-Contrafting bows fide; ' with one ſtanding Iri- 
ſeft , before the matter became litigious by Proceſſes, upon that Clauſe, ſe- 
ing no Inhibition was uſed > # eſt, thir Creditors had Apprized and were.In- 
feft 
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feft before any ſuch Proceſſes upon this Clauſe, or Inhibition uſed, and no 

perſonal proviſion could tranſmit the Right from Ar#anaale to Stormount, 

upon coutraveening the Clauſſes, nor could hinder the tranſmiſhon thereof 

from Annandale, who had the only real Right to the Creditors, by vertue of 
their Appryzings and Infefttments, which denuded 4znandale of the real Right, 
and which real Right ſtands now only in the Perſon of the Creditors Intctr, fo 

that there can be no more in Stormounts Perſon , buta Perſonal Proviſion, 

for the being within the body of the Infeftment, will not make this Clauſe 
real , and to aff the Right, quoad ſingu/ares ſucceſſores , more then the 

Clauſe of Warrandice in the Infeftment , which without queſtion , reaches 

not fiagular Succeſſors; and albeit ſome Proviſions in themſ{clves Perlonal, 
may aff. ſingular Succefſors, as the Proviſion, that if two years run toge- 

ther, the Feu ſhall become void, or the Clauſes of Reverſion, or the lahe 

rent Clauſes, or quality in Ward holding, but theſe become real by Law and 
Statute z for we have a particular AZ of Parliament anent Reverlions, to be 
cffeQual againſt ſingular Succefſors; and another anent Feus, «6 07 jolutwm 
canonem: and there is noother caſe that ſuch Proviſions are real. The Pur- 
ſuer anſwered to the fi ſt; albeit alienations do not comprehend jadicial 

Alicnations by Appryzing ia Recognition, and are oftimes not extended to 
necellar Alienations : Yet herethe Clauſe bears expreſly no: to alzenat, and 
alſs to do 1.6 Deed whereby the Laws may be Evided an4 Apprized 5 without 
which the Clauſes de alienands , were utterly ineffeQual, and repeats the 
ſame to t e ſecond. As to the third, albeit de faFo , the real Right be in 
the Appryzcrs Infeftment, yet it is in them effected , with that quality in the 
condition and boſome of it, that gives good ground, not only againlt the 
Earl of Annandale Contraveener, to annul his Right 5 But alſo the Appriz- 
er 1n conſequence , qu4 reſoluto jure dantis, reſolvitur jus accipientis, Eipect- 
ally in Feudal-cights, where proviſionis inveſtiture , ſunt legis fendi, as all 
Feudiſts agree, and cherefore all ſuch PaCtions and Proviſions are equivalent 
to Law. 24, This Clauſe of the Infeftment is not only reſolutive, but alſo is 
an InterdiQion Prohibiting the Feear for the time, toalicnat, or doany Dced 
prejudicial, without conſent of ſuch other Perſons of the Tailzie , were, Ma- 
Jors for the time; and therefore, though the Purſuer ſhould enter Heir to 
Annandale, he might annul theſeRights, juſt as in the Caſe of an Heir of an 
Interdi&ed- Perſon,who may annul all Rightsby his Predeceſlors after the In- 
terdigion. The Defenders anſwered, that as to this Point concerning the 
InterdiQion,; it cannot be effetual 3 becauſe by a particular Ad of Parli4- 
ment , all InterdiQions are appointed to be 'publiſhed, and to be Regiſtrat 
m the Regiſters of Inhibitions , otherways they are null - This InterdiQtion ig 
neither publiſhed nor Regiſtrat in that Regiſter. The Purſuer anſwered , if 
als publick, becauſe it 1s not only in his Infeftmeut, at the great Seal, bu 
It is verbatur#1n the firſt Seafine, and repeated in the Earl of Annandeler Re. 
tour and Seafine, fo as that the Creditors ought to have conſidered his con- 
dition when they lent him Money, and known that he was Inteft , otherwiſe 
their miftake , though it might be alleadged to be bone fide; yet if Annen- 
dale hade. never been Infeft, their bona files would-have wrought nothing, 


ſeing therefore they did it on their peril, unleſs they knew he was Infeft, and 
they could not know he was Infett by inſpe&tion of his Seaſine., or of the 
Regiſter, butthey behoved to know this Clauſe, whichis verbatu#: in it. 


= 
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The Lords did alſo Repel this Defenſe and Duply, in reſpe& of the Reply and 
Triply, and found the reſolutive Clawſe effe Fuel againſt ſingular Succeſſours, eſpe- 


cially conſidering it was ſo publick, and verbatim i the Sea ſine, and that it was 
equivalent to an InterdiGion, 


Thirdly. The Defender further alleadged abfolvitor, becauſe the purſuer 


had: behaved himſelf as Heir to the Earl of Annandale, by Intromiffion with 
the Mails and Duties of the ſame Lands. 


1 he Lords Repelled this Defenſe , Lecauſe the Puarſuer kaving dntented Decla- 
rator againit Annandale in his own hife, they thowght the proveſiow was equiva- 
lent to an Interdidion, which purged that pajſrue Tile. | 


Creditors of Kinglaſſie. 
February 27. 1662, 


N the Competition betwixt the Creditors of King/aſſie mentioned the for- 
| mer Day , the Diſpute anent the baſe Infeftment, made publick by the 

inding of the Ground ſ@ long before the Term of payment, being rea- 
oned before the Lords in preſe#iza, they ſuſtained the ſame as before, 


Marjory Chalmers 


contra 
William Dalgardno. 
Eodem die. 


| Arjory Chalmers purſues William Dalgardno as vitious Intromettor with 

a Defuncts Goods, to pay his Debt , who alleadged abſolvitor, be- 
cauſe the Rebel died at the Horn, and ſo had no Goods. Secondly , The 
Defender hath the gift of his Eſcheat, and alſo is Executor Creditor Con-« 
firmed to him. Thirdly, The Defender had a Diſpoſition of all the Defundts 
Goods, albeit he poſſeſſed not thereby during his Life ; yet he might En» 
ter in poſſeſſion, after his Death, and not be vitious Intromettor: 


The Lords found this Defenſe Relevant, to elide the paſſwveTith , but pre- 
Jjudice to either Party , to Diſpute ghar Rights, as to the ſimple auail of the 


Goods; and they Repelled the firit Defenſe, and found the ſecond and Ad 
Dejenſes Relevant only, if the Gift was before the Intenting of this Cauſe 
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Williem Hamiltoun 
contra 
| Mcfarlawe of Kirktous, 
February 28, 1662. 


| Illiam Hamiltoun purſues James Mifarline of Kirktoun, as Succeſſor 

ttulo Iucreitoo to his Father, to pay his Debt , who allcadged ab- 
ſolvitor, becauſe he was not alioqui ſucceſſurns, i reſpe that at the time of 
the Diſpoſition , he had, and hath an Eider Brother, who went out of the 
Countrey, and muſt be prefumed on lite, unleis the Purſuer.will offer to 
prove that he was Dead betore this Diſpoſition 3 ſo that at the time thereof, 
the Detender was not appearand Heir &- al/0qu7 ſucceſſurus , becaule z#ta pre- 
ſamitur. The Purlver anſwered , the Detenic was not Relevant, unleſs the 
Defender would be poſitive , that the 11me of the Diſpoliticn his Elder 
Brother was on life 3 eſpecially ſeing he had been out of the Countrey twen- 
ty years, and was commonly holden and repute to be Dead. 


The Lords ſuftained the D:fenſe, that theElder Br:ther was on life the thme of 
the Diſpoſetion, and reſervcd to their own conſideraticn the Probation, in which 
if the Defender proved ſimply, that his Brother was aually living the time of 
the Diſpoſition , there would remain no queſtion : and if he prove that he was 
living about that time, they would conſider, whether in this Caſe, the preſwmpti- 
on of bis being yet living, ſhould be probative, 


Patrick Herrow 
contra 
Marteln Stevenſon: 
June 17, 1662, 


"\Arrick Herron having obtained Decreet of Removing againſt Aaptein 
Stevinſon 4 he Suſpends on this Reaſon , that the Decreet was not upon 
Litiſconteſtationz but a time being Aſſigned to the Suſpender, to find Cau. 
tion for the violent Profits, and he failing , was Decerned without being 
admitted to any Defenſe 5 and now alleadges, that he' ought not to remove, 
becauſe he obtained Decreet of Adjudication of the Lands in queſtion, againſt 
the common Author, and thereupon charged the Superiour long before the 
Chargers Decreet of Adjudication or - Dndany The Charger anſwered, 
that the Reaſon ought to be Repelled, becauſe the Decreet was given againſt 
the Defender, compearing and failing as ſaid is. Secord};, The Charger ſtands 
Infeft upon his Adjudication, The Purſuer was never Infeft , neither did 
he uſe all Diligence to get himſelf Infeft , not having Denunced the Superi. 
our, and in caſe he had Suſpended, Diſcuſfing the Suſpenſion. 
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The Lords found the Reaſon Relevant and Proven; and Suſpended  becanſd 


they fewnd no nece}ſity for an Appryzer to uſe further Diligence againſt the Supet4- 
yr, Jo the Charge of Horning, unleſs the Swperiour had oth a7 and that 
in competition the other Party bad done greater Diligence, 


Earl of Mariſchal 
contra 


Charles Bray. 
June 18. 1662, 


He Earl of Mariſchal having obtained Decreet in his own Baron Court, 

againſt Bray  compearing for a years Rent of his Maines of Durnottor, 
herein he had been poſleſt by the Emghſh, Brdy Suſpends , and alleadges 
compenſation upon a Bond aſſigned to him , due by the Charger, who ans 
ſvered competent and omitted, and fo not receivable in the ſecond Inſtance; 
eſpecially being Compenſation, which by ſpecial Act of Parliament, is not to 
be admi:ted in the ſecond Inſtance, | 


The Lords Suftained the Reaſon of Comptyſation, and found that # Bards Coutt 
was not ſuch a Judicature, as that Alleadgences competent and omiited , that 
ſhould be Repelled in the ſecond Init ance. 


Mr. John Wallace 
cofitra 
Forbes 

June 19. 1662: 


Obeyt and Wiliats Forbeſes and Heugh Wallace » being bound in a Rond 
R as Co-principals, Hewgh Wallace being Diſtreſſed for all, conſigned the 
Sum to this Chargers Son, Feybes Suſpends on this Reaſon, that there is no 
Clauſe of Relief in the Bond, and Wallece being Debitor in ſolidsm, and hav- 
ing gotten Affignation confuſione tollitur d/h;gatio. The Charger anſwered, 
that though there was no Clauſes of Relief, hoc i#ef?, where many Parties 
are hows conjunQly and ſeverally, that each is oblieged to relieveothers. 


The Lords Repelled ihe Reaſon of Suſpenſion for rhe Suſpenders part, and found 
them lyable therefore, but not for the other Co-principal Parties. 


Ijobel Drummond 
contra 
Jean Sheen. 
Eodem die. 


Sole] Drummond purſues Jean Skeen as behaving het ſelf as Heirto her Bro- 
{| ther Jamer Skeew, by uplifting the Mails of the Lands, wherein he Dy«d 
Infeft , to fulfill her Comra@t of Marriage with Jewes, The Defender 
alleadged abſolvitor , becauſe ſhe uplifted thoſe Duties by vertue of her In- 
feftment, being Served Heir to Joh: Skeen, Son to James Skeer, the Purſu- 

2 C2 


ers 


112  TheJDecifons of the Lords-.of Seftion. 
ers Debitor, who was Infeft, not as Heir to his Father James , but as Heit 
to her Good-fire, The Purſuer anſwered, in reſpeR to the Defenders Sea- 
ſine, or to Jobs Skeens, which were evidently gull , ſeing James Skeen was 
Infeft ; and ſo John could not paſs over him to his Goodfire; and if by re- 


gard were'to {ach Infeftment , it would open a Door to all Fraud, and ab- 
ſtating of Defungs Creditors Evidents. 


The Lord: found the Defenſe Relevant to purge this viticus paſſive Title , ſeing 
the f.t\zie was mt in this Defender, but in John Skeen his Brother Son, but pres 
Judice to Reduce 8: accords, but ordained her to Renunce to be Heir to James, 1hat 
Adjudications might be obtained. 


Mr. Alexander IVernor 
contra 
George Allan. 
June 24. 16632. 


R. Alexander Vernor as Executor to Mr. David Calderwood, Char 
M ges George Allane, to Pay a part of the DefunRs Stipend» as he who 
intrometted with theTeinds of the Lands lyable therefore, whereupon he had © 
obtained Decreet. The Suſpender alleadged that the Decreet was in abſence, 
and any intromifſion he had , was only asa Merchant having bought from Sir 
Alexander Auchmutty the Heretor, to whom he made payment boys fide, 
before any Arreſtment, or Purſuit againſt him. The Charger anſwered »on 
Relevat, becauſe the Suſpender is oblieged to know, that by Law, the Teinds 
are1yable for the Miniſters Stipend. Secondly, He offers him to prove that 
the Suſpender did not make his Bargain for ſo many Bolls of Victual ; but 
that he took Diſpoſition of the Corns ipſe corpora, betore they were drawn. 


The Lords found the anſwer Relevant , to clide the Reaſon , and found 
the Defender lyable for the tenth part of the Cornes he bought, 


Robert Hay 
contra 
Hoom of Blackburn, 
Fodem die, 


Obert Hay Tailzior purſues Hoom of Blackburn, as repreſenting his Fa- 
R ther upon all the paſſive Titles, to pay a Debt of his Fathers. The 
Defencer alleadged abſolvitor , becauſe there was nothing produced to 
inſtruct the Debt, but an ExtrzR out of the Regiſter, bearing the Bond to 
have been Regiſtrated by his Fathers conſent, whereas it is nottour and 
acknowledged by the Summons, that his Father was Dead long before the 
Date of the Regiſtration. The Purſuer anſwered , the Extracts ſafhcient 
to inſtruQ the verity of the Bond , being in a publick Regiſter of the Sefft- 
on ; alb.it the DetunQ was Dead the time of the Regiſtration, which might 
have becn the Creditors miſtake , and cannot prejudge them, ſcing viiepreſu- 
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mitur , eſpecially now , when through the loſs of the Regiſters , principal 
Writs cannot be gotten, The Defender opponed his Defenſe, and the De- 
cifions of the Lords, lately in the like cafe concerning the Earl of Errol, be- 
cauſe nothing can inſtru@ againſt any man , bur either a Writ Subſcribed 


by him, or the Sentence of a Judge pon Citation or conſent , and this is 
neither, 


The Lords refsſed the Extra ſimply, but or dained the Purſuer to condeſcend 


wpon Adminicles for inſtruting thereof , either by Writ or Wrneſſes , who ſaw 
the Bond, &c. 


of Woodbead 
C ontra 
Barbara Nairn, 
Eodem die, 


K 7 0odhead purſues Barbera Nairn, for the Mails and Duties of certairi 
Lands. The Purſuer alleadged: abſolvitor, becauſe the Defender 
ſtands Infeft in Liferent of theſe Lands. It was Replyed, The Defenders 
Huſband Diſponed theſe Lands to the Purſuer with her conſent, Subſcrib- 
ing the Diſpoſition. It was Duplyed, The Defenders Subſcription and Con- 
ſent was Extorted, wetws cauſa, whereupon ſhe has Action of Redu@ion de- 
pending, and holds the produRtion ſatisfied with the Writs produced, and re- 
tes > Reaſon by way ot Duply, 1s. if ſhe was compelled by her Huſ- 
nw" it was by juſt tear 3 becauſe fhe offered to prove by Witneties, that he 
threatned her to conſent, or elſe he ſhould do her a miſchief , and that he 
was a fierce man , and had many times beaten her, and ſhut her out of 
Doors, and offered to prove by the Nottar and Witneſſes Inſert, that 
at the rime of the Subſcription, ſhe declared her unwillingneſs. | 


The Lords found the Defenſe and Duply Relevant. 


Dawid Wilkie 

: | contra 
Af Sir Andrew Key: 
Eodeme die, 


Avid Wilkje and others, Tackſ-men of the Caſtoms; Charged Sir 4#- 
drew Ker for the Tack-Duty of the Cuſtoms of the Border , Anno 
1650. Set by them to him, he Suſpends, and alleadges by the publick Ca- 
lamity of the Engliſh Entry, in Anno 1650. in July, Trafick was hindered, 

and by the Kings Proclamation, againſt Commerce with theſe. The Char- 

ger anſwered , it was a Caſuallity ex zatura res , and that they had payed 
without Defalcation, andthe Suſpender had profit in former years. 
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- The Lords before anſwer Ordained the Suſpender 10 Compt upon what bencfit by 
got in Anno 1650. and what Profite above the Tack-dnty in former years, 


Adamſons 
contra 
Lord Balmerino. 
June 26. 1662. 


Damſons being Infeftin anold Annualrent out of two Tenementsin Leith, 
and having thereupon obtained Decreet of Poynding the Ground in 
e4rm0 1661. and infiſting for poinding one of the Tennents Goods, now be-. 
longing to the Lord Balwerino, for the whole Annualrent; Balmerino Sul. 
pends on theſe Reaſons 3 Firſt, The Heretor againſt whom the Decrcet of 
inding was obtained , and all the Tennents were Dead ; and therefore 
it can receive no ſummar Execution , againſt the preſent Heretor and his 
Tennents, but there muſt be a new Decreet againſt them. Secondly, Bal- 
wverino hath peaceably poſleſſed this Tenement twenty or thirty years, and 
thereby | hath the Benefit of a poſſeſſory Judgement , by which his Infeſt- 
ment cannot be queſtioned without ReduQton and Declarator. Thirdly, 
The Eng/iſhes polleſſed this Tenement ſeveral years by the publick Calamity 
of War; and therefore there muſt be DeduRtion of theſe years Annualreats, 
as is yegpently done in Feu-duties. Fourthly , The two Tenements being 
now in the hands of different fingular Succeſlors, Balmerino's Tenement can 
only be poinded for a part of the Annualrent.” The Purfter anſwered, that 
Poinding of the ground is «&orialis, chiefly againſt the Ground 3 and there. 
fore during the Obtainers Life, it is valued not only againſt the ground, 
while it belonged to theſe Heretors and Poſſeffors , but againſt the ſame in 
whoſoever hands it be , that the Moveable Goods therein , or the Ground 
Right thereof may be Apprized. To the ſecond , Annualrents are debita 
F#ndl, and a Poſſeſſory Judgement takes neither place for them, nor againſt 
them, To the third, though in ſome caſes Feu-duties ceafſs by Deveſtation, 
that was never extended to Annualrents, due for the profit of a Stock of 
Money, To the fourth, the Annualrent being out of two Tenements pro 
miſcuouſly. The Annualrenter may Diſtreſs any part for the whole, in who- 
ſoever hands the Tenement may be. 


The Lords Repelled all theſe Defenſes | but _—_ Execution for one half 
of the Annualrent for a time, and Orditned the Su pender to give Commiſſion to 
Balmerino fo pwt the Decreet in Excentlon againſt the other Tenement: for its 
proportion , for kis relief, medio tempore, 


— woo as 
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Wilſow 
contra 
Thomſon. 
Eodem die. 


I!ſon having obtained Decreet againſt 7homſon, for poinding of the 

Ground ofa Tenement of Land, Thomſon Suſpends on this Reaſon, 
that the Chargers Infeftment is baſe , and betore it was cled with PofleC- 
fion, the Suſpender was publickly Infeft, and thereby excludes the baſe In« 
feftment though prior. The Charger anſwered , that the Reaſon ought to 
be repelled , becauſe he had uſed Citation upon the baſe Inteftment, before 
the publick Infeftment, by which Citation, res fuit letigioſs. 


The Lords Repelled the Reaſon in reſpe of the Anſwer , and found the baſe 
Infoftment validat by the Citation , wherenpow the Decreet followed. 


Ruthuen 


contra 
Laird of Gairs. 


June 27. 1662, 


He Laird of Gairn having Infeft his Son in his Eſtate , reſerving his 

own Liferent 3 after his Sons Death , his Oye purſues him for an 
Aliment out of the Eſtate, conform to the Ac of Parliament, appointing the 
Heir to be Entertained by the Donatars to the Ward, Conjundct-feears , or 
Liferenters thereof; The Defender alleadged abſolvitor, becauſe the AR of 
Parliament cannot be extended to his caſe, who voluntarly Infeft his Son in 
his Eſtate, with the burden of his Liferent, Secondly , If any Aliment 
were due, the Mother who is Liferenter muſt bear her part. Thirdly, Ali- 
ment is only due where the Heir hath no other means, But here the Heir 
hath a Stock of Money , which though Liferented by his Mother , yet he 
may Entertain himſelf out of the Stock, The Purſuer anſwered Firſt, 
That the A& of Parliament anent Alimenting of Heirs, is generally againſt 
Literenters without exception. Seeondly, The Diſpoſition by the Defen- 
der to the Son, was for a Tocher worth all the Eſtate he then had; where- 
fore no part was Liferented by the Son, or his Wife, the Purſuers Mother, 
but only a ſum of Money which came by her ſelf, and there is no reaſon 
that the Stock thereof ſhould be exhauſted for the Purſuers *Aliment; 
the Defender havingnow ſucceeded to a plentiful Eſtate. 2 | 


The Lords Repelled the Defenſe in reſpeF of the Replyes; 
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Mr. David Watſon 
contra 
Mr. James Ellies. 
Fodem die. 


R. David Watſon having acquired Right to the Superiority of Ste. 
M houſe milne, purſues the Feuers, for their Feu-duties , who alleadge, 
Firit, no Proceſs , the Lands in Queſtion, being Kirk: /a:.d;, Diſponed to a 
Lord of EreQion; and it is declared, that the Lords of Ere&ion, having 
only right to rhe Feu-duty , till they be Redeemed by the KING, at ten 
Yeats purchaſe, by the A of Parliament thereanent, in Anno 1633. And 
thereby none have Right , bur ſuch as ſubſcribed the ſubmiſſon , ſurrendring 
their Intereſt inthe KING'S hands , untill the Purſuer Inftru&t, that his 
Author did ſubſcribe the faid ſubmiffion, he hath no Intereſt. Secondly, ab. 
ſolvitor, from the Feu-duties, 1650. and 1651. Becauſe the Lands were 
waſted theſe Years, by publik calamity of War. Thirdly, abſolvitor from 
Harrage and Carrage; becaulc all Services are reſerved to tle KING, by 
the ſaid AF of Pllinas | 


The Lords aſſoilzied from Harrage agd Carrage, but differed for the F enwduty, 
being ſmal, and found no neceſjuy for the Purſuer to inſtruF, that this Authoy 
did ſubſcribe the Surrend.r , fier jo long time , but that the ſame was preſwums- 
&d for his ſo long bruiking the Fee. 


Sir William Wilſon 
contra 

Sir Williane Murray. 
Eodems die. Oro 


1/ſon having Appryſed Sir Williem Murrazs Eſtate, purſues him and 
ww his Tenents, for Mails and Duties,who alleadged, thar by the 4# of 
Pariiament 1661. anent Debitor and Creditor, the Lords are impowred to 
reſtrict Appryſers, to a part of their Lands Appryſed, ſufficient for the An. 
nualrent, and to leave the reſt tothe Debitor. 


The Lards did accordingly reſtri#® , but give the Appryſer his option of an 
of the Appryſed Lands, ( except the Debitors Houſe and Mains ) paying cel 
per cent. effeiring 18 the Sum Ajpryſid for 5 the Appryſer being comptable for the 
ſuperplus above the Annualrent, and publick burdens, 


Dame Margret Hay 
contra 
George Seaton of Barnes. 
Jane 28, 1662. 


| 8 305 Sir John Seatoun of Barnes, having provided George Searowhis ſon, 
by his ContraQ of Marriage, to his lands of Barnes , ſome diferences 
roſe amongſt them, uponthe fulfilling of ſome Conditions in the Contra&,for 

ſetling 
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ſetling thereof, there was a minute extended by a Decreet of the Judges, in 
Anno 1658, by which the ſaid Dame Margaret Hay, ſecond Wite to the faid 
Sir Job, was provided to an hundred pound feerling in Liferent, and it 
was provided, that Sir Joh» might burdcn the Eſtate with ten thouſand merks 
to any Perſon he pleaſed , to which George his Son did conſent, and oblidg- 
ed himſelf, to be aprincipal Diſponer, Sir John aſſigned that Claule, 
and deſtinat that Proviſion, for Hendrie Seaton his Son , in Fee, and for 
the ſaid Dawe Margaret Hay in Liferent , whereupon ſhe obtained Decreet 
before the Lords, the laſt Seſſion, George ſuſpends the Decreet, and raiſes 
ReduGtion , on this Reaſon . that the foreſaid Clauſe, gave only power to 
Sir Jeb», to burden the Eſtate with a 1c000. merks, in which caſe George 
was to Conſent, and Diſpone,which can only be underſtood of a valid Le- 
gal and EffeQual burden thereof , but this Afignation is no ſach burds 
en , becauſe it is done in leo egreditudinis, and fo cannot prejudge George, 
who is Heir, atleaſt appearand Heirto his Father. TheCharger anſwered, 
that the Reaſon was no way relevant. Fir}, becauſe this Proviſion was in 
favours of the Defun&s Wife , and Children, and ſo is not a voluntar 
Deed , but an Implement of the natural obligation of providing theſe. 2dly. 
This Proviſion, as to the Subſtance of it, is made in the Minute, and ex- 
tended Contraft in the Fathers health; and there is nothing done onDeath- 
bed , but the Defignation of the Perſon , which is nothing elſe, then if a 
Parent ſhould in his life time give out Sums payable to his Bairns, leaving 
their names blank, and ſhould on Death-bed fill up their names. The 
Suſpender anſwered , that he opponed the Clauſe, not bearing de 
preſenti, a burden of the Land,. but a Power to his Father to burden , neis 
ther baving any mention of Death-bed , or in «rticuls wortis, or at any 
time during his life,, and though the Dead, on Death-bed be in favous of 
Wife , and ; Children; it, hath never been ſuſtained by the Lords in no 
time, though ſome have thought it the moſt tavourable Caſe, 


The Lords ſuſtained the Provi on, and Repelled the R dis 
aſcoiluied therefrom, and found Rs Order proceeds "A of 


Dorathie Gray 
contra |, 
_ Oſwald. 
Fodem die. 


Mquhile Mr John Ofwald, having Married Dorathie Gray, in Encland, 

did at the time of their Contrat, grant an Ergliſb Bond of a 1000 

lib. Sterling to the ſaid Dorathies Mother, and on Wilſen , ad opus &- mſuns 
dicte Doratbee, the Condition of which Obligation, is, that if Mr. John ſhal 
pay the ſaids intruſted Perſon, the Sum of 600 /ib. Sterling , or ſhall ſecure 
the ſaid Dorathie in Lands, or Cattels, worth theſfaid Sum of 600- 6b. in 
in his life time, or be his Teſtament. Then he ſhall be. free of the 2000 
bib, Mr. John granted Aflignation to the ſaid Dorathte of 5500 merk due to 
him by the Earl of Laxderdale, bearing expreſly the ſame to be for Imple- 
ment of the Bond , and Afſigning,, both principal Sum, and Annualrent, 
Dorathie confirmed her ſelf Executrix to her huſband, gives up this Bond, 
and obtains Decreet againſt Landerdale; who calls Dorathie on the one part, 
and the appearand Heir,and Creditor,of the faid Mr. John on the other part.It 
was all , for the appearand Heir, nd Creditors, that they ought to. be 
2 D pre- 
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referred to the Stock of the Sum,becauſe the Clauſe, ad ops Omnſum,could only 
be underſtood tn be for Dorathies Liferent uſe, and not in Fee, atid as tor the 
Aſhgnation,it was on Death-bed,and fo could operat nothing 1n their prejudice, 
It was; anſwered, for the ſaid Dorathze, that ſhe opponned rhe Clauſe. The 
meaning thereof was noother, but that her Mother and Wilſor,, were Credi- 
tors in truſt to the uſe, and behove of her, and could not be a Liferent Right, 
becauſe it was provided to her, her Heirs,Executors, and Aſhgneys; and asto 
the Afſignation, though on Death-bed , yet it may very well be uſed, as an 
- Adminacle, to clear the meaning of the Parties, 


The Lords found the Clauſe to carrie the Stock of the Money, 
and preferred Dorathie, and it being thereafter offered tobe proven, that by 
the Cuſtom of Erglend ; ſuch Claules (ignitie only the Liferent uſe, The 
Lords repelled the alleadgance , in reſpec of the Clauſe, being provided to 
Dorathies Heirs and Afſignies, and in reſpe& of the clearin meaning 
thereof by the Teſtament, would not delay, the Proceſs » upon the proving 
the Cuſtome of England, the matter being clear in the contrair, 


William Baillie 
contra 
Margaret Henderſon and Janet Jameſon. 66 


July Ss. $ 66 2% 


Y Minute of Contra&, betwixt Umquhile J4meſor , arid Baillie, - paillie 
B oblidged himſelf to Infeft Jameſon ma Tenement , tor which Jameſon 
oblidged himſelf to pay three thouſand merks _—_ » Jameſt: being dead, 
without any further progreſs upon the Minute. BaWie purſues the ſaid Mar- 
garet Henderſon, as Executrix to him, and the faid Janet Jemehs , as Heir 
. topay himthe price, It wasalleadged, for the Executor, abſolvitor, becauſe, 

the bargain being incompleat, the Heir mult perfitit , and difpone the Te. 
nement, and ſo can only be lyable for the price 3 for by the performarice of 
mutual Minute, the Heir will only get the Land, and therefore the Executor 
ſhould not be lyable for theprice , orat leaſt. if the Executrix be decerned 
to pay the price; The Purſuer mult diſpone to her the third part of the Tene. 
ment in Fee, and the two part to the Heir, ſhe being the only Child, and 
having Right to the two third parts of the Moveables , which Moveablesbe. 
ing exhauſted , by the Price of the Tenement 3 the Tenement ought to come 
in place of the price. The Purſuer anſwered , that he could difpone no 
otherwiſe , then according tothe Minute, but the Execurrix might hetake 
ber recourſe againſt the Heir, as ſhe pleaſed , but both as repreſenting the 


Defun&, were lyable to him. 


The Lords decerned the Executrix to make payment, and would not 
bring the Debitor, betwixt the Heir and her in this Proceſs , for the third 
of the Teuement, or for her Terce thereof, but reſerved the ſame, as ac- 


cords, 


Breidy 


WS WW >” 
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Breidy 
contra 
Breidy and Muire, 
Eodems die. | = 
Contrad of Marriage was ſuſtained,both againſtPrincipal and Cautioner, 
A albeit ſubſcribed, but by one Nottar, and by one ſubſcribing Witneſs, 
there being more Witneſles inſert , m reſpeR, that Marriage followed there- 


upon, 
Lord Conper. 
contra ,_ 
Lord Pitſlige. 
July 3 1662.. 


HE Lord Couper alleadging , . That: being fitting in Parliament, and 
| taking out his Watch ,. to ſee what hours it wasy he gave it to my 
Lord Pit/ſſigo in his hand, . and that he refuſes to reſtore it 3 therefore craves 
to be reſtored, and that he may have. the Value of it, pretio affedionis, by 
his own , Oath. . The Defender alleadged abſolvitor, becauſe the Iybell 
is not relevant ; not condeſcending, qzo aredo, the Defender is oblidged to 
reſtore, for if the Purſuer infiſt upon his Real Right of the Watch, as pro- 
rietar , the Lybel isnot relevant 3 becauſe he ſubſumes not that the De- 
fendet is poſlefior , or baver,of the Watch,  atthe time of the Citation, or 
fince; or at leaſt dolo deſijs posſiderez or if the Purſuer infiſt upon a perſonal 
phligutan, he ought. to ſubſume, that the Defender borrowed the Watch, 
or.100k the dy, thereof, and thereby is. Perſonally oblidged ond 
reſtore. —___—— the Lybel were relevant, abſolvitor ,- becauſe the 
Defender offers bim to prove, that.the Purſuer having put his Watch in his 
hand , as he conceives, to.ſce what hours 1t was. Defender, accord- 
ing tb the Ordinar Givillity,. they,; being, bozh fitting. in Paykiamers.” The 
Lord Sizclar putting forth his hand, for a ſight of the Watch 3 The Defen- 
der did , in the Purſuers preſence, put itin/hishand, without the Purſters 
oppoſition , or contradiQion, which mult neceſſarily import his conſenit, and 
Dear the Defender. The Purſuer anſwered, that he did now | 
that he Jent his Watch to the Defender, and-that, there was betwixt them, 
Contrattys commudati, becauſe the Defendev liaving pur forth his hand, figni- 
fying his defire totall for the Watch. The Purſyer pur the ſame in his hand, 
and though there was no words, yet this Contra@ may be celebrat, by inter- 
yention of any figne of the Parties mean 0g. Which here could be no other 
then that which 1s Ordinar, to lefid the Defender tha Watch , to ſee what 
hours it.was ; which importeth the Defenders oblidgment to reſtore the 
fame; ; To the ſecond Defenſe , on relevat z becauſe the Defenders giving of 
the Watch:to the Lord Sinclar, was fo ſubit an AG, that the Purſuer could 
not prohibite , ſpecially, they being fitting*in. Parliament in the time © and 
therefore in that Caſe bis filence cannot import a Conſent, 

CV PT ET Bp QUE UN þ 125111 v Wn , 
'Lords.fyſtained the Lybel, and repelled the Defence,. but would not 
2 bel of rhe Watch to be provenbyrhe Purſuers Oath, but pro #t 
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Agnes Peacock 
contra 
Mathew Baillie. 

Eodeme die, 


Enes Peacock , as Executrix to her Huſband , having purſued Mathew 
J Z4il/ie, for payment of a $Sum of Money ; heoffered to prove payment, 
and at the Term produced a Diſcharge, whereupon the Purſuer took Inſtru- 
- ments of the Produdtjon, and offered to improve the ſame; and craved 
that the Defender might be Ordained to Compear Perſonally , and bide by 
the ſame, anda Term being Aſſigned for that effect z and the Purſuer Ox. 
dained to configne a Pand , in caſe ſhe ſecumb, in the Improbation; and an 
ARExtraRed thereupon. The Defender coming from the Country, and ap- 
pearing Perſonally. The Purſuer alleadged, the Diſcharge is »»ll, wanti 
Witneſſes. The Defender alleadged won Competit in this ſtate of the Proce 
after the exception of Falſhood , que e# exceptomum ultimg ; but if the 
Defender _ had alleadged the fame at the production, - The , Defender 
would have replyed, that it was Holographos, and excluded any Improbation, 
The . Lords found the Exception of nullitie ngt competent in this Pate of the 
Proceſs. x * Wb i; oofe. 
| Alliſon Kells | 
1 ore 5g | Paxton, 
<7 | _ Eodei die; . die 
Na Proceb betwixt theſe Parties, an exception having beer! proponed; 
The Lords before, anſwer, ' Ordained the Iner to Sroduce the Writs, 
with certification, ' that the Defenſe fhould-be holden as not propontd, br fer» 
amino certificatione being, craved', an Incident was produced ; becauſe the 
Writs were the Proponders Authors Writs , andin their hands, -It was an- 
ſwered, that the Iricident was'rivt competent, there being.no litisconteflath- 
or. It was anſwered, that it was moſt competent ,' wherever there was a 
cert\ fication, asin Ads in Redudtion,' and Improbation, - bi 


hy 4, * 


The Lords found the meaning of fuch As, and Certifications to be owly 
the Parties ſhould produce ' their own Writs , they 'would make uſe of, and 
of their Authors Writs , as they tha the time of the AF , and that the other 
Partie might have their Oat therenpon, if they pleaſed , and therefore refuſed the 


+! Renton: of Lamberious - | 

(0; Lab ;61 \-celntra * 
" Eatl of Levin. El 
ving intented an Improbation of Lands alleadged doed, fabſcri- 

Eres te rats as Favours fie Uppqutile Counteſs of ""_ 
her Daughters ;'and others: and having proceeded to the indirect 


| 
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Articles of Probation , and Improbation were given in Writ binc inde, and 
a full Diſpute thereupon, and all ſuch Witneſſes examined , as either Partie 
craved. The Lords having Peruſed, and Read the whole Proceſs, did, upon 
the Defenders defire, allow them to be heard vive poce , and both Parties 
compearing. © The Purſuer referred the Diſpute to the Lords,withourt ſaying 
any further. And the Defenders having related the Cafe, and Debated*in 
General; anient the taking away of Writs, by Preſumptions and ConjeRures, 
and having entred to Repeat all that was 1n the written Diſpute, and to an- 
fer every alleadgance, - == 


The Lords declared , that it was not their meaning, that the Diſpute 
ſhou}d be. repeated, but the material, and weighty ' points; Which the De» 
fender thought of moſt importance, to have been reſumed, and urged ſhort- 
ly 5 Referring to the reſt the Lords. wv 4 | & 

. | Therefore, they Ordained the Defenders, to order thelt alleadgences , as the 
might , jor all that they had to ſay betwixt ten and twelot , the nixt day, with- 
out any further , wuleſſe the Purſuer anſwered. 


Thomſon 
, contra ;. 
Mackiirieh 
| | | Eodem die. m__ = 
wi" rwſon 20d Mackirick'\ having Appryſcd ſome Tenements in Drum- 
» # frieſs, Mackivrick the firſt Appryſer infiſts for Mails and Duties: Thom- 
ſon alleadged, MeckitrioKs Seafin was wall , as being within Burgh Royal, 
and riot gryen by: the Bailljes, and Town Clerk of e Surght » contieny. no 
the A&,of ®, 8. | The Purſuer ahſwered, that lus Seafin was given by 


the Provoſt 'y and by a Nortar,” whom he imployed as Town Clerk, got on- 
_ Iyin that, but in ſeveral other' Ads : and that becauſe-the Town Clerk was 
exciuded from tis Office, for not taking of the Tender ; and upon the fame 
accompt there was no Baillie 5'fo that to compleat this Legal. Dili he 
was jieceffitat to take Infeſtmerit by the Provolt,, which, is ſufficient in, lach 
Jaſes ; becauſe; though-the-AR - of "Parliament mention the Bailkes of the 
Burgh , that it isin oppoſition to'Baillies inthat part , but cannot beunder- 
ſtood in oppoſition to the Provoſt, who has Majorem Juriſditionew, quia 
$4jovi neſt minuz, andoffers them to. prove, that he was Provoſt, , at leaſk 
babitus & rfunges Provoſt ard that he did imploy his Nottar, as Town 
Clerk for the time. Y | | _ 


The Lords ſuſtakwed the alleadgeanee to prefer Mackirich 


\ - - The Executors:Mr, Jawes Fairly Miniſter of Leſwald, . ' y . 
| ST RY, 25313 WI a © 2 SS 
' «A \ tb av a1 contra. { 


the Parochiners, 
SDN «July 5. 16 62. 
I E Executors of Mr. Fames. Fairly, having obtained Decreet, before 
2, ; the Comiſlaries, againſt the Parochiners, for the Ann, as being the 
hail Year, 1 65 8,.1n reſpe& the Miniſter died in Febrxery, in the Year' 
x 65 8. The Decreet was Suſpended, 'on this Reaſon ; that the Anncould 
ily be half a Year 3 ſeeing the Miniſter died before the gens 

| GTropt 
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Cropt , or Whitſonday.; becauſe, if a Miniſter ſerve after Whitſonday , he 

has. the half of that years Stipend , albeit he be Franſported, or Depoſed; 

otherwayes, if a Miniſter ſhould ſerve the whole Year till Mzchalmajs day, 

and then be Tranſported , or Depoſed, he ſhould get nothing fo that the 

Ann being half a years Stipend, more then the Minſter ſerved for , he hay. 
ing only filirvived till Mzchalmes x65 7. Has only the right to the Michal. 

mes propria jure , and halfa Year thereafter, as the Ann. The Charger 

anſwered, That i Teinds and Stipends, there are not two Terms, bur 
Michalmes for all , and therefore, if the Incumbent be diſpoſed or tranſports 

ed before Michalmes , he has nothing that Year, but if he die after Michalmes 
any time before the DEgunnng of -the nixt Year preprio jiare, he has the 
Year he died in, and the half of the next, as his Ann, but if he live till 
January in the year enſuing, he has that whole year, as his Ann. 


Which the Lords found relevant; and therefore the Lords found the 
Zetiers orderly proceeded, 


Duncan Drummond 
contra 
Colline Campbel. 
Eodlene die. 
Unran Drummond purſues Colline Campbel, for payment of a Debt of 
hi Fake, becauſe 'in © Weir bers bis Fri od 
- ne 'ather hag 1pone a hismoveables.to himg; and he had un- 
dettaken his Fathers Debt , whereby the Purſuer,-as Creditor, had 


-” 


» 


intereſt to ue him, to, pay this Debt.; The Defender, , hayy 
alleadged , thar the Band and Diſpoſition ivas never a delivefed Eyidenr 
either to the Father'or to the Son; but two blanks ſubſcribed by therh,both 


were'putin the. hands of a Nottar, . to fill up the Bond arid. [: Q; 
but before delivery, both Parties relf]ed, and defired the Nattar to Can-» 
cell and Deſtroy them',. yet Eight or Nine Years after the Nottar gave them 
up'to this. Purſaerz and neither to the Father nor to the Son, and the 
Queſtion being how this ſhould be proven. . ; 


The Lirds before attſwer Otdaindd t/e Naitar , and Witneſſes inferd to , be 
examined ex Officio, which being donetheir Teſtimonies proved., as t alleadged 
before - Then the Queſtion was i# j#re, whether the Depolitation f Writs 
could pt yore any other way, t ke? the Oath of the Partie in whoſe 
favours the Writs were conceived, , he having the ſame in. his hands. , | 

The Lords fonnd , that ſeeing wo two pon not prev tay by the Fa- 
ther, nor the Son, by and to whom they, were mutually grazted, thiit by a third 
Pa#tie, in whoſe favours a Clauſe therein was concetved , in that caſe, the 
depoſition probable ty the Writer and Witneſſes inſert, dnd by the ſeids Teſtim- 
mics found the Writs null, TY Be? 


- , ih 
' s 
Robert 
ves, 
% : i 
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Reibert Bones, 
contra 
Barclay of Johnſtour. 
July 9. x 66 2. 


Obert Bones having arreſted certain Goods , and Beſtial , as belong-' 
R ng to John Wood, his Debitor , in the hands of Earclay ; purſues for 
making the ſame forthcoming. The Defender alleadged abſolvitor , be- 
cauſe the Goods Lybelled the time of the Arreſtment, were the Defender 
proper Goods, Diſponed to him, by the faid John Wood, tor anterior Reſts 
and Debts, and delivered alſo before the Arreſtment, It was Replyed, 
The Defenſe ought to, be repelled ; becauſe Wood the Diſponer was Re- 
bell > and at the Horn , before the delivery of the Goods, at the Pur- 
ſuers inſtance, and whereby the Tradition being after the — the 
Diſpoſition is ##/, as being incompleat before the Horning, and after the 
Horning the Rebel could do nothing to prejudge the KI NG, or his Do. 
ratar, or the Purſuer , for the Debt, whereupon he was denuded, 
which by the A of Parliament one thouſand fix hundred twenty one, 
' affedts the Eſcheat Goods wbicungque. The Defender anſwered , That the 
Reply is not Relevant, unleſs it were alleadged, that the Horning had 
been before the Diſpoſition; for it is lawful for Creditors, either to 
Poynd , Arreſt or take Diſpoſitions' of their Debitors Goods though Re. 
bel, being for Debts anterior to the Horning , if the Diſpoſition and 
Delivery be prior to Declarator, neither can the A of Parliament, one 
thouſand fix _ red twenty one, againſt Diſpoſitions, in defraud of Cre- 
ditors operat here; becauſe the Dilpolition is anterior to the- Horning, 
and for an onerous cauſe, "5 


The Lords found the Defenſe Relevant, notwithſtanding the Reply; 


Laird of Lamertoun 
contra 
Hume of Kaimes, 
| July 10. 1662. 


H% of K aimes being Infeft upon an Appryzing ofthe Lands of North- 
field, led againſt Lamertour, purſues the Tennents for Mails and Du- 
ties, and obtains Decreet , which was Suſpended , and Redu&ion thereof 
raiſed on this Reaſon , that it was ſpreta uthoritate judicis , there being an 
- Advocation, judicially produced , before the Sheriff, betore pronouncing, 
at leaſt before the ExtraQing of this Decreet, in ſo far as the Suſpender came to 
the Sheriff Court, at the ordinar time of the Court Day , at eleven hours, 
and produced the Advocation , but the Sheriff had fitten down that Day 
contrair his Cuſtom, at ten hours, and had pronounced the Decreet before 
eleven hours, The Charger anſwered nor Relevat, that the Advocation was 

produced 
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roduced before Extra, not being before Sentence pronounce , becauſe al- 
þeir inferiour Judges are accuſtomed ſometimes to ſtop their own Decreets 
after they are pronounced, before Extrating. yet ſententia definitiva, e 
altimus aus judicis, and the Extra@ is but the Clerks part , ſo thatit canbe 
no contempt, albeit the Judge would not prohibite the Zxtract , and as to 
the, other Member, that the Sheriff fat his Court an hour before the ordinar 
time, #07: Relevat, unleſs he did it of purpoſe, to anticipat this Advocation, 


The Lordf found the firſt member, of the Reaſon, that ike Aduacation was pro. 
duced before ExtraF , after Sentence, non Relevat; andas tothe other member, 
they found it relevant, as it 75 circumitantiat , to infer that it was done of purpoſe 
1d amticipat the Advocation, without necejſuty to prove , otherwayes the purpoſe, and 
_ caſe declared , if the ſame were proven, they would turn the Decreet ina 

we, * 


| John Ker 
Contra 
Ker of Fernilee and others. 
Eodene die. 


Ohbn Ker having granted a Bond , whereupon he being Charged to Enter 
[ Heir toſeveral perſons his Predecefiors, and having renounced, their Lands 
were adjudged , John: took Ailignation to the Adjudication himſelf, and 
purſues the Defenders for exhibition of the Rights and Evidents of the Lands, 
and Delivery thereof, The Defender alleadged ablolvitor : Firft, Be- 
cauſe the purſuit being upon the Purſuers own Bond , now agaia Afigned 
to himſelf, confauſione rollitur obligatio. 


The Lords Repelled this Defenſe. 


Secondly, abſolvitor, becauſe thePurſuer can haveno Intereſt upon theſe 
Rights proceeding againſt him, as appearand Heir to thele predeceſſors, and 
now afligned to him , becauſe there were other appearand Heirs, ſpecially 
condeſcended on, nearer of Blood. The Purſuer anſwered , 20» Relevat, 
to take away his Infeftment, which behoved to beReduced. Secondly, Nor 
competit to the Defenders, unleſs theſe nearer appearand Eeirs, were com; 
pearing for their Intereſt. The Defender Replyed, that the Infeftments ha- 
ving obtained no Poſlefſion, and having proceeded only upon a Charge to 
Enter Heir, againſt the Purſuer, by Collufion z It was competent by Ex- 
ception, ſeing there was no Service, nor Poſſeſſion, nor any thing donethat 
the nearer Heirs were oblidged to know , and it was alſo competent to the 
Defenders, not to deliver the Writs to any having no Right thereto, they 
being lyable to deliver them to the neazeſt Heir of the true owner, 


The Lords Repelked this Defenſe againſt the Exhibition, reſerving it to the De- 
livery , in which they found it competent to the nearer appearing Heirs, withowt 
Reducdzon, 


oh 
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Rentoun of Lamertoun 
contra 
Earl of Levin and Alexander Kennedy. 
J=by 11. 1662. 


TOhn Rentoun of Lamertioun , as Heir to his Father , having charged the 
Deceaſt Earl of Levin , for the Sum of due by him to umquhil 
Lamerioun: The Earl ſuſpended upon Compenſation, by (1x Bonds granted 
by umquhil Lamertoun , to the umquhil Counteſs of Levin, four of them to 
her ſelf and after her Deceaſe to her Daughters, and two of them blank, 
in the Creditors name , which being done ante Matrimonio , by this Lady, 
did belong to her Huſband jure wariti , and not to her or his Daughters, 
Theſe Bonds were produced out of the hands of Alexander Kennedy, fome- 
time Maſter Porter of the Caltle of Zdinburgh, who declared that he had the 
foreſaid fix Bonds in Truſt trom the umquhil Counteſs, and the Laird of La- 
mertoun, in Anno1649. Levin being then Captain of the Caſtle of Edinbargh, 
Lambertoun Conſtable, and the ſaid Alexander, Porter, and produced a Pa. 
per of Trult , ſubſcribed by Zambertows and my Lady , bearing , that #he 
Bonds were put in Alexander's hands, as a fee Perſon , whom both Truſt- 
ed, to be keeped till after the Ladyes Death, and then dzlivered, according to 
her direion: againſt which Writes, Zembertoun raiſed Improbation, and 
Alexander Kennedy abode by the ſame, and the Earl of Levin declared, he 
made uſe of them upon the ground foreſaid , in his Improbation 3 The fix 
Bonds beitig written by Alexander Kenpedy and James Rule who is dead, 
and the Witneſſes being George Watſon, Spittel and Towng , and in ſome of 
them Alexander himſelt , all being dead but A4lexander the Producer the 
dire&t tmanner of Inprobation thereof ceafſed;z and therefore they proceed 
to the indire@ manner, and give in many Articles of Improbation, and the 
Earles Atticles of Probation. The R y of which being Diſpute , to 
——__ in Write, and all Perſons that either Parties dehred, being ex- 
amined hinc inde, and their Teſtimonies publiſhed to either Party , and 
they having thereupon Diſpute; both as to the Relevancy and Probation, 
in Write, and being heard at laſt vive voce, © 


The Lords proceeded to Adviſe the Cauſe: 


The weight of the whole matter lay in theſe Particulars mainly 3 Fir#, 
For aftrition of the Writs; the ſaid Paper of Truſt holding in it, two li- 
wing Witneſſes and one dead, being true , the Bonds related therein could not 
be falſe; This Paper could not be Improven indirealy , becauſe the dire 
manner was competent by two living Witriefſes, whereof the one Depon- 
ed , that the Subſcription was like his Subſcription, as he Subſcribed at that 
time, being young, and the third Witneſs being dead, proves. It was an- 
fwered , that the Witneffes inſert , proved not z becauſe comperatione l/itera- 
rum , Crawford the DefunQ's Subſcription , was altogether unlike his true 
Subſcription produced ; Learmont ſayes his Subſcription was only like his : 
and though Kill ſayes it was his Subſcription , yet none of them Depones 
to have ſcen it Subſeribed by any Body, or byany Witneſs , nor to know 
any thing of the time, place, or truth of theqmatter contained i the Writs, 
being but an Evidence to keep the bn, remembrance, either of the 

— wy Mat- 
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Matter or of the Subſcription, of the Principal or themſelves , albeit th 
need not be proven here as in England, by the Witneſles iaſert : Yet in the 
caſe of Improbation , if the Witneſles prove nothing of the Fa&t or $uh. 
ſcription , as remembring that they or the Party Subſcribed , but only De. 
poning that it'is their Subſcription, which can import no more of certain 
knowledge » then that it 1s like their Subſcription, ſeeing none can ſwear 
that it may not be feigned ſo like that they cannot know 1t - and albeit that 
would be ſuthcient , where nothing 1s in the contrair ; Yet where there is 
{trong preſumption in the contrair , as the Writ not being in the Parties 
hands, but in the hand of a third Party , male fame, and who hath at leaſt 
betrayed his Truſt, never having made theſe Bonds known , till fix or ſeven 
years after the Countels of [ evins Death z and then offering to ſell ſome of 
rhem to others , and With all the Paper of Truſt, the y thereof being 
written with one band , -and the filling up of the Witneſſes with another, 
which. no body hath , or can condeſcend upon, nor are Deſigned thercin; 
ſo the ſame being null by A@ of Parliament , cannot ſufficiently aſtru&k the 
truth of the other Bonds , being in themſelves ſuſpect. 


The Lords found the Paper of Truſt not ſufficiently to aſtru@F , nor the Teſtj- 
' monies not to prove it ſufficient , in reſpe# of the grounds foreſaid being in- 
firudted, and the many preſumpiions againſt tleſ: Writs. Therefore theyimproved 
the ſaid pretended Paper of Truſt. 


There was further produced ,for aſtrufting the Bonds, two Holographs 
alleadged , Written and Subſcribed by Zamertours owns hand, relative'to 
the Bonds and Truſt ; and for proving theſe were Holograph , they pro- 
duced a Holograph Accompt Book of Lambertouns, and fix Witneſles, of 
whom three or four were without exception, and the whole Deponed that 
they truly believed that the Holographs were Lamertouns hand, and Lamber- 
zown and the Lady Levins Subſcriptions. . The queſtion then was , whe- 
ther theſe Papers were ſo provento be Holograph , that, they did ſufficient» 
ly aſtri& the Bonds, notwithſtanding all. the grounds 1nſtrufted againſt them; 


The Lords found Negative , #pon this cauſideration, that when the Probation 
of Holograph is by Witneſs , who ſaw the..Holograph Writ, Written and Sub- 
ſcribed , albeit they be not inſirad, it is a full probatton, admitting n0 contrary 
probation , but whenit is only comparatione literarum 3 or by Witneſſes, Depon- 
#ng that they believe, or that poſitively it is the hand writ of the Party, that can 
import 18 more , but that it is ſo like, that it is undecernable for no man who 
ſaw it not written, can poſitively ſwear with knowledge, that it is impoſſible to 
fenzie the hand ſo like, that it is undecernable, and therefore Eolograph fo pro- 
wen, admits a ſtronger contrary Probation, and therefore the Lords Ad that 
the Evidents againit the Bonds were ftronger nor this Probation of holograph, 


There was alſo produced three Contrats betwixt umquhil Zazbertoun 
and Kennedy at Striveling, upon the ninth of &guſt 1651. by the laſt of 
them , Kennedy was oblieged to deliver Lambertonn the Bonds for fuch (e- 
veral Sums, he obtaining the Lady Lewis confent, of all theſe the Writer 
and Witneſles were dead, and the Date proven to be falſe, 


In 
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In this Proceſs the Lords having conſidered all the indirect Articles of . 
the Improbation , in reſpeR that theſe Writs in queſtion were never in the 
alleadged Creditors hands; and that there was not one Witneſs that did De- 
pone , that either they remembred to have Subſcribed any of theſe Writs 
themſelves, or that they ſaw ether the Parties, or any other of the Witneſ- 
ſes Subſcribe, or any thing communed, done or acknowledged by either 
Party , contained in the Writs , and that the Subſcription of Watſon , one 
of the Witneſles in all the Bonds , was by compariſon with other contra- 
verſe Writs, about the ſame time, altogether unlike his Subſcription, and 
that the Word Witneſles adjoyned to the Subſcription, of all the V Vitneſles, 
did appear to be ſo like , as written with one hand. 


They found ſufficient ground to Improve the ſoreſaids writs, beſides many preg- 
nant preſumptions from Kennedies inclinatiow and carriage; which being e xtrin- 
ſick were acconnted of leſs value, and yet the atruitions aforeſaid, and preſumpti- 
ons on that part were ſo Strong , that ſeveral of the Lords were unclear ſimply, 
jo find the Bonds falſe, but not anthentick, probative writs, 


VV/illiam VVachope 
COntra 
Laird of Nidarie. 
July 15. 1662. 


| He ſaid VVilliam VV achope purſues Niddrie his Brother , to pay him 
eleven pound Sterling tor many years , which he promiſed to pay him 
by a miſfive Letterproduced, bearing, a Poitſcript of that nature, The De- 
fender alleadged abſolvitor z Firſt, becauſe the Poſticript is not Subſcribed, 
and fo no ſufficient Inſtrument to prove, Secondly , there is no ground 
for eleven pound Sterling yearly therein , becauſe the words are, 1 have 
ſent you five pound ten ſhillings Sterling now, and I have ſent you five pound ten 
ſhillings Sterling at V Vhitſonday, and you ſhall have as much as long as you ltze, 
if you carry your ſelf as ye do now 5 which words, as long as ye live, cannot be 
underſtood Termly but yearly, nor can relate to both the five pound ten 
ſhillings Sterling, but only the laſt, to which is adjeRted Donations, being 
of ſtrick Interpretations. Thirdly , The words foreſaid cannot import a 
Promiſe , but only a Declaration of the Defenders reſolution to continue 
the ſame free kindneſs to his Brotherz which reſolution he may recal at any 
time. Fourthly ; The Promiſe is conditional , quamdin ſe bene geſſerit ; 
herefore the Defender can be the only Interpreter 3 and declares, that 
fince his Brother hath not carried himſelt ſo well , the meaning of ſuch 
words being only ghis, If ſo long as in my opinion you carry your ſelf ſo , and 
2108 according to the opinion of any other. The Purſuer to the firlt Defenſe 
opponed the Letter whichis holograph, and albeit the Poſtſcript be after the 
Subſcription, yer ſeeing it can have no other conſtrugion , then to be done 
as a part of the Letter, and not as other unſubſcribed Papers, whereanent 
It is preſumed, the VVriter changed his mind and left them imperfe&, 
and unſubſcribed, which cannot be here , ſeeing the Letter was ſent. To 
the ſecond, he opponed the terms of the Letter. To the third, alleadged 
ome verbum de ore fideli cadit in debitum, and by theſe words, can be under- 
ſtood nothing elle, but a Promiſe, which is ordinarly made n ſuch terms. 


2E 2 The 
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The Lords found wot the firſt Defenſe Relevant per 1c, but foundthe remnant 
Defenjes Relevant, and aſſoilzicd. | 


VVilliams Swiptoun 
contra 


July 18. 1662, 


: the ſaid VVilliem Swintosn having uſed Inhibition againſt 

| atthe Croſs where helived, ſhe falis Heir thereatter to another Per. 
ſou, and immediatly Diſpones that Perlons Lands, whereupon Wa raif- 
ed Rediiction of that Right , ex capite inh1v1tronzs, The Defender alleadg- 
ed abſolvitor , becauſc the Lands: Di:poned, ly not within the Shire where 
the Inhibition was uled : 1herefore replyed , the Land fell to the Inhibit 
Perſon atter the Inhibition 3 and the Purſuer did all he was oblieged to do, 
or cuuld do rill that time » which if it was not fufhcient, Creditors will be 
at a great lols , as to Lands acquired or ſucceeded in atter Inhibitions, 


The Lords found the Defenſe Kelevant , that the Inhibition could not extend 
#0 Lands in other Shires , befalling to the 1nhibit after quocunqz titulo; bit 
that the Purſuer ought to have 1nkvbit de novo , or publiſhed and Regiſtrat in 
that Shire, ſecing all Parties count themjelves ſecure , if no Inhibitions be Re- 
giftrat in the Shire where the Lands ty, without inquiring further. : 


Lord Frazer ' 
contra 
Laird of Phillorth. 
Eodem die. 


£ &r- Lord Frazer purſues Declarator of Property of the Barony of Cairs- 
builg againſt the Laird of Phillorth, as being Infeft as Heirto his Fa- 
ther , who was Infett as heir to his Grand-father , who was Infeft upon the 
Reſignation of Frazer of Doors ; and alſo upon the Reſignation of the Laird 
of Pitſligs, who was Infeft upon an Appryzing led agau.ft Doors ; and allo 
as being Infeft upon an Appryzing , at the inſtance of one Her derſon, led 
againſt Doors, and declared that he infiſted pritao loco, upon the two firlt 
Rights, flowing from Doors and Pizſſigo, The Defender alleadged Abſol- 
vitor, becauſe the Defender in an Improbation againſt the' Purſuer and his 
Father , obtained Certification againſt Door s Seafine 3, ſo that it being now 
improven , all the Rights Libelled on, falls #» conſequentiam, becauſe Doors 
is the common Author to them all - and if he had no real Right; -all their 
Rights are 4 20 habente potefiatew; ſo that now the Purſuer has no morein 
his Perſon, buta Diſpoſition made by Phillorth's Grand-father to Doors, and 
a Charter following thereupon, and 1s in theſame caſe, as if Doors upon that 

round were craving declarator of Property, which he could not do, nor 
would the Lords ſuſtain it , albeit there were no Defender ; becauſe that 
can be no Right of Property, where there is no Seafine. The Purſuer an- 
ſwered : 1. That the Defenſe is no ways Relevant, nor is the Purſuer in 
the caſe of a Declarator , upon a Diſpoſition or Charter without a Seaſine, 


becauſe he producesa progreſs of Infeftments, and is not oblieged hee ordine, 
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ro Diſpute Doors his Authors Rights, as being a 07 habente poteſtagem, which 
1s only competent by way of ReduRion 3 ſome repreſenting Doors , his Au- 
thor being called. 2y, The Defenſe is ho way competent to this Defender, 
unleſs he alleadge upon a better Right then the Purſuers; for the Purſuer hath 
done all that is requiſit to inſtruct his Declarator, by production of his In- 
feftments,and his authors Rights are preſumed ,andneed not be inſtructed; and 
albeit the Detender be called, yet he cannot quarrel the Purſuers Authors 
Right, or hinder his Declarator, unleſs he alleadge upon a more valide Right 
in his own Perſon, 31y. The Deienſe ought to be Repelled, as proponed 
by this Defender; becauſe he repreſents Frazer of Pirllorth his Graiid-tather, 
who Diſponed-the Lands in queſtion to Doors, and was oblieged to fnteft him, 
and did defaFo reign in the Kings bands, 1n his favour, and fo perionally 
objection , umquhil Phz/lorth, Doors Author would be for ever excluded 
from objecting againſt Doors Right , which flowed trom him; fonenher can 
the Detender who repreſents hum object againſt the Purſuer, who 18 Succeſſor 
in Door's Rights. The Detender anſwered, that being called, albeit he had 
no Right in his Perſon, he might propone a Defenſe upon a Nullity in the 
Purſuers Right, 9s. that it 1s 4 oz habente-potejtaiom , Which is very com- 
pctent here by exception, This Dccla. ator vetng ja4icium petitorium, where- 
in he may well repeat this Detenſe , without neccſh y to call Doors, b<cauſe 
Doors being called in the Improbation, all Intcfttments in his Perion are Im- 
proven for not produftion + and ſo the Reaſonis mltantly verified z and al- 
beit he were Succeſlor to his Grand-father 5 ( which he denys ) yet he may 
well alleadge that any Right flowing from his Grand-tather is perſonal and 
incompleat , and can be no ground of Declarator of Property. 


The Lords repelled the Defenſes, and found it not competent 10 the Defender 
to quarrel the Purſners Authors Right , unleſs he had a better Right, 


Sheen 
contra 
Lumsdean. 
July 19. 1662, 


Keen having a Alexander Eumsdean, upon a Bond granted by 

Mr. Thomas Lumsdean as principal , and the ſaid C4lexander as Cautt- 
\ JF oner, he Suſpends on this Reaſon, that the cauſe of the Bond, was 
Bills of Exchange, drawn by Verhage upon Kezar in Camphire, to be payed 
to Skeen , or his Order 3 which Bills Skeer ordered to be payed to Mr. 1he- 
mas Lumsdean's Wite ; and Mr, Thomas granted the Bond charged on for the 
ſaids Bills 3 which Bills were proteſted upon Kezar's not paying of the Bills, 
as the Proteſt bears: To which proteſted Bills Mr. Thomas Lumsdean al- 
ſigned the Suſpender , aud whereupon he now alleadges that he mult have * 
allowance of the Bills proteſted, being the cauſe of the Bond, and theretore 
Skeen himſelf 1s lyable for the Bills which muſt compence the Charger. The 
Purſuer anſwered, that the Reaſon ought to be repelled, becauſe he offered 
him to prove , that albeit the bills were proteſted, for not payment, by Ke- 
zar,on whom they were drawn;yet Mr.Thomes Lumsdear having gone back to 
Verkage who drew them, Verhage payed Mr. Thomas , and that before the In- 
timarion of the Suſpenders Affignation, 21y. That Mr. Thowas Lumgdean 
being Faftor in Camphire, in his Factor Book, upon the 109, page thereof, . 


there 


130 T be Decifrons of the Lords of Seſſion. 


thereare four poſtsof Payment payed bythe ſaid Verhage to Mr. Thomas Lum. 
dean, at diverſe times, conform to the Magiſtrates of Camphire their report, 
upon the Lords Commiſhon, bearing that the ſaid Factors Compt Book is 
Authentick and unvitiat 3 ,and that Verhage who drew the Bills, -and Kezar 
upon whom they were drawn, had both {worn b-fore them, that Verhage 
had payed the ſame to Lymsdean , fo the queſtion was upon the manner of 
probation whereanent the Suſpender alleadged » 1. That Compt Books 
not being ſubſcribed, were not probative Writs, even againſt the Merchant 
himſclf. 2/3. Thatat leaſtthey cannot prove againſt tie Suſpender his Aflig- 
ney. 31y. That they could be no better then Holograph Diſcharges by the 
Cedent, which cannot in{tru&rheir own Date againſt the Affigney , and ſo 
cannot prove the ſame to have been before the Iniimation ', as tor the Teſti- 
monies of Verhage and Kezay, their Teſtimonies cannot take away Writs and 
yet are ſuſpeRed being both Debitors for the Bills, and that it was not in- 
ſtructed who write the Book, whether Zymsdear himſclt, or his ordinar Book 
Keeper. 


The Lords fonnd the Probation ſufficient againſt the CA\ſigney; the Charger al- 
Jo proving that the Books were written by Lumsdean himſelf, or by his rdinar 
Book-keeper , ana thought that the Book proved againſtihis A\/;gney, being Mr. 
Thomas own &rother, and no ſuſpition he would wrong him; and there being four 
_ Poſis of payment, in ſeveral Months, beſides the Depoſitions of the fore{aids 
perſons. 


Fiddes 
contra 


Jack: 
July 19: 1662. 

Iades purſues Jack for payment of a Bond of 500. merks, which Fack 
þ acknowledged to have received in cuſtody form Fiddes, to be keeped 
as his own 3 Jack alleadged that he had but the cuſtody , anddid conform to 
his Obligation , heſent the Money to Dundee, in Arno 1650. where heloſt 
both it and much more of his own, at the plunder of D#ndee, The Purſu- 
er anſwered, no way granting that his Money was loſt at Dundee, yet it 
ought not to liberat the Defender ; becauſe he oft-times required and de- 
fired the Defender to pay him his Money before the plundring of Dundee, 
and ſeing he did not then give it, it was loſt upon the Defenders hazard: 
The Debates anſwered , that any requiſition was wade , was but verbal 
without Inſtrument , and that it was made to the Defencer, being in 
Edinburgh after this Money : and the Defenders whole means was ſent to 
Dund:e for ſafety , and that at the time of any ſuch defire , he ſhew the 
oy ſo, and bid him ſend for it to Dundee, when he pleaſed he ſhould 

VE Its 
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efore anſwer, having ordained Witneſſes 10 be examined n hinc ins 
- = on ba g wry the ſame, found, that the Purſuzr did deſire his Mo- 
ney: and at that ſame time the Defender told him it was at Dundee, and ſaid 
he might have it wlen 1le pleaſed to ſend ſor it 5 and Witneſies alſo proved that 
he was at Dundee, and was ineſteem as a man of gvod means then , and that 
he was there atthe plunder of Dundee, and ever ſince was in a poor miſerable 
condition and ſon.e of them deponed that he 144 a conſiderable ſw of Money, 


far above thistn quest ion there, 


The Queſtion was , whether this probation was ſufficient to aſſoilzie, al- 
beit *Y of the Witneſſes did particularly Depone , that they knew the 
Purſuers Money to have been at Dundee , and loſt there. | 


T e Lords found that the probation was ſufficient, the Parſuer giving his oath 
in dh or it was there , and loitthere; forthey conſidered , that at the 
time of the Pu il vers Requiſition, the Witneſſes proved, the Defender declared it 
was there and that ex natura rei, it was hard to prove particularly, this Mo- 
ny being a Fungible, to have been loſt there, but that it behoved to be preſumed ſo, 
ſei ng the man lo5t his whole means there,” and hath been pooy ever ſince. 


Montgomery of 
contra 15 14197 


Eodem die. 


R. William Wallace boning obtained a Diſpoſition of the Lands of Heg- 
V1 #%«rn from Thomas Hunter, he gave a Back-bond oblieging him to 1 
the ſame at the beſt avail, andasa part of the price to pay a Bond of Provi- 
fion to Thoma's Siſters and Brother , granted by. their Father, and having 
retained his own Sums, and ſuch as he was Cautioner: for, was oblieged to 
count for the reſt ; and being firſt, purſued before the Ezgliſhes , and now 
before the Lords, he was decerned to take the Lands at ſixteen years pur- 
chaſe, and a half, and to count accordingly, It was alleadged 3 he could 
not have allowance of the ſums pope to the Brother and Siſter, becauſe 


theſe could not exclude lawful Creditors, © Tt was anſwered for Mr. Wills- 


am , he had payed b8r4 fide a part, and had given Bond for the reſt , and 
could not now be called in queſtion. It was anſwered, he was in mala fide, 
becauſe, the payment was made after intenting of the Reduciion againſt his 
Right, at the purſuers Authors Inſtance, © Mr. Willias anſwered: nor Rele- 
vas, unleſs there had been a Reaſon Libelled in that ReduRtion 4gainft theſe 
"Bonds. The Purſuer anſwered it was ſufficient, that Reduction was uſed 
againſt the whole Right, to which any Reaſon might be added. zizy 


1 he Lords found this aleadgence not Relevont 10 pitt My. Williamin mala fide, 
wuleſ5 there had been a ſpecial Reaſon of ReduGjon filed #þ, \and ſhown #6 Mr. Wil 
liam againſt theſe Bonds particularly, {2 


ry 
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Margaret Auderſon and Fobn Elphirgſtoun 
contra 
Mary Wachop. 
July 22.1662. 


A A Argaret Anderſon and Tokn Elphingſtoun, as heir to An: 
derſon , who were the two Daughters of umquhil Mr. David Ander, 


ſor of Hals, purſues Mary Wachop his Relit and Executrix, to tulfil an Ar. 
ticle of his Contra&t of Marriage, bearing, That if there were no Heirſ-male 
of the eMarriage , heband and olilteged im and his Heirſ-male and Swceeſſort 
. whatſomever , to pay to the Daughters of the Marriage 3000. merks, and 
craved that the Executrix as repreſenting their Father, might pay the ſame, 
The Defender alleadged Abſolvitor, becauſe it is clear by theClauſſes of the 
ContraR, that the Father did not bind himſelf ſimply , or himſelf and his 
Heirs, but that he bound only himfelf and his Heirſ-male; which is the more 
clear that the Narrative of that Clauſe bears,,. becauſe his Eitate 4s provided 
to his Heirſemale, The Purfuer anſwered , he opponed the Clauſe, by which 
hedid notonly obliege his Heirſ-male , but himſc}fand his Heirſ-male;z and 
ſo in oblieging himſelf,he hath oblieged all that Repreſent him,and he might 
have been purſued in his own lifetime, if his Daughters had come to the age 
appointed by the proviſion. 2fy. He has not only oblieged himſelf and his 
Heirſ-male, but his Succeflors whatſomever, and therefore his Executors, 


The Lords finnd that by the Tenor of the Clanſt\ 4nd Narrdtive thereof, 1h 
Defun(}s meaning was chiefly td obliege his Hetr-male, and albtit Succeſfors what: 
mever was added ; yet by the Narrative and the order of the Words, they found 


ſo 
the Helr-male was. firſt burdened and behaved firit to be diſcuſſed. Therefore 
.- cend what the fem male had to ſucceed to, ft 


: Pdained the Defenger to £ | 
- bf be was net Eitered Heiv-1 6; "ahd: hid nothing to ſvecerd Iy as Heir-wwalg 
#by thought the Defender wonld be liable.” y - | 4 


: 4 Willians Mont - gorery =” 
| 6D. DO 
Theoder Montgomery. - 

; Ilia SMontromery as Donator to the Eſtheat of 7 heoder Montgome- 

- ry .purfuesa general and ſpecial Declarator in op Libel ; and inſiſts, 

firſt, in the general. Defender alleadges' Abſolvitor, becauſe the Hor: 

ing is null, the Denunciation being at the Croſs of Edinburgh where the De- 

&nder had not his Damicile.. The Purſuer opponed the Horning ftanding, 

bearing, the Deftnder to dwell in Edinburgh, and the Horning could not be 
taken away by Exception , alibi, not inſtantly veryfied, - 


The Lords Repelled the Defenſe but prejudice of Redudion thereupon, 


* 
x 
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Secondly, Abſolvitor fromthe Rents and Duties of the Lands of Whyte/laid 

in time coming, becauſe thete fell not under (mgle Eſcheat. Ir was Replyed, 
the Defenſe ought to be Repelled , becauſe the jus mari, falls under fingle 
Eſcheat of the Huſband, and carrys with 1t per conſequence the Liferent of 
the Wite. | 1 


The Lords was clear that the Repls was Relewant ; but the Defenſe wot being 
competent, in the ceneral Declarator, which was firit inſofted in, they grue ns 
Interlocwtor on the Reply. 


Lord Frazer 
contra 
Phillorth, 


July 23. 1662. 


IN the Declarator of Property of the Barony of Cairnbulg , at the Inſtance 
of the Lord Frazer, againſt the Laird of Phillorth, It was alleadged for 
the Defender Abſolvitor, becauſe the Purſuers Father and Grand fathers In- 
fefrment is upon the Reſignation of Frazer of Doors, [ta eft, Frazer of Doors 
had no real Right in his Perlon, never having been Seafed, at leaſt there is 
Certification granted againſt Docys Seafin, in the Improbation at the I ſtince 
of the Defender, againſt the purſuer and his Father; ſo that Do»re having 
no reall-Right , bis Diſpoſition , Inſtrument of Reſignation, and Charter 
granted by the King, flowing upon the Reſignation of the Laird of Phzllorth 
and the Lord LZovit, who had Right to Preſlige's Appryzing, of the hail E- 
ſtate of Phillorth, can give no Right to declare the Property , eſpecially a- 
ainſt the Defenders, who hath a real Right by Infettment , flowing from 
killorth his Goodſyre, by Reſignation , and flowing from the Lord Lovit, 
which albeit poſterior, yet having the firſt Infefttment , is the firſt and only 
| Right. The Purſuer anſwered, the Defenſe ought to be Repelled, becauſe 
any Right the Defender hath, is from his own Grand-Father, to whor:: he 
was alzoqur ſucceſſwrus ;, and thereby the Defender is Succefor titulo lucr 14:19, 

to his Grand-father, the common Author, after the Diſpoſition granted ro 

Doors, and as umquhil Pki/forth Doors Author, perſonals objeione would be 
excluded from oppoſing Doors Right of Property; which Right he had Diſs 

poned to Doors, and was oblieged to warrand;z no more can the Defender, 

( who by this fame Right he Defends , being ſucceflor Lucrative to his 
Grand-Father ) be heard to exclude the Purſuer, who is Succeſſor to Dory. 

213, Albeitthere be no Scafine , yet umquhil Phillorth and Lovit were tully 
denuded in favours of Doprs , by the Refignation made in the Kings hands, 

and Charter conform , after which any Right granted by them to this De- 

tender , is a yon hal ente poteſtatem. 3ly, Any Right the Detender hath flow- 

ing from the Lord Lozit cannot defend him, becauſe it was but an Appryz- 

ing againſt Philloxth the common Author : and it is offered to be proven that 
theAppryzing was ſatisfied within the Legal,in ſo far as the Lands of Innernorth 

were Diſponed by Phzllorth and Lovit joyntly, to Frazer of Doors for 20000. 

merks, and the Lands of Inzerallothy were Diſponed by them to Lovits own 

Sons, 1rredeemable the price of which Lands being 54000. merks, was the 

ſum appointed for ſatisfaftion of the Appryzing betwixt the ſaids Parties; and 

ſo as to the Lands of Cairnbulg, and remnant Lands appryzed, theappryz- 

mg is extint, The Defender anſwered to the firſt, that he is not Succeſſor 

Fitulo lucrative to his Good(yre, becauſe the time of the Diſpoſition by his 
Goodlyre to him , and alſothe time of his Goodfyres death, his F —_ was 
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alive, and ſerved Heir to his Goodſyre. 2ly. There was no Right in his Gogd. 
ſyre when heDiſponed 3 but all the Right was in the Lord Lovit by Pitſligoes 
Appryzing 3 neither was £ovit denuded by the R clignation or Charter without 
Scaline, ſo but that the ſecond Refignation with the firſt Infettment is pre. 
ferable. 31. Satisfa&ion of the Appryzing as it 15alleadged, 1s not Relevant, 
unleſs it be by Intromifſion with the Mails and Dutics of the Lands Appryz. 
e&. conform to the AF of Parliament 1621. but uw orh r. payment or fati(- 
faction by the Debitor is ſufficient to take away an luleftrmecnt, contra ſingy- 


larem ſucceſſurun. 


The Lords Repelled the Defenſe, found:d upon Lovits Zppryzing, in reſpedt of 
the Reply of ſatis fation thereof, and found no necejſity to alleadge, that the Perſon 
having Right 80 the Appryzing, was otherwass denuded, the by acknowledgemenz 
of paynrent or ſailsfatizon, and that there needed no form | grant - f Kedemption 
or Renunciation, Regiſtrat conforms to the AF of Parham.n anert tre Fegiſtrati. 
on of Seaſings, — &c. w ichthe Lords jound only to extend to Wodſets, 
properly ſo called, and not to Apprytzings; neither yet to an Infeftment for Relief, 
whereunto the Rents were not to be only for the Anmnualrent of the ſum, but to ſatiſ- 
fie the Principal, and therefore ſeing the Lords found 1hat the only Right was jn the 
Defenders Grand-father, and that he Diſponed to the Defender, that he could be in 
no better caſe thaw his Grand-father, as to the Diſpoſition granted by his Grand. 
father without a Cauſe Onerons, being after the Diſpeſition of the ſame Lands, by 
that ſame Grand. father to the Purſuers Author, but found it not neceſſar to determine 
the Caſe of lucrative Succeſſor , as it was here ſiated to maketke Succeſſor tyable to 
all kis Predeceſſors Debts; | | 


James Birsbine 
contra 
John Monteith. 
July 24. 1662. 


Ames Birsbine parſues Joh: Monteith, as Cautioner for John Blrsbine, who 
J was Executor to the Putrſuers Father, for pay ment of the Purſuers Legacy, 
The Defender alleadged no Proceſle, becauſe the Executor himſelf is not Dif- 
cuſſed, and the Cautioner is only 1yable ſubſidiary: The Purſuer Replyed, 
there is a Decreet obtained againſt the Executor produced, and there was no 
further Diſcuffing requiſite, becauſe he is broken, and the Purſuer is content 
to aſſign the Debt to the Cautioner. The Defender anſwered no Relevat, for 
a Decreet isno ſufficient Diſcuſſing; but there muſt be Regiſtrat Horning at 
leaſt, albeit the Executor had neither Lands nor Moveables to Poind or Appriſe, 


The Lords ſuſtained the Defenſe, and found the Reply not Relevant, till the Re- 
giſtrate Horning were produced. : 


Alexander Shed 
" contra 
Robert Gordon and David Kill. 
Eodem die, 


A _ Shed purſies Rober# Gordon Pupil, .as lawfully Charged to enter 
Heir to his Father, to pay a Debt of his Fathers, compears Davie Kill 


the Pupils Uncle, who was Tutor nominatto him, but refuſed to accept, and 
; there- 
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therefore ſhunned to propone any Defenſe in the Pupils own name; leaſt it 
ſhould be an acceptance, or geſtioz and therefore produced a Bond of the De- 
funds, and as Creditor alleadged that he would not ſuffer his Debitors Eſtate 
tobe affected in hisprejudice,and offered him to prove, that the Debt purſued 
on was ſatisfied. The Queſtion was, whether he had Intereſt as Creditor to 
propone this Defenſe. 


The Lords having conſidered the Caſe amongſt themſelves, fuund that where 
Creditors in this manner compeared, it 1s not cumpetent to allow their Defenſe, Le- 
cauſe it may delay the other Creditors purſving, ſo that a third Creditor may le pre- 
ferred in Diligence ; and therefore they Repelled the Defenſe hoc loco, but declar- 
ed that it ſhould be receivable again# the Purſuer, whenever he ſhould purſue for af+ 
fecting any ofthe Defuns Means or t ſtate, inthe ſame caſe as row. 


Mr. Patrick Weyms 
contra 
Mr. Iames Cunninghame. 
Eodem die, 


R. Patrick Weyms having an Order of Parliament for a Terms vacant 

I Stipend of the Paroch of Leſwade, Mr. Iames Cunninghame alleadged 

that Terms Stipend was not vacandy but belonged to him as incymbent, 93s. 

Whitſonday 1659. becauſe he wasadmitted before Michalmeſs 1659, and ſhort- 

ly after | bitſonday; and fo thelegal Termsof Stipends not being diviſable at 

two Terms, but at Mzchalmeſs joyntly, he being incumbent betore Michat- 
eſs, bath the whole year. 


oe Lords Repelled this alleadgence, but preferred Weyms, «nd fiend that Mi- 
wiſters had Right to their Stipend Texmly, and if he entered before Whirſonday, he 


had Right to the whole year, and if after VVhirſonday, and before Michalmeſs, 
but to the half: 


Barbara Naeſwith: 
contra 

Iobn laffray. 
Tuly 25, 1662. 
Arbara Naeſmith purſues John Iaffray her Son, as Hcir and Executor to his 
Father, for payment to her of her umquhil Hutbands hail Means and EC. 
chacat, by vertue of a Miſhve Letter; written by the DefunR her Sponle, bear- 
ing, that if he happento die before his return , that his V Vite thould do with 
what he had as ſh pleaſed, that he thought it too little for her; but he defir- 


ed her ro Diſcharge a 1000. Pounds or a 1000. Merks to his Brother Alexax- 
. der, and 5co. Merks to his Siſter Magdaler: ,” if ſhe follow her advice. 


The Lords having formerly found, that this Letter was donatio mortis cauſa, 
or a Legacy, and ſo could only affect Deads part. 


It was now further alleadged, that by the purſuers ContraR of Marriage, he was 
oblieged to imploy 6000, merks on Land, or Annualrent to him and her, and 
the longeſt liver of them two,and to the Bairns to be gotten betwixtthem,which 
failzing his Heirs. This Obliegement to imploy beinga Debt, the Moveables 
muſt be lyablefor it primo loco, and the Purſuer can only have Deads part p54 
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he mm—_—_— free/Goods. The purſuer aniwered, that this Deſtination be- 
Fog on Heretable Clauſes , cannot affe&t the Moveables 249. The Bairns 

cannot have Right theretq till they be Heirs, and ſothey will be both Debji- 

tors and Creditors, and the Obligation will be taken away by Confuſion. 


The Lords found this Defenſe Relevant notwithſtanding of the Anſver; 
and that albeit the Clauſe was Heretable, quoad creditorem, yet it was Move. 
able qzoad debitorem, and ſo behoved to be performed out of the Defungs 
Moveables, andthat the entring thereto, would not take away the Obliege. 
ment by Confuſion, more then one paying a moveable Debt, wherein he is 
both Debitor and Creditor; yet he will have action of Relief againſt the Ex- 
ecutors out of the Moveables, 


It was further alleadged, that in the faid Mifhive there are two particular 
Legaciesleft to the DeftunGts Brother andSiſters, which muſt abate the general 
Legacy. The Purſueranſwered, that both Legacies were only leftthus, 1 
wiſh,&c. which cannot beobligator, nor conſtitute an effefual Legacy; but 
1s only a defire or recommendation left in the Purſuers option - and for A4agdax 
tens Legacy, it was conditional,ſhe following the Purſuers advice,which ſhedid 
not, butleft her contrair her will, The Defenders anfwered, that werba op- 
#ativa were ſufficient in Legacies, at leaſt were ſufficient to make a fidi com- 
miſieri Legacy z becauſe all fids commiſſis, either for reſtoring the Inheritance, 
or tor reſtoring Legacies, in the Civil Law were in ſuch Terms, and albeit 
ſuch words would not be fufficient, 7»tor wives, yet fatore ultimo woluntatis, 
where the Defuns will, howſoever manifeſted, 1s the Rule, and fois moſt 
extended, ſuch words are ſufficient, asto the condition in Magdalens Legacy, 
It cannot be underſtood of being under the Purſuers command all her life, and 
{p can only be meaned, if Magdaler miſcarry contrair to the Purluers advice, 
in ſome conſiderable matter of her carriagez and however, itisnot a ſuſpen- 
fitive condition, hindring the payment ofthe Legacy, but oblieging the Le- 
gatar thereafter. 


The. Lords faund the Legacies conStitute, and interms forſaid valid; and as for 
Magdalens Legacy, declared, that in caſe Magdalen miſcarried, and took not the 
Purſuers Advice, that ſhe ſhould be lyable to refownd the Legacy tothe Purſuer, but 
would not put her to find Cantion for that effe&, the condition being Jo general, 


Katharin Kinroſs 
contra 
the Laird of Hunthill. 


He Laird of Humthill being oblieged by Bond to pay afum toumquhil 

Mr. Beverly, and the faid Katherin his Spouſe the longeſt liver of them 
two in ConjunQ-fee, and the Heirs betwixt them, which failzing his Heirs, or 
any perſon he ſhould deſign, whereupon they were infeft in an Annualrent. 
The faid X «hari having charged for payment of the ſam, Hamill ſuſpended 7 
alleadging that' ſhe was but Liferenter, and he could never be # t#torill the 
Feear were called. The Lords formerly found,the Letters orderly proceeded 
for the Annualrent, but ſuperceeded to give anſwer for the Stock, till ſome 
to repreſent Beverly, the Feear were called, who now being called and not 
compearing, he Debitor alleadged he could not be lyable to give up the Stock 
to the Charger, being only Literenter, neither would her Diſcharge, or Re- 
nſKtion of the Wodſet liberat him and hisEſtate, but only a Renunciation 


of 


FF Po 5 FT Fay, ms 7 


s WW nm Fx TFT wW ET ww . 


The Deciſcons of the Lords ' of Seffion. 137 


of the Heir; neither did the Charge at the Liferenters Inſtance, take away 
the Annualrent, and make the principal ſum moveable, unleſs it had been at 
the Feears Inſtance. The Charger anſwered, that ſhe being Conjun&-feear, 
was not a naked Liferenter, albeit it rcfolved 1n a Liferent, and therefore 
ſhe craved that it ſhould be declared by the Lords, that ſhe had power to 
uplift the Stock, and to reimploy It as formerly, and that her Diſchargeand 
Renunciation ſhould be declared to be-tufficient to liberat the Debitor and 
his Lands, which being ſo found by the Lords. The Debitor's appearing 
Heir being call«d, would be an irreduceable and futhcient ground of Libe- 


ration. 


The Lords declared as aforeſaid, but before ExtraG, ordained the Conjuntt- 
fetar to give Bond for Reimployment of the ſum to her ſelf in. Liferent, and 19 
Beverly's Heirs in Fee; which Bond they ornained to be preſently Regiſtrat, and 
kept by the Clerk, tn reſpe& none appeared for the Heir, 


Lady Milntoun 
contra 


; Laird of Milntoun. 
July 26. 1662, 


Ady Milntoun purſues probation of- the Tenor of a Bond of Interdidj- 
[BE on, 'granted- by her Huſband young Calderwood, Interdidting himfelf 
to her. It was alleadged no Proceſs , becaule there was no ſufficient Ag- 
minicles in Writ produced, there being no Writ relative to the Interdition 
Subſcribed by the Party, but only the Extract of Letters of Inhibition. 


The Lords ſuſtained this as a Sufficient Adminicle, in yeſpe# thequeſtion was 
mot about a Writ ihut oc to be retired, ſuch as Bonds, 1n this Caſe alſo , the 


Lord: examincd ſome Witneſſes, ex officio, before Litisconteftation, being old 
and valitndinary. . | 
Margaret Robertſon 
contra 
William Mcintoſh. 
Eodem die. 


MA Roberſon, morfocs an EjeQion againſt William Mcintoſh, who 
alleadged abſolvitor, becauſe he offered him to prove... that he had 
warned the Defenders ymquhileHuſband, and that he dying ſhortly rhereaf- 
ter, he inquired of his Wife, if ſhe would continue in the Polleſtion, and 
ſhe declared ſhe would not, bur willingly removed.” It was Replyed, hole 
vas ſcrigto vel jaraments 3 but witneſſes cannot /be Teceived to proveyilling- 
nels of Removing, being mentis.. = | | | 
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1 

The Lords confidering that the Defender alleadged no Tack nor Titlein 
Writ, but meer Poſſeſſion were inclinable to ſuſtain the Defenſe probable pro 
vt de jure; but withall conſidering the Partics were Highlanders, and had 
great advantage, whoever had the bencfite of probation; therefore they or- 
dained the Purſuer to condeſcend what Deeds of violence was done in eject- 
ing herz and both parties to conſcend what perſons were preſent at the 
Purſuers outgoing, and the Defenders incoming, being reſolved toexamine 
all theſe before anſwer, ſo that there might be no advantage in probation to 


either party. Sir John Aiton 


contra 
Adam Wat, = 
Eodem die, 


" A Dam Wat being (irſt Infeft in an Annualrent out of Whitlands Eſtate, 
A Compryzed for ſome of the bygone Annualrents. Sir Jehn Aiten be- 
ing Infett after him in an Annualrent of the ſame Lands, alleadges that 
Adam hinders him to uplift the Duties, or poynd the Ground for his Anuual- 
rent, and yet lets them ly in the common Debtor, or Tennents hands until 
his Appryzing expire, and therefore alleadges that 4dam Wat ought either 
to Intromit, and do exact Diligence, 'and impute the ſame in his Compryzing, 
or ſuffer Sir Jokn to do Diligence, or at leaſt, that both may do Diligence 
effciring to their Sums, 


The Lords found that Adam Wat ought to be lyable for Diligence io 
time coming, in uplifting the Rents to ſatisfie his Appryzingz and as to the 


 Annualrent, found, that after 40 days after each 'Term, mm which Adam, 


as the firſt Annualrenter, might poynd the Ground; it: ſhould be leifom 
for Sir Jokr, as the ſecond Annualrenter, to poynd the fame, without re« 
ſpet to Adam Wats prior Inteftment, if he did not Diligence thereon, 
within 40 days after ilk Term. 


Alexander Hamiltoun 
contra 
Thomas Harper. 
July 29. 1662, 


r Lexander Hamiltoun purſues a Removing againſt Thomas Harper, who 
alleadged Abſolvitor, becauſe the Purſuer invaded and beat the De- 


' fender, in the Seffion-houſe, during the Dependence of this Cauſe ; and 
therefore by. the ACt of Parliament 1584. ap. 219. renewed, 1593. cap. 

"173. The Purſuer cadit cauſe, and the Defender muſt be Glzied, 

"= "The Lords having conſidered the ſaids 'A&s of Parliament, and finding 


thereby that the Invaſionmuſt be Cognoſced in a Criminal Proceſs, com- 
petent to the Juſtice, and muſt be found ſummarly by an Inqueſt. 

The Queſtion was, whether beating without effuſion of Blood, was ſuch a 
Criminal FaQ ? becauſe it ſeems to be but a Ryot - and next whether the 
Lords would take probation of it themſelves, or if it bchoved to be Recog- 
noſced by the Juſkices | ; 
Tre 


2%. ak wh matic At. £6 
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The Lords found the Defenſe Relevint}' Fdr the AGF of Parliament a1yent 'win- 
lemce in the Kings preſence, oy inthe Seſſion Howſe, when the Stſſion ts ſitting,” 
make ſuch deads 18 incuy death t'' ani therefore whether they would aſſign a 
Term to the Defender —_ that inthe mean time he might proceed Crimmal- 
ly, before the Juitice, andinftrud the Defenſe by the $ entence of the Juitice, or whe- 
ther they would receive the Probation themſelves, they refobved to hear the P rties 
»pon 7t, 
Laird Balnagoun 

contra 


July 30. 1562. 


TH Laird of Balnaggonn having obtained a Gift of «ltmmns heres, of Tho- 

Mas from the Exchequer, m Ano 1661. and being thereups 
on Inicft, purſues Removing againſt Rorie The Detenderalleadged 
abſolvitor, © becauſe the Detender ſtands Infeft, and by vertue of his Inteft- 
ment m'Poſleſfion 7: years before the warning, by vertue ofa Gift ofsltimys 
heres, granted by the Brg/iſh Exchequer. The Purſuer anſwered, ought to 
be Repelled , becauſe the forelaid -Gift 1s null» ipjo jure, in lo far asit isnot 
confirmed by the late A& of Parliament, anent judicial proceedings in the U- 
ſurpers time, wherein Gifts of Baſtardy and #[t;-ws5 heres were excepted. The 
Defendet anſwered, 1. That his Intettment being cled with 7. years Poflefſi- 
on, cannot be taken away by exception, neither is he oblieged iz hoc juldicip 
poſſeſſorio , to Diſpute the validity thereof. 24, The ſaid Aﬀtof Parlianu.nt 
doth not declare it null, much lefs null by Exception, ſuch Gifts but doch 
ohly not confirm them, - 


The Lords Repelled this Defenſe, and found the Infeftment null in it ſelf 


ſcing it was not confirmed. 


The Defender further alleadged abſolvitor from this warving, becauſe the 
Purſuers Gift is not yet declared, It was anſwered for the-Puetuer, no nece(- 
ſity of Declarator, becauſe it cannot be ever made appear that any fachthin 
was required, or was 1n Cuſtom and Uſe, more then in the caſe of a Gift of 
Ward, oraGitt of Forcfaultry. | | 


The Lords, found that this Gift beboved to be declared in the Jame way as a gift 
of Baitardry. i 
William Zeoman 


contra 
Mr Patrick Oliphant: 


Illiam Feoman as having Right by an Appryzing tothe Landsof Newton; 
<V urſues Mr, PatrickOliphant, to hear and fee. it found and declared 
this ning was ſatisfied, by Intromiflion with the Mails and Duties 
withithe Legal. The Defender alleadged; Appryting cannot beratisfitT by 
his Intramuſion, becauſe any Intromiffionhe had was by vertneofother Ri 
uz, My. James Oliphant the common Author; having killed his own M 
and thereupon he being declared Fugitive, notionly upow the Paricide,! but 
wpon-a: GrimpinalNittie agaiuſtchimg/ upan eamntitingMurdevunder: Tru, 
whichjs.Treaſon,Ekt Defende ed:Gfo and cherd- 
upon ſtands Infeft and in Poſſeſſion. The Purſuer aniiferkdy{royd Reiewner, 
Pam the Act of Parliament againſt Paricide, doth not declare it to infer 
oretaultry, but only that the committer thereof ſhould be excluded from Suc- 
cefſion: and as to the committing of Slaughter under Truſt, the AR of Par- 


hament 


, - 
F 
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lament exprefieth what it meaned by Truſt, '2#z, though getting aſſurance ' 
from perſons that had been-formerly 1n variance. 21y. V Vhatever the cauſe 
were, yet the Infeftment upon the gift of Forefaultry, cannot be reſpeRed, 
unleſs there had been a Doom of Forefaultry pronunced for all, that the Ju. 
ſtice General does, isto charge the party accuſed to find Caution tounderly 
the Law, and it he appear not he is Denunced Rebel, and his Eſcheat only 
falls, or if having found Caution, he appearnot i# carſa, he is Nenunced 
Fugitive, which hath the ſameeffeft, but none of them can inter Fortaulture, 
unleſs Doom of Forfaulture had been pronounced , which the Juſtice doth 
not, but when the Defender compears; albeit the Parliament f oretaults per- 
ſonsabſent, having taken probation of the Libel contra abſentes, and unleſs 
the Juſtice had either cited the party with Letters of Treaſon, under certifi- 
cation of Treaſon, and that certification had been granted , or had cognoſced 
the Crime, The Defender being preſent, the Gift of Forfaulture can work 


nothing. 


The Lords found the Reply Relevant, unleſs the Defender would alleadge as a- 
foreſaid, becauſe the Defender was not clear in the matter oj, Fatt, they bejorean- 
fwer, Ordained himto produce the Gift arid Warrends, h 


Creditors of Andrew Bryſon 
contra 
his Son. 
November 14. 1662. 


N an Accompt and Reckoning betwixt the Creditors and Bairns of umquhil 
| Ardrew Briſon, the Auditor being warranted to call all Parties, havers of 
the faid umquhil Axvdrew his Compt Books before him, his Son Mr. Andrew 
being Called and Examined upon Oath, Depones that he neither has them, 
nor bad them ſince the — the Cauſe, but refuſed to Depone upon his 
having of the ſame at any time before, or upon his knowledge whohad them, 


The Lords ha:#ng heard the Anditoys Report thereanent, found that he ought not 
#0 be examined »pon his knowledge, who had them, but that he ought rs Deponeif 
at any time before the Citation he had the ſame, and frandfully pus the ſame away, 
quia pro poſſeſoyia habetur qui dolo poſſrdere, 


My. Thomas Nicolſon 


contra 
Lairds of Bightie and Babirnie. 
Eodem die. 


TFT Here having been mutual Moleſtations betwixt Mr. Thowas Nicolſor 

' Advocatand the Lairds of Bizltie and Babirnie, anent a common Paſtu- 
rageinthe Muire of Bighty, lying contigne toall their Lands, It was alleadged 
for Babirny that he ought to be preferred to Mr. Themas Nicolſon , and the 
ſaid Mr. Thomas hay > from all Commonty, becauſe Babirny ſtands Infeft 
inthe L ands of Babirny , which infettment bears, with common Paſturage 
2 the Muir oof Bighty , and Mr. Thomas had no expreſs Infeftment therein. 
It was anſwered for Mr. Thomas , that the alleadgence is not Relevant 
to exclude him , becauſe he, his Predeceſlors and Authors, are, and have 
been Infeft in his Lands cum communi peſiera, and by vertue of the 


laids Infeftments , in peaceable Poſlefſion Immemorially 3 or by 


the 


\ 


: The Decifions of the Lords of Seſſion. I41 


or by the ſpace of 4o Years, which was ſufficient to eſtabliſh the Right of 
Communitie with Balb;rnie, notwithſtanding his Infeftment bears expreſs. It 
was anſwered for Balbirnje, that not only was his Infeftment more Exprels z 
but Mr. {hemas Lands and his were holden. of divers Superiours, viz. Bal- 
birnie of the KIN G, and Mr. Thomas were Kirk-lands ; and albeir the 

Muire lyes contigue to. Mr. Thomas Lands , yet it isnot of the ſame Paroch. 

The Lords repelled the Keaſons of Priference for Balbirnie in reſpet of the An- 

ſwer. It was further alleadged for Balvirnie, that the Alleadgeances and An- 

ſwers for Mr. Thomas Nicolſon ought to be repelled ; becauſe he offers 

him to prove , that Nzcolſor was interrupted ſince the Year 1610. and con- 

deſcended , by yearly turning his Cattel off the ground, and ſtopping him 

from caſting Peitsz and therefore he muſt ſay 140 Years Pofleſſion, by vertue 

of an Infeftment preceeding that Interruption. It was anſwered for Nicol- 
ſon, non yelevat, unleſle either a Legal Interruption by Lawborres, or Sur- 

mons 3 or at leaſt a compleat and full I»terraptio fa#i, by debarring him on 

whole year from any deed of Community, but tor turning off his Goods, 

which were preſently put on again, and he enjoying all his Profit, ſuch 

were Attempts, and Incompleat Interruptions , whereof he needed take 

no notice thereof , ſeing he continued his Poflefſion , otherwayes' there 

would be great inconveniences by ſuch Interruptions , which would be no- 

ticed by the Leidges, and yet would cut off the Probation of the old Poſ- 
seflion before the ſame. | 


The Lords found that whatſoever the Interruption, 40 Tears, or immemoria 
poſleffione Lefore the Interruption behoued to be proven, for ' they thought that 
what Servituds were introduced only by Poſſeſſion,by the patience xnd prejumcd will 
of the other Partie , being either Proprictar , or having right of Communitit, 
any Interruption was ſufficient to ſhow,that the otter Party willed not, nox conſent- 
ed nos to the Right , and if by ſuch Interruptions Parties got wrong, it was 
thetr own fault , who did not either declare their Right, oy inſiſt in a moleStation 
debito tempore , #r uſe mutual Interruptions ; but here it was con tdered , that 
Poſſeſſion before the year 1610. would be equivalent to Immemorial ofſejſaon, al- 
bet the Witneſſes were. not poſitive , upon 20. Tears Poſſeſſion before, 1n reſpe? 
the Years were 50. Tears Jince, 


Children of Wolmet 
contra ' 
" Dowglas and Cuningham. 
November 20. 1662, 


N a Perſuit atthe inſtance of the Children of Wolmet for the Profit of the 
Coal of Wolmet , intrometted with by the faid Jean Dowglas Lady Wolmet 

in her Viduity, by vertue of a Tack of the Coal granted by Umghile W ol- 
m1et to his Children for their Portions, it was alleadged for the Defender. 
Fiſt, abſolvitor , becauſe the ſaid Feam had right to the ſaid Profit of the ſaid 
Coal , ever ſince her Huſbands Death, by-vertue of the Wodſet of the 
Lands and Coals of Wolmet granted by Umquhile Patrick Edmonſtewn of Wol- 
met, to James Loch, wherein there is a Back.tack of the Land and'Coal ſet 
tothe ſaid Umquhile Wolmet , and the ſaid Jean his Spouſe, for:-the An- 
nualrent of the Money. It was replyed for:the Purſuer , that the: foreſaid 
Back-tack. was taken by Wolwet,ſtante matrimonio , and ſo was donatio inter 
virum Ov axoren nall.in it ſelf, nie morte-confirmetur, and was —_— by 
2 G olmets 


? 
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Wolmets Death , but Revocked by the Purſuers Tack granted to his Children 
after the ſaid Back.tack. It was anſwered for the Purſyers, that the reply 
ought to be repelled , becauſe the Back-tack was no Donation , but aper- 
'mutation, in ſo far as the Lady by her ContraGt of Marriage was Infeft in the 
half of the Lands of Wolmet ; which Infeftment ſhe renounced in favours of 
Fames Loch , at the taking of the Wodſet, and in lieu thereof, ſhe got 
this Back-tack, which therefore can beno Donation, which muſt be gra:n:4u; 
without a cauſe onerouss It was replyed by the Purſuers, that the duply is 
not releyant ; for albeit it be not a pure Donation , yet quoad exceſſum the 
_—_— of the benefit of the Back-tack above the benefit of the Contrat 
of Marriage,is gratitude, and a Donation, andthe reaſon of the Law againſt 
Donations betwixtMan and Wife being mutvo amcre ſe fpolient,it holdsin it,and 
It would be eaſie to allude the intent of that good Law, if Donations con- 
trived under the way of permutation without any real equalitic were allow- 
able. It was anſwered for the Defender, that the duply ſtands relevant, and 
the ſuperplas of a permutation cannot be called a Donation more then the 

| benefit of an advantagious Vendition - it istrue, that if the Donation of the 
Back-tack had been ex interrallo, after the Ladies Renounciarion , it would 
have been vincus ContraFus. but two diſtint Donations, or if the matter 
exchanged had been aliquid ejuſdem ſpecei , as an Annualrent of 
500 merk with an Annualrent of a 10co /ib, the ſuperplus would have 
been a Donation; orif the Lady had received a notable exceſs above the 
half, yea , above the third of what ſhe quat, it might have been revocable 
by her Huſband , ſhe being reponed to her firſt Condition, by her Con- 
tract of Marriage,but here there isno ſuch exorbitant exceſs,ſhe having quat a 
certain Land Rent for the profit of a Coal, which is moſt uncertam, for 
the hail Land Rent would not pay the Back-tack, and it is now Wodſet, and 
likewiſe ſhe is perſonally lyable for the Back-tack Durie. 


The Lords repelled the Defenſe, and Duply , inreſpe# of the Reply and Tri- 
| ths and found the Exceſs ſo conſiderable in this c aſe, that it was as a Donation, 
|! and Twas revocked by the Childrens Tack, but found 1). at before the Defender made 
| payment of what ſhould be found due bythis accompt. ſhe ſhonld be reponed and 
pw#t in ſtatu quo prius, by her Contratt of Marriage. 


It was further alleadged for the Defender , abſolvitor , becauſe thatalbeit 
her Right by the Back-tack were reyocked by the Childrens Tack, yet ſhe 
l is bona fide poſſellor , & fecit fruus conſumptos ſwos , according to the & 
| Law of this Kingdom , and of moſt of other Nationsneceſſarily introduced, wk 
| for the good and quiet of the People , becauſe as to and _ Lo 
| fits, they ſpend as they have , and therefore whatthey ſpend boxye fide by a 
| colourable Title 3 they are ſecured in that, albeit their Title be taken away; 

et they ſhall not be called in queſtion for what they have injoyed bona fide 
fore Sentence, or Citation. It was anſwered , for the Purſuers , that the 
Defenſe was not relevant in that caſe, where the Queſtion 1s not of induſtrial 
fruit, but of natural fruit, ſuch as Coal. Secondly, It is not relevant, un-_ 
leſs it were cu titulo not ipſo jure null, but here the Defenders Title being 
a Donation betwixt Man and Wife, is by the Civil Law , which herein we 
follow null ## /e niſt morte confirmetur. Thirdly, there muſt be bona fide? , 
which is not herez becauſeit is inſtruſted by a minute of a Contralt producy 
ed within five moneths before the Childrens Tack , that the Lady conſemed 
to the providing ofthe Children by the profit of the Coal, and ſhe cannot be 
preſumed ignorant of ſo Domeſtick an affair in favour of her own Children 


done 
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done by her Huſband, and ſhe hath given up an Article in her accompt of 
the expenſe of Regiſtrating the Childrens Tack , by her fclf, and fo ſhe 
muſt be preſumed to have poſſeſſed as protutrix for her Children, and not 
to Defraud or Exctude them, It was anlwered, for the Defender , that the 
defenſe ſtands yet relevant, and the Law makes no difference betwixt In- 
duſtfial and Natural Fruits, he who poſſeſſes Lands bows fide is no more 
comptable for the Graſs that growes of it ſelf , nor tor the Corn that he la- 
bours for. 4. And Coal is an induſtrial Fruit , having as much pains and 
expenſe as Corns, and other induſtrial Fruit, and more uncertainty : as to 
the Title albeit be valid, yet ſ#fficit coloratus vel putations titulws , and als 
beit in the antient RowanLaw, ſuch Donations were null in ſe niſt confirmenter - 
morte yet by the ſubſequent courſe of theLaw, per ora'ionem Antonij they are de- 
clared valid mthemſclves, unleſs they be revocked , and theretore are not 
»sll, but Anullantur medio facto , and there are many nullities , which may 
conſiſt with a colourable T itle, ad hanc affeFum Iucrars FruFug conſumpius, as 
if the zw/itre be not ex defeFu ſabitantialium , but by defe& of iome folem- 
nity, as the not Regiſtration of a Seafine willnot make it ſo »{/, but that poſ- 
ſc{lor bona fide thereby will imploy the Fruits, but if it want tradition of the 
ſymble,it will be null i: ſe, but here fuch Donations have all there cffcntials, 
but they are only anullable by a ſubſequent fa ; and as to the Evidence, that 
the Lady was'in #wa/a fide , they areno wayes ſufficient , by her conſent that 
the Children Thould be provided with the Coal, was incontemplation of her 
eldeſt Sors Marriage, which took no effect, and the reſt are meire preſump- 
tions , and dato ſhe had known privats notitia non nocet, unlefſe there had 
been ſome Intimation , Citation or Judicial A& to puther in wala fade, and 
eſpecially private knowledge infers not mala.fide , unleſs it had beenanterior 
to her polietſion. The Purſuer anſwered tothe laſt point, that albeit pri- 
vate knowlegge in ſome caſes would not infer mala fides among (ſtrangers, yet 
a mother knowing the right of her own Children , whereof one were in her 


womb, it puts her in mala fide, (einrg ſhe was thereby oblidged to have 
ſought Tutors , and preſerved their Right. 


The Lords found the Evidences ſufficient to prove the Defender to hawe been 
in mala fide, and therefore repelled this Defenſe alſo, and Ordamed the Des- 
fender 10 comp for the introwiſſow, but fond that the charge ought not to be ſtated 
according as the pri fir of the Coal fell out to be, but as the profit thereof might be 
communibus annis,7z regard ſhe qwat her certain Lijerent of ihe Lands for an un- 


certain Coal , and therefore abated a fourth part of what the free Profit of the 
Coal was found 10 be by the laft accompt: 


Aliſon Wardlaw 
contra 
Robert Gray. 
Eodem die: 


As Wardlaw, as Executrix Creditrix confirmed to her Huſband, and 
eying confirmed the Rents due to him by Robeyt Gray Purſer there- 
tore. The {aid Robert alleadged abſolvitor, tor a part of thele Rents, becauſe 
payed, which he offered to prove by the Detuntts Compt-book in the Pur- 
uers hands; which Compt-book is written with the DefurRs own hand, 


and bears leveral Recepts payed by the Defender at ſeveral times. The Pur- 
2G 3 ſuer 
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{ter alleadged, that the Compt-book cannot prove, becauſe it wants a ſah- 
ſcription, and Compt-books do only prove contra ſcribertem, in the caſe of 
Merchants , who keeped exatt current Compt-books , which is a ſpecial pri- 
viledge of theirs, and was never extended to any other caſe, nor toany other 
perſon , for a diſcharge ſubſcribed before Witneſſes would not liberat, if it 
were not delivered to the other Partie, much leſs can a Compr-book, Sereng. 


: +, Whatever it could work agamſt the Writter and his Heirs, yet not againſt 


Alfigneys or Executors Creditors, who arein effect ſingular Succeffors for 
their own payment, otherwayes no Afſigney could be tecure, but after the 
Affignation, the Cedent might write Receits 1n his Book, but though he 
ſhould grant a Holograph Diſcharge bearing date. belore the Aſſignation, it 
would not prove againſt the Aſhgney, The Detender an- 
ſwered , that the Compt-book was ſufficicnt to prove liberation, being by a 
Judicious Perſon, thoughnot a Merchant, for it could bedone to no other 
intent , then to preſerve the memory of the payment made, which though 
moſt ordinar amongſt Merchants, is no ſpecial priviledge of theirs, and al- 
beit an undelivered diſcharge would not be ſufficient , yet that being but 
wnicum hirographum, requiring delivery, hath no cttect without delivery, 
but a Compt-book contains many Writs,and requires nodelivery, and albcit 
it ſhould not prove againſt an Aſhizny, as neither would an holograph diſ- 
charge, yet it is ſufficient againſt an Executor Creditor, who can leave no 
Right till the Detuna be dead , and ſo their can be no hazard of Recepts 

ſterior to their Right, and theretore againſt Creditor, Holo. 


graph diſcharge would prove. 


The Lords found that the alleadgeance of the Compt-book written with the De- 


ſans own hand ſufficient to initru# payment , of the Articles mentioned there- 
in, lut ſeing the Defender who payed was on life , and preſent , Ordained hins 
to make faith that he truely payed accordingly. 


Primroſe | 
contra 
November 22. 1662- 


JR&imreſe having purſued a Reduction of a Decreet Arbitral betwixt him 
[ and Duij. The ſaid Duij «Headged homologation of the Decreet , by 
acceptance and payment of a Precept direct to him by Primroſe , for pay- 
ment of a part of the Sum contained in theDecreetz bearing expreſly to be in 
fatisfation of a part of the Decreet, which was found relevant , and ad- 
mitted to D#1j4s probation, for proving whereof, Duij produced the Pre- 
cept acceptance and Diſcharge. It was alteadged , that the Writs produced 
proved not tothe homologation of the Decreet, as tothe Article contro- 
verted , being the fraught of a Veſlel z which Dxij offered to prove, to 
have been decerned to have been within the third part of the juſt avail, 
and the Precept bare payment of five Dollars, decerned for the deteriora- 
tion of the Tackling,by vertue of a promiſe. 


Tlt Lords having conſidered the Decrect Arbitrall , and Precept , found it 
proved not the homologation, as to the point In Queſtion , becauje the Decreet 
centained divers heads, The Precept bare to pay the deterioration of the T ack- 
ling , and bare expreſfly, thatthe ſame was unconirauerſe, and founded upon 
the Defenders promiſe. 
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Sawer 


contra 


Rutherfoord 
November 25. 166 24 


| Awer having Wod(et ſome Tenements in Edinburgh, to Rutberfoord, 

wherein there wasa Clauſe irritant, bearing, that if Sawer did. not 

put X#therfoord in polleflion of the hail Tenement , the Reverſion 

ſhould expire, whereupon R#therfoord obtamed Declarmtor, of the 
expyring of the Reverſion , becauſe Sawer had detained a part of the Te- 
nement.Sawer raiſed Suſpenſicnand Reduction of the Decreer of *Declarator, 
upon theſe Reaſons. Firſt, The clauſe irritant was puri@um legir Commiſparia 
in reprobat in Law. Secondly, Becauſe, by the AF of Parli- 
ament i 6 6 i, betwixt Debitor and Creditor, It was declared, that clauites 
irritant , for not payment of the Sums in Wodlets ſince 1 6 4 y. ſhould not 
be effe&tual. The Detender anitwered to the Firſt Reaſon , that by A# of 
Sederunt of the Lords, in Anno 1 6 4 2, Clauſes Irritant, and Failzies were 
declared effeftual ; and albeit the Lords ex gratia, are in uſe to ſuffer Par- 
ties failzeing to purge the failzie, by ſatisfying Damnage and Intereſtat the 
Barr ; yet it could not now be received a Decreet in fero contradiforio, To 
the ſecondReaſon;It was Anſwered,that the ſaid A@ of®arliawent was ſpecial, in 
relation toClauſes Irritant, for not payment of the Sum in the Wodſet, which 
was ſtri& juris, and could notbe extended to this wilful Failzie, in the Pur- 
ſuers not removing , and poſleſfing him, and for the Decteet it was in 
abſence, albeit a Supplication was given in after the Decreet, dcfiring t# 
be heard, whereupon he wasnot heard , but the anſwer ro the Suplicatiofi 
bare, that his defire wasonly competent,by way of Suſppenſionand ReduRtor: 


The Lords found the Decreet not to be in foro contradiForio ; and there- 
fore reponed the Purſuer to purge the Failzie, by poſlefling the Defender, 
and paying damnage; but found that the Clauſe m the A& of Par#ament 
reached not to this Cafe, but whereas the Purſuer craved compt and reck- 
oning of the profits of the Wodfet Tenement, by the ſaid A& of Parliament 
bearing, That Improper Wodlets, where the granter of the Wodſet,is in 
the hazard of Publick Burden, &«c. being fince 164 9. The Wodſetter 
ſhould be comptable for the Profits more nor the Annualrents, fince the 
Date of the Wodſet: 


The Lords having conſideved the Woodſet , by which the Wodſetter bare the 
publick Burden, found the ſajd Clauſe of the AG not extended , ts make the De. 
fender comptable ap the Date of the Wodſet , but only ſince the Date of the 
offer , ts ſecure the Wadſeter conform tothe AG of Parliamert , by vertne of an 
othcr Clawſes of the ſaid AG, Ordatning all Wodſetters to compt for the ſuper- 
plus, and to poſſeſſe the grantey of the Wodſet , he finding Caution for the 
Anmalrents , or to reftrif to his Annualrent. 


'The 


Lord Burghly 
CONtra 
John Syme. 

Eodem dies 


\.. Ord, Barghy and his Authors, being Infeft by the Abbot of Dumſerth- 
ling, in the Coal-heughiof Keltie, with power to win Coals within 
_ the bqundsof the Lands of Cockiaw and Loſodie; purſues John. Sitve He: 
retor. of Loſedie, tor declaring his Right to win Coal mm Loſodie. The De. 
fender alleadged abſolvitor ,. becauſe he and his Authors were Infeft in the. 
Langs.of Leſodie., with: the pertinents, above the Ground, and under the 
Ground, long before the Purtuers Authors Right. The Purſuer anſwered, ; 
that the Defenders lnfcftment could not furniſh him Right to the Coal of 
Loſodie ; becauſe it bare no power to win Coal, but being onlya Feu, which 
is a perpetual Location ,, it reaches. not.to Coal, not being expreffed - eſpe. 
” ſeing in the Tenendas all the ordinary priviledges were expreſt, even 
ir and Turft, and Coal was omitted, and —_ ; the Defenders Char-" 
tor bire expreſly a reſervation to the Abbot, and his Succeſlors, to win Coal ' 
in Loſadie, for their own, proper ule, allenarly. The Defender Anſwered, 
that the Right of the Land being Feu, with the Pertinents , did extend to © 
Coal , albeit not expreſt, ſeing it was not wholly obſerved z according to 
Craigs opinion, and for the Reſervation , itdid turther clear the Defenders 
Right, thar ſeing the Abbot reſerved only power to win Coal for his own 
uſe, exceptio firms: regulamin non exceptis, whereby the Defender had Right 
to the- remanent of the Coal , neither could the exception extend to the Pur- 
ſaer, but only to the Abbot, and give to his Succeſiors only, to theſe, Sucs 
ceeding in the Abbacy, 24%. .the Earl of Dsmfermling. The Purluer anfwer- 
&d ; that the Defenders Infeftment was Confirmed long after the Purſuers, 
and that the. Defenders Confirmation was not of the firſt Feu , but of a ſes 
cond Right, from the firſt Feuar , and by the AF of Parbiament anent Feus, 
it was declared, that Feus fince March 1 6 5 8. not confirmed by the King, 
before 15 84, were wl!,. at leaſt arother A# of Parliament bare exprelly, 
that where there were divers Feus granted of the ſame thing, the firſt, Con- 
firmation with the laſt Feu, ſhould be preferable. | 


| The Lords found the Defenſe founded upon the Defenders Rights, rele- 
vant; and proven thereby 3 and therefore found the Purſuer had only right 
to win Coals in Loſ#die, tor hisown uſe, and found the Purſuer Succeſſor to 
the Abbots by-his Infefkments of the ſaid Priviledge of wining Coal in Lofode, 
for his own uſe only , and found the ſaids As of Parliament , that by the 
late A# ; the'Right of the ancient Poſſeflors, and kindly Tenents was re- 
ſerved ; fo that if they didnot Confirm before the Year 15 8 4. They were 
only lyable for a greater Feu-dutie, wherein the Purſuer not being Superi- 
our , had no intereſt, and found the Defenders Infeftment, that his Authors 
were kindly Tenents, and had a 19 year tack before the Feu, 


Patrick 


\\ 
% 
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Patrick and Joſeph Dowglaſſes 
contra | 
. Lindſay of Fy ormiitoun. 
December 2. x56 2. ; 


Atrick, and Jojeph Dowelaſſes purſues Catharine Lindſay their M 
ther , as Executrix to their 'Father , for 'Compt and Paymiefit 
their ſhare of the Executry , and alſo the faid- Lindſay of YFor- 
wviſtoun, as her Cautioner tound in rhe Teſtament, who alleadg- 

ed no Proceſs againſt him as Cautioner , till'the Executrix her ſelf were 
fi;ſt diſcuſſed ; Not only by Compt' and Sentence, but alſo by Appryz- 
ing of her Eſtate, Poynding of her Moycables, and if nothing can be 
condeſcended upon to Poynd and Appryze , at leaſt by Regiſtrate Horn- 
ing againſt her Perſon : This being but a ſubſidiary Action as to the 
Cautioner. | 


* The Lords Repelled the Alleadgeance , and ſuſtained the Accompt, a- 
gainſt both, ſuperceeding all Exticution againſt the Cautioner, till the Ex- 
ecutrix were diſcufſcd as aforeſaid, which is both ro the advantage of the 
Cautioner, who may concur with the Executor, whois only able to make 
the Accowpt, and it isalſo to the advantage of the Purſuers, that the Cau- 
tioner reſume not the Alleadgeances omitted by the Executor, and ſa make 
new Proceſs, and new Probation, as oft falls out. 


Dam Mar1oz Clerk. 
contra 
James Clerk of Pittencrieff, 
Eodem die. 


R. Alexander Clerk , his Eſtate being Tailzied to his Heirs Male, 
he obliged his heirs of Line to Renunce, and Refign the ſame 
in favours of his Heirs Male z which' Diſpoſition 'he burdened 
with 2c@co. Pounds, to Dam Marin Clerk his only Daughter, 
and Heir of Zine, The Clauſe bare 200co. Pounds to be .payed to her 
our of the ſaids Lands and Tenement, whereupon ſhe having obtained De» 
creet, James Clerk the Heir Male Suſpends on this Reaſon, That the fore- 
ſaid Claule did dot perſonally oblige him, but was only a real burden upon 
the Landsand Tenement, which he was content ſhould be affected therewith, 


and offered to Aſhgnand Diſpone ſo much of the Tenement as would fatisfie 
the ſame. 


The Lords found the Suſpender perſonally obliged, but only in fo far 
as the value of the Tenement might extend 3 in reſpe& the Clauſe in the 
Diſpoſition mentioned the Sum tobe payed, which wmports a perſonal Ob- 
ligement, and whereby the Suſpender accepting the Diſpoſition, is oblig- 
ed to do Diligence, to haveſold the Tenement and payed her therewith; 
and therefore found the Letters orderly proceeded, ſuperceeding Execution 


of the principal ſum for a year, that medio tempore, he might do Diligence 
to (ell'and uplit. 


G core 
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George Steuart 

contra - . 
Mr, Jewes Naſfinit b 
December 6, 1662- 


”" ABerge: Stewert baying obtained. the Gift of the Eſcheat of ons 
a { {Howe , purſves a general Declarator , wherein compears Mig; 
Jawes Nafſmith , having a Declarator ivg of the fame Bf. . 
cheat , and alleadged he aught to be pr » having bis Gift 
firſt paſt the Privy Scal, and had the ficlt Gitation thereupar, George Stenars 
anſwered , that bis Gift was firſt paſt in Exchequer, and the Compoſiti. 
on payed in March , before the Rebel was Denunced on Mr, Jawes Na- 
ſmiths Horning , whoſe Gift paſt in Exchequer in Jeae only, and alleadg- 
ed that he being poſtponed, through the negligence of the Keeper of the 
Regiſter , whom he had oft defired to give him out his Gift, it muſt be 
eſteemed as rg o_ _ Lo as tO oy Lenbon, both being now 

rfuing, he baving done iligence, could not be d, and 
Tlocel an Inſtrument taken againſt the Keeper of the! Repiſter, bear- 
ing him to have-acknowledged , that the Gift had been ſought from him 
formerly, 

The Lords daring conſidered the Inſtrument , and that it was aftet 
Naſmiths Gift was Sealed , although it mentioned former Requiſitions, 
that was but the aſſertion of the Nottar, or of the Keeper of the Regiſter, 
and therefore preferred Naſmiths Gift. 


Andrew Clapertoun 
contra 
Lady Ednem. 
December 11. 1662. 


TW N 4 2621, Umquhile Sir Jokr Edmiiioun of Edzem , granted | 
8 Bond of Proviſion to Jean Sirrling of two. Bolls af Vidtual , which 
he obliged him(clt to pay to ber out of the Mains of Edxem , or any 
other of his Lands, by vertue thereof ſhe was in Poſlcfſion , out of the 
Mains of Ednes , till the year 1640. Andrew Clappertoun her Son and Ai- 
fi » purfues the Lady Ednems , as Intrometter with the Rents of the 
Mains of Edzem, to pay the Penfion fince, The Defender alleadged Ab- 
folvitor, becauſe ſhe ſtands Infefe in the Mains of Ednew, by vertye of her 
Liferent , and thereupon has poſſeſſed ; and the Purſuers Penfion is meer» 
ly perſonal , and does not affe@ the Ground » nor is valid againſt fingular 
Succeflours , and though conceived m the beſt way, can have no more ef- 
fe, then an Aflignation to Mails and Duties, which operats nothing a: 
inſt ſingular Succeſlors, unleſs it had been an Ecclefiaſtical Penſion, 
clothed with Poſleſſion, having Letters conform, which only is valid againſt 
fingular Succeſſors, 


The Lords found the Defenſe Relevant, 


- courſe of their Authority, by their Officers, as uſeis, in — ions 


"OF 


-. diſcharge was Hong: contrair to his oblidgement of 
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Sir Janes pwr, 
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to 


Denbolye, Jon Ogiivie having purſued one pf the Debitors, he was aff ed 
Deaholme,j on Og | le," hes 


th with. one conſent, whereupon Jobn Ogttuie hargtd'Sir Famts tthe 
NO arrandioe, who Suſpended,*and icant that the' - tbreſfaid 
roe \ atrandice 3 beeaſe, 


in the Warrandice, John Denko/mes Alſignation was excepted , *and 'eonſe- 


quently all deeds done by Jobr, as Alligny. Iz; eft, this diſcharge wis þFant- 


» 


&d by Jeþn Derkolme, and would bevalid', 'by John ' Denhelms: ſubſeription ; 
and there was no prejudice done to this Purſuer;by Sir JamevStewarte ſubſcrip- 
tion, ſeing without it, the diſcharge would exchude him! The Charyer an- 
ſwered, that John Denhbolme ſubſcribed but as Contenter: and wasnot menti- 
oned in the diſcharge as Afſigney. The Sufpender anſwered 3 that the diC. 
charge being with his conſent» wasas effeQual, as if he had been principal 
Partie, and each of them diſcharged with others conſent. 


The Lords found the Reaſon of the Suſpenſion relevant. 


George Log gie, 
contra 


Peiey Loggie. FO LOG» 44 i 

- eat. 
F Forge Loggie having borrowed 800 merk from Peter 1 og -Y rey Bro- 
G ther, = a Wafer therefore. The ſaid Geargs being) an x fan 
without hope of Children, the : Reverſion was only granted to-Geoxge, and 
the Heirs of his own Body, and his Liferent of the Wodſet. Lands'was Re. 
ſerved, without mentioning of any Back-tack Datiez or Annualrent, George 
having uſed an Order and Configned the 800, merk, obtained Declarator, 
Peier Suſpends, and alleadges no Redemption ought to have been, till the 
Annualrent were conſigned with the Principal, The Charger anſwered, 
that the Contra&t of Wodſet bare no Annualrent. The Suſpender anfwered, 
that albcit it did, not , yet he having lent his Money in theſe Terms, in hopes 
of MO, and his 9 having now Married a young Wife, he ought 

not to take advantage of him ;- ſeing the Annualrent j in equiti 

the profit of the Money, = : 0G OR | ny. 
The Lords, in veſpedt of the Tendy of the Congra#t of Wodſct, found the Let- 
ters orderly procieded, without any Aunualren t, and that in this caſe it could not 
be due, without 4, had been ſo paJtoned and agreed 

: | 2 H 
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Lord Balmirino 
contra 
Town of Edinburgh. 
December - 18, 


| He. Lord Balmirino purſues the Town of Ed'nburgh, for Spoliation 
of the Tynds of the Aikers of Reftalrige, whereot the Towns Hoſpital 
had a Tack, which being expired, Inhibition was uſed yearly, for ſeveral 
ears The Detender alleadged abſolvitor, from ary Spuilzie of Teinds, 
Lon, ſince the K I NG'S Decreet Arbitral, and the Fyfteen and Seven- 
tee. Ads of Paritamenty, 1633. Spuilzicof Teinds 15 taken away, eſpecially 
by. the ſaid Fyfteen Ae The Parliament Ratifies a former deed of the King's, 
Declarihg , every Heretor ſhall have the drawing of his own Tecynd, and 
the benefit of a Valuation ; and in the mean time,ſo long as the Teynds are 
not Valued, the Heretors are only lyable for the Fyft of the Rent', inname 
of Teynd, Secondly, By a Contract betwixt the Town and the Purſuers Fa- 
ther , ofthe Aikers © Reſtalrige lyand runrig with theſe, are ſet for half 
a boll beer the Aiker, which jsby the Contract, Declared to be the juſt and 
true Rate, and Value thereof, which by neceſlar conſequence declares the 
Value ofthe Teynds now in Queſtion, being runrig with the other. The 
Purſuer anſwered to the firſt, That the foreſaid AF of Parliamens was onl 
meaned in relation to the KIN G'S Annuity, and albeitthe forefaid Clauſe 
therein be. general, yet it is clear by the 17. 4, which is poſterior, 
that the firſt part ſhall be the Teynd, after the Valuation duely led, which 
hath been conſtantly allowed, by Cuſtom of the Commiſfion of Plantations, 
which gave only warrand to Heretors to lead their own Teynd during the 
Dependence of a Valuation, and therefore Spuilzie of Teynds have been fre- 
quently ſuſtained fince the ſaids As : As to the ſecond,whatever be the way 
of conception of the Tack, forthe other Aikers not im queſtion be, though 
ic did acknowledge the ſame to be the juſt Value thereof , yet it cannot ex-- 
tend to other Teynds; ſeing where the Parties agree in the matter, they 
are not ſolicitous for the conception of the words,which cannot be drawn in 
conſequence to any other matter. 


The Lords repelled both theſe Defenſes , but declared they would not ſuſtaine 

Spuilzie as tothe Oath in Litem,but admitted the Value of the Teynd to the Puy- 

ers probation. © Reſerving to themſelwes the modification of the prices, if they 
ſhoult'be exoriitantty proven, but not of the. quantaties. 


Lady Twrſapie 
contra 
Laird of Tur/apie. 
December 20. 16 62. 


6p E Lady Tyrſapie purſues the Laird of Txr/apie, who ſucceeded as Heir 
_ to his Brother , her Huſband, for the Aliment ofthe Defin&s Fami- 
:ty, ill the next Term , after his Death, and ſpecially for the Aliment, and 
30 91544 to the Purſuers Son, Heir appearand to his Fathers The De- 
fender alleadged abſolvitor, becauſe the Lybel was no wayes relevant againſt 
- him; as Heir ,:but by the conſtant cuſtome-,' the entertamment of the De- 
$9 \ 3329) 31 funds 
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funQs Pamilies, was ever a burthen on their Moveables, and upon tkeir Ex- 
ecutry, The Purſuer anſwered, though it was ordinarly retained off the 
Moveables, yet the Heir was alſo lyable, ſeing the Defun& was oblieged to' 
entertain his Servantsand Children, at leaſt toa Term, but much more when 
there were no Moveables, or where the Detun& was Rebcl, and the Dona- 
tar intrometted. The Defcnder anſwered, that it was rovum to conveen 
an Heir on this ground, and that the Alledgiance of there being no Move- 
ables beld not here; ,neither is 1t relevant that the Moveables were fred, 
unleſs it bad been declared before the Defun&'s Death and Poſleflion Jo 
ed, otherwayes the Relict ought to have Alimented the Family out of the 
Moveables, which would have liberat her from the Donatar,and is yet ground 
againſt the Donatars. . The Purſuer anſwered, ſhe could not retam, be- 
cauſe the Donatar with Concourſe of the Defender did put her brevi many 

from the DefunR's Houle and all the Moveables. 


The Lords having amongſt 1hemſclves conſidered: this Proceſs, did put dif. 
ference between the Aliment of the Appearant Heir, - and the reſt of the Fas 
mily : As to the Hcir they found, that albeit he was never Infeft, yet as 
Appearant Heir, he had Right to the Mails. and Duties from his Fathers 
Death, untill his own Death, though the Terms had been to run' before he 
was born, being i «tero, and that the Defender, in fo far as medling with 
the Rents, was lyable for the Appearant Heirs Aliment; but for the reſt of 
the Familie, the Lords ſuperceeded to give anſwer till diligence were done a- 
gainſt che Donatatr, or other Intrometters with the Moveables. 


Thomas Dumbar of Muchrowfe 
contra 
The Vaſlals of the Barrony of Muehrome. 
EFodem die. 

Homat Dunbar of Mechrome, purfues RediQion and Improbation againſt 
the Vaſſals of the Barrony of Xachreme, whettin all the Terits fel 
run, reſervittg Defenfes. Now at the laſt Term it was alleaged, for Hay o& 
Arriolland, no Certification corre non proda7a againſt him, becauſe he had 
produced a Precept of claye conffat from the Purſuers Father as Heir, to 
whom he purſues. Secordly, It was alleaged that he had produced ſufficient- 
ly to exclude the Purftiers Right produced, arid fo rill bis Rights produced 
were diſcuſt ard taken away, there could be no-Certification contre #b/: pro- 
deite. The Phrſuer anfwered to the firſt, that the Precept of clare conſftat 
was but in obetence of a Precept ont of the Chancelf#y. As to the Ancient 
Rights produced, if the Detcader would reſt thereon, he needed not ſtand 
that Certification ſhould be granted againſt any others not produced, ſeing 
theſe produced areſufficicnt; but if the Certification ſhould be thus ſtopped, 

the elle of all Improbations and Non-entries ſhould be marred by dropping 
in new Writs from time to time, and ſtill diſputing thereon, and fo diſpute 

the Reaſons before the Production were cloſed, at leaſtthe Defender oughtto 


alledge that the Writs produced are ſufficient, and declare he will make uſe 
of no further in this Proceſs. | 


The Lords repelled the firſt Alleadgance on the Precept of clare con#.t be. 
ing for obedience, but found theſecond Alleadgance relevant hor ordine, and 
ordained the Deſender to condeſcend upon his Rights by way of Defence to 
the Purſger, to anſwer thereto preſently. 


2 H 2 Collone 
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Collonel Fohn Fullertinn 
contra 
Viſcount of Kingſtown. 
Fanuary 8. 1663. 
pp John Fullertoun having charged the Viſcount of Kirgſtovr, upon 


a Bond of borrowed: Mony, he ſuſpends on theſe Reaſons, That the 
Collonel granted Afſignation ro Umquile Sir Alexander Dowglas to a Sum 


_ . dew by Sir William Thomſon ; and notwithſtanding of the Aſhgnation he up- 


lifted the Sum himſelf, at leaſt his Brother by his order, whereupon the Lady 
Kingſtown; Daughter and Heir to the ſaid Sir Alexander, having Licence to 
purſue, hath purſued the Collonel upon the Warrandice for Re-payment ; 
which Action being ſeen and returned, and ready to be diſcuſt, theSuſpendex 
craves Compenſation thereon, The Charger an{wered, - That the reaſon of 
Compenſation is not relevant, becauſe it is not liquid, the foreſaid Sum nor 
being confirmed by any Executor, nor Sentence thereupon 3 neither can it 
be inſtantly verified, becauſe it muſt abide Probation, that the Collonel or 
his Brother by his orderuplifted the Sum, and there being only a licence to pur. 
ſue, the Debt cannot be eſtabliſhed till a Confirmation, - Seqondly, - Albeit 
the Compenſation were relievable, yet the Reaſon ought to be- repelled ; 
becauſe;that any ſuch*Aſſignation was granted,it wasin truſt,to the Collonels 
own behove, as is inſtructed by a mifſive Letter to-the Charger produced, 
It was anſwered for the Suſpender,that the Anſwers founded upon the miſlive 
Letter ought to be repelled, becauſe it was null, neither being Holograph, 
nor having Witneſſes. Secondly, It is moſt ſuſpet, being written upon old 
blacked Paper. The Charger anſwered, that Letters amongſt Merchands, 
though nor Holograph, are ſuſtained, and ought much more among Souldiers, 
eſpecially between the Charger and Sir «4lexander, who then i was his-Liew- 
tenant Eollonel 3 which is the more clear, that there was never, a queſtion 
- of it theſe 20 years, neither wasit contained in the Inventar of Sir. Alexanderr 

Papers, though there were inſert om of leſs moment, but that it was got- 
ten from one White, for 40. or 50. Pound 


. The Lords repelled the Compenſation, as not being liquid, and found the Lt: 

ters orderly proceeded, ſuperceeding Execution 11k Whitſunday 1663, But ypon 

the other Proceſs againſt the Charger, The Lords conſidering the matter was old 

and dubious, before Anſwer, they ordained Witneſſes to be examined hinc inde, 
#pon all Adminicles that conld be adduced for, or againſt the Truſt. 


Lady Otter 
contra 
6:5 Laird of Otter. 
Evdem die. 


TJ He Umquhile Laird of Otter, by his ContraGt of Marriage, having pro- 
vided his Eſtate to his Heir Male 3-proyided 5000 Merks to his eldeſt 

Heir Female, when ſhe ſhould be capable of Marriage 3 and an occaſion of- 
fered, whereupon the ſaid Heir Female her Mother purſues the Heir _ 
or 
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for payment of the Sum, and for payment ofan Aliment to the Heir Female 
during the time ſhe hath been with her Mother, and in time coming, till the 
proviſion be payed. The Defender alleadged the Libel isno way relevanr;for 
Aliment , he . not ' being oblidged by the Contra . for any- Aliment 
but only for the Sum, at ſucha time ; neither is thereany Annualcent dye for 
the Proviſion , till the Term of payment. a 


M1 Yet the Lords found, that albeit that was no Annualrent,nor proviſion for 
" Aliment , and that de jure Annualrent js butdue , ex p4Go, they would in 
>: this caſe allow an Aliment, far within the Annualrent , becauſe ie was all 
* that the Daughters got for a very conſiderable Eſtate, which was but a very 


J {mall proviſion. 

0 Patrick Nicol 

3 contra 

| Sir Alexander Hope. 
Eodem die. 


Arrick Nicoll purſues a Declarator of Propertie of his Lands, of Gran 
P towy, and that he had good Right thereto, conform to the Bounds Ly- 
belled. It was alleadged, for Sir Alexander Hope, Firſt, All Parttes having 
intereſt are not called.this being an Athon, that in effe& terminatech upon a 
Perambulation, or Determining of the Marches, It is a Real Aon, and 
there is neceflity to call the Heirs of Sir Joh Hope, whodied laſt, veſt and 
ſeaſed, inthe other adjacent Lands. The Purſuer anfiyered, that he offer- 
| ed him toprove; that Sir Joh» had Diſponed in fayour of Sir Alexander, 
| and reſigned in _ his time, It was anſivered for Sir Alexander , that 


Sir John was not Denuded; ſeing no Inteftment followed, and the DiC. 
poſicion is but an incompleat Perſonal Right, fo that ſome having the Real 
ew muſt be called: © . 


. | 

| The Lords repelled the Defenſe , inreſpe# of the Reply. . It was. further al= 
leadged for Sir «Alexander, that he had builded a park dyke upon a part of 
the Ground in Queſtion, before the Purſuers Right, ſciente & aZante domi- 
no: the former Heretor having never oppoſed , nor contradicted, which 
muſt neceſlarily infer his conſent, The Purſuer anſwered,that it wasnot re- 
levant, to take away any part of the Property, upon ſuch a preſumptiye con- 
ſent, *neither was he oblieged todiſafſent, ſeinghe knewthat which was build- 
ed upon his Ground, would become his own i# ed:ficatum ſolo cedit. 


The Lords repelled this Defenſe alſa, but they thouglt that the taciturnitis 
might operat this much , that Sir Alexander might remove the materialts of his 


Wall , or gi from Patrick Nicol quantum partem eft Incratss, by the build- 
ing ofthe Wall: ; | | 
Murray of Merfloun 
- contra | 
2 Thomas Huntery. 
Eodem die, 
Urray of Meyſtoun purſues Thomas Hiinter fot aSpulzie of Malt; who 
M alleadged, that as to that member of the Lybel of the Spulzie of the 
Malt , by the Defenders hunding out , or command. Ir is only releyane 
 ſeripto vel juramento; The Purſuer anſwered, that ſhe qualificd the Probation 


this 
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thus, That the Defender intruſted a Meſſenger , or Officer, to execute a 
Precept of Poynding, by delivering him the Precept, and therefore the Pre- 
cept, with the execution: thereupon 1s: ſufbcient Probation, The Defender 
anſwered , that -the ſame is not ſufficient; . becauſe the- Officer execute the 
Precept extra territorium., whereby it became a Spuilzie, which ought not 
to be imputed to the Defender, unlefle-it were offered to be proven, that 
he ordained the Officer to Poynd this Malt without the Juriſdiction, and that 
only ſcripto vel juramento. The Purſuer anſwered, that as the giving ofa Pre- 
cept of Seafin, is a ſufficient warrant, without any other Procuratry, whar- 
ever the effec of the Seafin be, ſo mult the delivery of the Precept of Poyn- 
ding be ſufficient to-1nſtruft the warrand, or command to Poynd , where- 
ever the Poynding was execute , and the uſer of the Poynding ſhould bely. 
able to the deeds done by the perſon He  mtruſts; Eſpecially, ſeing not _ 
the Meſſenger was ſent, but other Servants, and Metlengers imployed by 
the uſer of the Poynding. 

The Lords found the giving of the Precept of Pojnding to the Meſſenger, and 
his unwarrantable pojnding Extra territornum mot ſufficient only, but found 
it relevant, to prove. by the Meſſenger, and Defenders Servants imploy- 
ed by him, their. Oaths , * that they were commanded to Poynd this 
Malt, or other goods in this place, being Extra territorium, 


Sheen 
contra 
Lemsdean, 
Evdem die. 


Keen having charged Alexander Luzrsdean , for. payment of a Bond, 
IM for which he was Cautioner for Mr. Thomas Znmsdean his Brother, 
Alexander Suſpends on this Reaſonz that the Bond was granted for a 
Bill of Exchange , drawn by one Dutch man, upon anotherto yed to 
Skeer , or his Order, which Bill, Skeer ordained to be payed ro Anna Balty 
Spouſe to 'Mr, Thoias Eumsdean; for which this Bond was granted - Ita eſt 
the ſaids Bills of Exchange were not payed, but proteſted ; and is affigned 
by Mr. Thomas Lnmsdeen, and his Spouſe, to the Suſpender 3 at leaſt, Fay 
payment was made to Mr. Thomas Lamsdean the Cedent, it was after the As- 
fignation to Alexander Lamedear the Suſpender, and intimation thereof, Ir 
was anſwered , for the Charger , that the Reaſon ought to berepelled , be- 
cauſe he offered him to prove , by Mr, Theavas Lumidean, at that timeFaQor 
at Cempheir his Compt-book 3 that albeit the Bills was once proteſted, yer 
they were payed before Afﬀfignation, or Intimation, 


T he Lords. before anſwer , having granted ſeveral Commiſſions to the Magi- 
firats , and Conſervitor at Camwpheir, 19 view and examine the Compt-book which 
was 4t Campheir. They reported, that in fuch a Page of the Book there 
was three Articles of Receipt, in part of payment of the Bills, after which 
Pages the Book was containued, and ſeveral Compts written therein, and that 
it was Authentick, and Unvitiat.and all written with the hand of John Muire 
Mr. Thomas Steplon, who was his Book-keeper, and that they had been along 
time fince out of Ar.1 homas hands, about the timeheBankerupted,and that they 
had examined upon Oath,him who drew the Bill, amd him upon whom 
the Bill was drawn , both, who had ſworn payment was made, the 
queſtion was , whether Mr: Thowas Compt-book could prove againſt Mr Tho- 
4s his Aſſigney. It was alleadged , It could not, feing it had no more 
cfie& 
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Effe&t then as Holograph Diſcharge, which might be made up after the 
Aſlignation,and therefore proves not againſt the Aſſgney, It was anſwer- 
ed, that though a Holograph Diſcharge will rot provealone, yet if by other 
Adminicles, Writs or Witneſſes, it appeas that the Date is true, at leaſt is 
prior to the Aſſignation, or Intimation, it will be ſufficient againſt the AC 
ligney, ſo the Adminicles here are pregnant and ſtrong, to prove the time of 
payment contained in the Compt-Pook. 


The Lords found the Compt-Book and Adminicles ſufficient here againſt 
the Aſſigney, eſpecially conſidering, that the Cedent was his Brother, ard 
that it was not preſumable, that he would do any Deed, in making up theſe 
Receipts in his Compt-Book, in prejudice of his Brother. 


Thomas Beg 
contra 
Sir Thomas Nicolſon, 
January 14. 1663, 


{ Bp Beg charges Sir Thomas Nigoljon of Carnock upon his Bond of 
4000 Merk 3 he Suſpends on this Reaſon, the Charger is only Life- 
renter, and hath no right to lift the Sum, becauſe the Bond 1s conceived thus, 
to Thomas Beg and his Spouſe, the tongeft Liver of them two in Conjund- 
fee, -and to the Bairns procreat betwixt them, whnch failzing, to two Barns 
of a former Marriage, Thomgs and Margaret Begs, and which Bond contains 
a Precept of Scafine, for Inteftmg the taid Thomas and his Spoute, and the 
Bairns of the Marriage, which failzing, the ſaid Thomariand Aargaret, Bairris 
of the former Marriage, according to which there was a Scafine taken, 
not only to the two Spouſes, but to the two Bairns, avMipatins, who there- 
fore are Feears. 


The Lords repelled the Reaſon ; becauſe having conſidered the Bond,and 
Infeftment conceaved as aforeſaid : they found the Huſband, by the Con- 
jun-fee to be Feear, and the Bairns of this Marriage to be deſtinat Heirs of 
Proviſion ; and the ſaid Margaret and Thomas,to be only ſubſtitue as Heirs of 
Tailzie, failzing the Bairns of the Marriage 3 and rhat therefore, if the Fa. 
ther had died Infeft in the Annualrent, it there had been Bairns of the Mar- 
riage, they, Male and Female, joyntly and equally. behaved to be Served, 
ſpecially as Heirs of Proviſion totheir Father,and fo Infeft,and failzing Bairns, 
Thomas and Margaret, behoved alſo to be ſo ferved and Infett : for albeit 
there needs no general Service, where Perſons are namwinatim ſubſtitute ina 
perſonal Right, requiring no Infeftment 3 yet where there is Inſeftment, 
there muſt be aſpecia} Service. And therefore found the Father, Feear might 
uplitt the Mony, or might change the Deſtination thereof, as he pleaſed ; 
and albeit Thomas and Margaret were Infeft rominatim, "yet they found the 
Scaline was without Warrand, bearing only to Infeft them, in caſe of falie 
of Heirs of the Marriage, and the Infefiment could only be grazited to the 
Conjundt-feears- 
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v4 N17 John. Scot ""y | 
; 4 Li 5 /-7,Cqntra , . 
| Montgomery 


1”! 


4 | ; Eodem die, 
/ 


T Ohr Scot, as Aſigney to certain Bonds granted by Afortgamery ro An. | 
J drew Robertſon, charges Montgomery, who Suſpends upon this Reaſon, 
that he inſtantly inſtruds by, a Back-bond, that the Bonds is for the price of 


* /-eertain Lands, and by rhe Back-hond, it is provided, that cheſe Sams ſhoulg 


not be payed, fill the Writs of the Lands were delivered, and payment made 
of ſome Duties thereof. 


The Lords found the Back-bond, being before the Aſſingation relevant, agoinſ 
the Aſſugney, albeit the Bonds were ſimple, bearing borrowed Morey, * 


'i1'Greerlaw 
'«'' CONra 


Januwy 15. 1663. 


Reenlaw being purſued by . for Spuilzie of two Mares, in 
C3: May 1654.' alleadged. Abſolvitor, becauſe he was then in Arms for 
the King 5 and took theſe Mares for the Service, and had warrand from his 
Officers 5''which: he offered. him to, prove by his Paſs, and Capitulation pro- 
duced, expreſsly including. him,, with his Officers, who Capitulate, The 
Purſuer anſwered,/the.Mares were great with Foal, and altogether unfit for 
the Service 3 and if they were ſpecially commanded to be taken, it might 
be inftruged by Writ. | 


The ' Lords conſidering this | Capitulation, beirg about that ſame time, found, 
that albtit there hadibeem-no Order, yet the Defender being then in Arms, aFing 
mod6' tilitari, the Act of Indemnity freed him, and wonld not give dccaſion 


10 ſuch 'P roctſs, and therefore Aſſoilied. 
: Anus k 77 a\\ __ ' 


©1341 Tennents of Kilchattan 
contra 
Lady” Kilchattan, 'Major Campbel, and Baillie Hamiltor. 


January 16, 1663, = 


CNTR Kilthattan; inthis Sons Contradt of Marriage, Diſpons the Lands of 


A_F" Kilchattin'to his Son'young Kilchattan,and his Lady in Conjund-fee; 
whereupon there was Infeftment taken, in tavoursof the Huſband and Wife, 
confirried till the year 1662. + At which time, Major, Camphel procures a 
Confittiation of the 'Ccnjund-Infeftment, and Seaſine, thereon z which 
Confirmation hath a Clauſe 'inſert.z bearing the fame to. be only in fo 
far as may confirm and eſtabliſh the Right of an Annualrent -grantefl 
by young Kilchattan to the Major : and thereafter the Lady Confirms 
the Conjur-Infeftment fimply. In Ammo 1654. yourg Kilchatten In- 
fefts Major Campbel in an Annulrent out of the Lands: thereafter Heweh 
Hamilien Appryzed from young Kilchattan,and was Infeft upon this Appryzing 

about 


( 


| to be holden from/the Diſponer,: and of the King ; but the .fame was not 
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about that time. It was alleadged by the Lady, that ſhe ought to be pre- 
ferred, becauſe ſhe being joyned with her Huſband in the Conjun-Fee, and 
thereupon Infeft ; it is ſufficient to give her the Right of Liferent, which 
is but a perſonal ſcrvitude, It was anſwered, firſt, That Major Campbel 
having procured the firſt Confirmation, which is expreſly limit unto his 
Annualrent, muſt be preferred to the Lady, and that fuch limitations might 
lawfully be, becauſe it being free for the Superiour to Confirm, or not, or 
to Confirm a part, ai.dnot the reſt, he might Confirm it to what effe& he 
pleaſed 3 and his Confirmation being extended no further, the Lady can- 
not crave preference, becauſe ſhe is now only Infeft in the Lands in queiti- 
on in. Warrandice, that her principal Lands ſhall be worth ſo much/7 and it 
is not. yet declared in what they are defeQive. | 


The Lords, in reſpett the Ladies Right was not Confirmed, preferred the 
Major as to his Annualrents. 


It was alleadged for Heugh Hamiltoin , that he muſt be pre- 
ferred to the Annualrenter , becauſe he being publickly Infeft upon 
his Appryfing , before the Infeftment of Annualrent, at leaſt be- 
fore it was cled with Poſſeſſion , whereby it became a valid Right, the 
King's Charter upon the Appryſing, is virtually agd equivalently a Confirm 
ation of Kilchattans Infeftment , eſpecially. in favours of a Creditor, who 
could not perfetly know his Debitors condition; which if he had known; 
and given in expreſly a Confirmation'to the King, it would have been ac- 

ed , ſeeing the King reſpeRts none, and therefore the King*s granting 
of a Charter upon the Appryſing* mult be interpret equivalent. 


The Lords found that the Charter upon the Appryſing was not equi- 
valent to a Confirmation. 


It was further alleadged for Heagh Hamiltonn, that the Confirmation ob» 
tained by Major C:mpbe/, behoved to accreſce to him; who had the firſt 
compleat Right, by publick Infefrment upon the. Appryſing, and albeit 
that baſe Infeftment upon the Annualrent granted by Ki#lchattan to Major 
Camphel, was prior, yet it was null till-it wascled with PoſſefGionz and there- 
fore if it was not cled with Poſſeſſion before Heugh H amiltouns Infeftment, 
the Confirmation muſt accreſce to Heugh Hamiltouns Infeftment. 


The Lords found that the baſe Infeftment was not null for want of. Poſle(- 
fion, albeit it might be excluded by. apublick Infeftment before Poſſeſſion, 
but found that Hewgh Hamiltonns publick Infeftment was not compleat in it 
ſelf, becauſe it put Hevgh Hawiltoun only in the place of young Kilchattan, 
who hbada null _ till- Confirmation: Which Confirmation they found did 
accreſce to the baſe Infefrment, being cled with Poſſeſſion at any time before 
the Confirmation, for at that time it became acompleat Right z at which time 
the Appryzing and Infeftment was no compleat Right, and. therefore the 
Confirmation, albeit it had not had this reſtriction accreſced to. the baſe 
Infeftment, as being the firſt compleat Right i» ſuo genere, 


21 Ear! 


-2J 
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Earl of Roxburgh 


a Miniſter, 
Eodem Dieg 


FN a review of a Decreet at the Inſtance of a Miniſter againſt the Earl of 

Roxburgh ; the point in queſtion was, whether or no the Judges for 
the time, or now the Lords of Seffion , were competent to: diſcuſs this 
Nullity, of a Decreet of Locality, by'the Commiſſion for' Planeation,; in 
that it called the Earls Lands expreſly deſigned, to be his Lands, and he 
was not called. : 


The Lords found, that albeit they would not decide upon the Nullities 
of the Decreets of the Commiſſion competent by way of ReduRion, which 
behoved to be before the Commiſſion it ſelf; yet this Nallity being pal- 
pable and competent by Exception, or Suſpenſion , that they might there- 
upon Suſpend ſimpliciter, the Decreet of the Commilſlion, 


Earl: of Errol 
COntra 
Parochioners of Ury. 
Eodem die. 


He Earl of Roxburgh purſues the Heretors for the Teind, from 1548, 
| till 2662. as he who had n_ during that tyme, by the AR of 
Parliament, 1649, Eſtabliſhing the Right of the Teinds in the Patron, in 
teu of their Patronage; and alſo. as he who had Tack thereof, and had 
| fince poſſeſied be tacit relocation. The Defender alleadged, as to the firſt 
Title, that the Parliament, 1649. - wasi'not only annulled, but declared 
void, «b initio, as a meeting without any Authority, as to the tacit Reloca» 
tion, it could not extend any further then ſo many years as the Beneficed 
Perſon could fet. It was anſwered for the Earl, that the Reſcifforie AR 
could not prejudge him, as toany thing anterior to it's date, unleſs it had 
born expreſly to annul as to bygones. 


The Lords found the Lybel, and Reply Relevant, as to bygones before 
the AR , albeit there be no /alvo in that AR, as there is in the Reſciſſory 
AAs of the remanent Parliaments, and found that the Purſuer had Right, 
per tacitam relocationem, till he was interrupted, even for years which the 
Beneficed Perſon could not validly ſet, as a Literenters Tack will be valid- 
Iy ſet, as a Liferenters Tack will be valide againſt the Feer, : per tacitam re« 
locationems, after her Death, though ſhe could grant no Tack validly after 
her Death. 


I 21 
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Reli# of Mr. Thomas Swintoun WHiniſter of Ednems + 
contra 
Lairdof Wedderbura, | 
Eodem die, ! 


He Miniſter of Zdnems Reli& Infiſting for the reparation of the Man. 

| It was alleadged for the Heretors, that thoſe who have Right tothe 

Teinds as Tackl.men, or otherwayes , ought to bear a proportion , of the 
reparation- 


The Lords found that albeit theſe who have —_=_ to the Teinds, were accuſtom. 
ed 10 Repair the of Kirks, and the Heretors the reſt of the Kirk; yet 
there was neither Law nor Cuſtom alleadged, the Teinds could be burdened with 
any part of the Repar ation. 


Sword 
'contra 


Sword, 
Epdem die, 


Ne Sword as heirServed and Retoured,to Bailzic Sword of Saint Andrews, 

purſues for Intromiſfion with the Moveable Heirſhip, for delivery of 
the ſame, and produces his Service done at Saint Andrews, and Retoured, 
whereby he is Served as Oye to the Defun&t Bailzic, his Father Brother 3 
compears another Partyz who is likewiſe Served Heir to that ſame Bailzie, 
at Fdinburgh , and produces his Service Retoured , by which he is ſerved 
Hcir to Bailzie Sword, as his Father Brother Son, whereupon he hath-raiſ- 
ed a Reduction in Latine , under the Quarter-ſeal of the other Service, 
which was prior,and alleadges,thathe being in a nearer degree of Blood then 
the other , in ſo far as he is a Father Brother Son, and the other Service 
bears him to be but a Pather Brothers Oye. 


The I ords having conſidered. both the Retoures, and that they were nos contra- 
diftory , inferring manifeſt Error of the Aſſize, becanſe it was ſ»fficient far 
the Aſſize to Serve the-  ather Brcthers Oye, if they knew of n# nearer Degree , 
And alſo becauſe the Defun Bailzie might have had two b ather Brothers, one 
elder then his' Father. and the other zounger, and thereby two Heirs, one of Kine: 
and another of Conque#t, .which not being clear by the Retoures ,, the Lords. will 
not prefer the firſt Retour as landing, but would hear the Parties upon the Res 


duction. 


Mr. James Stuart 
contra 

Ar. John Spruile. 

Fanuary 21, 1663. 


R. James Stuart and Robert Stuart Bailzie of Lithgow , as Curator to 
M him, as a Furious Perſon, cr Idiot, by Gift of the Exchequer, pur- 
lues Mr. Fokn Spruile for Sums of Mony due to Mr. James, It was alleadged 
no Frocels at the Initance of Robert Stuart, as Curator, becauſe by Law, = 

2 | 2 U- 


I 


a” 
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Tutors or Curators of Furious Perſons, are conform to the AQ of Parliament 
to be Coonoſced by an Inqueſt, whether the Perſon be Furious, and who is 


his neareſt Agnat, of the Fathers ſide, paſt twenty five. 


The Lords. found Proceſs, Robert Stuart finding Caution io make forth coming, 
and diclared it ſhould be but prejudite to the neareſt /gnat, 18 Serve according 
to the jaid AG of Parliament, for they thought , that as the Lords might name 
Crrators, ad litem , in the interim, jo might the King, 8rd that the Exchequer 


Was accuftomed to do. 


William Zeoman 
COntera 
Mr. Patrick Oliphant. 
January 22. 1663» 


N a Competition betwixt Zeoman and Oliphant , anent the Eſtate of Sir 
I James Oliphant, who having killed his Mother , was purſued Criminally 
theretore , before the Juſtice, and being Charged to underly the Law, for 
the ſaid Crime, under the pain of Rebellion , he compeared not , and the 
At of Adjournal was declared Fugitive , and his moveable Goodsordained 
to be Inbrought - The Criminal Libel procezded , both upon the AR of 
Parliament againſt Paricide 3 and allo uponthe Act of Parliament , declar- 
ing that killing of Perſons under atjurance of Truſt , to be Treafonable; 
Hereupon the King granted a Gift of Sir James F orefaulture to Sir Patrick 
Olipkant , who thereupon was Inteft. It was alleadged for William Zeoman, 
who had Right by Appryzing, that there could be no reſpe& to the Gik 
of Forefaulture, becauſe Sir Jawes was never Foretfault , but only declared 
Fugitive, and Denunced as faid 1s; and that any Doom of Forefaulture had 
been pronounced , the Crime behoved to have been proven before an Af: 
fize , elſe there could be no Forefaulture 3 nether could the Donator pol. 
ſels, medio sempoye , till the Crime were yet put to the Tryal of an Aflize, 
becauſe Sir Jams: is dead. 


The Lords found that the Gift of Forfaultuee could not be effeFaal for the 
Reaſons foreſaid, and found that the AF againit Paricide,could be no foundation 
of a Gift , becauſe it only excluded the CMarderer , and his Deſcendents , u | 
ſucceed to the Perſon eMurdered, by declaring expreſly that the Murderers Col. 
later als ſhould ſucceed , ard jo there was no. place for the King. And as for the 
other AG of Murder wnaer Truſt, they found that there being no probation, it 
could work noting, and there is no doubt , but though there had been Probation, 
that AG of Murder under Truft , doth not direftly quadras 30 this Caſe, upon 
that natural Truſt betwixt Parents and Children, but only 18 Truſt given by ex- 
preſs PaJion » or otherwiſe it could evacuat the benefit of the foreſaid other Alt 
ancnt Paricide, and would prefer the Fick to the Collaterals of the Mwrderer, 
if be had done no wrong, contrair to the faid AGF, anent Paricide, which i: n0t 
derogat by the other. 
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Wallace 


contra 
Edgar. 
Eodem die. 


Ames Wallace as Aſigney by James Scot, to a Decreet obtained againſt 

John Edgar in Drumfreis, having Ciarged thereupon , Edgar Suſpends, 
and all-adges Compenſation, upon Debts due by Scoz the Cedent to the Suſ- 
pender, before the Intimation of his Afſignation z and therefore accor- 
ding to the ordinary Courſe, Debts due by the Cedent , betore Intimation, 
are Relevant againſt the Aſſizney, and condeſcends upon ſeveral Bonds and 
Decrects againlt the Cedent, afligned to the Suſpender, betore the Chargers 
Intimation. The Suſpender anſwered , that albeit any Debt due by the Ce- 
dent to the Debitor, betore Intimation, will be relevant ro compenſe againſt 
the Aſſiyncy 5 yet that will not cxtend to Sums athgned to the Lebitor, ' be- 
fore the Chargers Aſſignation, unleſs that Aſſignation had been Intimat, be- 
tore the Chargers Intimation, becauſe the Afignation only doth not Conſti- 
tute the Suſpenders Creditor, or the Cedent Debitor, until it be Intimat 3 
and ſo there being no 4«biium and Creditum, before the Intimation , there 
can be no Compenſation , which is cor#ributio debiti & crediti, The Sul- 
pender anſwered, that the Aſſignation Conſtitute the Right, and the credi- 
tym , but the Intimation was only necctlar in caſe of Competition of other 
Afſizneys, and he needed not Intimat to Scot , quis i#1u5 habet , in reſpet 
Scor was owing him as much, 


The Lords found no Compenſation , wnleſs the Suſpender had Intimat bis A[- 


ſignaiton to the Cedent, and ſo had Conſiitute him his Debitor, before the Cedent 


was denuded, by the Chargers Ajj1gnation and Intimation. 


Children of Netherlie 
contra 
The Heic, 
January 24. 1663. 


'TY Children of umquhil Edgar of Netherlie, alleadging that their Fa- 
ther Icft to his Heir a competert Eſtate , and that he dyed before any 
Proviſion or Aliment appointed tothem, and that the Heirs Tutor refuſed 
to Aliment them - Their Mother being allo dead , therefore craved an 
Aliment to be modified , there being no compearence'in the contrair, 


The Lords found the Brothey , as being Heiy to the Father , of a compe- 
tent Eitate, lyable to Al:ment the Children being wholly unprovided , bus de- 


termined neither the time , nor the quantity , till the Condition of the Eiiate 
were Initraded. | 
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' Bain 

contra 

Laird of Streichan, 
Eodem die, 


He Laird of Sereichar being purſued by Bui» , proponed a Reaſon of 


Compenſation , and produced a Writ for inſtruQing thereof. bc; 
called at the adviſing of the Caule, s mo PORY 


The Lords ſuffered him to Reform the Alleadgence , ſeing he inſlruited it in. 
ftanthy, by anther Writ then was formerly produced. 


Sydeſerf of Ruchluw 
contra 
Wood.” 

Eodem die. 


Here being mutual Contraventions betwixt R#chlaw and Wood , both 

relating to a peace of Ground , upon the Marches of their Lands, 
which R«h!s valleadged to be his Property , and that Wood had contra- 
veened by needful Paſturage thereon , himſelf being preſent , when he was 
defired to remove his Goods off the ſame : and the other alleadging Com- 
monty, and that Rachlaw had contraveened by wiltul debarring him from 
his Commonty. 


The L ords before Anſwer , granted Commiſſion to Examine Witneſſes, hinc 
inde, concerning their Poſſeſſion of Troperty , and Commonty; and having ad- 
viſed the Teitimonies, found that the Matter wasnot ſo clear as tobe the ground » 
4 Contratention and therefore aſſilzied both Parties, but declared it ſhould be 
free to them both , or either of them to turs their Libel into « Moleitation, and 
#0 reform the ſame accordingly thereanent. They granted again Commiſſion before 
anſwer, to Examize Witncſſis, hinc inde, anent ethers Poſſeſſion, and the inan- 
rance thereof, which was not cleared by the former Commiſſzon. 


Robert Grahame 
contra 


John Roſſe. 


Eodem die, 


N a Competition betwixt Grahame and Roſſe, and a third Party, all Com- 

pryzers, the poſterior Appryzers craving to come in payi paſſn , by yer- 
tue of the late Act of- Parliament; . It was alleadged'tor Grahame, who had 
obtained Infeftment , that he-ought to'be preferred 3 becauſe albeit his Ap. 
pryzing was ſince January 1652, yet he had been in Poſſeſſion thereby 1c- 
ven years; and fo had the benefit of a Pollefſory Judgement. 


This was Repelled, becauſe the A& of Parliament was but late, before 
which there could be no ground to come in pari paſ#, and there was no ex- 
Ception in it, of theſe who had Poſleſled or not Potleſt, before the AR, 


Se. 
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Secondly, Grahame further alleadged, that he ought to be preferred; be- 
cauſe he was Infeft inan Annualrent out ofthe Lands, ' which is areafRight 
excepted by the Act of Parliament. Thirdly , That Rofſe could not-corhie in, 
becauſe Roſſer Appryzing was before 1652, and the Act of Parliamentbrings 
in only Appryzing fince Decemler, 1652. Fourihly, None of the Parties 
could come in with him, until. firſt they payed him their proportionable 
part of the Compoſition , and Expenſes beſtowed out by him, conform to 
the Act, 


The Lords found that albcit Grahames Appryzing was not upon the In- 
fefrment of Annualrent , but upon the perſonal obliegement for the Princi- 
pal , and bygone Annualrents , upon Requiſitions , which was a paſſing 
from the Infeftment of Annualrent; yet that he might, pro loco &4.2exgpore, 
paſs from his Appryzing, and might be preferred to his bygone Annualrents, 
upon his Infeftment ot Annualrent , in this Caſe of Compoſition , albeit 
there was yet no Appryzing upon the Inteftment of Annualrent ;. and found 
that John Roſſes Appryzing before 1652. was not excluded, but behoyed to 
be in the ſame Caſe, as if it had beenafter : But found that the other Ap» 
pryzers before they came in , behoved to ſatisfie the Compoſition proporti- 
onally by the Tenor of the AR. 


Sir Robert Montgomerie of Skelmarlie 
contra 
John Broun. 
Jannaxry 28, 1663. 


Ir Robert Montgomery purſues John Bron, for perfeRing a Bargain - 
upon in-word nn 4s ane Sir Jobert was tO Diſpone the ight 

of an Appryzing of ,the Lands of Fordel, for which John was topay 10000. 
merksz; After which verbal agreement, Johx Brown write a Letter to Sir 
Robert, in relation to the Bargain, bearing , that he was affrayed'not to 
get the Money at the time agreed upon ; and then bearing the ſaid wotds, 
all I can- ſay now 1s, I am not to paſs from what was ſpoken betwixt you 
and me, The Defender alleadged , that this being a Communing in word, 
anent an Heretable Right, eſt locus peneteniie, there being yet neither Minute, 
Diſpoſition, or other Security, Subſcribed. And as tv the Letter, it .was 
not to be reſpeRed', becauſe it was'no Minute, and mentionated, that the 
Writer was not fully reſolved, that he would be able to provide the Money, 
and keep the Bargain z as for the Word Signifying , that he would' not 
paſs therefrom, it did but expreſs his preſent reſolution , and was not Ob- 
ligatory 3 and though they were, fo long as Sir Robert might refile, not- 
withſtanding of the Letter, John Broun might allo refile. It was anſwered 
for the Purſter , that his Libel ſtood moſt Relevant, becauſe there is on- 
ly locus penitentia, when there is no Writ 3 but if any Party obliege him. 
ſelf to ſtand to a tormer Communing, his own voluntar Deed, has unque- 
ſtionably oblieged him, unleſs the other did refile , and the Obligation is 
as valid: ina mifhive Letter, as the moſt ſolemn Bond : Neither are words, 
1 am not to paſs, to be interpret, to fignifie a Reſolution, bur. being in was. 
teria obligatoria, muſt. ſignifie an Obligation, otherwiſe all Minuts muſt be 
void, and are ordinarly exprefled in fuch Terms, as are to do, or ſhall 
do ſuch things : and whereas there was ſeveral PraQicques, produced, 
finding locym penitentie in ſuch Caſes, though they were Earneft, and though 
there were Poſlefſion , and a Letter whereby the Refiler deſigned _ 
ar- 
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Party,by the Lands Diſponed , yet there was no Obligation in Writ, as i 
this Letter : and likewiſe -Johx Brown payed 3000. merks, of = ing 
albeit be took a Bond of borrowed Money , till things were perfeRed, and 
got:the Keys'of the Houles, 


The Lords found there was yet place to Reſule , and therefore aſſol{zied, 


Margaret Stevenſon and her Son 
| contra 
F "4 Ker and others. 

wi} | | Eodem die, . 
RA Argeret Stevenſon purſues Margaret Ker , as vitious Intromiſſatrix 

FF with the Goods of her Huſhand, for payment of a Debt, wherein 
he' was Cautioner, Shealleadged abſolvitor, becauſe her Iutromiſſion was 
purged, in ſo far as ſhe had Confirmed herldf Execurrix Credittix , It 
was anſwered by the Purſuer, on relevat , unleſs before intenting of the 
Ciaſt.' The Defender anſwered , it was ſufficient » being within year and 
day, 'after the DefunQ's Death. 


Which the Lords found Relevant: 


—— 


Lord Balnagonn 


contta 
M. Thomas Mckensze. 
| Eodeme die. | 

Alnagorn as Domator tothe Eſcheat of his Father,parſutsMr,Thowar Mckeee- 
zi for the price of ſomeLands,ſold to him by his Fatt et,and forthe annual- 
rents ſince. Itwasanſwered for the Defender,that there was no Annualrent due 
by the Minute; and albeit it was the price of Land, RR had never 
made Mr. Thy: a Right to this day,but had forced him to be at a huge Ex- 
penſes and Plea,and ſo was in mora,that the price was not payed-and albeithe 


did - poſſeſs the Lands, it was by redeeming Wodſets thereupon, contained 
In the Minute. 


The Lords fownd Mr. Thomas lyable either for the CAnnualrent, or for the 
Superplus of the Rents of the Land, more then payed the Annualrem. In this 
nag. it was found thas the Probation of a Tenor , befare an lnferione Judge 
was #1ul. 


= 
=I 


Margaret Edgar 


contra 
John Marray. 
January 2g. 1663. ; 
Mis Edgar becky Charged John Myrray ; as Cautioner for the 
4 umquhil Viſcount of Stormont , he Suſpends and offers bita to prove 
by her Oath, chat ſhe tranfaQed with him to accept a Decreet againſt the 
prindpal to free him. The Charger anſwered, that ſhe being a Wife clade 
with-a Huſband z could not ſwear in his prejudice. The Suſpender Reply- 
cd ,-that before her Marriage, he had raiſed a Purſue, and Cited her to 
hear and fe it found and declared , he was free of Cautionry , in w_ 
'0 
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of the laid Tranſattion , and fo the matter being Litigious , her marryi 
during the Dependence cannot exclude him from his Oath, but-naſt work 
againft her Hutband, who is only jure zariti, a Legal Aſigney, 


The Lords found this Reply Relevant. 


Scot 
contra 
Mr. John Dickſon! 
Eodeme die. 


Cot as Affigney by her Father to a Bond, Charges Mr. John Ditkfon to 
make payment, he Suſpends on this Reaſon , that the Aſignation be- 
ing while the Charger was Wife to Scot her Huſband , the Sum belon 
to the Huſband , jure wariti, and therefore craves Compenſation: of the 
like Sums, payed to, or for the Huſband, The Charger anſwered , that 
though the Date' of the Afſignation was before her Huſbands Death , yer 
her Father keeped the ſame in his Cuſtody, and it was not Intimate rfltat- 
ter the Huſbands Death , and ſo the Right not being Eſtabliſhed in the 
Wifes Perſon by Intimation, could not accreſce to the Huſband, unlefsthe 
Suſpender would inſtruct that it was Intimate before. 


The Lords found that ſeing the Aſſrenation was now in the Wifes hands, they 
would n8t put the Suſpender to prove the Delivery thereof, during the Marri- 
age , but f w it was prejumed to have been delivered according to the Date, and 
= thereby it became the Habands, jure tnariti, though 18 Intimation was itt 

s time. 


Archibald Stuart 


contra 
Bogle and Matthie. 


January 30. 1663. 


Ogle and Maithie being Conveened before Archibald Stwart , as Baillie 
B of the Regality of Glaſgow , for a wrong committed upon two other 
Perſons in the Kirk , upon the Sabbath , thruſting in upon them in Sear, 
and beating them , they were therefore amerciat in 200. Pounds, half to 
the Party , and half to the Fiskall, It was alleadged the Fine was exor- 
bitant , and that Inferiour Courts could not amerciat above ten Pounds, 
as it had been found by ſeveral Deciſions. It was anſwered that this Court 
being a Regality , and the Fa& fo atrocius, the Fine was very Competent: 


The Lords Suſtained the Decyeet. 


Town of Linlithgow 
contra 
Inhabitants of Borrowſtounweſs. 
Fodem die. 


He Town of Linlithgow having apprehended an Inhabitantof Borrow- 
Rourneſs, in their Town, being an un-free man, and m——_— 
Trade of Merchandiſe, they put him -; Priſon, he granted Bond tofor 5 
2 K n 


C1 | | 

1n'all time coming - Likeas they fined him in a 100. merks, he Suſpended 
and* raifed 'ReduQion on this Reaſon , that the Bond was extorted , when 
ſo far as he was ſummarly taken, 'ahd put in Priſon, and could not get out 
till he promiſed* to give the Bond, and immediatly after he was out ſub- 
| ſcribed the ſame. The Charger alleadged there was no unjuſt force or 
fear, becauſe by the Ads of Parliament , in favours of Free Borrows, all 
unfree men are diſcharged to exerciſe the Trade of Merchandiſe, where. 
upon they had obtained Decreet againſt the ſame Suſpender to deſiſt and 
ceaſe therefrom, Secondly, They and all other free Borrows had immemo. 
rially poſieſſed this priviledge, to apprehend perſons found within theix 
Town , 'and forced them to find Caution as Law will, upon Debt qdueto 
any inthe Town, and particularly to put them in Priſon, till they give ſuch 
Bonds in Surety as this. The Suſpender anſwered to the firſt , there was 
no ſuch 'Warrand by the A& of Parliament, but only to Charge with gene. 
ral Letters, un-free men to find Caution; and for the Priviledge of Bor- 
rows , to arreſt un-free perſons within their. Towns ; it is only in caſe of 
Debts, and other Merchandiſes, due to Burgeſles, but cannot be exteng. 
edto this Caſe, where there is a ſpecial Order fet down by AR of Par- 
hament. 
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The Lords found that the Burghs Royal fummarly upon Stay), 
Ware | of #n-free men, and might judge thereanent , but not ſunemarly Incarce. 
rate ther Perſons, but only to Charge them ;, and found their Cuitom and Pri. 
weledge , not to extend to this Caſe, and therefore found the Reaſon of Redu- 


The Lady Carnagy 
contra” 
The Lord Cranburn, 
Eodem die: 


| Bees Anna Hamiltoun and the Lord Carnagie her Huſband , as having 
obtained a Gift of Recognition from the King, of the Barony of In- 
nerweek, and being thereupon Infeft, purſues the Lord Cranburn to whom 
the ſamine was Diſponed , by the Earl of Dirletoun, Grand-Father to both, 
for declaring the Recognition , and the Donatrix Right, in lo far as James 
Maxwel , late Earl of Dirletoun , holding the faids Lands of His Majelties 
Ward, and relicf had, withont His Majelſies conſent, Alienat and Diſpon- 
ed the fame to James Cicile his Oye, then ſecond Son to the Lord Cran- 
turn, procreat betwixt him and the Earl of Dirletouns ſecond Daughter, 
It was alleadged for the Defender, abſolvitor, becauſe where there was no 
Infeftment , there could be no Alienation nor Recognition 3 and there 
could be no Infeftment without the ſame were granted to the Diſponer, or 
his Procurator, to the accepter or his Procurator 3 but here there was no 
accepter nor Procurator , becauſe Cranburn being then a Child, and in 
Ergland, had granted no Mandat to take this Sealine 3 and therefore had 
raiſed ReduQtion thereof, as done without his Warrand. And as to the 
+ any expead in the Chancellary, Conſtituting an A&urney to the 
ſaid lawes Cicile, the expeading thereof was without his knowledge or war- 
rand ; and therefore the Seafine being taken without his Warrant , wasnull, 
and made no Alienation nor Recognition » as if any Heretor. Diſponing 
Ward-Lands , and giving a Precept of Sealing, if any third Party ſhould 
accidentally find, or ſteal away that Precept, and take Seafine, the m_ 
would 


The Deriſrons of the Lords of G ſpon. 7 
would be found null, as without Warrant , and would infer no Recogs- 
nition. 2ly , Abſolvitor , becauſe the Diſpoſition tothe Defender, bears 
exprelly, that Diritoun Diſpones, faflzing Heirs-male of his Body , fo thar 
it being conditional, and the Seafine being arFus l-gittimus quin' recipit, dicrhs 
mec conditionem, the ſamine is null 5 for if D{town had an Heir-male of his 
own Body, he would have excluded James Cicrte, not by way of Reverlion, 
or: Retroceffion, there being t1onefuch in the Diſpoſition 3 therefore it be» 
hoved to be a Suſpenſive Condition. 3ly, 'Abfolvitor, becanſe though the 
Seafine had been accepted warrantably, yer the Accepter was minor, and 
thereuponLeaſed, and ought to be reſtored and the Scafine annulled, and 
conſequently the Recognition. The Purſuer anſwered to the Firſt, wor re- 
levat , for albeit there had beenno Acturney out of the Chancellary , the 
Sealine would have been valid, becauſe there needs no other Procuratory, 
for taking of Sealine, but only the P recept of Sealine; which is an expreſs 
Mandat of the Diſpanet, and the having thereof it! the Aturneys hand, is 
a ſufficient evidence of the Warrant or Mandat to be ARurney, for the 
Receiver, which proves ſufficiently his Warrant, netther was there ever any 
more required to a Seafine in Scotland,: and it more were required, all Sea« 
fines would be null, it being otdinar to give Stafines to Infants, or abſents 
but of the Countrey z but the delivery of the Precept by the Diſponer, to 
any Perſon in Natne of the Accepter, is a ſufficient Mandat , or Atturn 
for the Accepter, eſpecially here, where a Grand-Father gives Infeftment ro 
his Oye, he might well give a Warrant to an AQurney tor him to accept. 
To the ſecond, alteit the Diſpoſition bears, failing Heirs-male of the Dif 
poners Body Yet the Preceptis directed to give preſent State and Seafine 
without delay; whereby it is clear, that the Diſponers meaning was not, 
that this condition ſhould be Suſpenfive to impede the Infeftment- And 
therefore all ix could operate is, to have the effeR of a refolutive Conditi- 
on, that if any Heir-male ſhould be Supervenient, he = upon that con- 
dition purſue Jages Cicile to renunce the Right, or to declare it null, neither 
Is a Seafine aus legittimws , and though it were, and were incapable of a 
day or condition, yet that would not annul the AR, but annul the conditi. 
on or day, as «ditio hereditatis, is aus legittieons : Yetif any man enter 
Heir for a time, or under condition, he is Heir fimply 3 and the time and 
| condition is void, but not the Entry it ſelf. - To the Third, albeit regslari- 
ter, Minors Leaſed may be Reſtored, yet that hath its Exceptions, as a Mi- 
nor being Denunced Rebel, and his Eſcheat fallen, or rhereatter his Liferenty 

or bearing in Non-entry, either, fimply, or through a wrong or ififormal 1 
tefrment, he would never be reſtored againſt theſe Cafualities, ſoneither 4+ 
gainſt the takiag of Sealine, in fo far as may mfer Recognition. 21y, There 
could be by the Seafine no Lefion at that time, Cranbuyn being then bur his 
Mothers ſecond Son, and not alioqui fect ſſwrus, to the half of the Eſtate, 
as now he is3 neither is ever Leſion interpret by the prejudice of any part 
of a Deed, unleſs there were Leſion of the whole, as if Lands were Diſpon- 
&d toa Mmor, with the burden of Debts, he could not reduce the burden 
of " as to his Leſhon, unteſs thereby the whole Diſpoſition were to his 
Lethon, 


The Lords Repellcd theſe three Defenſes. 
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Rig of Carberrit 
__y OT 
His Creditors;, 
; od:m die. 
= H E Creditors. of Carberrie. having obtained a Decreet againf} 
| Carberrjie , and: Denunced him thereupon ; purſues ſor Annual- 
rent fince the Denunciation ; conform to the AF of Parliament 
thereanent; The Defender :aUeadged Abſolvitor, Firſt , Be- 
cauſe the Horning was manifeſtly null,” he being Denunced in the Name 
of Richard 'the Uſurper , after he was out of. his pretended Authori. 
ty, 2dlie, Becauſe the DNecreet being Suſpended , a fifth or ſixth part 
thereof was taken away, | '3d/ie, The Denunciation was not at the Croſs 
of the Regality of Msſſe{Avrgh where he. dwells; but at Edinburgh, 4lie, 
Before the:Dcuunciation he had. given in a Bill , of - Suſpenſion , where- 
upon there was a Deliverance gwen., {yperceeding Execution, till the Bill 
were ſeen and arllwered 5+ in the mean time theſe Purſuers getting t 
Bill to ſee., .proceeded to':tDenunce. . Fhe Purſuers anſwered to the I 
that it was nottour , and-atteſted bythe Keeper of the Signet , that Rich. 
ard was repute in Scolland , to be mn Ins Authority till the x8. of May 
x 559. till whica. the» Signet. was open, and many Letters paſt in his Name; 
and this Denuncition was upon the: ſtxth of May , and the Charge in 
/prite, | £44 
In reſpeR- whereof, the Lords Repelled the firſt Defenſe; They Re. 
pElled alſo the ſecond Defenſe, * as to the Annualrent of what was found 
due by rhe laſt Decreet. © They Repelled the third Defenſe, becauſe the 
Liſfurper had cryed down Regalities : and fonnd the fourth Defenſe Re- 
levant , ſcripio. vel juramento , vis, That there was a Deliverance ſtop- 
ping Executon the time: of the Denunciation. 


Rickart 
contra 


Eodem dit. | 

I CK ART being Tackſ-man of a Roonr of the Barony of Lew- 
doun, (et the ſame to a Subtennent , for paying the Heretors 
Rent, and ſo much ſuperplus , whereupon he Charged the Sub- 
| Tennent , who Suſpended, and alleadged that the Charger had 
ſub-ſ-t to him as Tack(ſ-man, and-was ohliced to produze his Tack to 
him , and. being Warned by the Heretor , he did by way of Inſtrument 
require the Chargers Tack (' i: he any had ) to Defend himſelf thereby, 
which he refuſed; and the truth is, he had no Tack unexpired : - Whtte- 
upon he. was neceſſitate 'to take a new Tack from the Heretor , for the 
whole Daty he was obliged to pay-to- the Heretor , and Rickert before, 
'Fhe' Charger anſwered on Relevat ,+ unleſs as he had been Warned , he 
had alſo bcen Removed by a Sentence, in which the Charger would have 
compeared and Defended: And albeit he had not compeared,' the De- 
fender had this Defenſe competent , that he was Tennent to the Charg- 
oF ,- by payment of Male and Duty , who had Right by Tack, ct her ſtand- 
1p, or at leaſt he bruiked ,/ per gacitam relorationem , and he not Warned 
tor Called,” 


The 
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The Lords ſound the Reaſon of Suſpenſion Relevant, and that the fore- 
faid Defenſe of tacit Relocation would not have been Relevant, tacit Relo- 
cation being only effectual agaiolt ſingular Succe ſors of the natural PofleC. 
ſor. The Warning of .wh6m is ſutticient to interrupt the ſame, not only 
as to them who are warned, ,but any other Tackſ.man, whoſe Tacks are 
expired , and therefore the Defenſe in-'that Caſe, muſt always be, that the 
Detender is Tennent, , by-payment'ot Male and Daty to ſuch'a perſo:1, who 
either 1s Infeft, or hath .Tack-and Terms to run after the Warning 3 but if 
the Charger had a Tack ſtanding, the Lords ordained him to produce the 
ſame; and they would hear the Parties thereupon, 
Charles Oliphant 
| contra | 
Dowglaſſe of Dornith, 

Se ' Febrwary 3. 1663, 

4 —N\ Harles Oliphant as Aſigney Conſtitute by D244 Maclrair, Charges 
| Dorncch to pay the ſum of 18co. merks: Compearance is made 
j for an Arreſter, as having Arreſted before the Alſignation, at 
| leaſt before Intimation, The Aſſigney anſwered, no preference 
upon this Arreſtment,, becauſe it was Execute upon the Sabbath Day, and 
ſo is not lawful: for by the Law of all Nations, Judicial As done by - 
Authority of Judges, upon Legal Proceſs, diebns feriarrs are null ; and there 
is an A of Sederunt to. that ſame effect, The Arreſter anſwered , that 
there was no Law prohibiting ſuch Executions; or declaring them null; ad 
though it was a fault and breach of the Sabbath to do ſo, that annuls not 
the AR, fi-ri 201 dcbet ſed faTummwales. 

The Lords were all clear that ſuch Executions ſhould be prohibit in time 
coming, but que ad preterita , ſome. were non liquct ; Yet the major part 
found the Exccutio!, null, for they thought , that albeit Acts of privat Par- 
ties on the Sabbath Day, might ſtand legally valid, as if Extra&ts were Sub- 
ſcribed that day, or a Conſignation made, ( which had been found valid 
by a former Deciſion ) yet judicial Acts, authoritate judicts, are null, c}ſe 
Mcſlengers would ordinarly wait Parties upon the Sabbath Day, tor all Exec- 
cution by Horning: and Caption, &c: : 


E: 

as [ i; . it 

Laird Phillorth FS: 

, contra = 
LordFrazer. 
February 4. 166 3- 


IX, Diſponed his Barony of Cairzbuilg , to Ribert Frager of Doors 
which Lands of: Caiyabuilg lyes near to Philloxth , and the Houle 
thereot was his Refidence , -in the Alienation. there is .a Clauſe 
conceived to this effeCt , that it ſhall not be leiſom to the ſaid Rolerg 
Frazer of Doors, to Alienate the Lands, during the Lifetime of the 
faid Sir Alexander Frazer , and if the ſaid Robert Frazer. did in the con- 
trary.,, he obliged him to pay to the ſaid Sir Alexander , the Sum of 
ten thouſand pounds for Damnage and Intereſt, «x pado converts , and 
if the faid Robert ſhould have a-do to ſell the ſaids Lands, after the 


death 


S LR Alexander Frazer of Phillerth ; being in Diſtccſſe for Debt, 
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death of the ſaid Sir Alexandcr, he obliged him to wake « f-r there to the 
Heirsand Aſfigneys of the ſaid Sir Alexawdergor any Perſon he pleaſed noainat 
of the Name of Frazer, for 380co. pounds, The faid Kotert Frazer of Deors, 
Diſponed the ſaids Lands to Stavicweed, during ie life of Sir Alexander Fra. 
zer: Sir Alexander aſſigned the Contraft, and the foreſaid Clauſe to this 
Phillorth , whereupon he raiſed Improbation and Reduction, of the Diſpo. 
fition granted by Doors to Staniewood,, the Lord Fra{ers Grand-Father upon 
this Reaſon, that he as Aſſigney by his Father to the Clauſe dz nbn aliengn- 
do, bad good intereſt to purſie ReduAtion of the Diſpoſition, contraveen- 
ing the ſaid Clauſe; and true it isthat the ſaid Difpofitibn gratited by Doors 
to Staniewoed, was null; as proceeding 4 won habente pereſtatem, in lo far as 
by the foreſaid Clauſe, .in the faid alienation granted by his Grand- Father 
to Doors 3 it was expreſly provided , jt hould not be leiſom for Doors to 
ſell , &c. Which being a Proviſion in- the Diſpoſition repeated , at the 
Jeaft generally in the Procuratory of Reſignation , 1s pactum reale , effefty. 
al againſt ſingular Succeſlors , as was lately found in the caſe of the Lord 
Stormont, and ſomuſt annul the Right made contrair thereto. 21y,  Albeit 
it were not a real Padion, yet unqueſtionably the Obligement fot'to An- 
nalize, did perſonally oblige Decrs, and thereupon there was an Inhibitj- 
'0n raiſed before my Lord Frazers Grand-Father Stapiewood:s Right :* And 
therefore the Diſpoſition made thereafter ought to be reduced, ex capite in- 
hibiti2nis, It was anſwered for the Lord Frazer, to the firſt member of the 
Reaſon , nm re/evat ; for ſuch an Obligation, de nor alienaudo , is repro- 
bat in Law, as being contrair the nature of Property. 2ly , It is not reale 
pum, albeit it werein the Charter or Seaftine, much Jels being only in the 
Diſpoſition, and in the Narrative of the Procuratory of Refignation thus, 
and to the effe& the ſaid Robert Frazer may be Infett, upon the proviſions 
and conditions in manner foreſaid , but no further mention thereof ; in 
the Procuratory of Refignation or Infeftment, and ſo meets not with Stor- 
monts Caſe, where the Clauſe was exprefly reſotutive, that in ſuch a Caſe 
the Right ſhould , be null iſo fadFo ; and return to the next perſon who 
might be Heir of Tailzie: Which Claufe was not only in the Difpoſiti. 
on , but in the Procuratory,; Charter, and Seaſine Regiſtrate ; and there- 
by equivalent to a Publication of an InterdiQtion - but here there is no 
refolutive or,irritant Clauſe , nor any Right reſerved to return in cafe of 
contraveening, nor & it in the Infeftment art all. As to the ſecond, the In- 
hibition cannot make the Clauſe cffectual to annul the Alienation, becauſe 
Doors was not ſimply obliged, not to Alienat during Sir Alexenders Life, 
but if he did in the contrair, to pay ten thouſand pound for Damnage 
and Intereſt, ex p.d&o convento, which carmot be underſtood of Damnage 
by delay, or Expence in attaining the principal Obligation, ſeeing it bears 
not as is ordinar by andattour performance, and the quantity thereofbe- 
ig ſo great, it mult be evidently underſtood of the value of the principal 
Obligation , ſo that it becomes an alternative or reſtriive Clauſe, where 
by it was in Dvors option, whether to-torbear to fell, or to pay the ten 
thoufand pounds if he did fell, ſo that the Intubition can reach no further 
then ro the ten thouſand pounds, ſeing Doors by ſelling , became obliged 


for the ten thouſand pounds 


The 
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' The Lords found the Defenſe Relevant , and that the Clanſe or Inhibition 
conid extend to no further then ten- thouſand pounds. 


It was further alleadged for Frazer abſolvitor, from the ten thouſand 
pounds, becauſeit being a Moveable Sum, fell under Sir Alexander Frazer 
his Eſcheat, which was Gifted to one Forbes , and declared expreſly as to 
this ten thouſand Pounds, and afligned to the Lord Frazer. The Purſu- 
er anſwered that this Sum was Heretable, becauſe it ſucceeded in the place of 
the principal Obligation, not to alienat for ſuch a time; and after that time 
to offer the Lands of Phillorth and his Heirs, for eight thouſand pounds, 
which isclearly an heretable Clauſe 3 and therefore this Sum coming in leu 
thereof, muſt belong to the Heir or Aſſigney , and to fel] not to the Fisk, 
ſeing ſurrogatum ſapit naturam ſurrogati, as Sums Conligned for Redempti- 
on of Lands before Declarator, are not moveable; but belong to the Wod- 
ſetters Heirs or Affigneys; fo in mutual Obligations, whereby one perſon 
oblieges to Diſpone , or Reſign Lands ; ard another 1s oblieged for a price, 
the price would not belong to the Executor , or Fisk, but tothe Heir ; 
any ſums due for Damnage and Intereſt , not performing a Diſpoſition, or 
upon Eviction, belongs to the Heir, not to the Executor. The Detender 
anſwcred, that this ſum is not in the cale of any of the former alleadgences, 
neither is the queſtion here , what would belong to the Executor, but what 
would belong to the Fisk, for Moveable Heirſhip belongs to the Heir and 
not to the Executor, and yet belongs to the Fisk, ſo do ſums without De- 
ſtination of Annualrents , wherein Executors are ſecluded . So alſo doth 
theprice of Lands ,, when they are depreſenti, ſold by the Defun. 


The Lords found this ſum moveable and belonged to the Fitk, - and therefore 
Aſjoilzied the Defender from that Member alſo. 


Mr. Ninien Hill 
contra 
Max wel, 
February5. 1663. 


A A R. Ninien Hill Jouus Maxwel as heir to his Father Job» Maxwel, for 

payment of a ſum due to be payed to Maxwels Relitt yearly after his 
death, and affigned to the purſuer. The Defender alleadged abſolvitor, be- 
cauſe the Purſuers Cedent being Executor her ſelf to the Defun&t, was ly- 
able for this ſum, &- i#1#5 babuit. It was anſwered for the Purſuer, that this 
being an annual, payment after the Defun&sdeath , it was proper for hisheir 
to pay the ſame, not for his Executor, and ifthe Executor had payedit, he 
would get releif off the heir. 


Which the Lords found Relevant. 


Grahame 
contra 
Roſs 
Eodeme die. 
'T% Parties having Competed upon Appryzings, being decided the 24. 
3 of January. 


IP herein 
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' Whertin the Lords forwd| he roge ofthe Appryzers ſhould 'come 411 with bim who 
was, firſt Infeft , till firſt, #hey payed their proportional pert of the Compoſition 
and Expenſes, now having conſidered again the Tenor of the CAT of Parliament, 
they fomnd' that they behoved 19 ſatigfie the whole, and that the oi tainer of the firſt 
Infeftment ſhould bear no ſhare of it , that being alt the other Appryzers gave," to 
get the benefit of the AF, tb come in pari paſſ. 


Lenox 

contra 
wi Lintoun. 
Boden die. 


Endx being Married to Margaret Mcgie , who was an Heretrix , ſhe 
_, dying , Lenox Son was Infeft as Heir to her, who dying allo without 
Iflae, this Lenox as his Brother by his Mother, and alleadzing him to be ap. 
pearing Heir to his Brother Lexox, in theſe Lands, whereunto his Brother 
goto to their Mother, craves Exhibitions of the Writs of the Lands, ad 
deliberanadum. The Defender Lintorn alleadged abſolvitor, becauſe his Son 
being Infeft inthe Lands as Heir to his Mother, his neareſt Agnat on the Fa- 
thers fide, his apparent Heir , and rone on his Mothers fide; for we have 
no intrin ſucce}ſzon , neither holds it with us, materni maternis, paterni pater- 
as. 


Which the Lords fqund Relevant, and that the Father was apparant Heir to his 
Sor, being once Infeft as Heir to the Mother, and th.ereſore Aſſoilzied. 


Lady Carnagy 
contra 
Lord Cranburn. 
Eodem die. 


His day afternoon the Lords Adviſed the reſt of the Defenſes, pro- 
poned for the Lord Cranburn, in the Recognition purſued at the [n- 

ſtance of my Lady Carnagy, who alleadged firſt, that Recognition was on- 
ly competent in proper Ward-holdings , arid not in blench Feu , or Bur- 
gage ; theſe only being fendaveFa & militaria, and all others but fendaitra; 
But the Lands of Inwerweek are not a proper Military Feu,holding Ward, being 
only a Taxed Watd, wherem the word Dutiesis Taxed yearly, and the Mar- 
riage is Taxed to ſo much, arid fo is in the nature of x Feu ; neither was 
it ever yet found in Scotlawd that a Taxt-ward did fall in Recognition. The 
Purſuer anſwered, that the Defenſe is not Relevant to rule in our Law, be- 
ing that alienation of Ward-lands , without the conſent of the Superiour, 
infers Recognition , and neither Law nor Cuſtom hath made exception of 
Taxt-wards, which have butlately occurred in theritne of King Famer, who 
and King Charles were moſt ſparing to grant Gitts of Recognition, whereby 
there hath been few Debates or Deciſions thereanent, and there is no con- 
ſequence, that becauſe the Caſuality of the Ward , when it falls, is liqui- 
dat and Taxed , or the value of the Martiage, that therefore the Fee is nota 
Military Fee, wherein the Vaſlal is oblieged to aſhiſt his Superiour in Coun- 
ſel and in War , in the ſtouteſt Obligations of Faithfulneſs and Grati- 
tude 3 atid therefore his withdrawing . himſelf from his Vaſlallage, and 
obtaining another to him , is the greater Ingratitude that the 
= Sa- 
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Superior had Taxed the benefite of the Ward | ind Marris © liv YE 
which Caſualtics, cannot be drawn to prejudge the Soperlc of other Ca: 


A . p ; THT - 
ſualtics but on the contrair, excepizo firmat regulam mn non excehiit, 


The Lords repelled this Defenſe, It was further alleadged, that here was 
nooffcr of a Stranger, but of the Vailfls own Grand-child, who now is his 
apparent Heir in one haltofthele Lands, as being the eldeſt Son of his ſecond 
Daughter + and Recognition was never found in fucha Caſe. The Purkuer 
anſwered, that albeit the Defender be cow apparent Heir to the Valſal DiC- 
poner, yet the Cale myſt be conſidered, asit, was inthe time of the Diſpoli tion, 
when he had anelder Brother, the then Lord Cranburx living, and was not 
al1#qui._ſucceſſurss : and the Lords had formerly found ; that an alienation &f 
Ward-lands, by the Earl of Caſſils to his own Brother, albeit he was his 
neareſt of Kinfor the tume, having no Children, yet ſcing he could not be 
eltecmed aliogwi ſucceſſw1#s, or Heir apparent, in regard the Earl might have 
Children, therctore they found Recognitiun incurred. 


gainſt any Partys 2/y, By ſuch-an, Infeftment, the Superiors conſent Is 
Condition implyed;for an Iatetement to be bolden) ofthe tu ior. 3 it 


EC LOT | 
ne, bein ore - 
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ctthents 


HIONS, 
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exclude none of the Caſualities of the Superiority, yer ſuch A 

exceeding the balf of the Fee, do unqueltionably infer : og! 0 

the ingratitude be no more, then this n that the Vallal ren hiſt U 
a 


1-44 t3; 


ting his Fee, or the Maj r. part.t eres 
\ withdraw himſelf 


by whichCuſtotns ir js ſure that the copnirien is ctvelly inferred. bythe 
co 
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five conditign,far he that delivers Poſſeſſion de facto, cannot be faid upon any 
conditionnat todeliver the ſame de facto,and therefore it is but proteſtalis coy. 
traria facto, . and if it be underſtood as a reſolutive condition, asneeds it muſt, 
itimpedes not the Alienation, but only might reſo\ve the ſame. As to the De. 
cifionupon the not Regiſtration ofthe Seaſine una herundo non facit ver, and 
albeit it might be a rule in that individual Caſe. It cannot be extended ad alios 
caſas, although it were a Statute, much lefle a Practick, 


The Lords alſo repelled this Defenſe. 4ly, Tt wasfurther alleadged by the 

\ Defender, that Dirletouns Infeftment was granted by the KING , Heredi. 
bus & aſſignatis quibuſcungue, and thereby the KING conſented , that he 
ſhould diſpone his Right to any Aſſigney, or ſingular Succeſſor , and this 
Clauſe is equivalent to the ordinar Feudal Clauſes, Vaſſallo &+ quibus dederir, 
which is ever underſtood to exclude Recognition, nerther can this be under- 
ſtood tobe ſtilus curie , as when Aſſigneys are caſten in 1n Charters paſſing 
the Exchequer ; but this is an original Grantunder the KINGS own Hand, 
The Purſuer anſwered, that this Defenſe ought to be Repelled, becauſe fuch 
Conceſlions, contrair to common courſe of Law, are ſtricti juris, and not to 
' be extended ad effectus non expreſſos preſertim probibitos, but the adjeftion of 
Aſligneysis no ways to allow Alienations of the Fee, without conſent, but 
to this effet, becauſe Feuda and Benficia are in themſelves ſtricti juris, and 
belongnot to Aﬀigneys, unleſle Aſsigneys be exprefled; and thereforealbeit 
no Infeftment had been taken, the Diſpoſition, Charter, or Precept could 
not be Affigned : ſo that this is adje&ed, to the end that thoſe may be Aſ. 
figned before Infeftment,but after Infeftment, Afſignation hath no effcR, and 
this is the true intent of Afſigneys + In Diſpſitions of Land,. it is clear, 
when the Diſponer isobliged to Infeft the Acquirer his Heirs, and Aligneys 
whatſoever, there is no ground whereon to compel him to grant a ſecond 
Infeftment to anew Aſigncy ; but only to grant the firſt Infeſiment to that 
Perſon himſelf,orto any Affigney whatever ,which-clearsthe Senſe in this caſe, 
Je hath alſo this further effet', that ſingular -Succeſſars thereby 
might have right to a part of the Lands, which though it would - not infer 
Recognitionif done, yet if there were no mention gf Aſſigneys it would be 
null, and as not done in the ſame Caſe as a Tack, Not mentioning Aſﬀigneys. 


The Lords Repelled this alſo. 5ly, It was further alleadged, that Re- 
cognition takes only place , where there is contempt and. / ingra- 
titude, and ſo no Deed done through” ignorance infers it, as when it 
is dubious whether the Holding bel Ward or not 3 and therefore Recog- 
nition cannot be interred,” ſeing there is ſo much ground hereto doubt, this 
Right being a taxed Ward, and to his Heirs and Afsigneys , and it is not 
clear,whether it' would be incurred through a Seafine 2 ſe,' or to one in his 
Family, whereupon the wiſeft of men might doubt, much more, Zirletoun be- 
ing illiterate, notable to read or write. It was anſwered, ignorantia juris ne- 
minem excuſat. 21y, Ubieſt copia peritoram ignorantiae#? ſupina : Here Dirletoun 
did this Deed clandiſtenly,without conſulting hisordinar Advocats, or any 
Lawyers, and ſo wasinexcuſable; and ifpretence of ignorance could ſuffice, 
there could be no Recognition , .ſeing it cannot miſle to be ignorance that 
any ſhould do that Deed that will be ineffeQual, and loſſe their Right, 


The Lords Repelled this Defenſe, and all the Defenſes joyntly, and Decerned. 


Lord 


: contra 
Earl of: Dundee. 


February 6.166%, 


yt Lord Loure, purſes a Redndtion of a Diſpoſition EI 
Þ ir tive fo ihe Earl of Dandee, a thing poſterior the Pure © 
Devts,, and uw) * one ry; Xoenh me Aﬀ of Pariiament 1621, ſe 
Bankrupts, .and tor inſtructing of the Reaſon, 'tepeats the Diſpoſition. 
being betv ixt confident Perſons, Cufing Cab cond ebay ne” rn 
rous, in ſo far as it bears Reſervation of the Diiponers, and his Ladyes Life- 
rent, and Fxovificn to be null, it Cralg have Heirs of bis Body, in whoſe fa- 
vours Dundee is to denude himſelf, upon payment of his expente. (The: De- 
fender alleadged, that the Lybel is not Relevant. Prime, becauſe Craig isno 
Bankrupt, nor any Diligence done againſt him, before the Diſpoſition. h 
He isnot inſolvent by the Diſpolition, becauſe there is re:erved to him a 
Power to ſell as much of the Land as is worth 80000 bb. for Debt, and fo 
is not #n frasc'ems read rum; but the Purſuer ought to purſue for that Pro. 


viſion, cicher by Appryzing, or perſonal ARion, 


The Lords fund the Reaſen relevant and proven 5 the tenor of the Diſpoſe; 
and therefore reduced, fo q' effeF, that the Parſer A gh aft the br ities, 
aith ell Legl Diligence = his Devt, as if the Diſpeſptics had not teen gravted: 
for they thongit , ſeting, by 1his Dijpoſtion rheve rexwains wo E Rate po 3 gps 
aratain, cxecutionem, 484164 there was no" Reaſon 19 put the Purſuer to inſiſt 
is that Clay, ,to reftri8 Nowpelf Wieiely 19-4 part of the Land, bug that be 
ng ts bave preference for bis Debt, wpon bis Diligence, affeting the whole 
on ' Willlazs Montgomery 1 
; e: *, (000 | | 
Thedder Mortgomery and Mr. Wiltew Bauder. 
February, 10, 166 3. 
VA Bien Momegowery, as Donatar to the 'Liferent-eſcheat of Theoder 
AMvnigomery, purſues a ſpecial Declarator againſt the Tennents of 
Whit ſ1:de bclonging to Margere® Hunter in Liferent, and now to Theodor, 
jare murt's, for their Dutics. It was alleadged, that the Horning was 
null, becauſe the Debt was (ariified before unciation, The Furſuer 
anſwered; that it was pot competenr;, in the ſpecial Declaratox, . to. queſtion 
the nullity of the Horping> 24s. T bough Declarato 
were nof competent, not be 
bat 
NG, 


.not probable, 'but by Writ, EQunc 
Creditars Oath, or«hividg dilcharges, being in prejudice of the K1 
AS of Parli- 


Date. .The Detender"anſwered, 9 the firft ; all Defenſes competent in the 
general Declarator, are reſerved in 


RedyFion depending. > ;,, £14 4 
2 L 2 The 
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The Lords found the Defenſe relevant, ,only ſcripto of the Demnuncer 
The Defender further alleadged the” Horning was null, as being upon 
a null Decrcet, and falling therewith in conſequence, 


The Lords repelled the Defenſe, and found, though the Decyeet were nal 
through informality, yet the Horning would wot be anulled, but the Partie was in 
contempt, in not Zafhending debito tempore, 
 Compearance was allo made for Mr.; Williaw Layder, who alleadged he 
had Diſpokition from the Rebel, before year and day run. The Lords found 
this Alleadgeance not releuant, unleſs it were alleadged to be for a juſt Die, 
before the Denunciation. It. was further alleadged tor Mr. William, that the 
Purſuer granted Back-bond to the Theſaurer to imploy the Gift, by his 
appointment, and he offered to. ſatisfye the Donatars Debt, and the whole 
expenſe of the Gift. hg | : $46 
The Lords found shis not relevant, withowt a ſecond Gift, or Declaration from 
the Thelaurer. 


Thomas Crawfoord 


contra 
Eodem die. 


E Homas Crawfoord, as Executor Creditor to Umquhile Robert Inglis 
Purſues ſome of his Debitors. It was alleadged no Proceſs; becaule 
Thomas, as Factor for Robert Inglis, had purſued the fame Partie, for the 
ſame Cauſe, before the Commiſuries of Edinburgh, whercin Litisconteſtation | 
was made: and.ſo:now it cannot be purſued elſewhere, but the Proceſs, 
ought to be transferred and inſiſted. in. . The Purſuer anſwered, that he 
purſued then as Fa@or, but now as Executor-Creditor, who did not con- 
ſider what Diligence DefunQs did: but might infiſt therein, or not. 2dly,' 
This being a dilator, isnot inſtantly verityed. 


The Lords found the Defenſe releyant,' but would not find it competent, 
unleſs inſtantly verifyed 3 and' becauſe - it behoved-to be inſtruted by an 
Ac& Extracted, bs ; | 

Catharine Frazer 

- contra 
Heugh Frazer. | 
| February 11. 166 3, | 
"He ſaid Catharite only Child of a-ſecond Marriage, being provided to 

eightthouſand merk of Portion, at her'age of 14 years, but no oblidg- 
ment of Aliment, or Annualrent- tilt then; purſues her Brother, as Heir to 
her- Fathers Eſtate, being of a good condition for Aliment, ' He alleadges he 
was oblidged for none, not being Parent, nor his Father oblidged by Con- 
tra&,, or Bond for it: | 


The Lords found an Aliment due, for te Purſters Mother was not alive; 


and able to Aliment: bers DL} 
| bocke 


- The Decifons of the Lords of Seffiv, 


Lockie 
contra 
Patoun. = 
February 12, 1663; 


" Lizabeth Lockie Spouſe to Dofor Patown, purſues a Reduttion of a Dil- 

; poſition, granted by her Huſband, to certain Perſons, as prejudicial 
to her Contra&;z in which Contra& there was a Clauſe, declaring Execution 
to pals at" the inſtance of gertain Perſons, who concur with this purſuit. 


The Lords ſuſtained the purſuit, though it was not for Implement, but 
for ReduRion of a Right, impeding the benefit of the Contra, withour 
concurſe of the Huſband, ſcing the Proceſs was againſt a Deed of the Huſ 
bands, and he called paſhave, | 5 


Earl of Soxthesk and Carnee y 
contra . | 
RR. Bromball. 
Eodens die. 

Romhall having taken the Lord Sinclar with Caption, Southesf, and his 
B Son gave Bond, to produce him to the Meſſengers; or to pay the Sum, 
on the third of February, betwixt two and ten, whereupon Par for having 
reproduced him, craved . by Supplication, his Bond up, or to be declared 
Gtisfied, and extinct. The Defender anſwered, Firſt, He not” being a 
Member, or Dependent on the Colledge of Juſtice, cannot be called:thus. 
ſammarily : eſpecially to declare a Bond yoid, which is in <ffe& a ReduRi-. 
oh. 2dly, The Bond was not performed, in ſo far as the : Lord Sinclar was 
not reproduced till, the 4th of February. The Purſuer anſwered, that the 
Detender living 1n kdinburgh, and not compearing, the Bill, per modun que- 
rele might be ſuſtained, To the ſecond , it being modica mora of one 
day, without damnage to the Defender, and there-being tryſting amongſt 
the Farties all the time betwixt, it was ſufficient. 7 


The Lords faſtened the Petition, and found it extintt,” 


Relic of George Moriſen 
TER contra | 
His Heirs. 
Eodem die, | | 
—_— Reli&t purſues for Implement of her Contraq. It was alleadged ſhe 
had accepted a Wodlet, 1n full fatisfaRtion thereof, which now being 
Redeemed, ſhe could crave no more, but Re-imploying the Money to her 
in Liferent. 
: The Lords found, that this acceptance by the Wife, being donatio inter 
virum & uxoremy ſhe wight now reveck it, and therefore fownd the Helr lyable 
fo wake up what was in the Conrad, 


1 
- 


The 
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The Tqwn of Linlithgow 
contra 
Untree-men of Borrowitounneſs. 
Fibruary 13.1663. 


"He Town of Lizl4hgow infiſted in theix Charge, upon a Bond granted 
by fome Inhabitants of Borrowſtiunnep, lens then to difiſt and 
ceaſe from | efiiog' the MerchantTrade, under the pain of 500,merk which Was 
Suſpended, ' off this Reafon, that the Bond was extorted by unwarrantable 
force, in' foi faras the Suſpenders were taken "in Lithgow Lrew; men, and 
incarcerat, till they granted the Bond.. The Charger prodyced a Decreet 
of the Lords, in 4»wo 1643. againſt ſeyexyl Inhabitants in Borromſlounneſ 
compearand,' who having Suſpended the gencral Letters, upon {4.0 Park. 
amert, for finding* Caution to defift, &c. The Letters were found. orderly 
proceeded; and the Town of Linlthgow impc wred, not only to ſeize upon 
the Merchant Guods of the Inhabitants of orrew;/ cauweſs , if they medled 
in Merchant Trading, bur alſo bearing, with power to put the Perſons, 
ufing tle faids Merchant Tradein Priſon, til: Juſtice were done upon them 
and thereupon alleadge, that the Suſpenders being incarcerat, by. vertue, 
and contorm to the foreſaid Decreer ſtanding » there was no unwarrantable 
Force uſed. 2dly, They produced an ACt of the Council of Linlithg. w ; 
Bearing the Suſpenders, to have compeared before the Council , and to have 
cank fſcd their wronging_ of the Cid T; own, in" the Trade of Merchandize; 
and rhat there.was Horning and Caption againſt them, for that Cauſe 3 and 
therefore declared- their willingneſs to grant -the Bond in Queſtion, The 
Suſpenders: anſwered to the Frft, That albeit the forefGid Decrect bear 
cempearancey':yet there is no' Diſpute in it, and it is evident to be by Col. 
lufren; and: :Suireptitious3- becauſe this Concluſion now alleadged, is wltrs 
patits,\there —_— ſuch thing in the geteral Letters, nor doth the Decreet 
bear: any ſpecial Charge given; neither 1s this Conclution warrantable,by any 
Law, or A@ of Parlizment. 249, This Decreet could be no warrant to In- 
carcerat the Suſpenders, becauſe it is giyen only againſt ſome particular Per- 
ſons,. then Jiving in 'Porrowſicwnneſ z} without calling either ofthe Barron or 
-Baillies of the Burgh of B. rronie, and therefore is null, as to any other Pere 
ſons; and as to the Second Anſwer, upon the A of Council, it cannot 
prove agair.ſt the Suſpenders, *being only under the Town-clerks hand, not 
being a Proceſs upon Citation , nor having a Warrtht ſubſcribed by the 
Suſpenders. 


The I ords having conſidered the Bond tm\Sueflion, albeit they found the tenor 
thercof not.19 be contrair the Ati of Parliamient, yer found the ſame was unwarrant. 
tably taken, if the ſame was eatortid, as aforeſaid, and faund the Decreet of 
the h ards wot to wilttat againſt the Suſpenders , or to warrand that ihtarceration 
brevi.mann, 4#d found he AG of Connci! proved wet age ft the Safenders 
and. yet- Ordaaned them to renew 4 Bond, by the' Lords Anthority of the like 
tenor. ; 
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Elizabeth Fleming and Sir John Gibſon 
contra 
Fleming and Robert Baird. 


Y Contra& of Marriage betw xt the ſaid Robert Baird, and his Spoule, 
he accepted 12000 merk in name of Tocher in fatisfaQtion of all his 
Wife could fucceed to , by her Father: Mother, Siſter and Brothers, and 
diſcharged his Mother as Executrix, and Tutrix thereof; Yet ſhe having 
formerly put more Bondsin the name of Roberts Wite, then this Sum , and 
there being no Afſignation to the remainder in the ContraQ, purſues the ſaid 
Robert and his Spouſe , togrant an Aftignation thereof, and to pay what 
he had uplifted of the Sums , more nor his Tocher. The Defender alleadg- 
ed the Summons are not relevant,he neither oblidged ex /ege, norex peFoto 
Affign. The Purſuer anfivered, this being bone fidei contrafius, the mean- 
ing and intereſt of the Parties is moſt to be reſpected, and therefore though 
' it contains but e&preſly a diſcharge, which cannot be effeQual, to lift the 
Sums from the Creditors , but would loſs them to both Parties, he muſt 
Afſigp : eſpecially, ſeing his acceptance of full fatisfation imports an _ 
ment, to denude himſelf of the ſuperplus. And which the Lords found rele- 
vant , and ſuſtained the Summons. 


Walter Riddell 
contra 


Eodem die. 


Alter Riddell, as Executor dative confirmed to one Z;ddell in the Cas- 
zongate, purſues his Debitors to pay, compears a Donator, as #lti- 
mus Hares, and craves preference. The Purſuer anſwered. Firſt, His Gift 
was not declared. 24lz, He offered to prove the Defun& had an Agnat,. vis. 
an Uncle, or an Uncles Son. Which the Lords found relevant to be proven by 

Witneſſes. - + ; 

Robertſon 
contra 
 Duchannan. 
February 14 166 3: 


—_ purſues Buchannen , to repay to him a Sum of Money; who 

alleadged, that his Bond bearing to pay this Charger , or to Arthur Bu- 
channan his Brother, it is alternative þ eleFis cit debitoris, and he has com- 
penfation againſt Arthur , which is equivalent, gs if he had payed him. 


The Lords repelled this alleadgance 3} and found that the Charger be: 
ing deliverer of the Money , and now haver of the Bond, it covld im- 
port no more, but that the other Brother was adjefted for the Chargers 
behove , and that there is no option to the Debitor in ſach caſes, 
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Mr. James Forſjth 
contra 
Archibald Patoun. 
February 17, 166 3». 


R. James Forſyth , as Executor Confirmed to his Siſter, purſues 
M the ſaid Archibald Patenn her Huſband, for payment of her third - of 
his Free Goods, at the time ofher death. The Defender alleadged, Firf, 
By the Deceaſed Wifes Contra@ of Marriage with the Deterder, ſhe accept- 
ed a 1000 hb. for all ſhe could crave by his deceaſe, in caſe there were no 
Bairns of the Marriage, and albeit there was a Bairn ſurviving her, yet the 


Bairn ſhortly thereafter dyed. 
The Lords repelled this Defence , and found that the Bairn farviving the 


Mother , never ſoſhort was enough. 

It was further alleadged abſolvitor , becauſe the Deceaſed Wife having a 
Child ſurviving her , her ſhare belonged to that Child, as neareſt of Kin, 
and the Child being dead , belongs to the Defender, the Childs Father, as 
neareſt of Kine to the Child, and cannot go back to the Mothers neareſt of 
Kin 3 becauſe there is no ſucceſſion of Cograis in Scotland, The Purſuer 
anſwered , that if the Child had been Executor Confirmed to the Mother 
ad eundo hereditate , would tranſmit the ſame to the Father , but there be- 
ing no Confirmation hereditas mobileums jacebat , and the Goods remain yet 
ſtill is bois defun&s maritis, and albeit it was found in the caſe of Bells 
contra Wilkies, that it was not neceſsar to tranſmit moveables, that the Teſta- 
ment were execute; yet in that caſe it was a Confirmation , which was 
eſteemed an addition. The Defender anſwered, that he had done diligence 
to have it Confirmed , but during the Childs life, all Judicatories were ſt6p- 
ped, and he had taken Inſtruments of his defire to be Confirmed : and 
alleadprd, that as Bairns ſurviving would tranſmit their Legittime rhough 
they had done no diligence fo this Bairn ſurviving alone was ſufficient. 


The Lords found , that ſeing there was no Confirmation , the Right was 
not eſtabliſhed in the Childs Perſon, and that the Right could not fall to 
the Father , but fell to the neareſt of Kin of the Mother , and found it was 
not like a Legittime, which is only of the Fathers means, and not of the 
Mothers , and hath a ſpecial priviledge in Law , to be tranſmitted by more 
ſuperviving. 7% 

| Margaret. Hay 
COntra 
Sir Geooge Moriſon. 


Eodem die. 


"IR George Moriſon having granted aBond to Umqutiile John Bel 

. and Margaret Hay , the/ longeſt liver of them two in Conjund-fer, 

and aftet- their: Deceaſe,, to the Bairns of the Marriage, the ſaid Mar- 

garet, with concurſe of the Bairns , charges for Payment , Sir George Sul- 
pends on this Reaſon; that Maygaret is but Liferenter , and the Bairns of the 
Marriage are but” Feears 3' and therefore, ſeing there was an Infeftment up- 
on the ſaid Bond , he ought not to pay the Sum , till the Bairns be Infeft 
as Heirs of Proviſion of the Marriage to their Father , and renunce the In- 
feftment. Tho 


> D > ww ow 


Ss 


5 The Decifcons of the Lords of Seſſion. 181 


The Lords decerned , but ſuperſeded the Extra, untill the Bairns were 
Infeft, as Heirs of Proviſion to their Father: and did grant Renunciation, 
and found. that all the Bairns, Male and Female , joyntly and equally, be- 


hoved to be Served as Heirs of Proviſion to their Father in this Annualrent; 


and Infeft accordingly , and that by Bairns, was not to be underſtood the 
Heir of the Marriage onlye 


Colonel James Montgomery 
contra 

The Heirs of Robert Halliburtoun 
Eodem die. 


N a Declarator of Redemption of a part of the Lands ' of Collfield. 
The Lords ſuſtained the Order, at the inſtance of the Collonel , as being 
a Sjngular Succeſſor, albeit ke produced not rhe Reverfion , at the uſing 
of the Ordor, nor now, ſeing the Defender compeared and he offered to 


prove by their Oath,or their Curators, that they | had the Contra& of Wod- 
ſet in their hand, both then and now. 


Birſh 
COntra 
Dowelas. 
February 18. .16 63: 


Ir an Ingliſþ Woman purſues Catharine Dowglas, to pay a Bond, where. 
in ſhe and her Umquhile Huſband were oblidged. The Defender al- 
leadged abſolvitor, becauſe it was a Bond ſfavte Matrimonio given by a 
Wite,which is null in Law. It was replyed itis Ratified Judicially,and the De. 
fender oblidged never to come inthe contrare upon Oath Judicially, which is 
the Renunciation of that priviledge of Wites , and it hath been 
frequently found, that minors making faith, cannot be reſtored lefionens corr- 
ſcientia ex juraments violato. | 
The Lords having debated the caſe at large amongſt themſelves, found 
the Bond null notwithſtanding of the Oath 3 for they thought, that where 
the deed riceded no Reſtitution, as in the caſe of minors , theſe deeds are 
valid, but the minor may be reſtored; but in deeds #pſo jure null ; where 
there need no Reſtitution, an Oath cannot make, that ane Legal deed whicti 
is none,it was winne by a Vot or two , many thinking that ſuch priviledg- 
es introduced by Cuſtome or Statute my be Renunced, and much more 
ſware againſt 3 but that it were fir forthe future , that all Magiſtrats were 
prohibited to take ſuch Oatbs of Wifes, .or Minors, whoare as eafily induc- 


ed to Swear , as to oblidge, and if they did, that they ſhould be lyable to 
pay the Debt themſelves. 


Dambar of Hewprigs 
contra 
Lady Frazer. 
Fodem die. | 
M* Lady Frazer, being firſt married to Sir Joh» Sinclar of Dumbeath, 


| next to the Lord Arbuthnet, and laſt to the Lord Frazer, Dam of 
Heeprjgs as Executor confirmed to Dawbeath , purſues her, and the 1,gra 


2 M Frazer 
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thindWbeadoſe Dumbis had/s! Bair Pebt former Marrizgey who 
edmy.lhd/ fo the Pecknly"' meh itparteds Ir'\was Joy lyed.” wy 
that {Bairn/was for 4s: ferwiliary'tna ided before her Fa Death” 
and'fo has not#n prog ſtay if there had been any other Bairrsin 
_ ries po that Bxirhs part® would have accreſced to them, yet being n6 
Ttacereſced to the Man and Wite; "andthe Executory i is ag 


The Lords foond the Defenſe and Dupl relevant, albeit it was ndt"allea: 
edtha theThebes 47 467ePiedyn ſuthefation of the Bairns Part of Gear, 
thoſ' offer it6 confer , and bring in the Toches received) 
14h, thy mat albeit ſame were wot Remenced,, or thei) 
Toke eng inſtead thereof. | ! 200 

It was further alleadged for KM Lord Frazer, that he could not be ly. 
able as Huſband z becauſe his Lady being formerly Married to the Lord 
Arbuthnet , he got the Moveables , and his $ acces ſhould be lyable, at 
lealt in the place- 

The Lords repelled the alleadgeance ," but prejudice io the Lord Frazer, to 
_ = I of the _ Hathand, for repetition, as accords, 
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Apptyſinl was fatal wirkin the Legal. f” wig ale ged , that the Ap- 
pryzer- was not hs blefor more of the other Parties Mlqority then ſeven” 
years, becauſe, in - At of Parliament i621 Ai 'A ppryzingit i ''l 


provided ; and albeit” the' —_— of the 'A&t of PabNiamenit was declare 
ed to-be otherwayes,, by the AQ” Parliametie't 6/4 1. 'Yet that Declapus 


tion: was contrary- to the clear ' meanings, | by" the general relciffory A 


I661. 
The Lords hee 4 the Rf ory At ';, and the R prayed 
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cond Contra@ of Marriage, and the Daughters of the ſecond Marriage of 
fering to Renunce to be Heirs of Line, but prejudice oftheir Provifion, 
Contract of Marriage, as Bairns of that Marriages. - The . Aſligney i 
- againſtthe Daughters of the firſt Marriage, as lawfully Charged; &s... Who 

alleadged no Procefl:, becauſe the Proviſion, by the Contract of Marri 
infiſted on, run thus, That Mr. David vbhged him(elf, and tis: Hews- e, 
Succeſſorsto him in his Eſtate, but did oblige no other Aeirs. Tre eff, 
there is an Heir-male» The Purſuer-anfwered; albeit Heirs-male were on! 
cxpreſſed, other Heirs were not excluded ; ſpecially, ſeing he bound him- 
ſelt; ſo that the effect thereof wauld only be, that the Heir-male ſhould be 
lyable prime loce. | | 

The Lords found the Heir-male lyable primo loco, and the Heirs of Line 

ſecund» loco, and found the Heir-male ſufficiently diſcuſſed, by an apprizin 
ofthe Clauſe ofthe Contract of Marriage, in favours of the Hetrs-male, they 
not being Infeft as yet, and havingno other Right, ”o 2 


Þ{ 


Scots 
contra _ 
Earl of Hume. - _ 
February 19. 1653, ar) WIY 
He four Daughters of Scot purſues an EjeRion againſt the 


Earl of Hume , out of ſome Lands belonging to them. It was al- 
leadged for the Earl abſolvitor,becauſe he entered into Polleſſiop,by vertue 
of a Decreet of Removing, given at his inftance, Amo 1650, It was Re- 
plyed, that the Decreet was only againſt the Purſuers Mother, that 

were never called, nor decerned therein. The Earl anſwered, -Firſt, That. 
the Decrect was __ the Mother, to remove her (elf, Bairns, Tennets, 
and Servants, and her Daughters were in the Family, being then yormg. 
Bairns; and he was not obliged to know them:, - 1 not being Infeft, 
but having only an old Right 3 whereupon there was no Infefrment for 40- 

years the time of the Decreet. 5 


The Lordsin reſpe& ofthe Defenſe, reſtriged the Pracciſe to Reſtitu», 
tion, and the ordinary Profits,and decerned the Earl to reſtare mto Pol- 
ſeſſion inſtantly, but ſuperceeded payment of Profits tilt both Partics were 
heard, as to their Rights, for they found, that the Decreet of Removing 
could not extend to their Children z and albeit they were not Infeft, yet 
they might maintain theirPoſſeſſion upon their Predeceſlors Infeftment, how 
old ſoever, ſcing theycontinued in Poſſcion, 


Beſſie Muir "ED 
contra 
Jean Stirling. 
Eodems die. 
He ſaid Beſſie fir purfues her Mother, as Executrix to her Father, 
for entof a of 8000. merks left m his Teſtament,” ſib- 
ſcribed by the Defender, and Confirmed by her, after her Hasbands Death, 
The Defender alleadged abſolvitor,becauſe ſhe, by the Comra@t of Martiage, 
was Provided to the Liferent of all Sums to be Conqueſt, and albeir the ' 
conſented to the Legacy, it was Donatio inter vir#m & «xorem, and for her 
Confirmation , it cannot import - paſſing from her own Right, ys 4 . 
. 2 M 2 
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Anna Wardlaw 
contra 
Frazer of Kilmundi. 
Erdem die. 


"A Narew Wardlaw having a Wodſet upon ſome Lands of the Lord Fray. 
A zer 3 The Debitor raiſes Suſpenſion of multiple Poinding, againſt 

nana Siſter and Heir to the faid Andrew Wardlaw, and Frazer of Kilmun. 
4; pretending Right by a Legacy, from the Detun& to the ſame Sum, 
The Heir alleadged, that it could be lyable to no Legacy, being Heretable, 
The Defender anſwered, primo, the Legacy was made in procdnctu bell} 
wherethere was no occaſion to get'advice of the Formal and Secure way of 
diſpoſing of the Wodfet, but the Will ofthe Detuntt appearing in eo caſs, 
it muſt be held as effeQual as Tefamentum militare in procincts, which needy 
no ſolemnities. 2ly, The Heirs Husband hath homologat the Legacy , by 
diſcounting a part thereof, It was anſwered, that no Teſtament, whatever 
can reach Heretable Rights withus. 3/5, That the homologation of the 
Husband cannot prejudge his Witfe,nor himſelf, qyoadreliguur not diſcounted. 


TheLords found the Heirs had only. right, except in fo far as the Husbanq - 


had homolopat the Legacy, which they found ty prefer the Legator to the 
whole benefit, the Husband could haye thereby jure mariti, but not to pre- 
judice the Wife thereafeer, | 


James Aikenhead 
contra + 
Marx jary eAikenhead. 
February 25. 1663. 


He faid Jawes infiſts for the delivery of a, Bond granted to his um- 

quhile Father, ang'Affignation thereto, by bis Father to him, againſt 
the ſaid Marjory, producer thereof, It was alleaJged no delivery, becaule 
the Aﬀignation, in favors of the Purfuer, was never delivered, but kee 
ed in-his Fathers Poffeſſion , which cannot be accowpted his Poſſeſſion, 
ſeing the Purſuer is a Baftard. 21y, The conception ofthe Aﬀſignationis ta the 
Purſyer and his Heirs 3. which failzing, to the faid Marjory, and her Heirs, and 
he being now Minor, ought not to diſpoſe of the Sum tn her prejudice. 
The Lords Repeſen the Defenſesagainſt the delivery, and found that the 
Purſuer, during his 
were calted, and had acceſſeto plead her Intereſt, 


Adam Hepburn 
COntr 
Helen Hepburn, 
Eodem die, 


'T He Eſtate of Hwmby being provided to, Heirs whatſoever 3 umquhile 


Thewas Hepbary of Humby,wn his Contract of Marriage, with Elizabeh 
befloun,provides the idERate totheHeirs-male,and provides 25000.merks 
for the Daughters, there is a Clauſe ofthe Contra, Bearmg, that it ſhould be 
leifome to the ſaid Thowas, atany time, during his Lite, to alter the ſaid Pro-: 
vifion,or todiſpone thereof,according to his pleaſure; thereafter,upon Death-. 
bed he Diſponed the whole Eſtate, in favours of his Daughter ofthe Marriage, 
beinghis only Child, Adam Hepburn his Brother,as Heir-male, intents Redudti-/ 
on of thatDiſpoſition, as being donein ſects Egritudinis. It was allcadged,to k 
t] 


Minority ſhould not uplift the Sum, till the Defender , 


j 


_ The Denforr ofa SrdrafSafir ay = 
the Defender, primo, Minor nontenetur Placitare de Hereditate Paterna, The 
Defender is Minor, and now the-Queſtjon of Reduttion is, upon her Fathers 
Heretage. It was Anſwered, that themazime holds not, where the Queſtion 
is of the Diſpoſition made to the Migory whether valid or not, but where the 
Queſtion isnot upon the Minors Right,;bux-ppon the Fathers Right z which 
Right of the Fathers, or Predeceſſors, the Minor is not holden to Diſpute. | 

«The Lords repelled this Defenſe, ini reſpel@ of the Reply: 241y. It wasalleagged 
abſlvitor, becauſe the Purſuer having only a Perſonal Proyifion , in hisFav- 
ours, conceived in theContra& of Marriage; and there being as yet, no Infeft- 
ment to'Heirs Male, the maxime, that 'no deed-apon  Death-bed, can be pre- 
judicial to Heirs, can be extended to none, bur ſuch as are Special Heirs, ahd 
norto'thoſe whoare by deſtination Heirs, which is1efs then if a Charter had 
been-granted to the Hew Male, which according to Crazgs Opinion, is but as 
nuthurs paBtom, and an uncompleat Right and (could not compell the Heirs of 
Lyne, to'Refign:T he Purſuer anſwered, thatthe maxime 1s general, and there 
is ng Diſtindtionby Law, or Cuſtome; whatfoeverthe Heirs be, fo that a Per- 
forr having #'Right ro Heretable ern ene on of Infeftment, where- 

no tHifeftment had followed, could donothing upon Death-bed in pre- 
jadice of the Heirs, who would have ſiicceeded unto thoſe Bonds; as to ch 


hon of 'a' Charter, it is againſt Law, 'nd the conimon Opinionnow redeiv- 
ed'that a Charter, or any-Proviſion in Write is effeual 'againſt'thepranter, 
and his Heirs to compelthem to compleat the ſame: Me" 
The Lords repelled this Defenſe, 3ly. It was alleadged, abſolvitor; becatfe 
the maxime, can be only underſtood of the Heir of Lyne, as neareſt of blood, 
ſothat nothing can be effecually done in their prejudice, but here the Dipoſi- 
tion, is but in prejudice of an Heir Male; and. in favours of an Heir of Lyne, m 
reſpe& of whom the Heir of Male is but a Stranger, which the more clear, be- 
cauſe this maxime being very ancient, was produced before their was any Heir 
Mate,or of Tailziezand becauſe the Reaſon of the Law is founded 1 Na- 
tural .Obligation, Parents and Predeceſſors have, of providnigtheirSucceſ(- 
ſors, and ſo can'dotheni nv prejudice: elpecially, when they are 'weak, and on 
Death-bed.The Purfuer anſwered, as before. that themaxime is generalzatidthete 
is no diſtinRiori introduced by Law or Cuſtome of HeirsMale: "and albeit the 
Law had imroductd ſuch Heits ſince this Common Law 3 yet in fo far as it 
makes thei Heirs. It gives therh the Priviledge of Heirs, to which the Reaſon 
of the Law doth wall Quadrat, 'which i not that Natnrs! ' Obligation, but 
this preſumption of-Law,/ that Perſons on Death-bed are facile, arid weaker 
py their Capacities then at other times ;' and therefore the: Law difables them 
( at that time, to alter the Setlment of their Eſtares,” as they were in their 
Health;and fo allows of no deed, in prejudice of any Heir of whatſoever kind, 
| although in favoars of another. | 
' TheLords m_ this Defenſes 41y. It was alleadged, thatthe Defun&, 
| having hi conſtitute this intereſt of the Heir Mate, had referved this 
wer to himſelf , toalter it during his life ,Zcan fignifie nothing, unleſs it 
him to do it on Death-bed, becauſe, without any — 
have altered: the Tailzie; durmg' his Luzepon#ie, The Purſuer anfiler- 
pe brmm ns perry nen derog et jurecommnt;, Therefore this beingaipe- 
cial part of: our common! Law; anterior to. cither-A&- of Parliament.;: or 
PraQque, no privat Provifion ,* or Reverfion can wapacitat any Perſom to! 


dothat'Which theLaw TIE ofweak- 
neGand infirmity,, whichis preſumed in Perfons/on bed ,- preſ#bopedone- 
juris, &r de ; june, adinitting no contrayfiprdbayon}\ foritwill not be adminred;) 
ed prove: that the Dil was in\peekeatifourdncdfe/ of mind;' and therefore; 

it 
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if any Perſon ſhould reſerve a Power to Diſpone, though he were not cow. 
0s mentis : the Reſervation would fignific nothing, ſo here neither is the gr. 
dinary word adjefted, etiam in articulo mortis, or on Death-bed , and 6 
cannot be extended to that caſe and can reach only to what i done lay. 
fully , legittimo tempore &- modo, and there isfar lefle inconverience , thay 
aCauſe ſhould be ſuperfluous , which is very ordinary , then that it ſhoy1d 
extend to take away common Law , neither is the Proviſion adjefted as an 
expreſle condition upon which the Tailzie was made, and no otherwiſe. 


The Lords repelled alſo this defenſe, in reſpe@ of the Reply, and ſo baving a4. 
viſed all the Defenſes, and Diſpmtes in the af terngon , albeit the Parties had ag- 
greed before hand, andthe Heir of Lynes Portion doubled, yet the Lords were ge. 
nerally clear in the Deciſions abovewritten, as relevant in themſelves. 


James Cuthbert of Dragakers 
| *y. contra 


Robert Monro ef Foules. 
February 26. 166 3. 


Tx faid James purſues the ſaid Robert Morro, as fieir to his Predeces- 
ſor the Laird of Fovles , for payment of a Debtdue by him, and in- 
fiſts againſt him as behaving himſelf as Heir, by intromiſſion with the Move. 
able Heirſhip. 'The Defender alleadged ablolvitor , becauſe it was notcon- 
deſcended , that the Defun& was a Perſon who could, have an Heir, as to 
Heirſhip Moveable , as being Prelat, Baron'or Burgeſs , and if the: Lands 
of Foxles be condeſcended on : It is offeted to be proven, that he was de- 
nuded by - Appryzing, before his Death., ro which Appryzing he had Right 
before he was Apparant Heir, being Tutor to another,' who. was Ap 

Heir for the time yz. and therefore the Defender has neither teſhaved, hi 
as Heir, by Intrommiſſion with the Moveable Heirſbip , or _ the 
the Defunds Lands. 3dlz. The: Defender died Rebel ,, ahd. ns" 
Gifted, 'and Declared, and fo wihil habwit in ſe bonis, and could - have no 
Moveable #cirſhip. It is anſwered, for the Purſuer , to the firſt, now rele. 
wat , that the Lands were Appryvet from the DefunR, unleſs 'the | 
had been expyred, yet ſee! Baro | ſemper Baro. 313. The Purſuer bavi 
taken Right to the Appryzing, while he was Tutor ipſo foro pes. 
to the Pupi], and thereby was extin&, and cannot def: his Intromaſtions 
4l5e It was for a fmal Sum, and fatisfied by Intromiffion of a year or 'two, 
fo that the continuance of the . Apparant Heir in the Pofſeffion, after he 
was ſatisfyed is geitio. 53. The Gift and Declarator, ifit was done dur- 
ing the Rebels Life , it was fimulat yetenta poſeſſrone, and ſo null. 


._ The Lords found the Appryzing, to pris the Intromiffion , unleſs the 
: Legal had been expired , in Moveable , and his Apparant Heir might be- 
have himſelfas Heir, by Intromiffion with the Rents of the Appryſed Lands; 
but if the wasexpired, they found it ſufficient, and thatſemel Bars ſem- 
per Bro is only to be underſtood preſumptive, niſi 6ontrarinum probater, as allo 
they found the Defender his taking right tothe Appryzing , while being Tu- 


tor , or continuing in Poſſeſſion after fatisfagion thereof, by Intromiſſion 

not to infer the paſſive Title, and that the: Gift and Declarator did take away 
the Heirſhip moveable, unleſs it were offcred to be proven ſimn!, or rezents 
poſſejſrone during the Rebels lifetime, 


The 
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Lady Milntoun 


_ contra 
Laird of Milntoun, 

| February 27. 1663. | 

He Lady Milnivvn purſues the probation of a Tenor of a Bond granted 

by Maxwel of Calderw20d, her Huſband, . bearing, that in reſpe& of his 
Facility he might be induced to diſpoſe of his. Wites Liferent , and thereby 
redaQ them both to want and miſery ; therefore he oblieges himſelf not to 
diſpoſe thereof without his Wifes conſent , ſeing he had no means bur what 
he got by her , bereupon ſhe uſed Inhibition, which ſhe now produces .as 
an Adminicle, and craves the Tenor of the Bond to be made up by Wit- 
nefſes, The Defender having alleadged . that there behoved here to be .ly- 
belled and proven a ſpecial cauſus omiſſionis , becauſe albeit it were proven 
that ſuch a Bond once was, yet unleſs it were alſo proven how it was 
loſt, it muſt be preſumed to have been given back to the Huſband, gran- 
ter thereof , whereby he is liberat, and this is the courſe obſerved in the 
Tenors of all Bonds of borrowed Money. The Purſuer anſwered , that 
this was not like a Bond of borrowed Money,theintent whereof is, notto ſtand 
as a conſtant Right,butto bea meantoget paymeritz but this Bond by its tenor 
wasto ſtand asa conſtant Right, to preſerve the Dilapidation of the Literent, 
and ſo cannot be preſumed to have been quite by redelivery thereof; albe- 
it it had been in the Huſbands hands. RT. = =p 
The Lords before anſwer to this Diſpute } Ordained the Purſider to con- 
deſcend what the effe& of this Write would be, if it wete made up; for 
if it have no effe&, there were no neceſlity to make it up, | 
The Purſaer condeſcended upon the effe&t thereof thus , that it would 
be effectual as an Interdiction publiſhed by the Inhibition , to annul and 
reduce the Diſpoſition of the Purfaers Liferent , made by her Huſhand, 
without her conſent, in favours of MzItown, her. Step-fon. 2. This Bond 
being acceſſory to the Contra of Marriage betwixt the fame , and the 
Marriage is paFum dvtale , and mult have the fame effe& , as if it werein- 

cluded in the Contra&t of Marriage ; and fo is a Proviſion for Securin 

of the Purſuers Liferent to her ſelf , and that no Deed her Huſband, 
without her own conſent, ſhould be effeftual. The Defender alleadged 
that none of theſe Condeſcendences could be effe&ual , not the firſt , be- 
cauſe if the foreſaid Bond were an InterdiRion , it would have no effec, 
unleſs it were inſtructed that the granter thereof were prodiges , and if it 
were Inftruced that he was yei ſux provides, it could take away the effe& 
thereof, becauſe an InterdiGtion is nothing elſe but conſtitutio Caridtorum 
prodigo; where albeit it is done of courſe , periculo facientis ſine cabſe cogni« 
tione withus : Yet ifitbeon anfalſe Ground and Narrative, its ineffecu- 
al. . 2y. Though it could be inſtruaed , that the Huſband was levis; yet 
the Interdiftion 1s null, being to hisown Wife, who cannot be his Curator, 
being ſxb poteſtate viri » Nor Curator to any other, much leſs can her Huſ- 
band be made her Pupil, contrairto the Law Divine and Humane + Neis 
ther could the Bond be effe&ual, as a Proviſion adjeced to the Contrat 
of Marriage , becauſe it being from an Huſband to his Wife , ſo ſoon ashe 
was Married, 1t returned to himſelf , jure warji?, becauſe nothing can con- 
Uſt in the perſon of the Wife , which belongs not to the Husband , jure 
merit; , being moveable , except an _— formerly Conſtitute to ber in 
2 a 
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a competent meaſure. The Purſuer anfwered that ſhe opponed the Bond, 
and further offered to reſtore to the Defender , all that he gave for the 
Diſpoſition of her Liferent. 


The Lords afier they had Reaſoned the ſeveral Points, 1n jure, axd found 
that without the offer , the Bond could not be conſiſtent as an Interdifion , in 
fo far as conceriucd the Husband to annul the Diſpoſition , but were inclined to 
Sufain the ſame for the Wife , in ſo far as might extend 10 @ competent Ali 
ment of her Family 10 ker Self'., Daughter and Servants , nos excluding hey 
Husband : Ter they found the offer ſo reaſonable, to Repay the Suns Payed for 
the Liferent , being 5000. merks , and the Liferent it ſelf being eight Chal. 
dey of Vitual , and tight hunds ed merks , that they found the effe@ of the Te. 
or would be to Reitore either Party, hinc inde, but deſired the Purſuer to let 
the Defender keep the Poſſeſſion of the Houſe and Lands , wherein there was 
many Woods newly cuttedhe finding Cantion to pay her eight Chalder of Viual,and 
eight hundred merks , which his Father was oblieged 10 make them-worth ly the 
Contratt of Marrtage. 


Sir William Gordoun of Leſmore 
contra 
Ar. James Leith. 
June 10. 1663, 


Q: William Gordoun of Leſmore purſues Mr. James Leith of New. teſy, 


as repreſenting his Father , on all the paſſive Titles , and' conde- 
ſcended that he behaved himſelf as Heir, by meddling with hs Fa 
thers Heirſhip moveable, and with the Mails and Dunies of his Fathers Land; 
of New-leſly and Szde. The Defender anſwered to the firſt, that his Father 
could have no Heirſhip moveable , becauſe he dyed Rebel , and fo' his 
hail Goods belonged to the King as Eſcheat. 215y- If need beis, he of: 
fers him to prove . that he dyed not only Rebel, but his Eſcheat was 
Gifted , and fo as a Confirmation takes away vitious Intromiſſion Move. 
ables: So the Gift with the Eſcheat muſt purge vitious intromiffion with 
Heirſhip, being before intenting of this Cauſe. 3/y. He offers him to proye 
that the Heirſhip moveable was Confirmed promiſcuoufly with the reſt of 
the moveables , and that the Defender had right from the Executor , which 
Confirmation , though it could not be effechual to carry the Heirſhip, 
yet it was a collourable Title , to ſhow that the Defender had not 

miſcendz , but that he meddled by a ſingular Title, and neither 
formerly drew an Heirſhip , nor meddled therewith , as Heir appearing, 
The Purſuer anſwered to the firſt , that it was not relevant that he was 
Rebel , nor that his Eſcheat , unleſs it had been Gifted before his Intro- 
miſfion, as well as before intenting of the Cauſe, and that the Defender 
had Right from the Donator. To the ſecond, it was anſwered by the 
Purſuer , that the promiſcuous Confirmation was not ſufficient , becauſe 
he offered him to prove, .the Defender Confirmed his own Servant to his 
own behove, 


The 
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The Lords found that the Defenders Father dying Rebel, was not ſ#fficient , 
wrleſs it had been Gifted, and declared before introm/ſion , and they found the 
Reply Relevant , that the promiſcuons Confirmation was 30 the Defenders 
bekove. > 

As to the ſecond Member of the Condeſcendence, the Defender alleadg- 
ed ,. thar albeit his Father was Inifeft , yet his Infeftment was only 
baſe, not cled with Poſſeſſion 3 and that the Defenders Title was 
by another Party , Poſſeſſing , and publitly Infeft before his Farhers 
Death 


Is hich the Lorts found Relevant. * 


Famer Allur. 
contra 
James Paterſon. 
June 17. 1663- 


i Awver Allan charges James Paterſon as Cautioner in an Indenter, for a 
Prentiſe, ſer to the Charger for five years, and inſiſts upon that Article 
of paying two dayes wadges for ilk dayes abſence , and ſubſumes that the 

rentiſe left his Service after the firſt two years and was abſent three years, 
The faid Jawes Paterſon Suſpends on this reaſon , that It muſt be preſumed 
Collufion betwixt the Charger and his Prentiſe , that having gotten the 
Prentiſe Fee , and not learned him the Trade, he had ſuffered him to ef- 
cape, nevermaking intimation tothe Suſpender, that he might have brought 
him back to his Service , while now that he 1s out of the Countrey , and 
not knowing where. The Charger anſwered, that there was nothing toob- 
hege him to make ſuch intimation, neither could aſufficient preſumption of 

Collufion be ſuſtained, | 

Fhe Lords found the Letters orderly proceeded, either while the Cantionet cauſ- 


ed the Prentiſe Re-enter , ard ſerve out bis 1ime , or atherways payed fif ty pound 
for dampage and intereft, to which they modified the Charge. ys payed fif ty po 


Margaret Fleming 
conmra 


James Gilleis. 
June 18. 1663. 


Argaret Pleming being Infeft in an Annualrent of 700. merks out 

of Houſes in Edinburgh , in Liferent , with abſolute warrandice 
fron) all dangers, perils and inconveniiencies whatfomever ; purſues 
4-<cclararor againſt the id Jews Gilleis, as Heretor,fot declaring that het An- 
maalrent ſhould be free of alt-publick burden , fance the repiating of the AZ 
of Parliament 1646. whereby Liferenters were ordained to bear proporti- 
anal part for their {nnualrents, with the Heretors: The Defender anfwer- 
ed, the Libel was not Relevant , for albeit the A# of Parliament was re- 
ſcinded, the juſtice and equity thereof remained, that whatever burden were 


laid upon Land, ſhould ly proportionably upoh every part thereof, all eve. 
ry profit forth oft. 


hich Defenſe the Lords fownd Relevant and Aſſoilzied, 


Fs # 
£.4 
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Francis Hamiltout 
| LI TRT 
Ks, Mitchel and Ketth. 
- Eodem die. 


\ Ir Alexander Keith of Ludquharx being oblieged by Bond to Robert 1;4. 
chel in Leith , forthe price- of certain Bolls of Vitual, was arreſted 
in Zeith, till he found Francis Hamiltoun Cautioner as Law will, 

and both being purſued on the Ac, raiſed Advocation on this reaſon, that 
the Baillies of Leith had unjuſtly forced him to find Caution as Law will; 
he not being dwelling in Leith, nor. Leith not being a Burgh Royal, but x 
Burgh of Barony. 1t was anſwered, that the — and cuſtome of the 
Town of Edinburgh , was to arreſt within Leith, and all other priviledges 
and pendicles thereof, | 

The Lords found that it behoved' to be condeſcended , in what place of 
Leith Ludquharn was arreſted, for the Peer of Leith was a part of the Burgh 
Royal of Edinburgh , and was ſerved by a Bailie of Zdinburgh , called the 
Water-Baillie, and if he was arreſted there , it. was valid , but the reſt of 
Leith is but a Burgh of Barony, and in that part thereof, the Baillie is cal- 
led Baron Baillie, it were not valid. k $ | 


Euphan Hay 
contra 
Elizabeth Carſtorphine. 
14.4. 1 June 19. 1663. 

e ſaid Evphan having obtained Decreet _ the faid Elizabeth, 
for certain Furnitur to her Houſe. She ſuſpended on this reaſon, 
that her Huſband was not called. The Charger offered to prove, 

in tortification-of her Decreet, that her Huſband was 20, years out of the 


Countrey , and ſhe reputeas Widow. 
which && Lords found Relevant. 


George Reid 
& contra 
v Thomas Harper. 
. Eodem die, . | 7 
T= Parties competing in a double Poinding, George Reid crived 


- - preference, becauſe he was affigned tothe Mails and Duties by Tho- 
was Mudie, Heretor of the Land. Thomas Harper alleadged that he 


had arreſted the Duties upon a Debt owing to him by Willian Mady, Fa- 
- ther to the ſfajd Thomas, and any Right Thomas had, was fraudulent and null 
by exception, by the expreſs words ofthe AF of Parliament 1621. being be- 
twixt Father and Son, without any onerous Cauſe, and he ought not to be 
put to Reduce in re minima, his Debt being within a 100. pound. 

The - Lords fownd he behoved to Reduce, conform to their conſtant Cuſtom in 


Heretable Rights, 


k 4 


Fer- 
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Ferguſon 
contra 
Ferguſon. 
Jane 23. 16637 


LIN * Ferguſon in Reſtalrig , having a Tack ſet to him by the 
Lord Balmerino tor certain years, his eldeſt Brother Son as heir of 
Conqueſt , and his youngeſt Brother Son as heirof Line, competed for the 
Mails and Duties of the Lands. 

The Leyds found the Tack to belumz to the Heir of Line , alleit it was Conqueſt 
by the Defender, 


Mcdowgal 
contra 
Larrd Glentorchy. 
June 2 4. 1563. : 


*neil having Diſponed certain Lands to Mcdowgal, wherein 
he was Heir apparent to his Goodſyrs Brother, oblieged him- 
{elf to Infett himſelf as heir therem, and to Infeft Mcdowgal, at leaſt to re- 
nunce to be heir tothe Effet , Mc dowga? might obtain the Lands adjudg- 
ed, whereupon M*dowgal having raiſed a Cearge to enter heir , M*nezt 
renunces, and thereupon Mc<dowgea! craves the Land to be Adjudged , and 
Glenorchy Decerned to receive and 'Infeft him 3 Glentorchy alleadged, that 
he could not receive him , becauſe he had right to the Property himlelf, 
unleſs the Purſuer condeſcend and inſtru& his authors , in whoſe place he 
craves to be Entered, had Right, The Purſuer anſivered, that he need- 
ed to inſtru no Right, nor was he oblieged to - Diſpute the Superiours 
Right, but craved the ordinar courſe to be Entered , ſno pericnlo , with re* 
ſervation of every mans Right, and the Superiours own Right, as is ordinary 
in Appryzings and Adjudications. The Defender alleadged , that albeit 
that was ſuſtained in Appryzings, where the Superiour gets a years Rent; 
and Doug It might be allowed in ordinar Adjudications, procecding up- 
on a liquid Debt , favore creditorum ; yet not in ſuch a Caſe as this, 
where the Vaſlals apparent Heir Diſpones, and oblieges himſelf to Renunce 
of purpoſe, to Charge his Superiour. 
The Lords found no Proceſſe , till the Purſuer inſtruted his Authors Titles 3 
But an | f:jtment being produced, he was not put to Diſpute the validity there- 
of, in this ;nſtance, 


Menzeis 
contra 
Laird Glenurchy. 

Eodent die, 


He Daughters of Mr. William Menzeis , as Executrix to him , pur- 

ſues Glenurchy for payment ofa Bond due to their Father, he al- 
leadged minority and Lefion, and that he had ReduQton there: 

upon depending. The Purſuers anſwered no Leſion, becauſe this _ 
« be- 


a 
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being granted to their Father , for his Stipend by the Defender , who wa 
 Heretor of the Land, he was not leaſed, becauſe as Heretor he was lyable 
for the Stipend; The Defender anſwered that his being Heretor could not 
Obliege him , becauſe his Grand-father was then living, whoſe Liferent 
was reſerved in his Diſpoſition z who, and the intrometters could only be 
lyable , Stipends not being debite fund 3 and it were of very evil conſe- 
quence , if the Heretor were lyable , during the whole life of a Life. 


rents. .. ; 
| The Lords found that there being a Liferenter, the Heretor was not lyable, and 
therefort ſuitained the Reaſor. 


Elizabeth 


Contra 


Eodem die. 


He faid Elizabeth purſued the Executors of her Huſband , and inſiſted 
upon ſeveral points 3 Firſt, ſhefcraved the Ann, as belonging 
wholly to her, ſeing there was no Children, and the Ann being in favours 
of the Wife and Children, the neareſt of Kin could have no part thereof, 
The Defenders anſwered, that the Ann was introduced the time of Po- 
pery » when the had no Wife nor Bairns , and fo did 
{till moſt properly belong to the neareſt of Kin ; who would get it , if 
there were neither Wite nor Bairns, | 
TheLords found the Annto divide betwixt the Purſer and the neateſt of 

0. 

The Purſer inſiſted next, and alleadged, that a Bond beating Clauſks 

of Annualrent and Obliegement to Ihfeft, behoved either to give a Right tb 

the half of the Stock, or elſe to a Terce ofthe Annualrents, 

The Lords found the Clauſſes of Annualrent and Deſtitation, to exclude 

er from the Stock as Heretor, and the want of Irifeftriietit to exclude h& 
rom the Terce of Annualrent. 
The Purſver infiſted in the next place, and produced a Botid granted by 
her Father to her Huſband, and here the longelt liver of themtwo, and the 
heirs procreat betwixt them , without any additwn of termination, failzing 
theſe eirs, and without Clauffſesof Annualrents or Infeftment, and therefort 
ſhe claimed the whole Sum as being the longeſt liver. It was anſwered, that this 
Bond did Gonltitute in her bnly a Liferent,: according tothe brdinartoh 
tion and interpretation of that Clauſe, the longeſt liver of them two betwixt 
man and wifez but eſpecially heirs procreat betwixt them, being mentioned, 
which behoved to be the mans heirs, who ifthey had exiſted, would have had 
right as heirsto their Father, not to their Mother; and therefore the Father be- 
hoved to be Feear, and the Mother only Liferenter. It was further allea 

that beſide the Liferent, the Purſuer behoved to have right to the half of the 

Stock, becauſe the ſum being moveable ,- albeit the Tenor of the Bond made 

!t payable to the Reli& for her Liferent uſe , yet ſhe behoved to imploy it ſo, 

- as the Stock would remain; which Stock would ſtill be diviſible betwixt the 

Relict and: neareſt of Kin, as being moveable. 


c 
( 
| 
| 
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The Lords finind that the Purſuer might take her ckdſe of the Liferent, or of the 
half o{ the ſum, but would not allow her both, | | 


James Halyburtoun 

contra 
Lord Roxburgh, ? 
January 25, 1663. 


Roxburgh , for payment of a Debt due to his Father. The Defender al- 
leadged no Proceſs, becauſe the Afſignation was not intimate in theCe- 
dents Life, and ſo he was not denuded, but the ſum remained :z bonis defui- 
#. andbehoved to be Confirmed, eſpecially, ſeing this Affignation isa ges 
neral Aſfignation, omninm bonorum, without condeſcending uponthis or any 
other particular, 
The Lords Repelled the Defenſe and feund Proceſs, 


Pe Hahburtoun as Aſſigney Conſtitute by kis Father, purſues the Eartof 


Nimnian Steuart of Aſkeege 
contra 
Stenars nt Arnhome. 1 
Eodem die. 


\ T Inien Stevart as heir to his Father Askoege, purſues ReduQion of a Tranf- 
action of a Tack, which Tack was Aſſigned to him by his Wife, and 
by him Transferred to John Stenart heir of a former Marriage. The Rea- 
ſon of Reduction was, becauſe the Tranſlation was on Death. bed,in prejudice 
of the heir. The Defender alleadged Abſolvitor , becauſe the Purſueris 
Witnefſle in the Tranſlation , which imports his conſent, The Purſuer an- 
ſwered, that Subſcribing as Witneſle , could import no more, but that the 
Witneſs ſaw the Party Subſcribe, but did not obliege to take inſpeRion of 
the Contents of the Write. 21y. The Purſuer when he Subſcribed was mi- 
nor. The Defender anſwered, that in this Caſe, the Subſcribing as Wit- 
neſs behoved to import conſent, becauſe that very Subſcription it ſelf by the 
Father, being fick, did import a Deed done on Death-bed ; Eſpecially it 
not being a Teſtament but a Writ, inter 2ivos; and for the minority, the 
Purſuer was in 6onfinio majoris etatis, and ſuffered the Defender to poſleſs 
twenty years,long after his anni utiles was paſt. 
The Lords found the Subſeription, as Witneſſein this Caſe to import conſent, 
and being quarreled inter annos utiles, they found ſufficient 19 4 minor though in 
Confirmatiun. | 


Gordon 
contra 
Frazer. 


July 3. 1663. 


Ordon having Confirmed himſelf Executor Creditor to Forbes of 
R Autbinvil, purſues Frazer his Reli& for Deliwery 
to him of the Moveables, who alleadged abſolvitor, becauſe the Moveables 


Up- 
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- upon the Mayns of Achnicil , were Diſponed to her by her umquhil Huf 
band. it was anſwered, that the Diſpoſition was ſimulat, i»ter comjuniZar 
. perſonas retenty poſſeſſione , and-therefore null. It was duplyed, thar the Dif: 

ition was upon an onerous Cauſe without ſimulation, becaulc it bears to 

in reſpe& that by the Defun&s Contra of Marriage , he is oblieged to 
Infeft bis Wife in five Chalder of Vifual out of Aucbnivil, for the Aliment 
and Intertainment of his younger Children, till the age of fourtcen years ; 
and becauſe he was neceſſitate to ſell that Land, therefore he Diſponed the 
moveables in leu thereof, which is alſo inſtructed by the Contract of Marriage, 
The Purſuer anſwered, that this is but a proviſion to Children , and could 
not be preferred to the Defun&s Creditors, eſpecially being a proviſion be. 
fore the Ciiildren were exiſtent, and if ſuch ſhould be allowed, it were eafic 
upon ſuch latent proviſions , in favours of Children to prejudge Creditor, 
The Defender anſwered , that if the Purſuers Debt had been anterior tothe 
Contra@ of Marriage, he might have had ground upon the AT of Parliament 
1621. but this Debt was poſterior to the Contract, and there was no reaſon 
to hinder a Parent to provide his Children, and Diſpone Moveables to him 
in fatisfa&tion thereof, The Purſuer anſwered, thar both being yet butper- 
ſonal obliegements , not having obtained effe&ual Poſſeſſion 3 the Cred 
though poſterior, muſt be preferred to the Children, eſpecially if the Defund 
have not ſufficient Eſtate to pay both. 2/5. The Diſpoſition is upon a falſe 
Nacrativez becauſe the Lands of A4uchnivil are yet undiſponed. 


The Lords found that the Childrens Diſpoſition ought to be preferred , wnleſ; 
the Father were inſolvendo at his death: #n which caſe they preferred the Cre- 
ditors, though poſterior; and likewiſe found the alleadgence Relevant, that the Nur 
rative was falk, and ſo the Diſpoſttion without a Cauſe. 


Iſobel Mow) 
contra 
Dutches of Bucleughs, 
July 7.1663. 


He faid 1/obel having Served Heir to William Mow, her Grandſyre Char- 
ges the Dutches as: Superiour, to receive her ; ſhe Suſpends, and 
compearence is made for certain perſons, to whom the Chargers Father had 
Diſponed the Lands in queſtion, who raiſed ReduRion of the Defenders Re- 
tour and Infeftment, upon this Reaſon, that the Retour was null, Serving the 
Charger Heirto her Grandfyre, as laſt Veſt and Seaſed, whereas they pro- 
duced the Infeftments of their Uncle and Father, as Heirs to their Grand 
ſyre in theſe Lands 3 and therefore inſtruQed that her Grandyre dyed not 
as laſt Invelt and Seaſed, asof Fee, but her Father their Author. It wasan- 
ſwered for the COON the Retour could not be taken away, hoc ordine, 
by Redution, butbehoved to be by a Summons of Error, for Reducing the 
Service by an Inqueſt of Error, to be purfaed in Latine, by a Precept out 
of the Chancellary . It wasreplyed, that thereneeded no Service of Error, 
but the Retour and Infeftment might be Reduced, unleſs there had been 
the queſtion of propinquity of Blood, of a nearer Heir, which might have 
made the Inqueſt an Afſiſe of Error , which could not bein this caſe, ſeing 
the Inqueſt had done their Duty , who produced one of the 
Grandſvres SeaFine. found him to have dyed laſt Veſt and Seaſed , r- of 
ce, 
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Fee, and neithet could know, nor was oblieged.to know, that there was a 
poſterior Infeftment to the Defenders Uncle or Father. 


The Lords found the ReduZion rectivable, hoc ordine, 
H aneiltoun 
contra 
« Dumb man in Glaſgow, 
July 9. 1663. 


T'His Dumb Man having Right to an Annualrent of twenty pound yearly 
out of a Tenement in Glaſgow, thereupon Hamiltoun his 
Creditor baving ar:eſted, and obtained Decreet for payment of this Annual- 
tent, in SatisfaRion of the Dumb-mans Debr. , It was alleadged for the Per- 
fon whoſe Bond was lyable for the Annualrents, Abſfolvitor for five years 
thereof, becauſe he had payed theſe years to the Dumb-mans Siſter by his 
conſert, in ſo far, as he Delivered the Money ta the Siſter.in preſence .of 
the Dumb-man, and obtained her Diſcharge. thereupon, in his name; ſub- 
ſcribed alſo by him, with the initial Letters of his name, It was an- 
ſwered, nonvelevat, becauſe the Diſcharge bore not that the Dumb-man 
received the ſame, bur his Siſter - and bears that ſhe is obliedged to. war- 
rant it at the Dumb-mans hand, and his preſence, and ſeing of Money 
Delivered, and his Subſcription cannot import his conſent, becauſe he being 
Dumb could not know what the extent of the Sum was, nor whatfor years 
It was. 


The Lords Repelled rhe Defenſe in reſpeF of the Reply, 


Mr. Thomas Kirkcaldy 
contra 
Mr, Robert Balcanquhil, azd Heretors of Tranent. 
Eodem die. 


He Heretors of Tranert raiſed a dbubſe Poynding againſt Mr, Robert 
Balcanquhil, on the one part,. and Mr, Thomas Kirkcaldy, on the other 
part, both claiming the Stipend of Tranext, 1'66 2. It was alleadged for 
Mr. ., Robert Balcangquhil, he ought to be preferred', becauſe he was Miniſter 
at Traxent, by Preſentation, and Collation, long anterior to My. Thomas 
Kirkcaldy; and albeit he was Depoſed in Ano 1648. yet he was Reponedb 
the Biſhop of Edinburgh, and Synod of Luthiar,. in OZober 2662. . becauſe 
of that Narrative, that he was unlawfully. Depoſed in Arno 1648. arid fo 
being Reponed before Martinmaſe 1662, he thereby muſt have Right tothe 
half, due at Mortingaſe 1662. It was anſwered for Mr. Thomas. Kirkcdlay, 
that Balcangubits Repollc fſion being.atter Mzrhaelaeſs , 1662., which is the 
Legal Term of Stipends, and he haying Served; till, that time, - by. a:Title 
ſtanding, Repofition can operat nothing before its Date, and ſo cannot 
reach to Michaelmaſs Term: 


The Eords preferred Mr. Thomis Kirkcaldy to the ' bail jear, 


2 O 
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William Hay 
contra 
John Nicolſone 
Fune 16, 16 64. 


ohn Nicolſon having granted an Afſſignation in- Ammo 1653. of a Bond 
J granted to him by Jemes Crightoun, Sherift of Nitki{dail, principal, 
and umquhil William Liwwngitogn Cautioner, the name of the Afigney Was 
left blank till 1663. at which time'William Hayes name was filled up, and 
which Afſignation c6ntained a Clauſe of Warrandice againſt pl deadly, a; 
Law will: Williaws Hay having uſed Execution on the Aſſignation, againſt 
the Principal and Cautioner in the Bond, returns upon the Warrandice, 
and Charges Nicolſon, who Suſpends on this Reaſon, that the Clauſe of 
Warrandice, as it is conceived in the Afignation, could import no more, 
then that the Debt Afﬀiyned, was areal Debt reſting, and not to be Evig- 
ed by any other Right, Ry ſeing it did not bear expreſly, .to war. 
rand it to be good, valide and ſufficient, which might infer. to warrand, 
not only that the Affignation ſhould clear the Right of the Debt, but that 
the Dcbitor ſhould be ſolvendo. And ſecondly, conſidering that there, is no 
; onerous equivalent Cauſe for. granting the A gngnon, _— the .Credi- 
tor might have 'Diſcharged, Livingſoun the Cautioner, and given himan 
Aſfignation, that he might thereupon Charge the Principal, The Gharge 
opponed the Clauſe of abſolute warrandice, which have ever beeneſteemed 
to reach to the Debtors, being ſolvendo, = 


The Lords found the Clanſe thus concieved, could wot extend F2- the ſuffi 
ency of the Debtor- 


Thomſow 
contra” 
Reid. | 
© June 15. 1664. 


TJ mes Thomſon in Cryle having Appryzed” certain Tenements in E&x- 
Jy burgh, from James Sinclay, purſues Fames Reid, as one of the Pollef 
fors, for Mails and Duties, who alleadged that he tad. bruiked 'by Tack 
| from James Sinclar, before the Appryzing 3 which Tack bare 80. pqund of 
Tack Duty, and'to continuefor fever years, and bare expreſly a proviſion, 
that the Aid” James Reid ſhould retain the Anniialrent 'of 606, . merks. 
adebted to' him | by Sincher ,” as, a part"of* the Tack Thity, and chat he 
ſhould not be removed; "till the faid*606. nierks were payed. The Puts 
ſuer anſwered,” that the Mlieathpence was no way Relevant, to accompt the 
payment of 'the 80, pourids-of Tack Duty to the Purſer, 'out of which 
the Defender could have no: Retention of his Annualrent, becauſe that is 
bur a perſonal. proviſign, . adjefted in the Tack, and. no part of the Tack, 


and can work no more, then if ſuch a Proviſion had: been made out = 
/ ac 
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te Tack, in which Caſe it would only have been a part of the Tack 
Duty in Compenſation of the Annualrent , as an Aſlignation , would not 
be effectual againſt a ſingular Succeſſor, and would endure no longer then 
the Land was his, who affigned the Duties; So now the Land ccafſing to 
be Sinclars, the Aﬀignment or Alocation thercof,to bc retained lor ſatisfaRti- 
on of the Annualrent , 1s not Relevant azainſt this Appryzer » No more 
then that part of the Clauſe , by which the Detender is provided , not 
to remove till his Sum be payed, which was never {uſtained to be effecual 
aovinſt 2 ſingular Succelilor. The Defender anſwered » that this Detenic 
ſtood Relevant , becauſe the Clanſe of Retention , is adjected immediatly 
to the Tack Duty, and ſo is as a part thercof, and fo 1s real and Effc- 
Qual againſt a ſingular Succeſſor , becaule if Shnclay had fer the Tack for a 
grot, it would have been validz and therefore might more {ct it for the ſas 
tisfaction of the Annualrents, and ſo much Duty further, 

The Lords Suſtained the Deſenſe , that ſeing there remained a Tack Duty, 
over and above the Retention of the CAnnualrent , and that the Tack had a 
particular Iſþ of ſeven years, that it was valid 5' but found the Cafe drbicus, if 
there had been no Tack Duty over and above the Annualrent ;, but that the Land 
had been either ſe expreſly for ſatsfaFion of ile Annualrent , or for Juch 4 
ſum equivalent thereto, to be retained : In which caſe the Tacks would want 
a Tack, Duty to the preſent Heretor 5 but they fonnd the Clauſe , Jor not Re- 
moving vill che mony were payed, but only to be perſonal, and not efedual againſ? 
a ſingular Succeſſor, 


Marray 


contra 
the Executors of Ruthertoord. 
June 16.1664. 


Ames Murray purſues the Executors of Katharin Rutheyfoord , Wife to 
J Do@or Guild, to pay a Legacy of 609, merk », left by Katkarin in 
her Teſtament to James, 1n theſe words, I leave to James Murray 600. 
merks, whereof 200. merks is in his hand , due to me by Bond ; which 
Bond I ordain to be delivered up to him, and four more , to be payed 
to him. The Defender alleadged, that they could be oblicged no fur- 
ther then to Diſcharge the Bond of 200. merks , with warrandice from 
their own Deed. The Purſuer anſwered that the Bond belonged to Do. 
Qor Guild the Huſband , jzre mariti , and was recovered by his Heirs and 
Exccutors , already from the Defender 3 and therefore this being legatune 
rei aliene, The Defender behoved to make it effeftual, and to it 
out of the Defunits free Moveables , eſpecially ſeing 600. merks was left, 
and the AdjeQion was but the Deſtination of the manner of payment of 
it > by Liberation ; and which failzing , the principal Legacy ſtands, and 
mult be fulfilled and adduced, a Deciſion the laſt Seffion, berwixt 
contra whereby a Legacy of a Heretable Bond 
was ordained to be made up by the Executor , out of the Moyecables. 
The Detenders anſwered , that their Defenſes ſtood yet Relevant 3 for 
Legacies being poor Donations, did not carry warrandice , lo that athing 
Legat being EviQted , the Legator had it but cn: periculo, and that in the 
Law , legatwr rei aliene et preflandum ; becauſe Legacies being favour- 
able, whereby the Teſtator leaves there expreſly , under the name of that 
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- which belongs to another, his meaning is extended , to purchaſe that, oy 


the value thereof to the Lagator 3 but where he leaved it as his own, and 
his knowledge of the Right of another , appears not there , as in all Dy. 
nations, the Legator hath it upon his peril , without warrandice ; as if ; 
Teſtator ſhould leave a Bond, or ſum, to which he had right by Aſſigna. 
tion , if it were found that there were a prior Aſſignation intimat, and 6 
the ſum Evicted , the Lagator would have no remeid: Or if he left x 
ſum due by a Bond , defective in ſome neceſlar Solemnity , as wanting 
Writer and Witneſs , ſuch Bond failing, the Legator could not return Up. 
on the Executor, and for the inſtance of an Heretable Bond , that is not 
alike, becauſe it was not res aliena, but propria teftatoris , though not te. 
ſt:-ble. The Purſuer anſwered , that Legacies were moſt favourable, and 
ever extended, and that this was leg4/#m re aliene & ex ſcientia teſtats. 
7is , for the Teſtatrix that a Bond] conceived in her name, 
during the Marriage, would belong to her usband, jure mariti, at leaſt 
ſhe was oblieged to know the ſame , for ſcire & ſcire d-bere , parifican- 
tir in jure. The Defender anſwered , that the Action bold not 7 mulie- 
ribus preſertim ubi queſtio e3t in partibus juris 3 as in this Caſe the Teſtatrix 
was, and might be 1gnorant of the Extent of the jus meritz. 

The Lords Repelled the Defenſes , and Suſtained the Libel and Reply, to 
make up the palp.ble and known Law , that the Teiiatrix was Repute , as 
knowing the ſame , and that having a half of her Husbands Goods , Teztable 
by her , ſhe might leave the ſum as a part of ler half , that there was no neceſ- 
ſity to devide every ſum , but the whole, ar many Co-executors diſcharging « 
Bond , the Diſcharge is Relevant , not only for that Co-executors part, but far 
the whole Bond , if that Co-executors part exceeded the value of the Bond , but 
the Lords did 108 find that the Executors behoved to make up every Legacy, 
that were euiFed, or that they were table, de eviRione, 


Tulliallan and Conde 


contra 
Crawfoord. 
Eodem die, 


Olliallan and Condie purſues a Declarator of an Appryzing , led againſt 

them , as ſatisfied and payed within the Legal, by Intromiffion , and 
as an Article, adduces a Diſcharge of a part of the Sum Appryzed. The 
Defender alleadged , that the alleadgence was not now competent, becauſe - 
it was res judicata, before the Lords of Seſſion , in Ano 1637. where the 
ſame alleadgence being proponed in a Suſpenſion, 

The Loyds found not the ſame inſiruTed ; and therefore found the Letters order- 
ly proceeded , yet conditionally ſuperceeding Execution of the Decreet, till ſuch « 
day, that in the mean time, if the ſame were initruGed ; the Inflrutions ſhould 
be received , and nothing was produced during that time, ſo that it cannot be vt- 
ceived more, then 27. 3arsthereafier to take away an Approyzing cled with long 
Poſſeſſion , and now in the Per fon of 4 ſingular Succeſtor, 
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The Pwiſuer anſvered, that his Declarator founded upon the faid Article, 
was molt.juſt and relevant ; 1t being now evident, that the Sum Appryz- 
cd for, was payed in part , and as for the point of formality ; albeit in 
ordinary Aﬀtions, where Terms are afligned to prove, and ſo a competent 
time granted to ſearch for Writs, if Certification be admitted regularly, it 
is valide, and yet even in that caſe , the Lords will Repone, upon any fin- 
gular accident 1n a Suſpenſion , #bi queſtio non eſt de jure, ſed de execu- 
tione. 

The Lords would not delay Execution , winleſs the Reaſons be inſtantly we- 
rified. 

= in jetitione , will not take away the Right. 

The Lords ſufained the Defenſe , and would not ſuſtain the foreſaid Articl:, 
in reſpe# of the Decreet, in toro contradictorio, though in 4 Suſpenſion here, 
there was no Alleadgence that the Writs were new come to knowledge,or new!y found, 
nor could be, tecauſe it was atteadged one in the Decreer, 


Mr. Jokn Hay. 


contra 
the ColleRors of the vacant Stipends. 
Jure 17. 1664. 


"THe Parochiners of Mazzer , which is a Pendicle of the Parſonage of 

Peebles, being Charged for the Stipend of the year 1662. Suſpends 
upon double poynding , and calls the Miniſters Collectors of the vacant 
Stipends, and the Parſon of Peebles; the Miniſter alleadged that he was pre- 
ſented by the Parſon of Peebles Patron , in eAugni# 1662, after which he 
continued to Preach at the Kirk, and. was ſtill upon his Tryals till he was 
Admitted in OFober 1662. and therefore the whole years Stipends 1662, 
belongs to him, ' becauſe the Legal Terms of Teinds and Stipends, 1s not as 
of other Rents, WhitJonday and Martinmaſs, but one Term ho all, viz, the 
ſeparation of the Fruits at Michaelmeſs 3 and therefore if he had had Right 
ro the drawn Teind, he might have drawn the whole, ſo the whole Tack 
Duty muſt belong to him. It wasalleadged for the Parſon of Peebles, that 
- this Kirk being a Pendicle of his Parſonage, and ſome time ſerved for a leſs, 
and ſome times for a more Stipend , as he agreed 3 it isnot a fixed Sti- 
pend, but as a helper , and therefore the vacancy thereof belongs not to 
the ColleRor of the vacant Stipends, but returns tothe Parſon who has Right 
to the whole Fruits of the Benefice, by his Right of Preſentation and Colla- 
tion. It was alleadged for the Colleors of the vacant S —_ that his 
Stipend was not as the allowance of an helper, but was a ſeveral Congre- 
gation, ſeparate from the Parſonage of Peebles, and at the Parſons Prelen- 
tation, and that no helper has a Preſentation, and that the Incumbent, 
not being admitted till after Michaelmeſs, has no Right to any part of the 
Fruits of that year, though he was Preſented before, becauſe the Kirk can- 
not be ſaid to be full , but vacant, till the Miniſter be admitted, 


The 
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The Lords found that this Kirk having a Preſentation , could not return in 
the vacancy 10 the Parjon of Peebles, and that the Preſentation being at Lam- 
bas, and the Incumbent ſerving at the Kirk, and Entring to his Tryals im. 
mediatly , till he was Entred , which was in Ottober thereafter, and that be 
had Right to the half of that years Stipend, not being preſented before Whit. 
ſonday , and found the other ha'f to belong to the ColleFor of vacand Sti. 
pends. 


Lairds of Tuliallan and Condie 
contra 
Crawfoord, 
Eodem die, 


He Lairds of Tylialan and Condie, as having a Right from him, 

purſues Declarator of the Expiration of an Appryzing , led at the 
Inſtance of Crawfoord , to which Margaret Crawfoord his Daughter, 
has now Kight,and condelcends that the ſum Appryzed for, was ſatisfied with- 
in the Legal by Compenſation, in ſo far as Tw/hal{ar had Right toa Contract, 
whereby Crawfoord the Appryzer was oblieged to deliver ſo many Chalge:s 
of Coal weekly , or in Caſe of Failzie , four pounds for ilk Chalder. [t 
was alleadged tor the Defender, that this Article of Compenſation oughtto 
be repelled : Firſt, becauſe the ſaid . Contra is preſcribed, 2ly. The Ap- 
pryzing proceeded upon a Decreet of Compt and Reckoning , wherein an 
Alleadgence being tounded upon the fame Contract , was palt from, pro 10- 
co & tempore , and fo can never now be made uſe of, to take away that 


Decreet , much leſs the Appryzing againſt a ſingular Succeſlor, who ſcing 


theſame paſt, 7» zuto, to take Right without the hazard thereof. 3ly. The 
Defender cannor be oblieged after fourty or fitty years time, to prove the 
Delivery of an yearly Duty of Coal. 4ly. The Compenſation is not de liqui- 
do in liquidum, becauſe the one is a perſonal Contra& , the other is an Appry- 
ſing and Inteftment ; the one hath not a liquid price Conſtitute, but beats 
expreſly, ſuch a Sum in caſe of failzic, and not as the price , which being 
much more , then the ordinar price then is but a perſonal failzie , which 
cannot be liquidat till D<clarator , and modification of a Judge. The Pur- 
ſuer anſwered, that he was evidting the rigor of an Appryzing , i cauſe 
maxime favorabilt. And as to the firſt alleadgence anent the Preſcription, 
offers to prove Interruption by Arreſtments , &c. Tothe ſecond not Re- 
levant, according to the Cuſtome, before the years 1649, competent and 
omitted , was not relevant againſt Decreets of Suſpenfion 5 But Sufpen- 
ders might either omit, or paſs from their Reaſons, and Suſpend upon them 
again , which could not but be alſwell effeual againſt the Afligney as the 
Cedent. As to the third, this Article being inſtrued by Writ, no pre- 
ſumption , nor leſs time then Preſcription , could take it away: To the 
which, the Coals having a liquid Sum in lieu thereof, the Article is liquid, 
and as payment Within the legal, will annul an Appryzing, ſo will Com- 
penſation, which is equiparat in Law, though the Caſe would not bealike 
ia Wodlct, againſt a ſingular Succelſlor, 


Prog Pr aG abs Aw 
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The Lords found the Defenſes againſt this. Article relevant 5 vis. that 
the Article was not liquid. by a Sum., Conſtitute exprelly tor a price, and 
that it being alleadged:, that in the Decreet this alleadgeance was paſt 
from , and an expreſfe reſervation , that it might be made uſe of a- 
oainſt any other juſt Debt , then that which was 1n the Decreet, where- 
upon the Appryzing proceeded. The Lords had alſo conſiderations 
that the Legal of the Appryzing was not yet expired, 


Lyon of Muirask 


contya 


Laird of Elſeck, 
Eodem dits 


Ton of Myuirask purſues the Laird of BYeS upon a Debt of his Fathers, 

as Succeſſor tituls lacrativo. The Defender alleadged abſolvitor , be- 
cauſe any Diſpoſition he had from his Father, was in his Contra@ of Mar- 
riage, whereby 10000, merks of Tocher . was received by his Father, and 
14000. merks of Debi moxe, undertaken forhis Father, with the burden of 
his Fathers Liferent, The Purſues anſwered, the alleadgeance oughtto be 
repelled, becauſe he offered, him to prove, that the Land Dilponed, ; was 
then worth fourty or fiſtyChalders of Victual,ſothat the Cauſe onerous was. 
not the half of the value and therefore as to the Superpltug, he was Lu« 
crative Succeſſor. The Defender anſwered, that any onerous Cauſe , or 
price, though. incompetent; was enough to purge this paſive Title; and 
albeit the Purſuer. might reduce the' Right, and make the Lands lyable, be- 
cauſethe Cauſe. was not onerous and equivalent , yet be could notbe per- 
ſonally lyable in folidum, for all the Defuncts Debts. 


The Lords having ſeriouſly conſidered the bulſgineſle, after a former Inter-, 
locutor the laſt Seſſion, Aſſoilzing from the paſfive Title , but finding the 
Lands redeemable by the Purſer, or any ether Creditor, for the ſums pay- 
ed out, did now find further, that the Defender waslyable for the ſaperplus 
of the juſt price of the Land, according to the ordinar Rate the time of the 
Diſpolition, and that the ſuperplus over and bdve what he payed or under- 
took, ought to bear Annualrent, as being the price of Lond 


Yarves Tuſtice 
contra 
Earl of Queenslerry, 
Fodem die, mW 


Ames Juſticeas having right to a Bond of 6006, merk</Atitby the Fail of 
. Kxcensberry, purſues the Eatl, and the Lord Drumtanris His Son, as. 
taking his Eſtate, with the burden of his Debt, to pay Iit';* who allead d 
no Proceſſe , becauſe the Purſuers Right was an Afſsignation, vranted by 
a Tutrix, not bearing in Name of the Pupil, or as Tutrix, in his Name, 


becauſe beingin infancy he could not ſubſcribe - but bearing to be done by 
her,as taking burden tor the Pupil. ; 
Y 4 
$ 7 2 
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The Lords found the Afcignation not formal, not bearing the Pupil Dif. 
poner with his Tutrix, but yetfound the Letters orderly proceeded, the 
Charger before ExtraQt, ptoducing a Ratification by the Pupil and Tutrix 
formally done. 


Laird of Preſtoun 
contre 
Nathaniel Ebred, 


June 24. 1664. 


f [hes Laird of Preſfour purſues ReduRion and Improbation, againſt Ng. 
thaniel Ebred, of all his Rights of certain Lands, The Defender al- 
leadged Abſolvitor, becauſe the Lands in queſtionare Abhay- lands, Erefted 
in a temporal Holding, in favour of Preſtown 3 and therefore by the AR of 
Parliament, 163 3-all ſuch Lands areannexed tothe Crown, and the Feu- 
duties are only found due to the Lordsof Ereftion, ay and while they be 
redeemed,- which is repeited in che 3o. Act of Parliament, 1661. and there- 
fore the Purſuer not being Superiour, but the King, he Has no intereſtto 
Improve of Reduce, The Purſuer anſwered, 'thar he opponed his Infeft- 
ment of the Lands holdenof the King, with the Kings Advocats concurle, 
The Defender anſwered, that the Advocats concurſe was btit ex ſtils caria, 
and he could make no concurſe ſufficient,” for any Improbation and Redudi- 
on, without the Kings ſpecial order. 


The Lords found the Defenſe Relevant and Afſoilzicd, at which time 
it was remembred, that Sir Thomas Hope  infiſting in an Improbation of 
bis Gvod-ſon, the ſame was not Suſtained, becauſe iz wanted the Kings 
expreſie Orders TS nt 


Town of Cowper 
contre 
Town of Kinnothy. * 
Eodem die, 


== Town of Cowper having cR_ the Town of Kinnothyto defift 
| from Merchant Trade. They Suſpend, and alleadge, that they have 
the Priviledge of Burgh of Barony, in keeping Hoſtlers, and ſelling Wine. 

The Charger anſwered, that ſelling of Wine is one of their chicfeſt and 
exprelle Priviledges. 

The Lords conſidering, that this dipped upon the Controverfie, betwixt 
Burgh Royaland Burgh of Barony , which has remained undecided theſe 

thirty years , would not Diſcufſe this particular, but found the Letters 
orderly proceeded in general, 'ay and while the Defenders found Cau-. 
tiori to defiſt from Merchant Trade , ' without: determining how far that 
reached, 
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Moffe 


contra 
Black, 
Eodem die, 


Here being a Bargain betwixt the ſaid Moffet and Black, for ſome 
Packs of Plaids , by which it was agreed, that the buyer for fati(- 
fation ofthe price, ſhould give Aſſignation to certain Bonds expreſt; 


bur there was no mention what Warrandice. At the Diſcufling of the Cauſe 
the Seller craved abſolute Warrandice; andalleadged, that ſeing it was not 
Communed, that it ſhould be a reſtried Warrandice, it behoved to be an 
Abſolute , being for a Cauſe onerous , and for the price of the Goods. 
2ly. Seng the Agreement required an Aiſignation in Writ, to Bonds; the 
Buyer might, 7e #1egr refile, ſcing neither the Plaids nor Bonds were De- 


. The Lords found that thi Buyer , who inſiſted, behowved cither to give abſolute 
Warrandice, that the Bund was wot only due, but ſhould be effeFwal, and the Cre- 
ditor ſolvendo, otherways they ſuffered the Seller to Reſile, eſpecially ſeing the Bar- 
gain was n0t wade firſt by words, Abſolute for ſach a price, and afterwards 


that it had been agreed to gize ſuch Bonds for that price, In which caſe the Bar- 
gain , though verbal , would have ſtood, 


, Alexander Falconer. 
contra 
Mr. John Dowgal. 
Eodem die, 


' A Lexander Falconer purſues Mr. Jobx Dowgal, for payment of 1000, 

merks , left m Legacy by umquhil Johr: Dowgal , by a ſpecial Lega« 
cy ofa Bond , a by the Earl of Murray , whereupon fe com 
the Earl as Debitor, and Mr. Fohr: Dowgal as Executor, for his Intereſt, 
to pay the ſpecial Legacy. The Excemor alleadged, that the ſum belong- 
ed to him , becauſc he had Aﬀignation thereto from the Defunt, before 
the Legacy. The Purſuer Anſwered , that hos dato, there was ſuffici 


of Free-goods to make up this Legacy ; and albeit it had been legatnme res 
whienzx ; yet being done by the Teftator ſciemter, who cannot be preſunaed, 


to be ignorant of his own Aflignation , lately made before, it muſt be fa- 
tisfied out of the reſt of the Free-Goods. 


Which the Lords found Relevant, 
Duke and Datches of Hamiltoun 


contra 
SCATF, 
Eodems die. 
Uke and Dmches of Hemiltom , being Charged for payment of a 


Sum , due to umquhil Sir William Scot of Clerkingtown, and aſligned 
by him to his four Children, alleadged that by A@ of Parliament Commiffion 
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was granted for deducing ſo much of his Creditors Annualrents, as ſhould be 
found juſt,not exceeding tight years;and therefore there could be no Sentence 
againſt him , as to that, till the Commiſſton had decyded. The Purſuers 
anſwered , that theſe Annualrents were not due for the years during the 
time the Duke was Forefault bythe Ergliſh,which ended in Amro. 1656. ang 
they inſiſt but for the Annualrents fince that year. It's anſwered for the Duke, 
that albeit he had payed many of theſe years Annualrents by force of Lay, 
then ſtanding, yet that could not hinder the DeduCtion, but that he woulq 
have Repetition or Deduttion, in ſubſequent years. The Purſuers alleadg- 
ed, he behoved to ſeek the Heir for Repetition, and could not deduce from 
them. | 

The Lords in reſpe&t of the Commiſſion , would not Decide nor Diſcuſ 
the Alleadgence, anent the years Annualrent, but Superceeded togive An- 
ſwer, till the Commiſſion had determined , even till ſeven years after the 
Forefaulture , to make up theſe that was payed before. 

In this Proceſs, compearence was made for Sir Lawrence Scot, the Heir 
and Executor Dative , who alleadged that there was 2000: -merks of the 
Sum belonged to him ,. becauſe his Fathers Affignation ro the Children, 
contained an expreſs Diviſion of their ſhares , which was ſo much le then 
the hail Sum Afigned. The Children anſfivered, they opponed their Aſſig. 
nation , which bare expreſly an Afignation to the hail Sum , and Bond jt 
ſelf - and albeit the Divifion was ſhort, it was but a miſtake of the De. 
fun&, andcannot prejudge the AfﬀJigneys. | 

Which the Lords found Relevant. 


George Melvil 
contra 
Mr. Thomas Ferguſon, 
June 25, 1664. 


GG Eorge Melvil parſues Mr, Thomas Ferguſonhis ſtep-ſon for the value of his ali- 

ment,after the Mothers Deceaſe. The Defender alleadged Abſolvitor,be, 
cauſe the Defund was his own Mother , and he had no means of his own, 
and it muſt be preſumed that ſhe Entertained him free , out of her Maternal 
Aﬀettion , and that his Step-Father did the ſame , after he had Married his 


er. 

The Lords ſuſtained the firſt part of the Defenſe, but net the ſecond anent the 
Step-father after tbe Mothers deceaſe, s | 

Alexander Allan 
contra 
Mr. John Colzier. 
Bodem dle. | 
Lexander Allan purſues Mr. John Colzier, to pay a ſum of ninety two 

A pounds , adebted for the Defenders Mother , and that upon the Deg 
fenders Miſſive Letter , by which he oblicged him to pay the. fame 


The 
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The Defender anſwered abſolvitor, becauſe by the miſfive produced , he 
offered him to become the Purſuers Debitor, for the ſum due by his Mo- 
ther, being about ninety rwo pounds 3 but by a Poſtcript , requires the 
Purſuer to Intimat to him, or his F riends at Falkland , whether he accept- 
«d or not, which he did not thea till after the Defenders Mothers Death, 
and fo it being a Conditional offer , not accepted, is not binding, 

Which the Lords feund Relevant and Aſoilzicd, 


Canhame 


contra 
Adamſon. 
Fodem die, 1 


Homas Canhame having Appryzed a Tenement in Dumber, from Joſeph 

Joknſtoun, purſues James Adamſon to remove thereftom ; who al eadg- 
ed 4bſoivitor , becauſe this Apprizer could be inno better caſe, then John- 
Zoun from whom he Appryzed, whoſe Right is affefted with this proviſion, 
that he ſhould pay 600. pounds to any perſon his Author pleaſed to nomi- 
nat; Itaeſt , he hath Aſſigned the Right to the Defender , fo that it is a 
real Burden affeRing the Land , even againſt this fingular Succeſſor , and 
included in his Authors Infeftment. . The purſuer anſwered, that albeit it be 
in the Infeftmen, yct it is no part of the Infeftment, or real Right, but ex- 
preſly an obliegment to pay without any Clauſe Irritant, or without declar- 
ing that the Diſponers Infeftment ſhould ſtand valid, as to the Right of that 


Sum. 

The which the Lords found Relevant, and Repelled the Defenſe, but ſuper. 
ceeded Execution #ntil (ome time that the Defender might uſe any means he could 
for makingthis Sum 19 affe@® the Land. EE 


Farquberſon 
contra 
Gardiner. 
Eodem die, 


R. James Farquherſon having obtained a Decreet of Spuilzic , agai 
Gairdiner and others. Gairdiner Suſpends on this Reaſon , that 
he medled with the Goods in queſtion , asa Souldier in a Party in Arms, 
ing then in the Raghaane of the Maſter of Forbes, under the Com. 
of the Earl of Mid/ezoer , and therefore is freed by the AR of In- 
demnity., The Charger anſwered , that he oppons the Aﬀ In- 
Jemnifying only theſe who Adted by Watrand of any Commit- 
tee of Eſtates, or Commander, or other Authority , {6 that it is not Re- 
levant, unleſs the Suſpender alleadge , that as he was a Souldier in Arms, 
ſo he had ſuch Warrand, and did apply the particulars to the publick uſe, 
under which he ſerved : And it is offered to be proven, that »: took the 
Goods lybelled to his own Houſe , and made uſe of them to his privat uſe. 
The Suſpenders anſwered , that - Reaſon ſtands Relevant as proponed, 
2 ÞP 2 be- 
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becauſe it is clear by the A of Indemnity . that | 
art y , that all things done 

pretended Authority or Command, are Indemnified ; _ rv rh 
is a ſpecial Exeeption of privat Thefts and Robberies, which confirms the 
Rule as to 'publick Pilledging in any War , 'and if there were a neceC 
ſity: tot every-perſon to inſtru the Command”, or Warrrand of his OF. 
cer, which- was not accuſtomed to be in Writ, the whole A@ would be 
eluſory 3 ſo that it is ſufficient , that the thing was done-in the wa of 
a publick War ; otherwiſe, all that was taken or converted to ia 
of thoſe that were either with Montroſe or Glencairn , might ly open to 
Purſuits , notwithſtanding of the A& of Indemnity. GY 


The Lords after ſeriow Conſideration of this , as a leading Caſe 
Reaſon of Suſpenſion Relevant , that the - bob Y needed . Jo 0 - 
had Warrant, but that the, Warrant was preſum:d, if be proved he Ated with 
: Payty in War, againit which, they would admit no contrary Probation unleſs 
it. were offered to be proven. 7 the Defenders own Oath, that he did Withog 


any Warrant , converted the Goods to his own privat uſe. 


. F 5 , 


Margaret Inglis 
contra 
'Thomis Inglis. 
Eodem die. 


Argaret Inglis having obtained a Decreet before the Commiſſars of 
'V I Edinburgh, againſt Thomas Inglis, for giving her Security of 1000, 
potmds in Legacy, left in'her Fathers Feſtamentz- and for. payment of the 
Annualrent of the ſaid Legacy, Thomas Suſpends on.this-Reaſon, that the 
Legacy being left to be payed, the one half at the Chargers marriage, and 
the other half at the Death of the Defunds Wife 3 buire no Annualrent, 


in diem incerium, 


as neither doth any other Legacy, much leſs this, bei 
which is equivalent to a Conditional Legacy - For if the Defunds Wife 
had Survived the Legatar, or if ſhe :never Marry , nothing will ever be 
due. The Charger anſwered , that this Legacy was in efte& alimentar, 
though not exprelly left eo zomrine 3 arid therefore ought to be profitable, 
and that the-Lords had been accuſtomed to give Annualrent in ſuch caſes, 
as/in the caſe of the Lady Otter , and her Daughters: The Suſpender 
anſwered , that; the caſe was far different , theſe being lawful Daughters, 
and: their Proviſions. being 1n lieu of an. Eſtate of Land, and this Charger 
being but a Baſtard , and come to that age that ſhe may ſerve for her 
Maintainance. Pb 115 *13 

' The Lords conſidering that the one half of the Sunr was payable at the time of 
the Chargers Marriage , being a Condition in her own power, aud that it was 
not favourable to gut her ta a mece|ſity to Marry : Therefore they ſuſtained Anne- 
alrents for that half, but not. for the other. 


Brown 
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Brown 
contra 
Lawſon. 
July 6. 1664. 


Lexander Brown having obtained a Decreet againſt Will;.1m Lawſon, as 
| vitious Intrometter with the Goods of umquhil Wilien Lawſon of 
New-milss, he Suſpends, and a}leadges the Decreet was unjuſtly given, be+ 
cauſe it beares , that he excepted upon a Diſpoſition , made by the De- 
fan& for an Onerous Cauſe, and an Inftrument of Poſleſhon of the Goods 
before his Death. The Charger anſwered, that the Decreet did bear, that 
the __ did judicially acknowledge, thar there was no true Delivery 

f the Goods. 
4 The Lords found this collourable Tile ſufficient to purge the paſſtve Title of vi- 
tions Intromiſfion, providing the Defender Confirmed within fuur moneths, far 
they thought the Defuni7s Di (poſition, in articulo mortis, n'4s rather as a Teſta- 
ment or Legacy, in ſatisfa7ion of the defenders Debt, then as aQus inter vivos | 


John Mil: 
contra 
Hoom, 


July 7. 1664. 


Obn Milz Maſon , having Charged Sir James Home of Eccles, for pay- 

- ment of a Sum of Money , due by Bond , he Suſpended , and alleadg- 
ed that he had the benefit of the A& betwixt Debitor and Creditor, as to 
perſonal Execution, ſeing he had payed a years Annualrent , and had con- 
figned a Bond of Corroboration, joyning the reſt of the Annualrents to the 
principal, The Caryer anſwered, the Suſpender could not crave the bene- 
fitof the A&, becauſe hehad not found caution for the principal , and annual 
conform to the ſaid AQ for his naked Bond of Corroboration; without Cau- 
tion, could not be interpret Security. 

The Lords found the Suſpender behoved to give ſecurity, either by Cantion or 


Infeftment. 


_— 


Ogilbie and Grant 
contra 
Ker, 
Eodem die, 


Here being a Charge in the Name of James Ogilbie and Willians Grant - 

contfa Mr. Andrew Key Miniſter ;, © on this :ground , that by 2 mi. 

tut of Contratt of Aliepation , Ogilbie had fold to Ker, certain Lands: 

and Key was exprelly Bound by the minut , to pay.this Gras and others. 

5 = of the price of the Land, certain Debts due by Ogilbie to them, xe; 
u 


— this Reaſon , that he had ſatisfied 0gi/bie, and obtained his 
charges 


Di 
Gravt 
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Grant anſwered, that by the foreſaid Clauſe , contained in the Minut, he 
had acquired right to the Sum , in ſatisfaction of his Debt, which Ogillie 
his Debitor could not take away, without his conſent , eſpecially ſeing the 
Minut took effect; and the Suſpender by his Misfive Letters, after the 
Date of this Diſcharge , Writ to the Laird of Pitmeddin, who was Cauti. 
oner to Grazt, that he would fatisfie the Debt. The Sutpender anſiver- 
ed, that the Clauſe in favour of Grart, who was no Contrager , could not 
give him a Right : Firſt , Becauſe it was never a delivered Evident to 
Grant. 2ly, Becauſe it was but a Mandat , whereby Ogilbie the Contra- 
er, did order a part of the Sum to be payed to Grant, which Ogilhi, might 
recal at his pleaſure, as he might have annulled the Bargain, and deſtroy- 
ed the Writ 3 eſpecially ſing nothing had yet followed , And as for the 
Letters , they were not Written to Gras, but to a third Party, 


The Lords found, that ſeing the Bargain took EffeR, the Clauſe in Grant, 
favour , wasnot a fimple Mandat, but a Delegation , whereby Ogilbie con- 
ſtitute Ker his Debitor, to be Debitor to Grant his Creditor, which need. 
ed no Intimation, being Contraed by, and fo known to Ker himſelf; and 
therefore found Ogibies Diſcharge ineffectual. 


Town of Edinburgh 


contra 
Lord Ley and William Veatch. 


July 8. 1664. 


N a Double Poynding , raiſed by the Town of Edinburgh, againft my 
Lord Ley on the one part, and William Veitch upon the other. The 
Ground whereof was this; The Town of Zdi»bergh being Debitor to um- 
uhil Dowglas of Mortour, in a Sum of Money, his Son Confirmed him 
If Executor to his Father, and Confirmed this Sum , which was Arreſted 
in the Towns hands by William Veatch , firſt, and thereafter by my Lord 
Ley. It was alleadged for William Yeatch, that he ought to be preferred, 
having uſed the firſt Diligence by Arrefting , ſeveral years before my Lord 
Ley, and having obtained Decreet againſt the Town, before the Commiſ. 
fars , but before it was Extrated, my Lord Ley obtained Advocation, It 
was alleadged for my Lord Ley, that he ought to be preferred , becauſe 
the ſum Arreſted being due to umquhil Dewg/as of Mortonn. There was 
never a Decreet obtained at the Inſtance of this Executor, eſtabliſhing it in 
his Perſon 5 and therefore this Competition being betwixt William Veatch, 
who was only the Executors proper Creditor , ;and not the DefunRs Credi- 
tor, The Defun&s Money ought to be applyed: Firſt, to pay the De- 
fun&s Debt, before the Executors Debt, albeit the Executors own Credi- 
tor had done the firſt Diligence. 
' The Lords found, that the Lord Ley, as being Creditor to the Defun®, 
ought firſt to be prejerred, ſeing now he appears before the Debt was EHRabliſped 
7 the Perſon of the Executor. 
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Niilit 


contra 


© Leſy. 
Folem die, 


On Nisbit , a; Aſligrey Conſtitute by Major Drummond, Charges Lah- 

lan Leſly to pay tour Dollars for ilk Souldier of ſixty, contorm to a 
Contra& betwixt Major Drummond and I edovick Leſy , for whcm Lachlen 
was Cautioner, Lachlan Suſpends on this Reaſon , that-the Charge is to the 
behove of Francis Arneil , who was Conjun& Cautioner, and bound for 
mutual Relief , ahd therefore he can ask no more , then his ſhare 
of what he truely payed in Compoſition, The Charger anſwer- 
ed, that he nor Francis Arpeil, were not Charging on the Clauſe of Re- 
lief , but on the principal Contragt, as Afigney: And though he had 
gotten Asfignation thereto grafis, he might cravethe ſame, except his own 


part. 
Which the Lords found Relevant. 


Hengh Kennedy 
contra 
George Hutchiſon, 
Eodem die. 


Ewgh Kennedy as Asligney by Sir Mark Ker, to a Bill of Exchange 
H which was drawn by George Hutchiſon, upon William Schaw at London, 
payable to Sir Mark, for like value received from him, did obtain Decreet 
againſt George Hutchiſon and oneSchaw,as Intrometters with the Goods ofWilli- 
an Schaw,both for the Bill itſelf, and for the Exchange, and Re-exchange; the 
Bill being Proteſted for not payment, This Decreet being Suſpended, it was 
alleadged that there could be no Exchange, or Re-exchange, nor any thing 
payed for the Bill, becauſe the Bill was not lawfully proteſted, but being 
accepted by Schaw at Londow,he ſhortly after dyed ; andit was proteſted at 
his houſe where he dyed , before none of his Relations, having neither 
Wife nor Children. The Charger anſwered , that he took Inſtruments 
on the Defenſe, and alleadged , that he nceded not to prove the paſ- 
five Title, Secondly , That he had done all that was requiſit, having 
proteſted at the Dwelling-houſe where Schaw reſided. 


The Lords feund , that in this Caſe, that Death Interveening , which was 
aw Accident there could be no Exchange nor Re-exchange, becawſe this was no voluw- 
gar Failzae . nor fault , But found that the Charger , as Aſſigney , might 
either take himſelf for the ſingle value againſt the Per ſoy drawer of the Bill, or to 
his Suceeſſors on whom it was drawn. 
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Earl of Airly 
contra 


John Mcintoſh, 
Eodem die. 


He Earl of Airly purſues John Mcintoſþ for Contravention, and Lybel; 

' theſe Deeds , that the Defenders Herds had been found Paſturing 

ſeveral times far within his Ground, for a conſiderable tme: which Groung 
was without all Controverſie the Purſuers. 

The Lords Suſtained the Lybel , it being always proven, that the Herq 
herded by his Maſters Command , or Ratihabition , and referred to them. 
ſelves, at their concluſion of the Cauſe , to confider, whether they would 
ſuſtain the ſeveral times of hirding , as ſeveral Deeds toties quoties , ar if 
only as one Deed made up of all, and how far the witneſles ſhould be receiy. 
ed, as to command, or direction of the Defender. 


Dumbay of Hempriggs 
contra 
Frazer. 
July 11. 1664. 


Emprigs as Executor to Dumbeath , having purſued the Lady Frazy 
H Reli&t of Dumbeath, and the Lord Frazer for his Intereſt, tor pay- 
ment of Executory , intrometted with by the Lady , there bein Litiſcon. 
zeftation in the Cauſe : Dambeath calls the A&, and craves the Term tO' be 
Circumduced againſt the Lord Frazey, who alleadged that now his Lad 
was dead, and fo his intereſt being jas marit?, ceaſed, It was anfiy 
Litiſconteſtation being made, the Debt was Conſtitute in the Husbands Per- 
ſon , as if he had Contracted to pay it , Litiſconteſtation being a Judicial 
Contra, Secondly, The Lord Frazer was Decerned to give Bond to pay 
what his Lady ſhould be found due. Frazer anſwered, that no Bond ws 
yet given, and that the Ordinance was only againſt him as he was cited, 
which was for his Intereſt, which 1s Seaſled, 

_ And which the Lords found Relevant and Affoilzied, 


Grahame of Hiltogr 
_ contra 
the Heyetors of Clackmapnan. 


Jaly x3. 1664. 


Rahame of Hiltoun having obtained a Decreet againſt the Heretors of 
G Clackmarnas , tor a ſum of Money Impoſed upon that Shire , by the 
Commity of Eſtates 3 the Heretors of the Shire have raiſed a Revew, and 
alleadged, that thisDecreet being obtained before the Commiſſioners, in the 
Engliſh time, he has liberty to quarrel the Juſtice thereof , within a year, 
conform to the AQ of Parliament, and now alleadges, that the faidsCom- 
miſſioners did unjuſtly repell this Defenſe , proponed for ſingular Succeſs 
ſors. within the faid Shire ; that they} ought not to be lyable for 
any part of the faid Impoſition , having Acquired their Rights 
long 


aatianct.. . JO. 
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long after the ſame, and belore any diligence was uſed upon the faid AQ of 
the Committee. It was anſwered, that there was no injuſtice there, becauſe 
this being a pr. blick Burden,impoſed upon aShyre by Authority of Parliament, 
it is deli!um fundi,and affecteth fingular Succeſſors ; eſpecially,ſcing the A& of 
the Committee of Eſtates was Ratified in the Parliament, 1641. which Par- 
liament, and Committee, though they. be now Reſcinded, yet it is with ex- 
preſſe Reſervation of Privat Rights acquired thereby, ſuch as this, The 
Purſuer anſwered, that every Impolition of this nature, though by Autho- 
rity of Parliament , is not debitur fundi; but doth only affet the Perſ=ns 
having Right the time of the Impofitionz whereanent, the minde of the late 
Parliament appeareth in ſo far, as in the Acts thereof, ordaining Impoſitions 
to be uplifted during the troubles, Singular Succellors are ExCepred, Ix 
was anſwered exceptio fir m.s regulam in non exceptis, ſuch an exception had 
not been needful, 1f de jure ſingular Succeflors had been free. It was anfiver- 
ed, many Exceptions, though they bear not ſo expreſly, yet they are rather 
Declaratory of a Right, then in being, then ſtatutory , introducing a new 


Right. 
he Lords found Singular Succeſors free , and reduced the Decreet pro 


tanto, 
Earl of Lauderdail © 
contra 
Wolmet, 
Ecdem die. 


THe Earl of Zauderdail purſues a Spuilzieof the Teynds of Wolmet, againſt 
Major Biggar, who alleadged abſolvitor, becauſe the Lands of Wolmet 
were Valued and approven. The Purſuer replyed, that the ſaid Decreet 
efValuation was improven,by aDecreet ofCertification obtainedthere again, 
at the inſtance of Swintoy, having Right to theſe Teynds for the time, by a 
Gift from the Uſurper. The Defender duplyed, that no reſpe& ought to 
be had tothe ſaidCertification 3 F#ri#,becaute this Purſuer derives no Right 
from gwintozn, being only reſtored to hisown Right, and Swintonns Right 
from the Uſurper found null : fo that as the Purſuer would not be burden- 
ed with anyDeed of Swiztouns,to his prejudice, neither can he'have the bene- 
fit of anyDced of Swintowns to his advantage. 2dly. The ſaid Certification 
was moſt unwarrantable, 1n ſo tar as the Decreet of Valuation being in the 
Regiſter of the Valuation of Teynds, the Defender was not oblidged to 
produce it, but the Purſuer ought to have ExtraRted it himſelf. 3dly. 
All Parties having intereſt were not called. to the faid Certification, oz, 
Mr. A4ark Ker the Wodl(ctter, by a publick Inteftment , in whoſe Right 
Major Biggar, now Succeeds. And laſt, the Defender alleadged, that 
he had a Redudion of the Certification , upon Minority and Leſion , and 
the unwarrantable ExtraQing of it. The Purſuer anſwered to the firſt, that 
ſeing Swintewn did uſe the Purſuers Right, all reall advantages which were 
not Perſonal, but conſequent upon the Real Right, and which belonged 
not to Swintous perſonaliter, but as prerended proprietar - do follow theRea] 
Right it ſelf , and Accrelce to the true Proprietar, as if he had acquired a 
Servitude.,- or had reduced the Vaſlalls Right , <6 nor ſolutum canonem, To 
the Second, oppones the Certification, wherein compearance was made; for 
Wolmet,and three Terms taken to produce,andno ſuch Defenſe was alleadged; 
as that the Valuation was in a oublick Regiſter. To the Third, the Purtuet 
2 Q needed 
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needed not know the Wodſetter, becauſe it was an Improper Wodſet,the Here. 
tor Poſlefling by his Back-bond, as Heretable Poſleſlor, ſeing the Decreet of 
Valuation was at the Heretors inſtance, it was ſufficient to Reduce it againg 
his Heir ; for it would not have been neceſiar to have called the Wodlette,, 
to obtain theDecreet of Valuation, but the'thenHeretablePoſleſſor? fo neither 
is it neceſlarto call the Wodſetter to the Reducing or improving thereof. Tg 
the laſt, no ſuch Reduttion ſeen nor ready, neither the ProduRion fatisfieq, 


The Lords Repelled the Defenſe, and duplyes , in reſpect of the Ceritfcati.. 
on, which they found to accreſce to the Purſucr, but prejudice to iLe Defender, 
to infiſt in tis ReduGion , as accords: and declared , that if the Defeydes 
uſed wiligence in the Redutticn, they would take it to conſider allon at the 
concluſion of the cauje. 


Balmirrino 
contra 
Sir William, Dicks Creditors. 


July 14. 1664. 


Ames Gilmor, for the uſe of the Lord Balmirrino, being Infeft in the 
Linds of Noxthberwick, upon a Kight from Sir Fohn Smith , who had 
Rigl:c trom Sir William Dick, purſues the Tennents for Mails and Duties, 
Compearance is made for Str Willuums other Creditors, Wodlſetters and Ap- 
pryzere, who allcadged abſolvitor, becaule the Purſuers Right is ExtinR, 
in ſo faras Balmirrino being Debitor to Sir William Dich, and charged 
by him, had acquired chis Right from Sir Job» Smith to compence 
Sir William , and did actually compence him by alleadging the ſame rea» 
ſon of Cou:penſation, producing the Diſpoſition then blank in the AMgneys 
name z whereupon the Letters were Suſpended Simpliciter, aud my Lord 
afſoilzied z and the Diſpoſition given up to Mr. 2/exander Dick, which is 
mſtructed by the Teſtimony of William Douny Clerk at that time, Balwvip. 
1410 anſwered , Firſt, That William Diwnys Teſtimony, could not make 
up a Minute of Decreet, where there were no Proceſs, nor Adminicle to 
be ſeen. 2d!/y Though the minute of the Decreet were lying before the 
Lords, not being Extracted,the Lord Balmirrino might paſie from his Rea- 
ſon of Compenſation , a1.d take up his Diſpoſition, which is always permit- 
ted before Litisconteſtaton , or Decreet, and Litisconteſtation is never ac- 
counted untill the AQ be Extratted : So that there being no A& of Lits- 
contcſtation ExtraQtcd in the faid Proceſs, but only an alleadged mine ofa 
Decreet without an A@, nreither Partie might refile. 3d, Though the 
Suſpender might not refile Szwpliciter, = It 15ſti]l competent to him, topro- 
pone a ſeveral reaſon of Suſpenſion before Extract ; _ inſtantly verified: 
and now he propones this Reaſog , that the Debt awand by him to Sir. Wa- 
liam Dickg is a publick Debt, and the Parliament has Suſpended all execy- 
tion thereupon,till the next Parliament , which by conſequence hberats him 
from making uſe of , or inſtrutting his Reaſoa of Compenſation, The 
Creditors anſ{wered,it was moſt ordinar for theLords,to make up Minuts by the 
Teſtimonies of the Clerks, when they were loſt. So that William Donny 
being a famous Clerk, his Teſtimony muſt make up the Minute, after 
which the Lord Baimirrino cannot relile trom bis Reaſon of Compentarion, 
or take back the Diipoſitionz {eing it was his own fault he did not Ex- 
tra& it, and cannot make uſe now of a Superyenient Exception,that was not 


at 
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at that time Competent , in prejudice of their Creditors 3 Balmiryino being 
now in much;worſe condition. _ - a 

The Lords found , that the Lord Balmirrino ,might ow propore 4 Reaſon 
of $ujpenſion emergers on the late A of Parliament and paſs from bis Reaſon 
of Compenſation, and take up his Diſpoxition , ſeing it did not appear that the 
Proceſ; was miſcarried through Balwirrino's fault, or. that the Diſposition was 
Jelivered toMr. Dick, neitker of which did appear by William Dounys Teſtimony, 


Thomas Crawfoord 
contra 
Preſtoun Grange. 


July 15. 1664. 


Homas Crawfoord, as Aſſigney by the Earl of Tarquair to a Decreet of 
the Valuation of the Teynds Lethinhops obtained Decreet 
againſt the Laird of Preſious Grange Heretor thereof 5 who Suſpended upon 
this Reaſon , that theſe Lands were a part of the Patrimony of the Abba. 
cy of {New-botle, which Abbacy was of the Ciſtertian Order , which Order, 
did injoy that Priviledge, that they payed no Teynds for their Lands, while 
they were in their own Labourage, or Paſtourage , of which Priviledge, 
not only the Abbots , but after them, the Lord New-botle, and the De- 
fender hath been in Poſſeſſion : and accordingly Sir John Stewart of Traquair 
having purſued the Lord Newbotle before the Commuſlaries of Edinburgh, in 
Amno 15 $ 7. For the Teynds of the Lands of Newbotle, upon the ſame De- 
fenſe, was Aſſoilzied, which Decreet ſtanding , muſt be ſufficient tothe De- 
fender ; ay and while it be reduced; likeas, the Defender ſtood Infeft in 
the faids Lands by the King, with expreſs Priviledges decimarum more ſolito. 
The Charger anſwered. F#r#, That the foreſaid Priviledge , which ſome- 
time did belong to all Moneſtrics , was by Pope Adrian the fourth, limited to 
the Ciſtertian Order Templars, Hoſpitillars, and that for ſuch Lands only 
as they had before the Lateran Counſel: So that the. Suſpender cannot in- 
joy that Priviledge. Firſt, becauſe he cannot inſtru the Lands to have be- 
longed to the Abbacy, before that Counſel, 21y, That being a Priviledge 
nted to Church-men, is Perſonal, and cannot belong to their Succeflors, 
being ley . men, and albeit the ſaid Decreet, be in urs of the ſaid 
Lord Newbotle, yet he was Comendator of the Abbacy , and fo in the 
Title of the Order. 
The Lords found the Reaſon relevant, and inſiruted, by the jaid Decreet 
and Suſpended , for ſuch part of the Lands, 4: were in the Suſpenders owe 
hand. 


My. William Colwill 
contra | 
the Execu#tors. of the Lord Colvill his Brother 
Eodem die. 


R. William Colvill purſues the Executors of the Lord Coludlt his 
Brother, for payment of 2000. merk of Portion, ContraQted to 

him by his brother, incaſe his Brother wanted Heirs Male, It was alleadg- 
ed, for the Defender, abſolvitor, becauſe the Contra 1s null, there be- 
ing no Witneſſes deſigned therein, to the Lord Colvills Subſcription, but 
only two Witneſſes expreſly fubſcribingas Witneſſes to Mr, William Colvils 
2Q 2 Subſcription 
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Subſcription , and other two undefigned, ſubſcribing as Witneſles, but 
not relating to any parricular Subſcription. The Purſaer anſwered, that 
he offered to deſigne, the other two Witneſſes which was always founq 
ſufficient to take away that nullitie. It were anſwered, for the Defender 
that albeit the Deſignation were ſufficient, in recenti, where the Witneſlzs 
were on life, becauſe uſe may be made of theſe Witneſſes, to improve the 
Write, which could not hold i= re antiqua where both Witneſſes were dead. 
The Lords formerly found, that the Deſignation was not ſufficient, without ig. 
ftruing the Write ly Witneſſes, or Adminicles, for which effe&t , the 
Purſuer produced ſeveral Writs, ſubſcribed by the Lord Colvill, and by one 
of the two Witneſſes, that comparatione /itererym might inftrut the truth 
of their Subſcriprions; and alleadged further , that this being a mutual Con- 
trat , and unqueſtionably, Subſcribed by the one ContraQer, and being 
of that nature that he, whoſe Subſcription was unqueſtionable, did ingadge 


for a more onerous cauſe then the other. 


7 he Lords compared the hand writs , and feund them both alike , ſuſtained 
the VVrite. The Purſuer making faith that is was truely ſubſcribed by both 


Parlies. 


Hoſpitall of Glaſgow 
contra 


Robert Campbel. 
Fuly 19. 166 4. 

He Hoſpital of Glaſgow having Appryzed the Lands of Sbvercraige, 
they thereupon obtained Decreet, which being: Suſpended, com- 
pearance is made for Robert Campbel in Glaſgow, who alleadged 

that he has Appryzed the Eſtate of Lamont, from the Laird of Lamont; 
and that the Lands of- Silvercrazge are a Part and Pertinent of the Lands Ap. 
prized by him, whereby he ſtands in the Right of the Superior, and offers 
to' prove, that the Lands in queſtion, are Waird, and that the Appearand 
Heir trom whom the Hoſpi#al{ hath Appryzed , is yet Minor, and therefore 
the Hoſptrall coming in his place, can be in no better Caſe nor the Minor; 
but the Courſe of the Waird muſt run, during the Appearant Heirs mino- 
rity, The Charger anſwered, that the Courſe of the Waird cannot now 
run, becauſe the Lands are full , by the Infeftment of the Appryzer , who 
ſtands Infeft,; being received by a prior Appryzer of the Superiority, without 
any Exception , - or Reſervation of the Waird Duties. It was anſwered, 
for Robert Campbel, that George Campbels Appryzing of the Superiority was, 
extin, by Satisfaction with the Males and Duties , before he received the 
Hoſpitall,and ſo there is now place to the Second Appryzer,neither can the fil- 
ling of the Fee by the Appryzer ſtop the Courſe of the Waird, which be. 
gan before the Appryzing 3 albeit the Appryzer be Infeft ſimply ; ſeing 
all Infeftments on Appryzings, are in obedience, which never importsa 

from any Righr of the Superiors,albeit he do not reſerve the ſame; and there- 
fore he may make uſe of any Right in his Perſon, not only as tothe Caſuali- 
ties of the Superiority, but as to the Property, and his receiving in obedi- 
ence , 15 only to give the Appryzer Anteriority of Diligence, 

Which the Lords fownd Relevant. 
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Stir, Laurence Scot 


contra, 


Lady Shenaltoun 
Eodem die. 


N an AQ of Litisconteſtation, betwizt Sir. Laurence Scot, and the Lady 

Shenaltoun ; a Defenſe of Payment being found Kelevant,Scripto veljara- 

wento for Sir Lawrence, and not having cited the Lady, to give her Oath, 
nor produced any Write ; the Term was crayed to be circumduced, 


The Lords did not circumduce the Term , but found that the Purſuer ſhould 
have been F141 ready to produce his Client to Depone, if the Defender made 
choiſe of his Oath, 


Elizabeth Douglaſs 
contra 
Laird of Wadderburn, 
Eodem die. 


Lizabeth Deoxglaſs, as Heir to her Goodfire, and Sr. Robert Sinclar of 
Lockermacss her Huſbands, purſue a Spuilzie of Teynds againſt the Laird 

of Wadderburns , who alleadged abſolvitor, becauſe he had Tack of the 
Teynds of the faids lands from the Earl of Hom, and by vertue thereof, was 
bona fidePolleflor, and behoved to bruik, till hisLack were reduced. 21y. That 
he had Right from the Earl of Hoomyby theſaid Tack,which Earl of Hooms,albcit 
his Right which he had,the time of the granting of theſaid Tack, was reduced, 
yet he has fincepreſently in his Perſon,theRight of the Teynds of the lands from 
ol-nStenart of Coldingham,which being jus Jſuperveniens authori, muſt accreſceto 
the |Defender , and detend himin this Purſuit. The Purſuer anſwered tothe 
Firſ® Defenſe, that the Defenders bona fides was interrupted» by Proceſs 
againſt him,long before the Yearslybelled, 21y. Albeit there had been none, 
yet this Author,theEarl of Hoomrs _— being reduced in Parliament,hisboza 
fides being ſine omni 18ulo ; isnot lufficientz neither needed the Tacks-man 
to be called to the ReduRion , but his Right fell i» conſequentiame with the 
granter of the Tacks right. The ſecond Defenſe,lt was anſwered, that the ge- 
neral maxime of jus Saperveniens, has its own fallancies, for the Reaſon of 
the maxime is, that when any thing is diſponed for a cauſe onerous, equi- 
valent to the Value thereot: It is always underſtood, that the Diſponer 
diſpones not only what Right he hath already, but whatever Right he 
ſhall happen to acquire ; ſeing he gets the fall Value: and therefore fixione 
Juris, whatever Right thereafter comes in his Perſon, though it be after the 
Acquirers Right , yet it 1s holden as conveyed by the Acquirers Right, 
without any new Deed or Solemnity , but where. that Reaſon is wanting, 
it holds not as firſt, if it appear , "that the Cauſe of the Diſpoſition is not at 
the full Value 3 then it is preſumed, that the Diſponer only Uiſponed ſuch 
Right as he preſently had ; or if the Diſponer deduce a Particular Right : 
as an Appryzing , or Tacks, &c. and either Diſpons, but that Right, 
per expreſſum , or at leaſt diſpones not for all Right he hath or may have, 
or does not diſpone with abſolute Warrandice; In theſe Caſes, the Authors 
Right ſupervening, accreſces not to the Acquirer, but himſelf, may make 
uſe thereof againſt the Acquirer, much more any other having Rpht from 
hin 
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from him. 2/3. The maxime holds not, if the Authors Right be Reduceg 
before he acquire the new Right, in which caſe, the firſt Right being ex. 
tin&, nothing can accrelce thereto, but the Authur may acquire any other new 
Right, and make uſe thereof. 3/y, The maxime hath no place, if the 
Author do not acquire anew Right to the land, which could be the foun-. 
dation and ground of the Tack granted; as if he acquired but the Right 
of an Annualrent, which could be no ground of the Defenders Tack. 
much more, if he acquire + a Right to the Mails and Duties of the 
lands , either upon Sentence to make Arreſted Goods furthcommand, gy 
an.Aflignation , or Diſpoſition of the Mails and Duties made to the Author, 
for ſatisfying of a Debt to him, by the Diſponer. This would be ng 
Right to the land that could accreſce to Validat a Tack. The Defender 
anſwered, Firſt, that his firſt Detenſe was yet relevant , becauſe, albeit his 
Authors Right were reduced , he not being called, his Right would be a 
ſuthcient colourable Title, to give him the benefit of a Poſleſſory judge. 
ment, untill his boza fides were interrupted by Froceſs, becauſe his ſubal. 
tern Right is not extin& , till either by way of A&ion, or Exception, it 
be declared extin&t; as falling in conſequence, with his Authors Right re- 
duced, ſeing there is no mention thereof in the Decreet of Reduction. 2] 
Albeit Diligence had been uſed, yet 1f the uſer thereof infiſted not, but 
ſuffered the Defender, to poſſeſs bona fide ſeven year thereafter,it revives that 
benefit of a new Polleſlory Judgement. 

The Lords, as to this poynt, found that the Interruption of the bona fides by 
Proceſs , did ſtill takg the ſame away , unleſs it were Preſcrived, but found, that 
before any Proceſs , the Defenſe ſhould be releuant 5, and therefore ſuitained only 
Proceſs, for the year, ſince the Citation. : 

As to the other Defenſe i» jure. The Defender anſwered, that his De- 
fenſe ſtands yet Relevant, notwithſtanding all the Fallacies alleadged 
which are without warrant in Law, and without example with us , where - 
this Maxime bath ever been held unqueſtionable, that jus Authoris accreſeit 
Succeſſori , unlefle the Succeſlors Right be expreſly limited, to a particular 
Right, or toany Right the Author then had, but the Defender need$not 
Diſput the Equivalence of the Cauſe , unlefſe ſuch expreffe Limitation 
were , added * there is no ground to preſume an Exception upon: the 
Perſonal oblidgment of Warrandice , from fat and deed , which oftimes is 
put in Contracts fully onerous, but on the contrair , there is a ſeveral De- 
fenſe upon that very Clauſe; that the Earl of Hoozz, whatever Right he ſhould 
acquire, yct if he ſhould make uſe of it againſt this Defender, he comes 
againſt his own Warrandice, whereby he 1s oblidged, that he has done, nor 
ſhall do no deed prejudicial to the Defenders Tack, neither is there any 
ground of Exception; albeit the Authors Right was reduced , before the 
new Right acquired from that ground, that the new cannot accreſce unto the 
old Right , _ Extinct , becauſe the Maxime bears, that it accreſces $uc- 
ceſſori, non jure Succeſſoris ;, ſo that albeit the new Right do not Validat the 
old Right - yet the new Right becomes the Defenders Right, eo momento, 
that it became the Authors Right, per fiFionem juris , without deed or dili- 
gence, and cannot be taken away by any ſubſequent deed of that Author, 
more then if before ſuch a deed, he had particularly eſtabliſhed his Succeflors 
therein; becauſe the fiction of the Law 1s equivalent toany ſuch eſtabliſhment, 
neither istheir any ground of Exception,that the Authors Right Superveening, 
is but an Annualrent, which cannot Validat a Tack; becauſe, if the Author 
were making uſe of that Annualrent to poynd theground, the Defender up? 
on his Tack and Warrandice would exclude him, becauſe he:could notcome 
againſt his own d.ed and oblidgment ; yea, albeit it were but a Right tothe 

Mails 
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ils and Duties , q#ocunque mede. The Lords having conſidered the 
, x; Heoms © rparrecaing Right, and that it was ba the Right of 
an Annualrcnt of 300 lib. Starling, with a Clauſe, that incaſe of failzie of 
payment, he might uplitr the bail Mails and Duties till he were payed, and 
that the D-fenders Tack included only Perſonal Warrandice, They repel- 
ed the Deſenſe , and on that (uch « Right could nt acoreſce to the Defender, 
to valtlat his Tack, wherein ſome of the Lords had reſpei? to that point that 
th: Right was Redui ed before this new Right ; but cthers, 45 it ſtems , on betiey 
gronr ds, layed no weight on that if the cauſe anerons, had Leen the full value, and 
equivalent , or if the Tack had born for all Right that I have, or ſhall acquires 
which wonld accreſce to the Succeſſor,as oft as ever it was. acquired , though «ll 
the prior Rights ad leen reduced , but in this Caſe, the Author not acquiring 4 
new Right to the Lands, but only to the Mails and Duties, which i effets is 
bat Perſonal , it could not acre 7 4 to the Defender, more thew if the Author had 
beew Factor to 4thrid Part bythe new Kigis , and albeit the Clauſes efPerſon- 
all Warrandice night havePerſonally excluded the Earl of Hoom tamſelf , yet 
ſeing , that Right could _—_ to the Defender, the Earl of Hoom having ve- 
aunced, or aſſigned it to a thrid Partie, The Perſonal ObjeGion ageinii the Burl 
of Hoom wpon the Perſonal Clauſe of Warrangice ceaſes, neither did the Pur- 
jner inſift upon the 'Earl of Hooms Right, but bis own. 


Elizabeth Scrimgeor 
COntra 
Execmors of Mr. John Murray 
Eodem die. 


Na Compt and Reckoning betwixt Elzzabeth S:r3zrgeor reli of Mr: John 

eMurray Miniſt.r,and his Executors, theſe Queries were reported to the 
Lord; by the Auditor.  Firft, Whether the Defun& dying Infeft in an An- 
nualrent could have an Heir, as to moveable Heirſhip. The Lords found 
he would, feing the Annualrent was Fendux, and he might thereby be 
eſtcemed as Baro, as well as a petty Fewer. 

weſt, 2. Whether the Defun&, having died theday before Martinmas 
1661. He would have right to any part of the Stiperd 1662. Asthe An- 
nat. The Lords found he would have the balf of 1662, Zueſt, 3. Whe- 
ther he would have like right to the Gleib, asto the Stipend , by the 
Ann. The Lords found that could not be debatable, betwixt the Detun&s 
Relit and Executors, albeit there was no compearance for a new intrant 
in which Caſe, they thought that fo ſoon as the intrant were 
admitted , he would have right to the Manſe and Gleib, and not the De- 
fun , though the Defunts Wife would have right to a part of the 
Stipend due after his entric. @#eft. 4. Whether the Hetetable Debt could 
exhauſt the moveable Eſtate of the Defuri, to deminiſh the Rclidts part, 
eſpecially if their be no Heretable Debt due to the DefunGt, or it the Here- 
table Debts due by him exceed theſe due to him. 

The Lords found, that ſeing the Retif could have no benefit of Heretable Debts 
due to the DeſunF , being excluded Ly the A of Parliament 1641. renewed, 


1662, 1 herefore ſhe would have no deiriment , by ſuch Heretable Delt due by the 


Defund, whether they exceeded the Heretable Debts awe him, orno. Inthis report, 


it faling imo conſideration , whethcr the Ann wonld «nly belong t0tl.e Wrfe,thore 
berg no Children, or balf to the Wife, and hal; to the zxeareſt of Kin, they thawght 
i would dre1de equatiy betwixt them, though it was not reſi ly d, whether it needed to 
becunfirmed, or would be lyable to the Defun&s Delt. Lady 


The Peciſcous of the Lords of Seſfion. 
Lady Clerkingtoun 
contra 
Stewart, 
July 20. 166 4. 


=_— Lady Clerkingtoun, purſues the Heirs of Umquhile David Stewart Son 
to the Laird of Blackbatl, for the Sum of 2000 merks due to her Huſ. 
band. - It wasalleadged, for Walter Siewart Brother to the Defun&t, De- 
fender, no Proceſs, becauſe the Heir of Lyne, of the Defun&t David Stew- 
art was not called , in fo faras David, being the only Son of the ſecond 
Marriage ,. and having neither-Brother nor Siſter of that Marriage his Heir 
of Lyne- could not be Walter Stewart, youngelt Son of the firſt Marriage, 
but the Hcir'of the Eldeſt Son of the firſt Marriage; according to Craig: 
Opinion, de ſuccejjionibus, 

The Lords found, that in this caſe, Walter, 4s the next immediat preceeding, 
was both Heir and of Conqueſt, and not the eldeſt Brother, 

In this Proceſs, it was alſo alleaaged, that this Sum was a Clandeſtine 
Fraudulent PaQtion, contrare to the Contratt of Marriage, betwixt the De- 
fun&t Dazid Stewart , and the Defenders Daughter, whereby 10000 merks 
being Contracted with her in Tochar , and Blackhall granted a proportion- 
able Liferent theretoz yet under hand, without Blackþalls knowledge 
his Son was induced to give Bond for this 2000 merk, to take away 2000 
merk ofthe Tochar : and it was remembred by ſome of the Lords , that in 
the like Caſe, a diſcharge of a parr of aSons Proviſion granted to his Father, 
contrair to his Contratof Marriage was found Fraudulent and null,by EXCEP- 


tion. 
The Lords did not decyde, but rathir deſired the Parties ſhould agree, but 
thought this was an unfavouralle AF of dangerous conſequence, 


Petrie 

contra 

Paul. 
Eodem dic. 


) Errile purſues a Removing . againſt Pay], who alleadged abſolvitor be 
P cauſe ſhe poſlctied , by vertue of her Infefttment. [t was replyed, the 
Infeftment was null, by exception, as following upona Contra& of Marriage 
which Marriage was diſſolved within year-and day. It was duplyed, that 
the Infeftment behoved to ſtanJ valid,” being in recompence of her Tochar, 
untill her Tochar was repayed. 

Which the Lords found relevant, unleſs it were alleadged , that rhe Tochar 
was nt payed to the HusLand, but in her own haxds , or her Debtor. 


Scot of Braid-meadow 
CONtra 
Scot of Thirlſtoun. 
July 21, 16 6 4. 


Cot. of Braid-meadow purlues Scot of Thirl#ain his Curator for Compt 
and Reckoning , who alteadged abſolvitor z becauſe the Purſuer having 
conveerel the Defender before the Sheriff, to compt, and Reckon, and 
to Renunce his Curatorie, he was hen decernedto Renunce the Office, and 
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did Compt for bygones. The Purfuer anſwered , no reſpett to that De- 
creet , becauſe it was during his Minority. In which time the Defeader had 
4 competent defenſe , that he was not comptable ; and for the Renunciati- 
on of the Office. It was a great Leſion to the Pupil, which the Curator 
ſhould not have yeelded to, but proponed a Defenſe againſt the ſame. that 
he could not purſue his Curator to Renunce, unleſs he had condeſcended, 
and inſtructed malverſation. The Defender anſwered, that he had ju 
Reaſon to ſuffer Sentence , becauſe his Pupil was Irregulat , and mhdicd 
with his own Rents by force, and mifpent the ſame; 


"The Lords , Notwithitanding of the Decreet, ordained Compt and Reckoning, 
and found , that the Decreet could not liberat the Curator, even for his Omilſions 
after but reſerved to the Defender , before the Auditor to condeſcend what deed: 
the Pupil had done before, as being relevant pro tanto. | 


Alexander Livingſtoun 
contra Ops 
Heirs of Lyne and Daughters of the Lord Porreſter. "402, 
July 22. 1664. 


Lexander Livingſtcun, as Afſigney to a Debt awand by the deceiſt 
A Lord Forreſter , having charged his Daughters, and Heirs of Lyne 
and they Renunced , whereupon he putſues Adjudication 3 Compearance, 
is made forthe Lcrd Forreſter, who produced his Infefttment, and alleadged 
the Lands therein comprehended could not be Adjudged ; becauſe the Ds: 
fun&t was denuded thereof, before his Deathz and as he could ſtop the Ap- 
parant Heirs, if they were craving themſelves to be entered Heirs to their 
Fathers, ſo the Adjudger, in their place could not crave Infeftnient, 
The Purſuer anſwered , theDefenſe was not'Cotmpetent hoc loco, and the 
Defender wonld not be prejudged by any Infeftment, or Adjudication, if 
he had ſufficient Right. And therefore, as in an Appryſing; he might A 
pryſe ommne jus, that the Defun@ had-, and thereupon be Infeft : So he 
hath the like benefit in Adjudication, which hath' been ordinarly ſuſtained, 
periculo petentis. 

The Lords ſuitained the Adjudication}, as to all Right the Appearand Heirs 
cot#id have had inthe Lands, but not as to the Property, and therefore would nvt 
decern the Pas ue tobe Infeft | but. ſuſtained the Decyeet of Adjuditatioh, this 
thereby he may have Kight to — and Clauſes reſolutrve , or other Perſdat 
Clauſes, which they thought would be ſufficiently carried by the Decreet of Adju- 
dication , without Injefement, and would not be prejudged by another Adjudzer, 
obtainer of the firft Infeſment, bus this was beſyde . the Ordinar Courſe wherein 
Adjudications uſe always to be gramed periculo petentis, that thereby amne 
jus may be carried, and as in Appryzings, it hath been ordtrarly found, that the 
Superior muſt Infeft the Appryzer , to compleat his Legal A , «lbeitihe 
Superior inſtru , that himfelf hath a Right to the Lands; Becauſe hierectlv- 
ing of the / ppryzer , in obediente , will not prejudge bis Right, and it were wh- 
reaſonable to force an Appryzer, or Adjudger to dijputethe Poynt of Right , when 
alt the Writs and Ewidences are tn their Adverſaries hands, and the Creditors bein 
meir Strangers, who yon their. Approzings, or Adjudications can only have Title is 
exhibition of the Kights, and afterward be dblidged to diſpute , but here the C 
was notour th many of the Lords being near the Town of Edinburgh, | #has 
Lord Forreſter Sta becetfe te te Eſtate, * #21 

« n 
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Lord 
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Lord Loure 
contra 
Lady Craig. 
Eodem die, 


Ord Lowre being Infeft in the Eſtate of Craig, purſues for Mails anq 
Daties 3 Compearanceis made for the Lady Craig Liferenter, who al- 
leadges ſhe ſtands Infeft , and in Poſſeſſion of the Lands. - The Purſteran. 
fwered , that any Infeftment; asto that part thereof, that was not for ful. 
filling ofthe Contra@ of Marriage, was Fraudulent, and in Prejudice of 
lawful Creditors , and ſonull by exception, conform to the AZ of Parlia. 
ment 162.1, It was anſwered forthe Lady, They opponed the Lords dayly 
PraQtique ever fince the ſaid A@ , that Infeftments were never taken away 
thereupon by Exception or Reply. 
Which the Lords found Relevant. 


"- 


Montgomerie 


contra 
Hoom, 
E odem die, 


Illiam nn Alexander Hoom to Remove, who alleady. 

ed ablolvitor, uſe he ſtands Infeft, and by vertue thereof, in 

ſeven years Poſſeſſion,and ſo hath the benefit ofa Poſſeſlorie Judgement. It 
was Replyed , that before any ſuch Poſſeſſion, a Decreet of Removing was 
obtained againſt the Defender, which made him wala fide Poſſeſlor, It was 
duplyed , that fince that Decreet, which was in abſence , the Defender had 
Pollefled it ſeven years without Interruption, which acquired the benefit of 
2 new Poſleſſorie Judgement. And alleadges that an Interruption of Poſleſi- 
onceaſes by ſeven years, albeit in the Poing of Right,it ceaſes not till Fourty, 


The Lords found the Interruption ſtands far fourty Tears, and that no Pyſ- 
ſeſſion thereafter , upon that ſame ground could give anew PoſſeſorieF#dgment, the 
noe: being Interrupted, not only \$-— mg bus by @ Decreet of Removing, 


which lated the other Partie in Civil Peſſeſſ1on. 
| | Earl of Sutherland 
contra 
Mcintoſh of Conadge. 
Eodeme die, 


T He Earl of Satherland purſues Mcintoſh of Conadge for the profit of a Re- 

- -gality belonging to the Earl. viz. Blood-wyts, Eſcheats. &c. whereof 
Conaage had obtained Gift from the Uſurpers, the time that Regalities were 
Suppreſtz and declared that he inſiſted for thoſe only that were yet unupliſt- 
ed,:for which the Parties Fyned had not made payment, albeit ſome of them 
tad given. Bond. The Defender alleadged abſolvitor , for Blood-wyts, and 
Amerciaments', which might have been done by the Juſtices of Peace, 
becauſe, as to theſe, the Ingliſo had done no wrong; ſeing the Juſtice of 
«5 Peace 
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Peace might then,and may now Cognolce and Fyne for Blood-wyts, whithin 
the Regality. The Purſuer anſwered, that as he _ have Re-pleadged 
from the Juſtice General , if he had not been impeded by the A& of the 
Uſurpers, ſo much more might he have re-pleadged from the Juſtice of Peace; 
and therefore any Blood-wyts decerned by them, belonged to him as 
Lord of the Regality- | I 

The Lords repelted the Defenſe , and jonn4 the dead of the Juſtice of Peate 
could not prejudge the Purſuer. 


M. John Muirhead 
contra 


July 21. 166 4- 


R. John Mairhead , as Aſligney purſuing ha 
alleadged, that the Alſignation not being intimat before the Cedents, 


death , the Sum was in bonis defundi, and the Affigney could have 
no Right without Confirmation. 


The Lords Repelled the alleadgance. 


James Johnſtoun Merchant is Edinburgh, 


contra 
The Lady Kincaide 
November 11. 1664. 


Ames Johnſionn purſues the Lady Kincaide, as Executrix to her Huſband, 
i who alleadged abſolvitor, becauſe the Teſtament was exhauſted, and ſhe 
F had obtained a Decreet of Exoneration, which being ſtanding uri-re- 
duced, ſhe behoved to be afſoilzied, ſeing there was no ReduQtion thereof 
raiſed. 24y, Albeitthe ſaid Exoneration were quarrallable hoc ordine yet it ap- 
pears thereby, thatthe Teſtament was exhauſted. The Purſuer anſwered, 
that the firſt Defenſe on the Exoneration mop Relevat , unleſs the . Purſter 
had been cited to the giving thereof , it operats nothing againſt him, nor 
needs he” Reduce ir. 2/5, The ſecond member of the Defenſe of ex. 
hauſting the Teſtament mentioned in the Exoneration, #0 Relevar, unleſle 
it were alleadged exhauſted by lawful Sentences, before intenting.of the 
Purſuers Cauſe. The Defender anſwered, that it was Relevant to alleadge, 
that payment was made of lawful Debts of the DefunQy inſtruted by writ, 
before mtenting of the Purſuers Cauſe , for ſeirg the Debt was clear, the 
Executor ought not to multiply Expenſes,by defending againſt the ſame,unleſs 
it were alleadged there were colluſion to prefer the Creditors payed. 


The Lords repelled both members of the Defenſe, and found that the E xecatrix 
wig ht not, without a Sentence prefer any Creditor , eſpectally, ſeing it was not a 
"Debt giren np in Teflament by the Deſwntt , neither was it alleadged, that the 
Purſuer kad long negleded to purſue. 


2R-2 Nicolas 
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Nicolas Murray Lady Craigcaftic 
contra 
Cornelius Neilſon Merctant ## Edinburgh, 
November 12. 1664. 


Tcelas Murray pnriues a Reduction of a Decreet of the Baillies of E4jz. 
N lurgh , obtained againſt her, at the inſtance of Cornelius Neilſonu F 
on this Reaſon, that ſhe being purſued for the Mournings for her {elf and E. 
mily , to her Huſbands Funerallsz which Mournings were delivered to her, 
by the ſaid Cernelins, and were bought by her from him, or by her Order 
ſent to her 3 which was referred to her Oath, and ſhe deponed, that Corge. 
lius had promiſed to his Father, to give neceſlars for his Funerals our of 
his Chop, and according to that promiſe, had ſent unto her. 

The Baillies found , that this qualitie adjeCted in the Oath, that the Fur- 
niture was upon Cornelius promile to his Father, reſulted in ane Exception, 
which they found probable byWrite,or Oath ofCornelius;who having depon- 
ed,denyed any ſuch promiſe, and therefore they decerned, the Lady to pay: 
Againſt which her Reaſon of Reduction 1s, that ſhe ought to have been A(. 
ſoilzjed by the Baillics, becauſe her Oath did not prove the Iybel. 24, That 
ſhe bought the Wair from Cornelins, or made her ſelf Debitor, therefore, 
but only that ſhe received the ſame from him without any Contract , or 
Ingadgment , which would never make her Debitor, for a Wite, or a Bairn 
in Family are not lyable for their, Cloaths , unlefs they promiſe payment, 
but only the Father; and in the ſame manner, the Mourning for the Fune- 
ralls of the Huſband 1s not the Wifs Debt,but the Huſbands Executors. ' The 
| Defender anſwered, that the Reaſon was no ways Relevant, ſeing the Pur- 

ſuers Oath proved the receipt of the Goods, which was ſufficient ad 
vittoriam cauſa, The quality being juſtly taken awayzfor albeit the Huſband 
or his Executors were lyable for the Relicts Mournings, yet a Merchant . that 
gives off the fare to the Reli& , is not oblidged to diſpute that, but may 
take himſe ff tothe Rehi@t , who received the fame without either Proteſtati- 
on ; or Aggreement , not to belyable. The Purſuer anſwered, that what- 
ever Favour might be pleaded for a Merchant Stranger, yet this Furniture 
being: given by the Detun&s own Son to his Relic, could not oblidge her. 
The Son being the Fathers ordinar Merchant, 


The Kords found , that the Oath before the Baillies proved not the lybel, and 
that the accepting of the Mournings, did not oblidge the RehiF, but the Execaturi 
ſeing the Defuntt was a Perſon of their quality, that his Rel4F required monrning 
and therefore Reduced, 


Galbreath 


cantra 
Colquhoiin. 
Fodem die. 


\ \ J Alter Galbreath purſues an Exhibition of all Writs made by, or to 
YM his Predeceflors, ad deliberandum. The Lords reſtrifted the lybel, 
to Writs made tothe Defun& , or his Predeceſiors, or by them to any Pre- 
ſon in their owa Family, or containing any Clauſe In their _— 
| WReETre- 
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whereupon the Defender having Deponed, that he had in his hand a Diſpo= 
ſition of Lands made by the Purſuers Predeceflors, Irredeemably z and that 
he 1:ad his Predeceſſors progreſs of thele Lands, but that he thought there 
was i130 Clauſe in any of theſe Writs , in the Purſuer, or his Predecc{iors 
Favours. | 
The Lordshaving conſidered theOath ,Ordained the Defender to produce the Diſpo- 
tion, denunding the Parſuers Predeciſſors , and thought that being produced 
ſimply, wi: hout condition of Reverſion , it liberat kim from producing the Par- 
ſuers Predeceſuors Progreſſe , though made in their Favonrs but becauſe the Pur- 
ſuer alleadged, that in their Predeceſoors Proerveſs, there was a Clauſe de non 
alienando,which wonld work in his Favour, and that the Oath was not poſitive, 
but that he thought. They Ordained the Defender to be examined, if be had ary 


Tailzae. 


Davghters of Balmirrino 
contra 


Eodems die, : 


He Daughters of Balmirrino having purſued the Heirs Male, for thei: 

Portions contained in their Mothers Colitract of Marriage, and for 
competent Alunent untill the ſame were payed. The Detender renunced to 
be Heir, and was ablcnt. 

The Lords adviſed the Contra&t , by which they found the Portion pay- 
able at the Daughters age of tyftcen , and Aliment till that time, but no 
mention of Annualrent , or Aliment thereafterz yet they found that the 
Aliment behoved to be continued till thuic Marriage, or the payment of 
their Tochar : They being Minors, and leiled , by not purſuing therefore 
at the Age of fyfteen, but that they could not have Annualrent, ſeing the 


Contradt bare none. 


Dame Elizabeth Fleming 
contra 
Fleming «nd Baird her Husband. 


November 16, 16 64+ 


N an Accompt and Reckoning , betwixt Dame Elizabeth Fleming, and 
l| her Daughter, and Rebert Baird her. Spouſe, The Lords having con- 
fidered the Contratt of Marriage , m which Robert Baird accepted 12000 
merk, in full fatisfaRtion of all his Wife could claim , by her Fathers de- 
ceaſe, orotherwayes 3 and there being ſome other Bands in her Name, her 
Mother craved, that ſhe might be decerned by the Lords, to denude her 
Self and Affigne to her Mother ; ſeing ſhe was fatisfyed , and che on the 
other part, craved, that her mother and Sir John Gibſon might be oblidged 
to warrand her , that her 12000 merk ſhould be free of any Dcbt of her 
Fathers. It was anſwered for the Mother , that there was no tuch Provi- 
fion contained in the Contra&t, and the Lords in juſtice could not caule her 
to go beyond the terms of the Contra&, there was no Reaſon for ſuch a 
warrandice 3 ſcing Debts might ariſe to exhauſte the hail Inventary. It way 
anſivered for the Naughter, that there wasno oblidgment in the Contra@, 


for her to aſligne her Mother, but if the Lords did ſupply thar as confe- 
quent 
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quent upon the tennor of the Contradt ; they ought alſo to ſupply the 
other. It was anſwered for the Mother, that there was no reaſon for her 
to undertake the hazard, unleſs it would appear , that there was ſo con. 
ſiderable Adiminition of her Daughters Portion, in her favours, as might 
import her taking of that hazard for that abatement; and albeit ſuch a war. 
randi-e were granted , yet,it ſhould only be to warrand the Daughter from 
the Fathers Debt, in ſo far as might be extended to the ſuperplus of the 
Daughters full portion, above the 12000 merk. 


The Lords found, that if there was an abatement in ras of the mither, it 
behoved to import , 8 at ſhe undertook the hazard of the fathers Debt , not onl, 
as tothe ſuperplus, but ſimply; lut ſeing it was known 16 the Lords : They 
gave the mother her choiſe, either to compt 10 the Daughter for the whole Portion, 
if ſhe thought there was no benefit without any ſuch Waxrandice , or if, ſhe took 
her ſelf to the Contra, and ſo acknowledged there was a benefit. They forn] 
ker lyable ro warrand her Daughter ſimpliciter. 


Lochs «nd the Earl of Kincairdin 
contra 
Hamiltoun., ; 
Nowember 18, 166 4- ad 


Amiltown and her Authors, having obtained Decreet againſt Lochs, 
as Heirs to their Father, for a Sum of money 3 and Annuals thereof, 
after Compt and Reckoning , and being thrice Suſpended, there are til] 
Decreets i» foro, Lochs, and the Earl of Kincardine now Suſpends again, 
and alleadged, that in the Compt and Reckoning, there were ſeveral Recepts 
of Annualrent, which were not at that time in Lochs bands, but in the Earl 
of Kixcardines, whoſe Father was Co principal bound conjunQlly and ſever. 
ally with Lochs Father, The Charger opponed her Decreets i»foro, and 
alleadged,that Xincairdin had no intereſt, for neither could theLetters be found 
Orderly Proceeded, nor yet Suſpended againſt him 3 and whereas it was 
alleadged , that the Clauſe of mutual Relief, would force him to Relieve 
the Lochs prorata, he had agood Defenſe , that they had not intimat to him 
the Plea, and thereby had Prejudged themſelves, of the Defenſe upon 
the Ticket in his hands. The Suſpenders anſwered , they were Minors, 
and that Kincardir having a clear Intereſt, might choiſe whether to Defend 
them, or Defend himſelf againſt them. 
The Lords reponed them to the Tickets now gotten out of my Lord Kincair- 
dins hands , but declared there ſhvuld be expenje granted againſt thew , for all 
the Decreets to which the Chargers were put. 


Thomas  Guthrje 
contra 


Sornbeg, 
Eodem die, 


© purſues Sornbeg , alleadging, that their being a firſt Wodſet ot. 
the Lands of Thriplandbill, and certain Tenements in Edinburgh, to 
Alexander Veatch, or his Authors; and a ſecond Wodſet of the Lands of 
Thriplawdh;ill granted to the Purſueis Father, and by a poſterior Gomes 
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Fathers Wodſet was Confirmed;and a certain Sum added thereto, 
uy ur gy Tenements 1n Edinburgh, were diſponed with this pro- 
viſion; thatGwthrie ſhould poſſeſsthereby, and ſhould be comprable for whae 
was more then bis Annualrent,and Sermbeg having redeemed the firſt Wod- 
{}t, and taking a Renunciation thereof , and having Right to the Reverli- 
on of the whole, entered to the Pollefſion of the Tenements in the Town: 
whereupon Gmthrie craves , that Sornbeg may compt and reckon for the 
Mails and Duties uplifted by him, and poſſeſs him in time coming, to the 
hail Mails and Duties, aye and while he be payed of his Principal Sum, 
and Annualrents, or ſatisfied by Intromiſfion. The Defender alleadged, 
Firſt, That he having the Right of Reverion, though poſterior, yet hav- 
ing, firſt Redeemed , and made uſe thereof, his Right of Revetfion by his 
Diſpoſition , being in effect an Aſſignation to the Reverſion: and Guthries 
ſecond Wodſet beinga prior Afſignation to the Reverſion, The ſecond 
Affignation withthe firſt Diligence, or Intimation muſt prefer the Defend- 


cr, | : 
Ths the Lords repelled , and found 10 neeeſſuy of an Intimation, or Dili- 
gence to conſumas Guthries Right ts the Reverſion of the firſt Wodſet , (erng Gu- 


thrice was Infeft by his ſecond Infeftment » which was equizalent ro the Regiſtrat- 
ing of a Formall <Aſignation to the Reverſuon, 


2dly. The Defender alleadged, that being Singular Succeſſor 3 and hay- 
ing Redeemed the firſt Wodlſet : which is now extin@, he poſleſſes by an 
irredeemable Right , and ſo muſt have the benefit of a Poſſeflory Judge- 


ment, 

The Lords repelled this Defenſe, ſcing ſeven years Poſſeſſion was not alleadged. 

3dly. The Defender alleadged abſolvitor, from the bygone Mails and 
Duties, before intenting of this Cauſe , becauſe, albeit he had not poſſeſled 
fo long, as to attain the benefit of a Poſlefſory Judgement , which would 
defend him, not only for bygones, but in time coming ; till his Right were 
Reduced , yet before Citation, he was bona fide polleſſor, e5- fecit fruFus 
conſumptos ſues, which the Lords found relevant. aly. The Defender al- 
leadged, that by the Purſuers Contra@, he was to be comptable for the 
ſuperplus of the Mails and Duties of the Lands , more ther payed his An« 
nualrent , and now the Defender coming in place of the Heretor, the Pur- 
ſyer is comptable to him for the ſuperplus. The Purſuer anſwered, that al- 


beit he was comptable , he might detain thoſ@ Annualrents , and impute 
them in his Principal Sum. 


The Lords having conſidered the Contrat, found the Pyrfacr oweht to be 
Re-joſſeſſed , Lut that he could not detain the ſuperplus, but thas he d tobe 
comptable yearly 10 the Defender conform to the Contradze, 


Margaret Megil 
contra 
Ruthven of Gairn, 
November 22. 166 4. 


m_ _ po s Redudticn of her firſt Contra 

with , Umquiul Patrick Ruthvex younger of Gairn, upon two Rea- 
ſons, Firft, becauſe it was poſt nuptias, and ſo donatio i va OO wx- 
orem ftante mattimonio revecabilis, adlz; Becauſe ſhe was Minor, and enor- 


A he 


of Marriage 
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lie leiſed, in ſo far as ſhe diſponed to her: Huſband , and the” Heirs of 
the Marriage z which failling , to his Heirs 8000 lib. of money , and +. 
bove; and the half of ſome Tenements in Edinowrgh, 'worthie 1100 13; 
yearly in leiu whereof , her Liferent was only of 8, or 10, Chalders of 
Viual, and of her own Tenements 3 but ſhe did not .ctain to her ſelf the 
Liferent of .. the Money, or any Part of the Stock , whereby ſhe is leiC 
ed in that, if the Heirs of the Marriage fail the Money, and the Lands 
goes to the Heirs of the Huſband, and retuirnes not to hers , and that her 
Proviſion being worth 20000 1ib, ſhe ought, ar leaſt to have had the 
double of the Annualrent thereof in joynter. The Defender arfivered to 
the firſt Reaſon, that it was no way pm p ſiog this was expreſly a 
Contra@ of Marriage, although after the Marriage there being no Con. 
traQ,before it is alike, as if it had been before theAarriage; and to the ſecong 
| Reaſon is not relevant, unleſs it were enorme /efion ; for there being no Por. 
tion,or rule in Tochars and yan butthat ſome get a Joynter equivalent 
to the Aunualrent of their Tochar, ſome half as much more, ſome double 
and it being ordinar, that Tochars are provided to the 'Heirs of the Marri, 
, Which failling , to the Mans Heirs, here was no eorme lecivy , oran 
thing extraordinar, although there were an equality, The Purſter bein 
a Burgeſs Daughter, and her Huſband a Gentleman of an ancient Family, 
Quality ſhould be. compenſed with Means, zdly. The Purſuer, fince ſhe 
was Major had Homologat the ContraQ , by ſetting her Joynter Lands, 
and lifting the Rent thereof. 


The Lords having , before anſwer, heard Probation of the Proviſion, 
and of the. Joynture, and having at length confidered the whole Cauſe 
They firſt Repelled the Defenſe of Homologation , becauſe the © Purſuer 
' was not quarrelling what ſhe got , but what ſhe gave ; and therefore re- 
- quiring- Rectification to have more, They alſo ſuſtained not the firſt Re. 
Ga of Reduction, and found the Contra not to be a Donation betwixt 
Man and Wife: and they found the ſecond Reaſon of ReduRion Ree 
vant , in ſo far as extended to an enorme leſion beyond the latitude of Con- 
trads of Marriage amongſt fuch Perſons, ard therefore found it not Rele- 
vant, to reduce the Fee of the Wifs Provifion, but found it Relevantto 
add to her a further ConjunR-fee g and therefore ReRified the Contrad, 
in ſo far as ſhe had Aſſigned her Sums of Money, without reſerving her 
own Liferent thereof : and found, that ſeing the Fee returned not to her, 
ſhe ſhould have the Liferent of her own Portion, and her Provifion out 
of her Huſbands Eſtate, which is Eight or Ten Chalder of Vigual fur- 


ther. 


Malcome Scot 
contra 
Laird of Bearfoord, 
November 23.1664. 


_— having borrowed 4000 merk from Malcome Scot in Ano 162. By 


his ContraQt,heis oblidged to pay the Annualrent thereof .and the Sum at cer- 
tain. Terms, which Contra&t bears, That for Makoms better Security 


» 
Bear--: : 
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Bairford ſets to him certain Aikers of Land , for 53. Bolls of Victual year- 
ly , at Mak olms option , either to pay the Bolls, or to pay twenty ſhilling 
leſs then the Candlemeſs Fiers. Bairford alleadged , that Malcolm ought to 
compt for the full Fiars, and that the Diminution of twenty ſhilling, was 
Uſurary, given Malce#l more then his Annualrents, indiretly by that abate- 
ment 3 and therefore both by Common Law , and ſpecially by the late 
AB of Parliaments , betwixt Debitor and Creditor, that Addition was void. 
It was anſwered, that there was here no Uſurary PaQtion 3 Putit was free 
to Malzolm Scot, to take the Lands by his Tack, for what Terms he pleaſ- 
&d , and he might have taken it for half as many BoJls, or at four merks 
the Boll, for each Boll which would have been valid. 24, The Caſe of 
the AG of Parliament meets not, becauſe that is only in -Wodlets ; here there 
is neither Infeftrment nor Wodſet, but a Perfonal Obliegement, and a Tack. 

31g. There is a juſt reaſon to abate ſo much of the Boll, becauſe the Ten- 
nent behoved to be at the Expenſe of the Selling thereof, and at the hazard 
of theſe that bought, if they failed in payment. 


The Lords Suſtained the Tack, without Aunulling the Abatement, and found 
it not Uſurary. 


Halyburious 


contra 
*Porteons, 
Fodem die, 


| 4lyburtown having Married a Widow in the Potter-raw, there was 6 
ContraG of Marriage berwixt them , but he gave her firſt an Infeft- 

ment in all the Lands he had, the time of the Infeftment, and thereafter he 
gave her a ſecond Obliegment, providing certain Lands to him and her, and 
the Heirs betwixt them, which tailzing, . to devide bertwixt their Heirs: Her 
Heirs purſuing to fulfill this Obliegment: Helyburtown alleadged it was 


donatis inter Tirwm & #xorem, and now he Revocked. 


Which the Lords formerly found Relevant, unleſs the Purſuer condeſcend- 
ed, that this Infeftment was Remuneratory , for a proportionable Provifi- 
on , brought by the Wife , and after condeſcendence, having confidered 
whar the Wife brought , and what of it was before the firſt I ent, and 
what inrerveened betwixt the firſt and the ſecond; Albeit whatever fell un- 
to the Wife, was moveable, and would have belonged to the Huſband, Ju- 
re mariti, Yet if it had beenofthat value, to haveServed both the firſt arid 
ſecond Proviſion. 

They would have Suſtained bath , as Remwner atory in gratitude to the Wife, 
but they found no ſuch thing condeſcended an, or Inſiru#ed, and therefire they 
Reduced the ſecond Proviſion. | 
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Collin Hay 
contra 
Magiſtrates of E/gis. 
Eodem dive, 


Wa" Hay purſues the Magiſtrates of Elgin , for the Debt of a Rebe], 
Eſcaping out of their Priſon. They Alleadged Abſolvitor z F;ej 
Becauſe it was in the time of Richard the Uſurper. 2h, The 
Rebel Eſcaped , by breaking through the Roof of the Priſon , and they 
ſearched for him immediatly after. 

The Lords Repelled both Defenſes , ſting the Eſcape was #n day light, during 
which the Towns Officer ſhould Guard the Priſon, 


wiizabeth Nishet Lady 
conera 


Alurray. 
Eodem die, 


Lizabeth N#bit purſues a Poinding of the Ground, of certain Lands 
E wherein ſhe was Infeft , by James Wood her Huſband, Compearance 
is made for Patrick Murvay, who alleadged that he is Infeft by her Huſband, 
his Debitor in the ſame Lands 5 and ought to be preferred. lt is anſwer- 
* ed for the Lady, that ſhe ought to be preferred , becauſe both their 
Annualrents being baſe z albeit her Infeftment be poſterior ; Yet her Huſ- 
bands Pofleflion being her Poffeffion , and ſhe being Infeft before Patrick 
Mwrrey's Infeftment was cled with Polſeffion , muſt be preferred. Tt: was 
anſwered for' Patrick Murray 5 Firft, That a Huſbands Poffeſſion ſhould 
be the Wifes Poſſeflion. cannot be underftood in an Antmalrent, becauſe 
her Huſband never Poffefſed an Antatrent, bur the Property. 


This the Lords Repelled, and found the Poſleffion of the Property , as 
jus n8biliws, to contan the Annualrents eminerter, 


ah. Pairick Murray alleadged that the Huſbands Poffesfion bemg, the 
Wifes, is only introduced in favours of Contracts of Marriage , favere de- 
tis ; That becauſe Wives cannot Pollefs, during their Huſbands life ; vhere- 
tore his Paſtesfion is accomperd theirs. But this Infeftmerit in queſtion is 
not founded upon the Co of Marriage, but upon a pefterior Charter, 
of a difterent Tenor, 31y. Patrick Murray uſed citation before Card t freſtynext 
after the Ladys Infeftment , and thereupon obtained Decyeet in March, 
which muſt be drawn back to- the Citation. $o that the Huſband conld 
have. no Poſlesfion betwixt the Ladys Charter, and his Diligence , there 
being no interveening Term, It was anſwered for the Lady , that this 
Priviledge is allowed to Wites, that their Huſbands Pollesfior is theirs du+ 
ring their Marriage , favore detis, which may bes withoat a Con- 
tract, 


21y. The 


» Hirſt place, and Patrick Myrray in the ſecond place, 
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21. The Huſband being in preſent current Poſleſſion, from the very Date 
of the Wifes Seaſine, his Poſlcſhon is ſufficient to validate hers, 


The Lords ſound the Ladjes Infefiment to le firſt validat by Poſſeſſrn. 


It was further alleadged by Patrick Murray + that this Infeftment was donatis 
inter virum &- #xcrer, not being founded on the Contract of Marriage, 

which was ſatisfied before, at leaſt it is to the prejudice of him a lawtul Cre- 

ditor, who was Infeft before the Lady ; and therefore ſeeing the Ladys In- 
feftment is ſo free and lucrative, both parties being now Diſputing the Poſ- 

ſeſſion and power therein. The Ladys Inteftment cannur prejudge him. 

That the Contra&t of Marriage was ſatisfied 3 he condeſcends thus, that the 
Huſband was oblieged to Inteft his Wife in certain Lands, and to make 
them worth 18. Chalders of Vigaal, or otherwiſe at her option, to Infeft 
ker in an Annualrent, ita eff, ſhe made her option , and was Infeft m the 
Property, after which ſhe cannot return to this Annualrent in queſtion. Tr 
was anſwered for the Lady, that the Clauſe being conceived in ker option, 
muſt be Interpret her option not to receive the Infettmeit, but to enjoy 
either of the two ſhe pleaſed. Firj# , A Seafine cannot import her choile, 
which might have been given by her Huſband, withour her knowledge up- 
on'the Preccept, contained 1n the ContraR of Marriage, unleſs it were 1n- 
ſtruged, that ſhe did accept the fame by a Seafline , propriis manilus, or 
otherwiſe ; and that her Infeftment , was a valid effcQual Infeftment. 
3ly. Albeit that Article of the Contra@ of Marriage , were ſatisfied by tak- 
ing her choiſe ; yet ſhe being thereafter Infeft upon her Charter produced, 
in her Liferent Lands, and in the Annualrent mn Warrandice thereof, or 
with power to her to make uſe of the Annualrent it ſelf, principaliter, at her 
Option , albeit her choice once made, will exclude her from the annual- 
rent , principaliter, yet not in ſo far as ſhe 1s Infeft therein, to warrand 
and makeup the principal Lands, which can beaccounted no Donation nor 
Deed , in prejudice of a Creditor, becauſe it doth but make real and ef- 
feual the perſonal obliegement of wwrrandice. contained in the Contra. 
It was anſwered for Patrick Mwrray, that this alleadgance non competert hoc 
foco , buthe muſt only poind the Ground, until the Lady obtain a Declara- 
tor, of what is defective of her Liferent Lands, but cannot come in by 
way of Reply, 


The Lords found, that the Ladys acceptance of the Liferent Infeftment, 
fatisfied the obliegement in the Contra of Marriage, and did not ſuſtain 
the poſterior Charter, to give her any further choice; but ſuftained the 
Right of annualrent conſtitute therein, in warrandice of the Liferent Lands 
hoc leco, and' ordained the Lady to condeſcend upon the ſeveral Rooms, 
what they payed, and what was wanting, that ſhe might be preferred in the 
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Alexander Livingſftoun and Schaw of Scrnbeg 
contra 
Lord Forreſter and Creditors of Grange. 
Eodem die. 


| A Lexander Livingſtoun, as Aſigney by Miſtriſs Margaret Foyrreiter ang 
Sornbeg her Huſband , to ſome Debts owing to her by her Father, 
The umquhil Lord Forreſter having Charged the remnant Daughters, and 
Heirs of Line, craves Adjudication of the Eſtate of Forreſter and Baron 
of Grange; wherein the Lord Forrefter Died Infeft. Compearance is made 
for a Creditor of Grange, who produces a Back Bond, granted by the Lord 
Forreſter to the Laird of Grange, bearing, that the Infefrment was in truſt 
to the uſe and behove of the Laird of Grange , and only to the Lord For- 
refters behove for Reliefof Debts he ſhould be ingaged in jor Grange: and 
alleadged that he being Grarges Creditor ; and now inliſting againſt Grange, 
; Who has renunced to be Heir for Adjudging of the Eſtate of Grarge; tor 
Granges own Debt he has good Intereſt in this Proceſs, to alleadge no Ad- 
judication of Graxge Eſtate , becauſe it is only in Truſt» except in ſo far as 
may be extended- to my Lord Forrefters Relief: and if the Purſuer con- 
deſcend upon any Diſtreſs or Ingagement , he will inſtantly relieve the 
ſame, The Purſuer anſwered, that he being now in an anterior Dili- 
gence to this Party , ought not to be ſtopped in his Diligence , but muſt 
be admitted to Adjudge from the Lord F orreſters Heirs , whatever wasin 
his Perſon. And the other Party -may alſo proceed -according to his Dili 
gence , to Adjudge the Back Bond , and when he purſues thereupon, he 
ſhall have an anſwer. 24. There is no reaſon to ſtop the Adjudication, 
_ and to force the Parſer to condeſcend upon my Lord Forreſters: Debts 
or Intereſt , becauſe a Creditor cannot poſſibly know them z and there- 
tore Adjudications are always granted , generally of all Right the Debi- 
tor hdd, and is the only ground upon which the Adjudger can pranks 
havers of the Debitors Rights, to Exhibit and Deliver them, and thereup- 
on-to found Proceſſes and Condeſcendences , but cannot be urged to con- 
deſcend before he obtain Adjdication 5 and alſo infinuat that he would take 
his Adjudication, with the burden of the Back Bond + But ſome of his Ad- 
vocats reliled therefrom, 


The Lords: having conſidered the Caſe iamongit themſelves , , how dangt- 
rous - it were , 'if the. Creditors, or Perſons intrufed, obtaining Infefiment if 
an intraſted Eſtate ; the Back, Bond of Truſt being. perſonal ,. would not ex- 
clade them 5 - and albeit the 'Perſon iniruited mere, wot ſolvendo , 4 
this Caſe the Intruited Eſtate , as to the Heirs and Creditors , would be 
inavdjdablie lot. : 

And ſome being of opinion , that a Perſonal Exception upon. a iBack 
Bond , could not be competent to burden , or qualifie a real Right, 0 
an Action for obtaining thereof - But the moſt part were of opimion, 
that albeit the Right , if it were compleat, would be real z yet this 
Aion for obtaining thereof , is but Perſonal ; for real Actions are ſuch 
only which proceed upon real Rights , and againſt the Ground , ſuch 2 
upon Annualrentsz and therefore this being a Perſonal Action , might 


be excluded , or qualified by a Perſcnal Exception upon the Back _ 
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And therefore they Adjudged , with the Burden of the Back Bond. 


Earl ,of Sutherland 
contra 
Hugh Gordoun, 
December 1, 1664. 


THe Earl of Sutherland purſues a Declarator againſt Hugh Gordevr 

his Vaſſal , that his Right being holden Feu , two terms has run 
into the third , and thereby the Right is extinct , nat only by the AR of 
Parliament , but by a particular Clauſe in the Defenders Inteftment, at leaſt 
in the Diſpoſition, whereupon his Charter and Seafine proceeds. There is 
alſo called an Apprizer, who alleadged, that he being a ſingular Succeſs 
for and a ſtranger to his Authors Rights, during the Legal unexpyred, 
is not oblieged to poſſeſls, and cannot omit his Right by his Authors 
fault, or by his own Ignorance. 


The Lords I ——_— this Caſe , and reaſoning amongſt them- 
ſelves , upon the difference of a Clauſe Irritant, in an Infeftment Feuy 
and the benefit of the A& of Parliament, they found that if the Purſuer in- 
ſiſted upon the Act of Parliament , the Deſender might purge the Failzie 
by payment at the Bar, but if he inſiſted upon the Clauſe 1n the lnfefr- 
ment, it behoved to be conſidered , whether that Clauſe was in the real 
Right, by the Charter and Seafine, either ſpecially or generally , under 
the proviſions contained in the Diſpoſition « Or if it wasonly in the Dif- 
polirion, : 

In which caſe , though it might operat againſt the Vaſſal, or his Heirs, 
yet not againſt the Appryzer, unleſs the Seafine had been immediatly upon 
the Diſpoſition, In which caſe the Diſpoſition ſerves for a Charter. 


And therefore ordiiued the Purſuer to condeſcend, and it is like , that in 
favonrs of the dppryzer , being a ſtranger, they nould ſuffer kim to purge at 
the Bar , utcunque # this Cauſe, it was not found neceſſar #0 cite all Parties 
«t the Mereat Croſs , albeit the Letters bear ſo, 


Veatch 
Contra 


Paterſos. 
December 2. 1664- 


Pim having ſet ſome Lands to Veatch in Annd 1645, The Tack con. 
tained a Clauſe , that the Tennents ſhould be relieved of all publick 
Burdens ; and having left the Land in 1653. two or three years there- 
after, he raiſed a Purſuit againſt Paterſoz the Heretor , for payment to 
him of all the publick Burdens he had payed out, and renews the fame 
Purſuit, and produces the Receipts of the publick Burdens, and alleadges 
that there was a Penalty in the Tack of an hundred pound, that Te 
_ Poſleſle Peatch , at the Entry of the Tack , wherein he 


The 
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The Defender alleadged , that it muſt be preſumed , that all the Tickets 
and publick burden, was allowed in the Rent , or otherwiſe paſt from 
by the Purſuer , ſeing he voluntarly payed his hail Rent Or otherwiſe 
all the publick burdens in Scorland, payed by Tennent, may infer a Diſtreſs 
upon their Maſters to repay the ſame, The Purſuer an{wered,that that pre. 
ſumption could not take away his Writ-, viz. the Tickets produced ;, but 
if the Defender gave Diſcharges, he ought to have made mention of the 
allowance ofthe publick Burdens therein. 


The Lords having conſidered the Caſe , as of Importance for the prepa- 
rative, tound the Defenſe upon the Preſumption Relevant, unleſs the Pur- 
ſuer-inſtru&t by Writ, or the Defenders Oath , that theſe Tickets were not 
allowed in the Rent : And as for the Penalty, the Lords found , that it 
ought to be reſtrited to the damnage, and that the ſame was not now pro- 
bable otherwiſe, then by the Detenders Oath. 


James Wilſon 
contra 
Alexander Home of Linthill. 
Eodem die, 


Ames Wilſon having purſued Alexander Home of Linthill, as Sheriff of the 


Shire, tor the Dzbt of a Rebel, whom he ſuffered to Eſcape, - 


In which, this Defenſe was found Relevant, that the Rebel in the ta- 


king, ' had wounded theſe that were taking him, and had Eſcaped vi maſore, 


The Laird of Clerkingtoun 
contra 
The Laird of Coribie: 
December 3.1664. 


Ir Welliam Dick having Appryzed ſome Lands, holden of the Town of 
Irving , and charged the Magiſtrates to receive him. The Laird of Corſ 

| bie having Compryzed the ſame Lands, ſome dayes after, was received by 
the Town, the nextday after Sir Wiliems Charge ; and about a Month af. 
ter, Sir Williaws was alſo Infeft. Clerkingtour: having Right from Sir Will 
am, purſues Corsbie; Firlt, for Mails and Duties , Corsbie was found to 
have the benefit of a poſlefiory Judgement, by ſeven years Poſlesfion, and 
thereupon was Affoilzied. Now lerkingtoun 1nfiſts in a ReduQion on this 
Reaſon, that he —_— firſt Appryzed, and Charged the Superiour, they 
Colluded with the Detender , and gave him a voluntar infeftment, the next 
Day after his Charge; and therefore his Infeftment, though after, ought to 
be drawn back'to. his Charge and Diligence, and he preterted. The De- 
fender anſwered, that the Reaſon ought to be Repelled, becauſe the weight 
of xhe Reaſon is the Purſuers Diligence, and the Superiours Colluſion, which 
hold'not, | becauſeall the Diligence Sir William Dick, did, was the firſt Charge 
upon the Letters of four Fortns, which bear only with Certification, that in 
Caſe of Diſobedience, Letters of Horning would be dire& ſimpliciter , and 
this is no more then a Premonition, and put no Obligation upon the Superi- 
our, 


FAY 


i. tit Ot av a © ++ 


The Decifons of the Lords of Sefvion: 235 


our, until the cond Charge, which was Horning : Neither did Sir 9/58 
liam ever inſilt any further then the firſt Requiſition, 


The Lords found that the firft Charge was ſufficient, in this caſe, where 
the Superiour gave an Infeftment before the Expyring of the firſt Charge, 
and before the {ccond Charge could be given, and thereby that a Superiour 
might prefer an Appryzer , though poſterior to a prior , do what Dili- 
gence the prior could. But they found, that ſeing Sir William Dick had been 
filent, until his Legal Reverſion was Expyred , and had not challenged the 
Defender, who was in Poſlesfion , and thereby had Excluded him from the 
benefit of Redemption competent to him, if he had been found to be but the 
ſecond Right within the Legal. Thereforethe Lords found Sir W:{l:am Dicks 
Appryzing Redeemable by Corybie, within year and day, after the Sentence. 


Mr. James Hutcheſon 
contra 
Earl of Caſſzls. 
Fodem die. 


R. Jancy Hutcheſon having Charged the Earl of Caſſils for his Stipend. 

The Earl Suſpends, and alleadges,firſt, thatthe Charger had no right 
to the Wh forday Term, 1663. becauſe that Term waspalt before his Prelen- 
tarion , at leaſt before his Inſtitution and Collation. 2/y. There being but 
a Decteer of Modification , and no Locality. The Earl alleadged Locality 
_ be firſt made, and he lyable but for his proportional part of the Sti- 
Ms Lords fond that the Stipend affefted the Tinds , and the Miniſler might 
take himſelf to any ofthe Heretors, in jofar as he had Teind, and ther fore ſuſtain. 
ed the Condeſcendenct, and ordain:d the Charger to prove what Teind my Lord 
had, without prejudice to him 18 crave his Relief, | 


Lady Craig and Greenhcad her Husband 
CONnra 
Lord Luire- 
Deceand. 7: 1664. 


© fe Lady Craig being Infeft in Lifezxemt, purfues her Tennenes. Com- 
pearance k made for the Lord Laire , who Appryzed the Lands of hee 
Huſhand , ane allegdges that he ought to be preferred, beceaute he ſtands 
pablialy lateſt, and any Right the Lady has , is but baſe , holden of her 
Huſband; and before ſhe attamed Pofſesfion } be was publickly inieft. It 
was anſwered for the Lady , that her Huſbands Poſlesſion is her Pdſſesfion; 
and ſo her Infeftment was cled with Poflesfion , from the Date thereofs 
It was anſwered that that holdsonly in the caſe of an Infeftment to a Wife; 
npon her Contri@ of Marriage 3 but this was but an additional gratuitous 
Infettment , ffante matrimonio , ſhe being competcntly provided before by 
her Contract. 


In 
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In which cafe fuch Proviſions cannot prejudge Lawful Creditors, neither 
can the Huſhands Poſſeſſion give the benefit of a poſlefiory Judgement to 
the Wife, unleſs ſhe had Pollcſſed ſeven years after his Death. 


The Lords found, that ſuch Infefiments as theſe, being gratuitcas and «olun. 
tar, could not be prejudicial to the Husbands Creditors, nor give the Wife | 
poſſeſſory Judgement : And the caſe bere being with 4 Creditor of the Husbands, 
they did nct proceed further to conſider, and determine , if the Hubands Poſ. 
ſejſron, in ſuch a caſe, mwonld not validat the baſe Right, as to any aquird 
Right thereefier. 


Eccles 
contra 
Eccles. 


Eodem dit. 


N an Aftion ofa Compt and Reckoning betwixt theſe two Infants. It was 

alleadged for the Defender, that he being purſued upon his Fathers 
back-bond , oblieging him to make Compt and Payment of the means of 
umquhil Fergus Eccles his Brother, to Themas Fccles;, and umquhil As- 
drew Eccles, the Purſuers Father, It was anſwered , upon condition that 
Mr. Hugh, the Detenders Father ſhould have the third part to himſclh 
The Queſtion was concerning the manner of Probation, The Purſuer al. 
leadged, it was only probable ſcripro, he being a Pupil and his Father 
dead. The Defender alleadged, it was probable by the Tutors Oath, be- 
ing ſo likely in it ſelf, that Mr. Hugh being the third Brother, ſhould have 
the third ſhare, and that Thomas the Tutor did accordingly allow him the 
third ſhare ; and there was produced a Teſtificat of Ballcke, that there 
was an agreement | 

Notwithſtanding wh er tof, the Loyd: refuſed to take the Tutors Oath, ex offi 
cio, ſeing they found, albeit it were CA ffirmative it could not prove againit the 
Pi pil. 


Seot in Carlyle 
contra 
Henderſon and Wilſor. 
December 8. 1664. 


Ris Scot having Charged Menderſon and Wilſon upon: their Bonds, 
they Sulpend , and offer them-to prove payment of a part , by Wit- 
nefles, and-alleadges that it' being the Law of England, that W.tnefles can 
prove to take away Writ , that - therefore theſe Boijds being Contracted in 
England, with Engliſh men, the Sufpenders ought to have the ſame be. 
nefit of Probation , they would have had, ifthey bad been Arreſted in Eng- 
land, _ their Bonds, or purſued there, and adduced a Praftick of Dwry, 1n 
Anno 1626: : 


F 
f . . 
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The Lords having accuratly Conlidered and Debated this Caſe among(t 
themſelves, and finding that locus contraFur, was in England. But the 
Bonds bare expreſly a Clauſe of Regiſtration in Scotland : And that fach 
Bonds had been ordinar betwixt Merchants in Ezg/azd , and Merchants in 
Scotland; and in no time ſuch a Probation admitted, and that it would fur- 
niſh an ordinary dclay in ſuch Cafes, to the diſadvantage of Merchants, 
and hindering of Trade, by always offering to prove payment ;n England, 
by Witneſſes , which could require long time. 

* Therefore they found the reaſon only probable, (cripto ve! juramento, 


Mr. Cornelius Inglis 
' CONtra 
Mr. Rodger Heoeg. 
December 9. 1664. 


R. Cornelius Inglis purſuing a Removing againſt certain Tennents 
M near Dambar , upon an Infettment and Appryzing. It was alleadg- 
ed for the Tennents, that they were Tennents to Mr. Kodger Hogg, by pay- 
ment of Mail and Duty to him, and he was not called. The 
Purſuer anſwered 202 relevat, unleſs the Defenders condeſcend upon Mr. 
Rodgers Right, which might defend himand them, The Detenders anſwer- 
ed , firſt; that they could not be oblieged to Diſpute their Maſters Right, 
but he ought to be called to Diſpute his own Right. 2/3. It was inſinuat, 
that Mr. Rodger had an Appryzing, and a Charge againſt the Superiour. 


The Lords repell:d the Defenſe, unleſs the D:fenders condeſcended upon ſach a 
Right as were walide to exclude the Purſuer, being prior to hir : but the Teunents 
adged no ſuch Right, and Mr. Rodgers Charge was poſterior 10 the Purſuers 


Infefiment. 


John Veatch younger of Dawick, 
contra 
Alexander WV illiam(on. 
Eodem die. 


Ohn Veatch purſues Wi'liamſon upon the A& betwixt Debitor and Creditor, 
J for paying to him of his proportional part of the Mails and Duties of Ap= 
pryzed Lands, ascoming in pri paſſs with the Defender, by an Appryzing, 
within a year of his. The Defender alleadged abſolvitor, becauſe he has 
Right to the firſt Appryzing, led before the Act of Parhament , be- 
twizt Debiior and Creditor - and therefore he has the benefit of the 27x; 
AE ofthe laſt Seffion of Parliament, declaring, that where an Appryzer, 
for his own Security , had redeemed a prior Appryling , and gotten-Kight 
thereto before the AF , betwixt Debitor and Creditor, The faid firſt Ap- 
pryſing ſhould have the ſame effet , it would have had before the AZ, 

itor and Creditor , and ſhould not come in peri paſs, The Purſuer 
anſwered , that behoved only to be underſtood , where the ſecond Ap- 
pryzer had upon neceſſity to ſhun the expyring of the legal redeemed, and 
gotten Right to the firſt Appryſing, which could not be ſaid here, becauſe 
the Debitor being minor, the legal had, and has a long courſe to run, 


2T The 
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The Lords ſuſtained the Defenſe without any Juch limitation, in reſpeit ofthe 
expreſs Tenor of the AG of Parliament. x 


Robert Learmonth 
T contra 
Laurance Ruſſel. 
Ecdem die. 


Obert Learmonth being purſued by Lawrence Rafe! , for the price of 
Wines, and the matter referred to his oath, gave in a qualified Oath, 
bearing, that the Wines in queſtion were ſent to him, not to be ſold till fur- 
ther order, and that therefore he keeped them unſold till theend of the year, 
and when they were n hazard of ſpoilling , fold them for 12 pound Sterling 
the Tun , and that he that ſent them, wasDebitor to him by Bonds and De. 
creets , in a greater ſum. It was alleadged, neither member of the quality 
was competent 3 not the firſt, becauſe it was offered to be proven, that the 
Wines at that time gave 20. pound Sterling ; and not the ſecond; becauſe it 
was an exception of Compenſation, and relative to Writ. 


The Lords ſuſtained th: firſt member of the quality, but rejefted the ſecond 
and found it relevant io be proven, by way of exception. >= 


Goldſmiths of Edinburgh 
contra 
Robert Haliburton. 


December 10: 1654, 


= Goldſmiths of Edinburgh having obtained Decreet againſt Halibur. 
to, as Heir to his Father. He ſuſpends upon this Reaſon, that the 
Goldſmiths confirmed themſelves Executors Creditors to his Father , and 
muſt allow the Inventar, which either they have in their hand , or at leaſt 
ſhould have done Diligence therefore. It was anſwered for-the Executor, 
that they being Executor Creditors, are not lyable for Diligence, having 
Confirmed but to their own tchove , for their payment, and as Cred- 
tors may arreſt, apprize, and do all Dilligence, ſeverally , the one but 
prejudice of the other, ſo may they Confirm. 21y. They Grad, that hay- 
ing Confirmed in Edizbergh, whereas the Defun&lived and died within the 
Diocie of Glaſgow, that therefore theirTitle wasnull;and therefore did not pro- 
ceed. And laſtlie oppons their Decreet i» foro, The Suſpender anſwer- 
ed, that they can never obje& againſt the nullity of their own Title, 2/y. All 
that time there was no Commiſfioriat Conſtitute for the Shire of Air, where 
the man died, and fo Edinburgh was commenis pairis. 


The Lords having Debated the general caſe , whether Executor Cred:- 
tors were lyable for Diligence , waved the ſame, but found that in this Caſe, 
in reſpe of the queſtionableneſs of a Title, they would not find them lyable upon 
their negligence, 
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Lyon of Muirask 
contra 
Sir Robert Farquhar. 
Eodem die. 


Tirask having purſued a Declarator of Redemption of the Lands of 
Balmellie , againſt Sir Robert Farquhar, Litiſ: onteſtation was made in 
the Cauſe , wherein the Order was ſultamed, proceeding upon an Adjudi- 
cation againſt Sir John Orguhart , as Heir to his Goodhire , and it was of- 
fered to be proven y that he died in the Right of the Reverſion of this 
VVodſet, which was but baſeand holden of the granter, tor proving where- 
of, his Charter was produced, bearing the Barony of Craigfintrie and Bal- 
mellie , per expreſſum. At the adviling of the Cauſe, It was alleadged that 
the Defenderhaving proteſted for Reſervation, contre prodecends. It is now in- 
ſtantly verified, that the Grand-Father died not in the Right of the Rever- 
fion , bur that he was denuded by Diſpoſition to his Son, inſtructed by his 
Charter produced. The Purſuer anſwered , that he opponed the ſtate of 
the Proceſs. And if ſuch a Defenſe were now competent , it ought to be 
Repelled , becauſe he hath Right from Sir Jokn Urquhart, who is Heir 
ed and Retoured to his Father, in whole favours his Grand-father was 
Denuded, and has declared, that he conſents to the Declarator upon that 
Ground , and Renounces all other Right, The Defender an, 
fwered , that the order having been = uſed upon the Adjudication from 
Urquhart, as Heir to his Grand-father, 1fthat be excluded, albeit the Pur- 
ſaer have another Right, he muſt uſe the-Order, de zovo, and redeem there- 
upon, 2h, Sir Fobn Urquharts Right produced Renounces , but does not 
Diſpone any Right to the Purſuer. | | | 
The Lords having conſidered the ſlate of the Proceſs, fotind that a Re- 
ply inſtantly verified, is receiveable poſt concluſum in cauſs, unleſs it were 
alleadged ro have been known to the Proponer , and doloſe omitted 3 by 
which the Purſuer might be put to a. Duply , ſuffering new Probation. 
Bur the Lords found that the Charter produced , bearing the Grand-father 
to be Denuded, did not inſtantly verifie, becauſe it expreſſed not Balmel- 
lie, and would not allow a Term to prove, part and pertinent. 
It was further alleadged by the Defender , no Declarator till the Sunis 
conſigned were reproduced at the Barz:eſpecially, feing 'it was offered to be 
roven A the Purſuer liftedthem himſelf,and he being at the Bar,it isinſtant- 
verified. | 
: The Lords ſuſtained the ſame, and Declared, the Sum: bring Reproduced before 
Extra@, and that the Purſer ſhall be lyable jor Annualrent , or the Wodſeiter 
* ſhall retain the Duties efferring thereto, | 


Lord Rollo 
contra 


His Chamberland. 
December 13. 1664. 


He Lord Rollo having purſued his Chamberlain for Intromiffions , con. 

- form to a particular accompt libelled.,, The Defenders have compear- 
ed, offered to prove he was Diſcharged , which was found relevant ; and 

2 T2 


now 
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now producing the ſame, it proves but for a part 5 whereupon the Purſyer 
craved Sentence for the reſt; It was alleadged for the Defender, that there 
was nothing produced to inſtruct the Intromiſton. The Purſuer anſwered 
that the Defender having made Litiſcomteſtation, upon a Diſcharge, without 
denying the Intromifſion, he has acknowledged the Libel, and the Purſuer 
cannot be put to provethe ſame , without inverting the Order, and mak- 
ing two | Eiſconreſations in the ſame Cauſe. The Defender anſwered, that 
this being but an omiſſion of the Adyacats or Clerks , of a thing palpable, 
the Lords might reponethe Defender. 


The Lerds adtered to the AGF of Litiſconteitation 3 but referred to ſome of 
their number , to move the Parties to what was equitable ; and it was thought, 
that if the Defender would alleadge that he was not Intrometter, for theſe parti. 
culars, but that they were in the Purſuer, or his other Chamberlains hands, and 
were tnſtantly verified by his oath, it were receduable. 


Biſhop of the Iles 
contra 
James Hamiltoun. 
Eodem die. 


w= Biſhop of the I/es purſuing Hamiltour a Merchant in Edinburgh, 
for his Teind Fiſh taken in the Jſes , which is a part of the Bi 

Patrimony. The Detender alleadged . that he being a Merchant, and not 
a taker of Herring, cannot be lyable for the Teind thereof, no more then 
if one ſhould buy Corns in the Mercat, ' or out of the Barn-yard; he could 
be conveened for the Teind. Tt was anſwered for the Purſuer, that it 
was the immemorial cuſtom that the firſt buyer from the Fiſhers ," ſhould 
be lyable to the Biſhop of the ſes, for the Teind of the Fiſh, bought, and 
for proving thereof, produced a Decreet at his Predeceſſors inſtance, againſt 
ſome Merchants in Edinburgh 5 which Decreet did bear , that in a former 
Decreet, betwixt the ſame Parties, the Biſhops had proven immemorial Poſ. 
ſeſſion againſt the Merchants, 2h. The mftance holds not of buying 
Corns in the Mercat , or Barn-yeard 3 but if any body ſhould buy the whole 
Cropt , when it was upon the Land untaken off , being in the Sheavegor 
Stoucks, he would undoubtedly be lyable as Intrometter for the Teind : 
if any Merchant bought not upon the place, where the Fiſhes were taken, 
he was not lyable : but buying the Fiſh freſh, as they were taken, in whole 
Boat-fulls, and ſelling them there themſelves; ſuch Merchants muſt be liable 
as Intrometters. The Defender anſwered, that the Immemorial cuſtom was 
indeed Releyant, but a Decreet againſt ſome few Perſons, could not prove 
it againſt others, being #ntey alior atFum. But here there wasonly a Decreet 
bearing, that there was a former Decreet, in which that was proven. 


The Loyds ſuitained that member againit theſe who bought the bering and/alt- 
ed them themſelves, to be proven by their Oaths, and would not ſuſtain the Proba- 
tion of the Cuitom , ſeing the principal Decreet was not produced, unleſs that at 
leafs the Teſtimonies proving that Cuitom, were repeated and produced ont of the 
old Proceſs, that it might appear, whether there were any ground of ObjeGion againſt 
the manner of Probation, 


Lady 
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Lady Colvil' 
contra 
Lord Colvil. 


December 14, 1664. 


T He Lady Colzil purſues the Lord Colvit to relieve her of the whole Debt, 
he1exable and moveable of the Defun&, his Predeceſſor, becauſe the 
Defun& in his Teſtament, had named her, bis Lady, Executrix and univerſal 
Legatrix, - with a ſpecial Clauſe, that ſhe ſhould be free of all his Debt what- 
ſomever. The Detender alleadged Abſolvitor, becauſe no Deed done by a 
Defan& #: (eZ, or in Teſtament can*prejudge his Heir. The Purſyer re- 
plyed, that this Teſtament was made in the Defuntts /eige pouſtie, The De- 
fender anſwered , that on Death-bed, and by Teſtament equiparantur. 
Which the Lords found Relevant and aſſoilzied. 


« Laird of Phillorth 
contra 

Forbes of Aſlocon. 

December 16. 166 4, 


Hillorth as Donatar to the Eſcheat of Foybes of Aſiocor, and having obs 
P tained general Declarator, inſiſts jn his ſpecial Declarator. It was al- 
leadged Abſolvitor, becauſe the Horning , whereupon the Gift was granted, 
is null, in ſo faras being beyond Dee , it is upon fix dayes , contrair to 
to the AR of Parliament 1600. Declaring all Hornings beyond Dee, on leſs 
then fifteen dayes null, conform to a Deciſion in Dwry, albeit on a Bond, 
bearing a Clauſe of Regiſtration on ſix dayes only , February 14. 1625; 
Stewart contra Bruce, It was anſwered for the Purſuer , that the Ads of Par- 
liament hinder not the agreementsof Parties; but is expreſly anent Hornin 
on Lawborrows or the like 3 but theſe are on the parties own conſent by 
the Clauſe of Regiſtration + and if theſe ſhould not be valide, all the Horn- 
ings and other Executorials thereon beyond Dee, ſince 1600, would be null, 
andſuch Bonds would have no effect, ſeing upon the Clauſe of Regiſtration, 
Horning could not be otherwiſe dire& on tix dayes, and ſo they ſhould not 
have any ſummar execution. The Defender anſwered that the A& isgenc= 
ral of all Hornings, and bears a general Reaſon, becauſe it is impoſſible for 
Parties at ſuch diſtance, to come to Edinbyrgh to Suſpend in four dayes, and 
privat paQtions cannot derogat from general Laws, where the expreſs rea- 
fon is for publick utility , contrair to which, no man can make himſelf Re- 
bel, more then he can give power to Incarcerat himſelf; where Law gives 
. No warrant, but prohibits. 


The Lords Repelled the Defenſe, and ſuſtained the Horning. 


Innes 


Contra 
Forbes of Touchox, 
Eodem die. 


Fiz having Charged Forbes of Touchon on an A of Adjournal, for an 
Aſlythment, for wounding him, and reparation of his Blood, He 


Suſ- 
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Suſpended , and alleadge the A&t was mill, wanting Citation, Com. 


pearance or probation. It- was anſwered , that being the AR of the Juſtice 
General, who is Supream in criminalilus, itcannot be recognoſced by the Lords, 


The Lords having confidered the caſe amongſt themſelves, thought that in | 
what was truly Criminal, as to corporal pains or amerciaments in way of 
puniſhment, they would not medle with the Juſtice Sentences, but A yth- 
ment, being civil for the Damnage and Intereſt of the Party, purſuable he. 


fore the Lords, they might recognoſce thereon, and therefore in reſpe& that 
the Probation of the Fact was by a Proceſs before the Baillies, they ordained 


that Proceſs to be produced before anſwer, and the Suſpender to conde. 
ſcend if there was any exorbitancy in the Sum decerned for the Aſlythment, 


Mr, Thomas Paterſon 
coutra 
Watſon, 
December 17. 1664. 
M R. Thomas PaterſonCharges Watſon to remove from his Gleib,who alleadg. 


ed the Deſignation is null, becauſe it is not ſubſcribed by the Miniſters 
Deſigners,but is only the aſſertion of aNottar.2ly.By theAR of Parliament 1663, 
anent Gleibs, there 1s an —_— of Royal Burrows , to which Miniſters 
Gleibs are not due, ta ef7, Dyſert is a Royal Burgh. The Charger anſwer- 
ed to the firſt, that the having a warrand from the Biſhop and Preſbytrie his 
inſtrument of Deſignation is as ſufficient as a Seafine , to give Right to Land, 
And to the ſecond, the Royal Burrows excepted, muſt only be underſtood 
of ſuch who have not.a Landwart Congregation, but arechiefly conſtitute 
of an Incorporation for Trade; but this Burgh is notourly known tobebut 
a Burgh of Barony, holden of the Lord Sinclar ; albeit it has the priviledge 


of Votein Parliament, and is a Parſonage. 


| The Lords, Suſtained the Deſignation, but before Extra, ordained the Teſti- 
ficat of the eMiniſters Deſogners, under thelr hands to be produced. 


Sarah Blomart 
contra 


pk Earl of Roxburgh. 


Arah Blomart purſuing the Earl of Roxbwrgb: he alleadged ſhe could have 

| g no Proceſſes, being of the United Provinces , who are declared encmicy 

to His Majeſty. It was anſwered, that there wasno Denunciation of War by 

His Majeſty, as King of Scotland, nor any Proclamation in Scotland to that 

purpoſe, It was replyed, that there was a Warrant by the King and Coun- 
ci], to ceaſe upon all the Dutch Veſſels in Scotland. } 


The Lords found that this was but an Imbaygo, and no Denunciation of War in 
Scotland, and therefore found Proceſs. 
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Mr. James Reid Miniſter of North-Leith 
contra 
William Melvil- 
December 20. 1664. 


R. James Reid Charges William Melvil for the Teind of hard Fiſh, 
bought by the ſaid William in the Lewes , and imported by him at 
Leah. He Suſpends on this Reaſon, that he bought the ſaid Fiſh from Mer- 
chants in the Mercat , and did neither take the ſame himſelf, nor bought 
them immediatly when they were green from the Taker , and fo can bely- 
able forno Teind. The Charger anſwered that he is decennalis © triennalis 
Poſſeſſor of getting twenty ſhilling of the Laſt, of all Fiſh imported at New- 
hevez z and for inſtrufing thereof , produces a Decreet 1n Anno 1634. and 
anotherin Ammo 1662. and if need beis, offers him yet to prove Poſleffion. 
The Defender anſwered, that theſe Decreets are exprelly againſt the Fiſhers 
or Takers of Fiſh, but not againſt Merchants , buying and importing the 
fame: and as for the Cuſtome , wor Relevat, unleſs 1t were an univerſal Cu- 
ſtome eſtabliſhed by Sentences; for ifſome few Merchants ſhould have to fave 
themſelves trouble , given an uncertain acknowledgement , according to 
their owndiſcertion, and no fixed Duty, nor by no compulſive way, it 


nor, : 
ke Lord; Suſpended the Letters, except only for ſuch Fiſh as ſhould be taken 
by the Boats and Fiſhers of New-haven, 


Aenes Tonng and her Huſband 


COntra 
Bic hanan fs 


Eodem die, 


Gmnes Towng purſucs Buchanan, her Children, for her third of her HuC. 
A bands Moveables, and for her Literent uſe of the other two thirds, 


conform to her Contract of Marriage, whereby ſhe is provided, to his Life- 
rent of all Goods and Geir » conqueſt during the Marriage ; moveable and 
immoveable. The Defenders anſwered, that the Purſuer cannot both have 
the third and the Liferent of the whole, becauſe it muſt be preſunied, that 
the Liferent of the whole , was given 1n fatisfation of the third and all. 
The Purſuer anſwered , that this could not be preſumed, unle6s it had beer, 
ſo expreſt, nomorethen a Terce is excluded by a proviſion of Li 
leſs it bear in —_s _ a Hr a 
The Lords found the Defenſe Relevant , that the Purſuer could 16 

have ker = q and the Lincs of the reſt, but gave her kl, ci f oh 
third, provilione legis, or of her Liferent of the whole, proviſione hominis, 


Earl of Athol 
contra 

John Scot. 

Fodem die: 


terent, un- 


He Earl of Athol having obtained Decreet againſt Fohr: Scot, before tlic 
T Cotnmiſlar of Dunkeld, for the Teinds of the hy John his Lands; Hc 
Suſpnds, and raiſes ReduQion on this Reaſon, that albeit the Decreet bear 


-—» 


a 
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a Defenſe proponed, that the Teinds in queſtion are Mortified by the King 
to a Kirk,and that the ſame was found Relevant,and that the ſaid Joby ſuccum- 
bed in proving thereof, yet he offers 1m to prove that before the Term 
elapſed, he produced the Mortification b: fore the Commiſlar, and thereupon 


took Inſtruments, which 1s produced. - 
Which the Lords found Relevant. 


| Mr. George Norvel Advocat 
contra 
Margaret Sunter. 
Eodem die. 


R. George Norvel purſuing for Mails and Duties upon an A pryzing, 

Compearanceis made for Margaret Swwter, who alleadged abfolvins 

becauſe ſhe was Infeft in Liferent , before Mr. Georges Right ;- which being 
found relevant for inſtruing thereof, ſhe produced her Seafine. 

Which the Lords found not to inftruct withoutan Adminicle, and there. 
fore ſuſtainedthe Decreet, 

The ſaid Margaret raiſed Reduion of this Decreet,” on this Reaſon, that 
now ſhe produced an Adminicle , viz, her Contra& of Marriage. 21y, That 
the Decreet is null, becauſe the quantities are not proven. The Chargeran- 
ſwered to the firſt, that the Lords having found the Exception not proven 
the Purſuer could not be admitted in the ſecond inſtance againſt a Decreet, 
in foro , upon production of that which ſhe ſhould have produced at firſt, 
As to the ſecond , he needed not prove the quantities; ſeing her EXCEpti- 
on was total, without denying the quantities. 

The Lords found the Decreet valide, but ordained ſome of their number ty 
deal with Mr, George , to ſhow favour to the poor woman. 


Dodor Ramſay 
oy contra 
Mr. William Hogg and Alexander Seton. 
December 22, 1664. 


TD Hele three Parties having appryzed the tame Lands, the firſt Appryzer 
being Infeft , the ſecond not being, and the third being Inteft: The 
firſt Appryzer declared he would not inſiſt for the Mails and Duties of the 
whole, but only poſſeſſed a part. The queſtion came, whether the ſecond 
Apprizer , not havingCharged, ſhould be preferred ro the third, who was 
Inteft, It was alleadged for theſecond Appryzer , that he needed not beln: 
feft, becauſe the firſt Appryzer being Infeft in all, he had the only je pro- 
prietatis, and there was nothing remaining, bur jus reverſionis , which the 
Appryzing alone carryed: and as the ſecond Appryzer might redeem the 
firſt ; as having the right of his Reverſion; ſo he might force him , either 
to poſſeſs the whole, whereby his Appryzing might be ſatisfied, or givewar- 
rant to the ſecond to Poſleſs the remainder , ſo likewiſe he might uſe 
Redemption. It was alleadged for the third Appryzer, that if the queſtion 
were of the Redemption of the Land, the ſecond had good Right; but the 
queſtion being tor the Mails and Duties, a right of Reverfion, could never 
carry theſe without a Seaſine, 
The 
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The Lords conſidering the Point in Law and the great diſaduantage the 


Leiges ſbould ſuſiain, if all Appryzers were neceſ«ttat to take Infefiment, They 
prefered the ſecoud Zpprozer. 


Cornelius Inglis 
contra 

My, Rodger Hog. 
Eodem die; 


R. Cornelias Inglis being Infeft vppon-an Appryzing, purſues a Re. 
moving 3 compearance is made for Mr, Rodger Hog : who alleadged 
that he is alſo Infeft , and had charged the Superiour, though, after the 


firſt Appryzer, and had poſlcſſed ſeven you by litting the Mails and Dus 


ties 3 and therefore craved the benefit of a Poſleſlorie Judgement. 


The Lords having considered the Caſe amoneſt themſelves, mhether an Appry- 
Zing and Charge, without Infeftment could give the benefit of a Poſſeſſorie Juadge- 
ment. They were equally divided in their Votes , and the Presid:nt reſolved before 
he gave his Vote to ſettle the Parties. 


contra 
Edmiſtoun of Carden. 
January 6. 1665, 


Dmiſtioun of Carden being purſued by a Creditor of his Fathers, as Lu. 
E crative Succeflor to his Father, by accepting of a Diſpoſition of his Fa- 
thers Lands,after contracting of the Purſuers Debt, alleadged abſolvitor; be. 
cauſe , being purſued betoreby anotherCreditor of hisFathers,he did then al- 
leadge, that hisDilpoſition was not Lucrative z but for a Cauſe onerous,cqui- 
valent to the worth of theLand, which he proved,by inſtructing the Rental, 
and Rate of the Land, at the time of the Diſpoſition, by Witneſſes, and 
the Sums undertaken for it by Writ, whereupon he was Afsoilzyed,and can 
never be again conveened upon that ground 5 am obeſt exceptio rei judicate, 
for if he had been condemned as Lucrative Succeflor,upon the other Creditors 
Probation : It would now have proven againſt him,and therefore, his beng Af- 
ſoilzied muſt be profitable to him againſt others ; unleis Colluſfion were al- 
leadged and Inſtrufted. The Purtuer anſwered, that this abſfolvitor was 
yes inter 4lios ala : and albeit a Condemature would have been effecual 
againſt the Defender , 70x ſequitzr, that an abſolvitor ſhould alſo be effeQu. 
all for him 5 becauſe he was called to that Condemnature, but this Creditor 
wasnot at all called tothe abſolvitor. 2. Even ina Condemnature,if the De- 
fender had omitted any thing, that he might have alleadged, in the one 
caſe competent, and omitted, would not hinder him to propone the ſame a- 
gainſt another Creditor. Therefore the Defender can only repeit the 
grounds of that abſolvitor ; which if he do, the Purſuer will allcadge. 
That whereas, in the abſolvitor , the Defender was admitted to prove the 
Rental. The Purſuer .omitted to crave the benefit of Probation, which he 
would have gotten 3 and this Purſuer offers him to prove, that whereasthe 
Rental was proven to but 18-Chalders of Victual,the true Rental was worth 
30-Chalder 3dly. A part of the onerous Cauſe,was thePortion oftheDefunde« 
Children, which would not Prejudge the Purſuer being an anterior Creditor. 


2U The 
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The Lords found, that the abſolvitor could not prejudge this Pur er; 
as to theſe points omitted z and that it could not have effect imter alios , ex. 
cept it had been in re antiqua, where the Witneſs had died , that in that 
caſe, the Teſtimonies out of the former Proceſs , might be repeited; but as 
to the Rental, the Lords would not give the Purſuer the ſole Probation- he. 
ing ſo lubrick a point, asnot only what It payed, but what the Lands were 
worth.and it might have payed 3 and ordained Witneſſes to be examined, bin, 
zndezand found,that the PairnsPortions not being payed bona fide,betore the in. 
tenting of this Cauſe, could not prejudge the Creditor : but ordained the 
Defender to Suſpend on double Poynding, againſt the Purſuer and the Bairns, 
but in regard of ſo much ground , in the matter, they declared they would 
not ſuſtain the Paſſive Title, to makehim Succeſſor univerſa),but only as to 
the juſt Price, and the Cauſe Onerous. 


; Grahame of Blackwood 
contra 
Brouns, 
January 7, 166 5, - 


Grahame having Appryzed the fame, within a year after,purſues an Ac. 

compt and Reckoning againſt the firſt Appryzer, upon the laſt AFof 
Parliament , betwixt Debitor and Creditor 3 and craves to come in paripaſy 
with the firſt Appryzer, not only as to there Mails and Duties of the Lands 
Intrometted with by the Appryzer, fince the faid AF of Parliament; but 
alſo for theſe Duties that were Introwetted with before the ſaid A#; ang 
that, becauſe the A bears expreſly, That ſuch Appryzing ſhall come in pari 
paſſu, as if there had been one Appryzing led for both. It was anſivered 
tor the-firſt Appryzer , that what he did uplift bona fide, before any Pro. 
ceſs intented againſt him , at this Purſuers inſtance, he cannot pay back a 
part thereof to the Purfuer ; becauſe he is bona fide Poſleſſor : and becauſe 
the AF of Parliament bears; That ſuch Appryzings ſhall come in pari paſſu: 
which being in the future, maſt be underſtood to be from their intenting of 
Proceſs, at leaſt from the dare of the AF, but not from the beginning, 


Js and William Brouns, having Appryzed certain Lands; and Williary 


The Lords having conſidered the Tenor of the A# of Parliament, found 
that ſuch Appryzings ſhould only come in par; peſſ# , from the date of the 
AZ , but that the bygones uplifted by the firſt Appryzer, before the La# 
ſhould be accompted to him in his Sum, but no part thereof repeited to 
the ſecond Appryzer ; and found that the Sums Appryzed for Principal 
and Annualrent of both Parties, ſhould be reſtricted, as they were the 
time of the AF of Parliament, in one total Sum 53 and the Rent to be re- 
ceived from that time proportionally, to the total Sums; and that the firſt 
Appryzer ſhould have allowance in his preceeding Intromiffion of the ex- 
penſes of the compoſition to the Superiour , and the charges of the Ap- 
pryzing, without compelling the ſecond Appryzer, to pay him the ſame. 
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Normand Leſly 
contra 
Gilbert Gray. 
Fanyary 10. 166 5. 


eſty, charges Gilbert Gray Provoſt in Aberdeen, to pay 2000 
G_ £09 Fe was Cautioner for _— —_ HeS _— 
- that the Charger had gotten an gnation from the fai 

_ — _ a Bond wav by the Earl of Errol , to him 

and therefore craved , that the Charger might be decerned to tranſ- 

fer that Aſſignation to him, being given for the ſecurity of the fame Sum. 

- anſwered, that the Charger was only oblidged to _— a diſcharge to 

© chan and not an Aſtignation of the Bond it ſelf, and much leſs of 
bh ſecurity ex poſt fas he had gotten therefore. 


ds declared, they would not give the Charger Proceſs, till he Aſſigned 
rg all ſecurity —_ theref ore to the Cautioner. 3 


William Reid 
contra 
John Reid. 
Eodem die. 
Illiam Reid purſues John Reid , as his Tutor, to deliver all Writs be- 
longing to the Pupils Father, or which were in his Cuſtody; and 


wovts modo Intrometted with, by the Tutor, Who alleadged, the 
—_— have no intereſt in any Writs, but theſe which belonged to his 


PR Lords found, that Pupil bad intereſt to call for Exhibition, and 
Delivery of all Writs that were in tis Fathers Poſeſtion quovis modo, and 
ordained the Twtor to exhibit all, but prejudice to any Partie having intereſt, to 
crave the delivery of theſe Writs if they belonged to them, 


Campbel 
contra 


Mary Bryſon. +; - 
Eodeme die, 


Eorge C ampbel having right by Adjudication , to the Reverlion of a 
Wodſ(et, of ſome of the Lands of Newliftour,, Wodſet by the Laird of 
Newliſtoun; to Andrew Bryſon Baillie of Edinburgh, whereupon he was 
ublickly Infeftz and thereafter did diſpone the fame to his Daughter 
| Dk Bryſon, and (he was Infeft, holden of her Father; which Diſpolition 
cantajned a power to the Father , -to diſpone on the Sum in: the Wodſer 
Right , during his Lifetime, without her Conſent; after all £4xdrew Bry- 
ſon obtained a Confirmation of the foreſaid Wodlet: with Addition of 16. 
akers of Land more, for the ſame Sum, which was conceived in favours of 
himſclf, and the Heirs of the Marriage , whereupon he was Infeft. The 
ſaid George having uſed an Order of Redemption; craved Declarator. 
Compearance is made for the {aid xary, who craved the ſaid Sum to be 


2 U 2 deliv_ 
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delivered up to her. It was alleadged by the Purſuer, that ſhe could noe 
have upthe Sum , unleſs ſhe were Infeft, as Heir to her Father, both in 
the firft and laſt Wodſet, and refignedthe ſame; and fo liberat the Land 
of the Burthen thereof; for albeit ſhe was Infeft proprio nomine, yet it was 
but baſe holden of her Father - fo that the Superiority remained with her F.. 
ther; and ſhe behoved to be Infeft as Heir to him, and renunce the ſame 
2, The Corroborarive Wodlet ſtood in her Fathers Perſon , who by her 
Diſpoſition had a Power to diſpoſe of the firſt Wodſet ; and fo had altered 
the Fee thereof to himſelf, and his Heirs. It was anſwered, that the 
ſecond Wodfſet was taken when Maries mother was dead 3 and ſhe the on. 
ly child of that Marriage : and ſo was alike, as if-her name had been expre(: 
ed. 2, The Declarator it ſelf will ſufficiently ſecure the Redeemer, albeir 
there were no Reſignation: 34ly. The ſecond Wodſet, is but acceſſory to 
the firſt ; ſo that the ſaid Mary, having powerto renuncethe firſt Wodſer 
proprio nomine, the ſecond may be declared to be extinQ in conſequence, and 
further ,offered Caution, if need were, to warrand the Redeemer, 


The Lords found the Lands to be Redeemed, but ordained the Money wot to 
be given np , wntill the ſaid Mary had Infeft her ſelf , as Heir toher F4. 
ther , and Reſigned , for = thought , the Redeemer owght to put upon no haz 
ard of repetition , or of the danger of the Infiſtment unrennnced ; ſeing it wa 
the ordinar Courſe to be Infeft, and to renunce. 


Magaret Arnot 


contra 
Mr, Robert Arnot. 
Janudry 11. 1665. 


M2z-* Arnot purſues a ReduQion, of a Decreet of Exoneration, ob- 
tained by William Arnet her Uncle, and Executor to her Father, It 
was alleadged, for Mr. Robert Arnet, Son and Succeſlor to the faid Wilkes, 
that all Parties having Intereſt were not. called. viz, The Creditors , and 
Legatars , who were concerned in the event of the ReduQon 3; for if there 
Sums and Diſcharges were not allowed, according to the Exoneration, The 
Defender tnhoves to return upon them, for payment z and therefore they 
ought to be called to defend their Intereſt. 
The Lords repelled the Defenſe, and found 10 neceſſity to call the Creditar 
and Legatars, but that the Defender might intimat the Plea to them. 


Neilſon awd Calender 


contra 1 


January 12, 1665. 


Eilſon and Lodovick Calender her Spouſe purſue a Transferrence of an 

old Summons , on which there was an Inhibition uſed. It was al- 
leadged, that the Executions, of the firſt Summons were new, and by ocu- 
lr inſpeion falſe, and craved the Purſuer might abide thereby, who re- 
fuſed;and fo being without an Execution on the firſt Summons, but having an 
Execution onvhe ſecondyerenull, ThePurſuer craved them tobeTransfe = 
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Jatu qm, but prejudice to the Defender, in the cauſe to alleadge no Pro: 
ce ; becauſe the firſt Execution was wanting, 


The Lords refuſed to transfer , but ſome were of opinion, that a new Sum. 
ons , in eadem cauſa would be ſufficient to make the Iniilition effeIual, be- 
ing raiſed on the Summons of Regiitration of 8 Bond, others thought that albeit the 
Style bear , that Inhibitions were not gramted , but upon fight of the Summons 
execute; tt it was ordinar to give it on an unregiitrate Bond, or aClarge toen- 
ter Heir Execmle , though there was neither Decreet nor Dependence and 
therefore, though Executions be pt onto get, theſe raiſed ; yt they are not adhey- 
ed to,but now uſed ſo, that this Summons, though withcut Execution, yet might 
be transferred, and thereon Executions might be uſed, and thereby the Inhibition 
ſtands valid, which was The more clear way , for albeit Summons bear to cite 
to ſuch 4 day next to come and ſo ordinarily cannot le uſed, no citation biing there- 
on within the year; yet the Lords ſpecial warrand may. alliw a Summons to 
be ſufficient for citation thereafter, as well as they may give other priviledges 


Janet Shand 
contra 
Charles Charters. 
January 13. 16 65. 


Richtoun of Caftelmain, and Crichtoun of $t. Leonard , granted a Bond 
Þ to John Shazd, and Herren his Spouſez the longelt liver ofthem 
two : and their Heirs, &#c. With a Clauſe for Infeftment, whereupon there 
was an Appryzing, led inJobr Shands liferime, againſt one of the Debitors: 
thereafter, John Shand charges the other Debitor for payment ; after the 
Charge.z John Shand givesin the Appryzings, to beallowed, and after his 
Death, his Wife takes Infeftment upon the Appryzang, the Bond being now 

roduced before the Lords,in an Exhibition, purſued by Jenet Schand as Heir to 

ohn Shand. There is a competition tor delivery , betwixt Janes Shand, 
as Heir to John Shand; as being Heritable , and Charles Charters , as havy- 
ing right from Herrein ,Jobn Shands Relict, as being moveable. It was 
alleadged by the Heir, that the Sum became Heretable, by the Super- 
veening of the Appryzing, It was anſwered, that there was a Charge 
after the Appryzing, which returned the Bond to be moveable. It was 
anſwered , that the Charge was not againſt the Partie, whoſe Lands was 
Appryzed, but againſt the other mn 21. The Charge could only 
return the Bond to its firſt condition , re the Appryzing - Sb that the 
Bond being ſince 16412: the Reli is excluded 3 and the Charge catnot 
bring her in. 3/z. Albeit it could , yet after the Charge the Defun& re- 
turned to his Heretable Right, by obtaining that Appryzing allowed, 
which allowance, the ReliQ produced, and took Infettment : fo that theſe 
laſt As being upon the Real Right , the Heir muſt be preferred ; andthere- 
fore the ground of preference of the Executor, or Heir, is the will of the 
Defunct, either to make uſe of his Heretable or Moveable Right, which is 
ſtill abulatorie , and in his power 3 and whatever Right he laſt makes uſe 
of , evidences his choiſe , and according thereto; the Right is either Here- 
table or Moveable : but here he did laſt make uſe of his Real Right, by 
allowance of the Appryzing , after the Charge , which the Relit homolo- 
gat , by taking Infeftment cohform. It was anſwered, for the Creditor of 
the Relic ; that this being ow Debt , though due by many Debitors. 
The 


250 . The Decifrous of the Lords of Sefrnin, _ 


The Charge againſt one, did tufficiently ſhow the purpoſe of the De 

to make % Þ his Right 3 and the Charge doth ares the Bond _ 
moveable : and doth not return to the condition it was before the Appryz 
ing. To' the 3- paſſing from the Charge muſt either be expreſs, or a 
Decd of evident conſequence, but the allowance of the Appryzing is nor 
ſuch 3 which might be done only as Func effeFum, that it the Appryzer 
ſhould paſs from his Charge, the Appryzing might revive, and be {. 
cure. wo 

The Lords found the Sum Heretable. | 


Charles Charters 
contra 
a Skipper, 
Eodem die. 


Harles Charters having fraughted a Ship to Zueensburgh, by Charter 
Partie. The Skipper was to ly ſo many lye dayes, and tg 
bring a Fraught thence; he returned without full Fraught, whereupon 
Charles refaſes full payment 3 and being decerned by the Baillies of Zeith to 
pay thereſt, he Suſpends on this Reaſon , that the Skipper ought to get 
the Fraught only proportionally to the Loading,and offers to prove the third 
part leſs then the full Loading brought home , and that the Skipper could 
not have his full Fraught , unleſs he-inſtruc& that he intimat to the FaGor at 
@ueensburgh', to whom he was direct, of his coming, and that he lay his 
lye dayes, and after Intimation to the Fattor to give him any Ware 
he had ; he took Inſtrument, or proteſted thereon, 


The Lords found, he ought #0 prove the Intimation, ut ſupra, by Witne 
but required ns Proteſt, or [nſtrament thereon, b pra, »y ſes 


Edear, 
contra 
ry Edgar. 
January 17. 1665. 


Sobel Edgay purſues tor 4000 merks , provided in her Mothers Contra& 
I's Marriage , by this Clauſe; whereby her Father having married her 

other to his ſecond Wife ,-oblidged him , and the Heirs of the firſt mar- 
riage 3 which failzing, his Heirs and Executors to pay to his Bairns of the 
ſecond Marriage, 4000 merks, albeit there were but one of them ; and if 
there were more, the ſame Sum to be divided among them , the Porti- 
ons: of the Male Children to be payed at their age of 21. and the Femal at 
the age of 18, And to pay them five of each hundreth after his Death, till 
the Terms of payment. [te ef, the Heirs of the firſt Marriage failzied by 
deceaſe, and there was four Bairns ſurvived of the ſecond Marriage, where- 
of two died , before they attained to their age mentioned in the C)auſe, 
and now there remains but two , the Purſuer and her Brother, who is be- 
come Heirz whereupon ſhe alleadges, that ſhe hath the benefit of the whole 
4000 merks, :It was anſwered, for the Brother, that he hath right to the 
half, becauſe he is a Bairn of the Marringe aS well as ſhey and albeit hebe 
become Heir, yct that takes not away his Share, by this oblidgment as a 


Bairn of the ſecond Marriage. 2/y, Albeit his being Heir would _ 
im 
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him, yet the Portions of the two that are deceaſed having become Heirs 
by there furvivancy tranſmit the ſame to. their neareſt of kine, and fo he 
and the Purſuer are equally neareſt of Kin. The Purſuer anſvered , that 
the Heirs of the firſt Marriage having failled, the Claufe ſtands now as if 
:t had been conceived thus ; that the Father had oblidged himſelf, and 
his Heirs, which comprehend? all Heirs, to pay to the Baitns of the ſecond 
Marriage 3 which mult be underſtood of Bairns, beſide the Heir 3. becauſe 
the Heir 1s conſtitute Debitorz and ſo cannot be thought to be Creditor 
in the ſame Clauſe. . 

The Lords found the conception of the Clauſe , that tle Brotker, by falling 
now Heir, was excluded , ſeing it was clear, ly the meaning of the Defunt, 
that his Beir ſtonld have his Lands, and lis Bairns cf his ſecond Marriage, 
ſhould have , thowgh but one, 4000 merks : but here the Heir , of the 
ff Marriage was never ſerved Heir , They alſo found , that the Portions of 
ile Children teing to an uncertain aay,and not conceived to their Heirs,or Aſſigneys, 
that they dying before that day , had no right to the Stock, but only the An- 
»w1lrent , medio tempore, ſo that the Stock accreſced tothe ſurviving Children; 
as if the Defundis had never exiited , and that their Aſſigneys, or Creditors 
could not have affeed the ſame: and ſo found the Brother had no right , as 
weareſt of Kin to th: two deceaſing Children, not attaining the Age menti- 
oned in the Contrad. 


William Stewart 
contra 
Stewarts. 
Fanwary 18. 16 65. 


W 5% Stewart purſues a Poynding of the Ground , of the Lands of 
Errol , upon an Infeftment of Annualrent, granted to his Grand- 
Father by the Earl of Errol, by his Bond , and Infeftment following there. 
upon : in which Bond, there were Caurioners, the Annualrent was for a Sum 
of 7000 merk, and a Sum of 8000 merk. Compeatrance is made for 
the Purſuers Brothers and Siſters, who alleadged, that as' to the Sum of 
7000 merks, it became moveable ;z and belongs to them, as neareſt of Kine- 
In fo far astheir Father made Requiſition for the ſame: It was anſivered, 
the Inſtrument of Requiſition is null ; asbeing diſconform to the Clauſe of 
Requiſition - in reſpect, that the Original Bond was to the Huſband and 
Wite, the longeſt liver of them two, in Conjundfee, and their Heirs, 
&c. Andthe Requiſition bears expreſly , That if the Husband, or his Heirs 
required, with conſent of the Wife, then the Debitor ſhall pay, ita eſt the Initru- 
menet bears n0 conſent. It was anſwered, that albeit ſome Points of the Re- 
quiſition were omitted ; yet ſeing the mind of the Defun& appears to take 
himſelf to his Perſonal Right, and conſequenly to prefer his Executor to 
his Heir , it is ſufficient. The Purſuer anſwered, nr: relevat, becauſe eve- 
xy Intimation of the Defun&s Intention is not enongh ; but it muft be ha- 
;Þ modo , and the ground whereupon the Sums become moveable, is; be- 
cauſe the Requiſition looſes,.and takes away the Infeftment 5 and therefore 
if the Requiſition be null , the Infeftment is valid + and he Bairns can neyer 
have accels. > | 
Thi Lords found the Requiſition null, and preferred the Htit. 


Stewart 
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Stewart 
contra 
Stewart. 

January 19. £665, 


N the foreſaid Cauſe, it was further alleadged, for the 8000 merk, that 
it was alſo moveable , becauſe, as toit, there was no Liferenter , and the 
Fear himſelf did require. It was anſwered, for the Children , that the 
Requiſition is null becauſe itmentions not the produ&ion of a Procuraty 
' Nor the production of the Right it ſelf. 219. The Requiſition is made t, 
Bogle as Cautioner for the Ear] of Kinnoul, whereas he was Cautianer for the 
Earl of Evol, granter of the firſt Bond. It was replyed , oppones the Re. 
quiſition, bearing, 7 hat the Procuratcrs power was ſufficientl known 10 the Ny. 
ar. 2ly non Relevat, unleſs the Perſon required , had called for the Pro. 


curatory or Right,and had been refuſed. 313. The Procuratory isnow pro- 
duced, with the Right , and the Defunct acknowledged the Procuratory, 
and Right , becauſe he raiſed horning thereupon. 


The Lords ſuſtained the Requiſition , and found the Sum moveabl, andpre- 
ferred the Bairns thereto, 


Shaw 
contra 


Lewens. 
Eodem die. 


Iiliam Shaw, being a FaQtor at Londor, and dicing there; and hay. 
ing Means both in England and Scotland: There falls a Competition 
betwixt his Executors #uncupativein Englund,and his neareſt of Kine, Ex- 
ecutors in Scotland. Anna Lewens Executrix confirmed in England, produces 
a Sentence of the Court of Probat of wills in England, bearing, That uym 
the Examination of Witneſses, that Court found, that William Shaw did »- 
minat Anna Lewens his Executrix , and univerſal Legatrix. And that bein 
asked by her, what he would leave to his friends in Scotland. He declared 
he would leave her all, and them nothing, becauſe they had dealt unna- 
turally with him. It was alleadged , for the Deftuns Cufigns, Executor 
Confirmed in Scotland, that they ought to be preferred, becauſe as to the 
Defun&s Means, and Moveables in Scot{and,the fame muſt be regulat accord- 
ing to the Law in $«&tlands where a nuncupative Teſtament hath no uſ 
at all : and albeit, a Legacy may be left by word, yet it cannot exceeJa 
100 lib. Scots. It was an{wered,that as to the Succeſſion, the Law of Scot- 
_ land muſt regulat : ſo that what is Heretable, cannot be left by Teſtament, 
though made out of Scotlawd, As was found in the Caſe of the Succeſlors 
of Col Henderſor dying in Holland, and in the Caſe 
of _ contra eMeldrum; yet as to the Solemnity of ARs 
to the Law , and Cuſtom of the Place , where ſuch As are done, takes 
place,as where an A is done in Scotland: albeit it be only probable by Writ, 
or Oath of Parties: yet being done in England, it is probable by Witneſſes 
though 1t were of the greateſt moment, ard though the Law of Scotland, 
in Writs of Importance , requires the Subſcription of the Partie before 
Witneſſes, or of two Nottars, and four Witneſſes: yet Writs made in France 
an 
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and Holland by the Inſtrument of one Nottar, are valid ; ſo herethere being 
no difference from the Law of Scotland: which always preferres Executors 
nominat , before neareſt of Kin ; ard the difference only as to the Solem- 
nities, and manner of Probation, that there it may be proven byWitneli:s, 


there was a Nomination, and here only by Writ, 


The Lerds having conſidered the Reaſons, and former Deciſions , preferred 
the Executors, confirmed in Scotland, for they found, that the 22ueſtion was not 
here of the manner of Probation, of « Nomination, In which ca(e, they would 
have followed the Law of the Place, but it was upon the Conſtitution of the efſenti- 
alls of a Right , viz. A nomination , which, albeit it were certainly known to have 
been by word ; yea, if it were offered to be proven by the neareſt of Kin, that 
they were Witneſſer thereto , yet the Solemnitie of writ not betng interpoſed, the 
Nomination is-in it ſelf defefive , and null in ſubſtantialibus. 


Lord Lour 
contra 


Jauuary 20. 1665. 


N a Proceſs, for making arreſted Sums furth-coming, two Arreſters, viz, 
my Lord Lowr, and another Competing, It was alleadged, for Loer, that 
the firſt Arreſtment, is null, becauſe the Fartie was out off the Courarey, 
when it was only made at his dwelling houſe, which isnot Legal,ſeing all Sum- 
monds, Intimations, Premonitions, Requilitions, and all Denunciations 
againſt Parties out of the Countrey,muſt be by Letters of Supplemeat from the 
Lords, Execute at the Mercat Croſs of Edinburgh , and Peir, and Shore of 
Leith:So muſt Arreſtments,againſt theſe who are out of theCountrey be there, 


Which the Lords found relevant, and preferred the ſecond Arreſtment Perſonal, 
Litle 


contra 
Earl of Nith{dail, 
Eodem die. 


Itle purſues an Improbation, and RedyGtion againſt the Earl of Nith{. 
daike, of the Rights of ſome Lands z Whertin. the Lords ſuftained the 
Purſuers Intereſt, on a Compryzing, and Charge, without Infeftment, arid 
though the Appryzing was on Litles own Band, fimulat and affigned to him- 
ſelf, and found ſuch Deeds might make him lyable, as behaving as Heir,if he 
Intrometted, and were ſufficient Titles any other way. 

The Lords alſo found, that Certification ought to be granted againſt 
Retours , and Charters, though in publick Regiſters, but not againſt 
Writs Regiſtrate in the Books of Seſſion , the date being condeſcended on, 
by the Defender, were ſuſtained againſt all Writs, granted to the Defend= 
er, and his Authors , but ſuch as Seem to repreſent them are called, nor a- 
oainſt Writs, granted by the Purſuer , his Predeceſfors, or Authors, but 
only his Predeceſlors , to whom he doth Succeed, j#re ſangninis, and ſuch 
Authors, as he produces Right from, but they would not admit Certificati- 
on againſt Appryzing, if the Infeftment thereupon were produced, = 
2X Sir 


_— —_ * - —_—_ 
* _ 
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Sir John Baird 
contra 
The CMagiſtrats of Elgines 
January 25; 1665. 


Ir John Baird purſues the Magiſtrats of Elgine , for the Debt of a Rehe| 
whom they ſuffered to eſcape forth of their Priſon. It was alleadged 
for the Magiſtrats abſolvitor 3 becauſe they could be oblidged no further 
but for their ordinar diligence of Cuſtodie, but not contra vim majorem.and 
offered to prove, that about fix a clock at night , in the winter time, the 
Rebels Lady going in to Sup with him, the keeper opening the Priſon 
| Door to let her in, fix or ſeven Armed men preſſed in with her , and that 
there was ſixty more at the Gate, The Purſuer anſwered, 20x relevat, be. 
cauſe it was the Keepers fault to let in any body at that time of night. 


The Lords found the Defenſe relevant , to be proven by Witneſſes, above ex. 
ception, which were condeſcended on. 


Parſon of Dyſart 
Contra 
Watſon. 
Eodem die. 


Ngerjon Parſon of Dyſart having a deſignation of four Aikers of Jobs 
Watſons Land, which was Biſhops. Land 3 charges him to remove. 
Watſon Suſpends on this Reaſon, that there are Parſons Lands in the 
Paroch, moreeweſt to the Kirk, and lying about the Parſons Manſs, and 
therefore, according to the Order of the A&# of Parliament : anent Deſjons 
tion of (Glebs, the Parſons Lands muſt be defigned in the firſt place, bekon 
the Defenders Lands, which are Biſhops Lands. It is anſwered , for the 
Charger, that the Parſons Lands were Feued out before the ſaid AZ of Po- 
liament, and are all build with houſes incorporat within the Town of Dyſar, 
It was anſwered , that the ſaid AF of Parliament bears , That the Parſons 
Lands ſhall be firſt Deſigned. although they be Feued out before. 


Which the Lords found relevant, and Or dained the Parſons Land to becog- 
noſced , what quaniitic wgs wanting thereof to be made ont of the Biſp: 
Land. ; a 


William Menzies 
contra 

Laird of Drum. 
Eqdem die. 


Illiam Menzies, as Executor to Alexander Menzies , and umquhil 
Margart Gordon the other Executor z having obtained Decreet a- 

gainſt the Laird of Dy#m, for 8000 merk: The ſaid Margaret being dead, 
William chargesfor the whole,Margaret having died at the —— 
is made for the Donatar. It was alleadged for Dy#w, that he could not be 


conveened at the inſtance of this Purſuer, without concourſe of the other 
Executor, 
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-cutor , or ſome to repreſent her had been called. For they might 
he alle ed , that this Charger is ſatisfied of the balf of his Executry. 

The Lord; found, that ſeing the Teſtament was execute by a Ser tence the 
other Executor needed not be called. 

21y. Drum alleadged , that be could not be lyable to this Executor , but 
for the half It was alleadged for the Donatar, that he craved preference 
for the other half. It was anſwered, that the Donatar could have no in- 
tereſt, becauſe the Sum was Hererablez It was anſwered, that albeit it was 
Heretable, yet it became moveable , by the Executors taking a Decreet 
therefore, in the ſame Caſe, as if Requiſition had been uſed. 

In this the Lords did not decide, ſome being of opinion, that it was Moveable, 
others contrair, becauſe an Executor being but a Succeſſar , as a Decreet of Regs- 
tration, or Transferrence, would not change the Nature of the firſt Bond, ſo 
neither would this Decrect, 


The Heretorsof the Fiſhing of Don 


contra 
The Town of Aberdeen and their Feners. 
January 26. 1665. 


He Heretors having Salmond Fiſhing in the Water of Don, above 
Aberdeen, purſue a Declarator of their Right of Salmond Fiſhing ; 
and that they ought to be Free of the prejudice ſuſtained by the 

Cruives built at Aberdeen, and inſiſt upon theſe Particulars. That the Town 

of Aberdeen bath no Right to Cruives, but is only Infeft cum piſcationibus 65+ 

piſcarijs, and within ſuch abounds, which cannot carry Salmond Fiſhing, 
being izter reg4lia , much leſs Crurves. It was anſwered, that ſuch a Clauſe 
granted to an Incorporation, or Community, or being in Baronia, with In- 

ial Poſleſſion is fufficient 3 and that there is alater Right granted to 
the Town, with power of Cruives, within the faid Bounds, «3; poj/adebantur. 

It was anſwered, that the Purſuers had their Cruives eſtabliſhed before that 


tume. 

The Lords fornd the Town of Aberdeens Title to Cruives, albeit conceiued. 
but canjorns 18 he firi# Clanſe, with long Poſeſſion was ſufficient. 

213. The Parſuers infiſted againſt the Tranſporting of the Cruives from ane 

t9 ayother , which they could not do ; Cruives being a Servityde, 
Foeiſſ Juris: as a way being once choſen, and fixed, cannot be changed: 
eſpecally, in reſpe& of the Clauſes wt? poſſedebanine. tt was anfivered; that 
there heing a Rounds expreſfed , and mentioning Cruives to have been there 
before, the meaning can be no other , then that theſe Cruives ſhould be xc- 
woved, if. Inundations aler the prefent tans, and »t poſsid:bantus is 
only underſiqod cf the way of building , as before. 

The Lords found, by the ſaid Clauſe that the Craives might be Traſplaniad 
within the Benerds having but one Cruive Dyck, and the former Dyck demaliſped, 
[o that the Fiſtinge above. be in noworſe condition then formerly, 

3hz. They infiſted for the wydnefle of the Hecks, whereanent it was al. 
leadged, that by an A& of Parliament King James the fourth, Hecks were 
appointed to be five Inches wyde z which is confirmed, by an A# 1661. It 
was anſwered, that the AF King James the 4th. did relate to a former 
AG of King Davids,which was nat to be found, but there were two A#s b 
King James the 3. Relating to the old AF by King Alexander , which 
ws tound to bear three Inch. So that the AF K. James the 4th. though 
poſterior , being but Relative , and the AZ Related not known. p 

2X 2. Th? 
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The Lords found, it was a miſiake , in the nrtting of the 4@ 5 and thy 
in the ſtead of King David, it ſbculd have expreſſed King Alexander ,; and ſo 
born only three Inches, ſeing otherwazes five Inch would let the greateſt part of 
Salmond paſſe. 

4ly. They Infiſted for the Satwndays Slop 3 and craved, that on Satury. 
day the whole Cruives might ſtand open : So that no F iſh might be taken 
thereby:according to the old Statute of Xing Alexander ; from the Even Sun 
on. Saturnday, till the Sun rifing on Munday, 

The I ords found, that the Saturndays ſep ought to be of the wholeCruivesond 
that from Saturnday at ſix 4 clock, till Munday 4t Sun riſing. | 

513, They Infilted tor the Hight of the Cruives , and alleadzed, that 
the ſame ought to be no higher then the water, in its ordinar Courſe, nei. 
ther the time of the Flood , nor of Drought 3 otherwayes they might build 
the ſame as high as they pleaſed , and that it ought not to be builded per- 
pendicular, which will hinder the Salmonds up-coming , but flopping from 
the Ground to the top. 

The Lords confidering, that there was no particular Law , as to the hight of 
Cruives, and that t hir Parties had ſuffered the other to enjoy the Cynrves above 
40. Years, that therefore the ſame ſhould be uti poſhidebantur, 2s higher then 
the old Cruives were. 

6ly. They Infiſted for the Liberty of the Midleſtream, beſide and attourS- 
turndays $lop, which is ſpecially contained in the A&s of Parliament of King 
Alexander ', and King James the third and fourth , and is renewed in the 
late A# of Parliament of King Charies the ſecond. The leaſt quantity of 
which bears, That five foot of the middle Stream muſt le conStantly free. 

It was anſwered 1. That the old As anent the midle Stream were 
wholly in deſuetude, and were in effect derogate, by the A of King Jane: 
the fixt, anent Cruivess which ordains the Saturndays Slop to be keeped, but 
mentions not the midle Stream. And as for the late AF of Parliament; it 
was Impetrat by theſe ſame Parties, and never paſt in Articles, or noticed 
by the Parliamext, but as an ordinar Confirmation. It was anſwered, that 

ere was no preſcription of publick Rights , againſt ſtanding Lays, 
and albeit the deſuetude of ſuch Laws could be effeQual , yet the 
late Law Revives and Confirms them all, per expreſſum, which isnot a parti 
cular Confirmation ; bearing mention of any particular Partie, or particular 
Right ; but as a general Confirmation of general Laws,anent all the Cruiyes 
in Scotland. 


les, or they otherways builded then the former Cruives , to the prejudice of the 
Fiſhing above in the water. 
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George Hutcheſon 
contra 
Dickſon of Lonhead. 
Eodam die, 


Forge Huicheſon purſues Dickson, for a Sum of money, and for the An- 
G nualrent fince the denunciation of the Horning. Whereupon the De- 
fender anſwered , that the Horning was only at the Mercat Croſs of Edin- 
burgh, where the Defender dwelled not , and ſo was null, and could not 
give Annualrent. It was anſwered, that albeit ſuch Horning be not ſuffici- 
ent for an Eſcheat, yet they are ſufficient for Captiong and ſo are not null: 
and therefore Annualrents having ſo much ground, in equity , and by the 
civil Law , being due ex mora 3 ſuch denunciations ſhould be ſufficient for 
Annualrent, | 

The Lords found fuch Hornings null, and would not allow Anmualrent, 


Logan 


contra 
Galbraith, 
Eodene die, 


F Ogan charges Galbraith to remove from a Houſe 3 who Suſpends , and 
alleadges, that ſhe is Served, and Kenned to aTerce of the Houſe; 
which Terce ſhe brukes pro indiz3ſo, with the two thirds, The Charger 
anſwered , the Reaſon ought to be repelled, becauſe, albeit the Defenſe 
pro tndiviſo be relevant againſt fuch , who can obtain diviſion : It be- 
ing their own fault, that they do not firſt divide, or they purſue Remov. 
ing; but where it is a Houſe unum tenementum indivifibile, the Heir 
or Succeſſor of the Huſband, who has two thirds, and "continues in his 
Poſſeſſion as well as the Reli&t in her third, ought to be preferred in the 
Poſleſſion, quis wr yer —_— 4 
The Lords found the anſwers relevant, to elide the Reaſon, and decerns 
Reli# to ona with this quality, that if the Feear did - dwell g So 
himſelf, the Reli& ſhould be preferred, giving as much Mail as any ther Ten- 
þ 


nant, and giving Caution for the two part. 
Lairds of Berfoord and Binſtoun , 
contra 
Lord Kingftoun. 


January 21. 1665: 


Erfoord and Binitobs purſues the Lord K;n on#, for Spuilzi in 
þ Corns 3 he alleadged abſolvitor, becauſe o DO a 
their Teynd, by vertue of his Tack from the preſent Afiniſter,and Inhibiti- 
on thereon. It was anfivered, Firi#, That was not ſufficient ſummarly to 
draw the Defenders Teynds, unleſs there had been a Sentence on the Inhi- 
tion, which 1s but as a warning, and ſo muſt not infer Removing , brevs 
wane ad vitewdum tumulium,. 2hy. If he had Legally purſued them for 2 
Spuilzie, they would have alleadged, and now alleadge, that they .have 


Tacks 
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Tacks ſtanding from the Miniſter for the time , who, _ depoſed, yet 
lives 3 and all incumbents Tacks ſerve during their natural life, and no Tack 
from the next incumbent Prejudges during the life of the former , con- 
form to an expreſſe A& of Parliament, The Detender duplyed, that a]- 
beit an AF of Parliament required removing not to be ſummarly,in Landsit 
did not ſo in Teynds. 2/3. The Purſuers -Tacks are- null, without con. . 
ſent of the Patron. 'The Purſuer triplyed, that they are ſtanding cled 
with ſeven years poſſeſſion, and their Tacks are ſubſcribed by the Pa. 
tron Quadruplyed , he was not then Patron, but was ſtanding Fore-faulted 
unreſtored, Quadruplyed , it is ſufficient colorstus T itulus cunt Poſſeſſione, 
till the Reduction ; And the Lord BothweltsSon Patron,was after reſtored 
whereby it revived. : | 
The Lords repelled the Defenſe , in reſzgeZ# of the Purſuers Tacks , and 
ound the Defender might net brevi manu intromet , there being any Pretence 
of Title, but they deſired the Purſuer to reſtri& , to wrongons intromiſion and 
without Oath in litem 


Sir John Scot and Walter Scot 
contra--. 
Sir John Fletcher. 
EFoden die, 


Alter Scot , as being Aſligney , by, Sir Jobs Scot of Scottaruer, tg 
an Atlas Major, of the late Editionz purſues Sir Fobn Fletcher tos 
delivering thereof , as a—_ to the - Purſuer, and now in Ris han, 
The Defender anſwered , #0: Relevat, unlefſe it were condeſceydeg' 
Titulo; for if it came in the Defenders hands, by emption or Gift, it is Fr 
own.: and i= wobilibus poſſeſsio preſumit Titwlum , ſerngin theſe Writ, nor 
Witneſles uſes not to be interpoſed, and none can ſeek recovery of ſach, un, 
leſs he condeſcend quo mode deſsjt poſſedere , elſe all commerce would he 
deſtroyed , and who ever could prove . that once any thing was his, might 
recover it per mille manus, unleſs they inftru@ their title to 1t, 2, Though 
it ſhould be condeſcended, that they were lent, yet it muſt be proven on- 
ly ſcripto vel juramento, being a matter above an hundred pound. The Pur- 
ſuer anſwered, that in liquid Sums, or Promiſes , Witneſſes are not receiy- 
able above that Sum, but iz corporibus, or fats, as in bargains of Vidual, 
made and delivered, Witneſles are ſufficient, though for greater Value, 


The Lords found the Purſuer behoved to condeſcended upon the way the looks 
was delivered , and found- it probable by Witneſies, 


Mr. William Kintor Adoocet 


contra 
John Boyd Baillie 3s Edinburgh, 
| Eodem die. 


R, Wilien Kintoy and Fohn Boyd having both adjudged the Lands 
of Mownilomthian purſue mutual Reduttions of each others Rights; Mr. 
Williams Right was upon a Decreet, cognitionis caſa, _ the Appear- 
and Heir — againſt which Jobs Boyd , all , that the Ad- 
judication was null , proceeding upon a null Decreet, eognitionis cauſd. 
£irſt, In ſo'far 'as it was. lybelled at the inſtance of - Tintor, 
as Aſligney by his Brother, who was Heix to his Father , and Execut- 


Or 
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Executor, and neither Retour nor Teſtament produced, and fo was null, for 
want of probation. The Purſuer anſwered, that he had now produced, in 
ſupplement of the Decreet, the Writs. 

1he Lords ſuſtained th: Decreet only as ab hoc tempore. 

265. Bozd alleadged , that the Decreet , cognitionis cauſa proceetied on 
fix hundered merks, which was Heretab'e by Intefttment, and contained 
Clauſe of Requiſition , and no Requiſitio:2 produced, 

The Lords found the Decreet null pro tanto, and to ſtand for the ret, bee 
ing upon diverſe Artile;. 

3ly, Bozd alleadged, that the ſaid Decreet ought to be Reduced, in (6 
far as it proceeded againſt the Cautioner of a Tutor , for payment of the 
Annualrent of his Pupils money, during the Tutorie 3 and for the An- 
nualrent of that Annualrent a turcda finita, becauſe the Tutor had up- 
lifted , at leaſt ought to have uplifted , and imployed the ſame for the Pu- 
pills behove , ex officio, It was anſwered , that albeit Tutors are obl;dp- 
cd for their Pupils Rent , which are in Tennents hands 3 yet not for the 
Annualrent of their Money , being in ſecure hands then , and now if the 
Tutor had lifted it, it would have been loſt he being broken; and the Cau- 
tioner alſo « and the Debitors being great men, as the Marqueſs of Hamil- 
town and Lord Bwurghlie , they would eafily have Suſpended , and loſt the 
Purſuers pains. 

The Lords found, that Tutors were ollidged to uplift their Pupils Annual- 
rents , though the Creditors were ſecure , and to imploy them for Annualrents, 
but n0t for each year they were due, but ante finitam tutelam, becauſe,though he had 
them , he was not oblidged every year to imyloy them ſeverally, and ſo ſuſtained 
the Decreet. | F 

4lz. Boyd alleadged, that the years of the Tutorie ought to have been 
proven, which was not, and ſo the Decreet is null. 

The Lords ſuſtained 1he Decreet , ſeing it was ljbelled in communi forma, 
unleſs it were alleadged, that ſome of theſe years were poſt finitam tutelam, here 
a Teſtificat of the Pupils age was produced, 


Lord Borthwick 
contra, 
Mr. Mark Ker. 


January laſt. 166 5. 


He Lord Borthwick purſues a ReduQtion , ex capite inhibitionis of all 
| Rights made by Sir Mark Ker, to Andrew or Mr. Marks Ker of 
Moriftoun, of certain Lands, The Defenders alleadged no Proceſs, be- 
cauſe none to repreſent Sir Mark K:y were called, who being bound in 
warrandice to the Defenders, ought to be called 3 whereas, of old Pro- 
ceſses fiſted till warrands were firſt diſcuſſed ; ſo now the warrand ought at 
lealt to be called. The Purſuer anſwered, that he was not craving ReduQti. 
on of Sir Marks own Right, but of Moriſtouns Right, granted by Sir Mark, 
who was common Author to both. And as to the warrandice, the Defend- 
er might intimat the plea, if he pleaſed, 


The Lords fqwnd no Proceſs till the warrand were called. 


© av WMSLAS 


them, as they pleaſed, without an Arreſtment , or any 
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Aliſon Kello; 
contra 
Pringle, 

| Eodem die. 


Liſo# Kello purſues a ReduQion againſt the Lairds of Wadderbury , ang 
Pringle; and craves Certification. It was alleadged for Pringle, rg 
Certification 3 becauſe he was minor , &* #0n texetur placitare de Herediqate 
Paterra The Purſuer anſwered, primo non relevat,againſt the Produttion, but 
the Minor muſt produce; and may alleadge, that in the Debate againſtthe 
Reaſon. 243. Non con#at, that it 1s Heredites Paterna, and therefore he muſs 
produce, at leaſt his FathersInfeftment, 3, All he alleadges, is, that his 
Father had an Heretable Diſpoſition, without Intefrment 5 which cannot 
make Hereditatem Paternam , elſe an Heretable Bond were not Reduceable 
againſt a Minor , or an Appryzing , and Tack, 4/3. Albeit the alleadg- 
eance were proponed, in the diſcuſling of the Reaſon 3 yet the Reaſonbe. 
ing ſyper dels &» metu, upon which the Defenders Original Right wasgrant« 
ed , and not upon the poynt of Preference of Right; the brocard holds 
not in that Caſe, as it would not hold in Improbation, in caſs falſ. 


The Lords found , that the Defender ought to produce his Fathers In- 
feftment 3 and that a naked Diſpoſition would not be ſufficient : which be. 
ing produced , they would ſuſtain the Defenſe , quoad reliqua, againſt the 
ProduQtion; but that they would examine Witneſſes , upon any point of 
fact , in the Reaſon to remain ##: retentts, that the Witneſſes might not die in 
the mean time , without diſcusfing the Reaſon, but prejudice of their De- 
tenſes. 


Anderſon and Proven 
contra 


Town of Edinburgh. 
Eodem die, 


Ant being Creditor to Provey, arreſts in the hands of Gairdyer 
all Sums due by him to Provex, and thereupon purſues before the 
Commiſlaries of Edinburgh : Gairdner gives his Oath, that he is Debitor to 
Proven no way,, but for the Tack Dutie ot the- Cuſtoms of Edinburgh ; 
whereunto he was Sub-tacks-man to Proven, conform to his Bond produced; 
whereupon , the Commillaries decerned, Gairdner Suſpendson double poynd- 
ing. It was alleadged for the Town of Edinburgh, that the Sum inqueſti- 
on, being a Sub-tack dutie , they had the common priviledge of all Maſters 
againſt their. Tennents, and Sub-tennents , that they might purſue either of 

Diligence , and 
were alwayes preferable, for their Tack.dutie to any other Creditor of the 
principal Tackſman. It wasanſwered, that Cuſtom was not in the caſe ofRents 
of Lands; wherein their is tacite hipotheca, and that the principal Tacks- 
man was only their dirc& Debitor 3 and the Sub-tacksman paying to the 
Principal Tacksman 3 or which is equivalent, to his Creditor, is tor ever 
free : and the Town of Edinburgh, hath ſecured themſelves, by taking 
Caution of the Sub-tacksman. 


The Lords found the Town of Edinburgh preferable, fox their Tack: yur 
an 
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ard that they had immediat Aion againſt the Sb-teckenan. , unleſs ho hed 
1m1de payment, bona fide before , 1hat they might exclude any other Creditoref 
the Principal Tacks.wan , for their Tack-dutie. 


George Baptic 
contra 
Chriſtian Barclay, 

Eodem die, 


Hriſtian Baxclez having purſued George Baptie, before the Commiſlares, of 
Edinlwrgh, for Solemnizing Marriage with herz becauſe he had gotten her 
with Child,underpromiſe of Marriage;as was inſtructed by hisBond produced, 
obtained Decreet againſt him ; he Suſpends, and raiſes Reduction , on this 
Reaſon , that his Bond was vitiat, in ſ#bſtantialibus , by ocular inſþeCtion, 
2, That it was Conditional , ſo ſoon as he was in readinefle. - 2ly, 
That the Charger threatned ſhe would drown her (elf, for prevetiting 
whereof, he had granted this Bond. 43. That after the granting thereot, 
ſhe had carried her ſelf unchaſtly, and born another Bairh ; albeit it cah- 
not be alleadged, that ever he co»habited , or cenverſed with her 
at all after this Bond - which as it would dillolve the Marriage, though it 
were Solemnized , multo magis ſhould it hinder the Solemnization, The 
Charger anſwered, to the firſt , oppons the Bond, whetein albeit there be 
three or four words delet in that place , thereof oblidging him to Solem- 
nize ; yet the ackniowledpment of the' Childs being gotten under ptomile of 
Marriage is clear , and ſufficient by it ſelf To the 2. There is nothing al- 
leadged, that the Suſpender is not in readineſs. To the 3, non releuat, there 
being neither 27s nor metus. To the 4th. nor relevat , becauſe there being 
a ſecond Child born after this Bond, which conſtituts the eſſentials of a Mar- 
riage, the Child is preſumed to be the Suſpenders , nam Pater eſt quem matri- 
mvonia monſirant , and it cannot be alleadged, of proven, that the Child be- 
m__ to any other , or that the Charger uſed any evil carriage with any 
other. - T7 | | 
. The Lords baving. conſidered the Caſe , found that the preſumption was not 
ſofficiens, wnleſs it had been 4 formal Marriage, and therefore Ordsined the 
Cc ar fo inſtru? , the ſecond Child was the Suſpenders 5 and if there had been 
any Faniltarin betwixt them ſince the Bond. 


Kirktouns 
contra 
Laird of Hunthill. 
January ult. 16656 


TY Siſters called K#r&onng, having obtainedDecreet againſt the Laird of 
Humtbill , for their Mothers Executrie, who left Hanthill her Bro- 
ther , and two other, . Tutors to her Children, in ſo far , as concerned 
the means, left them by their Mother; Hunthill Suſpends, and raiſes Re- 
duction, on this Reaſon. Firſt, That the anly ground of the Decreet bein 

a Confirmed Teſtament, bearing, That Hunthill compeared, and made Fait , 
and accepted the Office of Tmiory ; this cannot be ſufficient of it ſelf, to. in- 
ſtru& he was Tutor : Seing A& of inferiour Courts provenot in anything, 
but in points of form of Proceſs,which are.ordinary,vbut ip lijs, prove not 
without a Warrand, and Grapes unleſs the Warrand of this acceptance 
2 


Werec 
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were produced.it cannot prove morethen an Att of Tutorie, or Curatrie, or 
Cautionrie,will prove without its warrand;and therefore now they craveCer. 
tification againſt the ſame. 24. Neither their Subſcription to the AG nor 
the Principal Teſtament it ſelf, can be found , though the Regiſters of thar 
Commiſſariot , be ſearched , and others , about that time found neither can 
it be :ftruged with the leaſt A& of medling any way. 3/9. A mother 
cannot name Tutors , but the Father only , it being Patrie poteRat3s, [t 
was anſwered, that albeit i» Recemsi the warrands of fuch Acts , ought ty 
be produced, or they are not effeftual with out the ſame: yet 1t being 
thertic ſeven years ſince this Confirmation, after ſo may troubles, the 
Chargers arenot oblidged to produce theWarrands,being ſach inconfiderable 
Litle Papers as they are, but they muſt be preſumed, that they were 
done, as is expreſſed in the publick Record ; ſeing this Proceſs has laſted 
theſe twvelve years, and before, nor fince; till within a year, no mention 
thereof, It was anſwered, that there was no preſcription run , dur; 
which ,- if at firſt, the Chargers were oblidged to produce,they are ſtill {v 
unleſs they could fortifie, and aſtruRt the truth aliunde, and their lilence 
faith nothing, becauſe it was the _—_— fault, that purſued not till with. 
in theſe twelve years,whereas,if they had purſued timeouſly the Suſpender 
would then have purſued a ReduRion.It was anſwered,theywere Minorsjn 
theSuſpendersown houſethe former time, who would not have keepedand in- 
tertained them atall, ifhe had not known of the Tutory, and that they had 
means 
The Lords found that this naked Teſtament was not ſufficient to «ſtruG the 

acceptance , without further adminicles. : 


Elphinſtoun of Selmes 
| contra 


The Lord Rollo, and the Laird of Niddrie. 
1 Februdry 166 5+ 


Tx Lord Rollo being addebted in a Sum, to umquhil Mr. Dgvid 4s- 
L aerſon of Hill, Margaret Anderſon his Daughter, gave a Procuratoric 
to intromet with all Papers, and to. uplift all Sums belonging to, her in 
Scotland, to John Anderſon, whereu pon Joby Anderſon diſcharges the Lord 
Rollo, and takes a new Bond from him,and affignesit to Niddrie. Thereafter 
Selmes getting Afignation from the ſaid Margaret, Rollo Suſpends on double 
Poynding ; Selmes — that he, as Afligney, had Right to the Sum, 
It was anſwered, that Rofo was diſcharged by the Procurator, before the 
Afſignation. It was anſwered, primo, that the Procuratory was null, be 
caule 1t wanted the Deſignation of the Writer, and Witneſles, - 244. It was 
offered to be improven as falſe and fenzied. It was anſwered to the firſt,that 
the Procuratory was made in Ireland, ſecundum conſuctudinems loc} , where 
defignation of Witneſlesis not required,but a writ,being Sealed,Subſcribed and 
delivered beforeWitneſles, atbeit they be notdeſigned, the writ is effeQual. To 
the ſecond, the Lord Refo, having made payment bona fide to aprocurator,albeit 
the Porcuratory ſhould be improven; the Debitor not being acceſſory, but pay- 
ing 6914 fide, could not repeit, otherwayes all commerce would be marred, 
and-rio body will be ſecure to pay to any Afigney, or Procurator, but as 
payment made, 69a fide to thei that have no Right , is relevant, only be- 
cauſe it is done bona fide , and neceſfarly ; ſo muſt it be good, though they 
have torgedthe” Procuratory, It was anfivered , that payment was 
| | not 
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not yet made , but only a new Bond granted, and that it could not be 
towa figez ſeing the Procuratory , wanting the ordinar Solemnity of Wit- 
nefles deſigned, might have given juſt ground of doubt, and the Debitor 
was not to have payed without Sentence. 

The Lords repelled the firſt alleadgearce , and ſuitained the Writ, accord. 
ing to the cuitom of Ireland 3 being Nottour to themſelves. As to the other 
vint : the Lords did not decade in it till it appeared , whether Niddric weuld 
preval wpon the new Bond, and make it equivalent to payment : Lut they thought 
th it pazment made bona fide would be ſufficient » albeit the IVrit mere improv- 
en, where there was no ground to doubt. 


Sir John Fletcher 
Supplicant. 
February 3. 1665. 


that there was an Appryzing to be deduced thereof for his Author: 
Debt , which might colt him trouble; he craved Atlcfiors to be appoint- 
ed by the Lords, who conſidering the mattcr amongſt themſelves. Jt car- 
ried by the plurality of one or two, to rame two Advocats Afletlors, but 
many Were ON the contrary, conceiving the example of it , would be of 

at inconveniency , ſeing Appryzings were not with continuation af 
dayes ,and if Parties compeared, and alleadged they werelnfefi, yet there may 
be Irhibition, anterior Reverfion, or Truſt, or nullities in their Right - 
and if theſe were denyed, they behoved to be inſtruted, and fo Terms of 
Probation run , while mn the mean time the anterior Diligence of others, 
Appryzings in the countrey, beforethe Sheriff would prevent them, and it 
would hinder any Appryzings ever to bededuced at Edinburgh, and it were 
hard to put Creditors, who knew not there Debutors Charter Chiſt, to 
diſput their Rights asin an executive Proceſs. 


Bat the Lords inclined , that Sir Johns Infeftment ſhould be rather pro- 
duced; and reſerued out of the Appryzing, then the Appryzing ſtopped. 


WP John Fletcher having bought the Lands of Crain5iown, and finding 


Falconer 


contra 
Earl of Kimghorn, 
Eddere die. 

Alconer purfaes the Earl of Kingkorn, for payment of a Bond, where- 

in his Father was Cautioner. It was alleadged the Bond was null, as 

to Kinghorn ; becauſe t mentioned in the firſt place, three Witnelles to 
another Parrics Subſcription , per expreſſuws, mentioning two , without their 
defignation, orexprefſing whether they were Witnefles to either,or boththe 
two Cautioners: and therefore the Bond was null, by the Ad of Parlia- 
ment, It was anfwered, that according to the ordinar cuſtome, they offer- 
ed to deſigy. It was Replycd, that the deſignation behoved to be of liv- 
ing Witneſſes; for ſeing in it { &f, the Bond 1s null, by the AF of Parlia- 
ment, and that the Lords, by cuſtom, have ſupplyed ſuch Bonds, per equi= 
walentiam. The intent of the AF of Parliament being only 5 that by the 
Deſignation, the Witneſſes might be known: and thereby a means of im- 


probation afforded, if the Writ were —_ but after the Witneſles 
2 2 2 are 
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are dead, the Degfination of them cannot attain that effe& 


The Lords Ordained the Purſuer to Deſign living Witneſſes , or oherways, to 
condeſcend upon other Adminicles , to aitru@® the verity of the Snbſcription of 
the Bond. 


Beg 
COntra 


Beg. 
February 4.1665. 


Homas Beg in Edinburgh, having a Son of his firft Marriage , and pro. 
| viding his Children of two ſubſequent Marriages to his Means, Th, 
Son of the firſt Marriage purſues his Fathers for his Mothers third, 4p, 
craves Annualrent therefore , he being Minor, and his Father his Tutor of 
Law, and therefore lyable , as other Tutors for Annualrent. 

Which the Lords fonnd relevant. 


Paterſon 
contra 


Pringle 
Fodem die, 


Sobel Paterſon having lent to Pringles Wife a 100. bib. ſeots, and having 
[| received a Bond of Pringles in Pand thereof, he thereafter ſeeking a fight 
of the Bond, took it away without warrant, whereupon ſhe obtained De. 
creet againſt him, before the Commilſfaries, which He and his Wife Suſpend. 
ed, on this Reaſon, that he never borrowed any Sum from the Charger, 
and if his Wife did borrow the ſame, he knew nothing thereof , - or that 
it was applyed to his uſe, and that ſhe Impignorat his Bond without his 
knowledge, or warrant. 

The Lords found.that her having of the Bond, in her hand did mfer a warrant to 
borrow the Money, and cbhdge her Hmzband Leing a matter of ſmall importance, 


Peter Pallat 
contra 
Thomas Fairholm. 1 
February 7. 166 5. 


Homas Fairkolm Merchant in Edinburgh, having written a Letter to 

Peter Paliat FaQor at Burdeoux, to Loaden him 3o Tun of Wine, 

The tenor of the Letter, is, that in reſpe&t Fairholm was not acquainted 
with Palat, he had written upon the Credit of his Brother Ninian Wiliaw- 
fon FaQtor at London, who was Pallats ordinar correſpondent, to Load theſe 
Wines 1n that Ship, which carried the Letter , upon ,Fairholms accompt; 
and bore, That Williamſon had Proviſions to ſatisfie the ſame , and that he 
would either remit to Pallat, or draw »poy him, as be found convenient. This 
Letter being ſent under a cover of Will;zamſons to Pallat, the Wines were 
ſent into Scotland, and Wiliemſoas broke about a year thereaficr! 
whereupon Pallat purſues for his Money from Fairholws.,, who alleadged 
abſolvitor , becauſe he having demanded the V Vines, nat upon _ un 
| | it 
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Credit , but Williamſers, and Williamſon having ſent under his own cover, 
as Palais Letter bears, the ſaid Order , in which there being mention, that 
wiliamſon, bad Provifions in his hand: his ſending the Letrer o©that Te- 
nor, under his own cover, is an acknowledgment, that he had thoſe Provi- 
fions, and thereby he conltitute himſelf Debitor to Pallat, and freed Fair. 
helm: likeas, Pallat acquieſced therein,and drew Bills upon Willzamfos. which 
wereaccepted, but not payed; and was ſilent, never demanding Money 
from Fairkolm, till Williamſon was broken , fo that firſt, Fairbolmis free, 
by the tenor of the Letter, and next, though, —_ he had been bound, 
yet the damnage ſuſtained by Pa{ats filence , till Williamſon was broken, 
whereby Fairhelm was hindred to draw his Proviſions out of Williamſons 
hand, and thereby loſt the fame through Palats fault , ought 
to compence Palat, and exclude him. Patlat anſwered to the firſt, 
that he opponed the Letters; which bore expreſly the Wines to be ſent for 
Fairholms accompt z ſo that albeit it mention Wifiamſons Credit, and that 
he had Proviſions , it makes him but expromiſſor , and liberats not F air- 
bolm : as to the ſecond, anent the damnage, Palat being ſecured , both by 
Fairblom, and Williamſon, might at his option,take himſelf to either, or to 
both z and cannot be accompted to have done any fault , in forbearance 
ofeither, though an unexpet:d accident', of Williamſons breaki ng inter- 
veened; ſo much the more, as Fairhbolms Letter does not order to draw 
upon Williamſon 3 but bears, Thet Fairholme wowld either draw, or remit, 
at Williamſons conveniency : So that Pa/lat has not failed, in the rick 
obſervance of the Order. And if need be, Pallat offers him to prove, by 
the cuſtom of Merchants, in the moſt eminent places abroad , thar ſuch Let- 
ters did never liberat the Writer. And F4irbolm offered to prove , that 
ſuch Letters did liberat the Writer , unleſs the receiver had proteſted, 
and intimat to the Writer , that he would not acquieſce therein ſimply, buc 
alſo inthe Credit of. the Writer, 


The Lords found, that the Leiter did not liberat Fairholm , 1#twi!hſtanding 
of his forbearance to demand, and therefore repelled the De enſes , and decern- 
4 , but liberat Fairholm from the exchange » and re-exchange: in regard of 
_— » neither would the Lords delay the matter , upon the opinion of 
MEr chants. 


David Graham 
contra 
George Bruce and Do#or Mairten. 
| Eodem die: 


Avid Graham , upon the! ght of a Bond ma, of George Brucesg 
obtained Arreftment ; and therewith Arreſted a Sum, in Dottor Mar+ 
tines hand, which was looſed 3 and after the looling, Aſſignation being 
made by George Brace, to his Siſter, , _ _ 
| In which caſe; the Lords found, That the Arreſtment being upon the 
Bond, before Regiſtration might be looſed , and--notwithſtanding of the 
looſing, ſcing it was not now; payed by the Debitors they ordained it to be 
made forthcomand to the Arreſfer, and preferred hitn to the Aﬀigney, al- 
beit it was alleadged, that the tenor of the Arreftment was but wil Cauti- 


On 


& 
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on was found , which being found : albeit the Debitor could not oppoſe 
to make it forthcoming ; yet an- Afſigney, after lookng the Arreftment 
may let. 


The Lords conſidered, that the Caution found, in looſing Arreſimenis, 
is overlie, and inſufficient , and ſo would not inſecure Creditors, doing diligence 
by Arreitment, 


Lyon of Muirask 
contra 


Heretors of the Shire, 
Eodem die. 


Top of Muirash, having been Commiſſioner in the Parliament 1648; 

did, by vertue of the 4# of Parliament, 1661, Alloweng Commi,. 

ſroners Charges, to theſe who jrrved in Parliament 1648, Who adher. 

ed to the Engadgment z charges ghe tieretors of the Shyre to meet ; and 

Stent ; and their being a Stent made, conform to the Valuation : he Charges 

thereupon» ſome of the Heretors Suſpends, and alleadge , that they were 

not charged to meet, and fo the Stent Roll is null. 243. That is nor in, 

ſtructed , that the Charger attended all the dayes in the Parliament, 24, 

That the Roll ought to be made according to the Retour, and not to the 
Valuation , conform to the Cuſtom before the troubles, 


The Lords found, that, ſting the Heretors, who met , expreſſed in the St 
Roll , that all the Heretors were charged , that it was ſcien, though the 
Executions against each ow of them was not now produced , and becauſe the Se- 
&:runts of the Parliament 1648, were not 10 be found , They found be had 
right ro the whole Charges during the Parliament, waleſs for fach time, as they 
ſhall prove by his oath, that he was abſent, but found, that the Stent goll 
0wght to be according 10 the Retonr , and not te the Valuations 


Lady Greenhead 
COnNra 


Lord Loure. 
Februaty to, 1665. 


He Lady Craig, and the Laird of Greenhead her ſecond Huſband pur- 
ſues the Tenents of Craig wherein the is Infeft, for Mails and Duties. 
In which Proceſs, my Lord Lowe coupearsfor his Intereſt , and alleadges, 
that he having Appryzed the Eftate of Gai, and being Infeft, thereupon 
bath raiſed -ReduQtion' of the Ladies 'Inifetrment , on this Reaſon ;” that a 
Part of his Sumes being anterior to the L:dies Infeftment, who was com- 
petently provided, by her Contra& of Marriage, in 36. ' Chalder of View 
all, and this additional Infeftment of fifty Chakder of Vidtual,, being be- 
twixt moſt, Conjundt Perſons; Huſband 'and Wiſe- in fo far as it is poſt- 
erior to.the Purſuers lawful Debt; onght to be Reduced upon the 4 of 
Perliawent, 1621, ' The Purſuer anſwered,” the Reaſon ought to be repet- 
ted. Firit, Becauſe the AQ of Parliament being only agaioſt gratuitous 
Diloſitions made by:' Bankeruþts, in prejudice of their Fiwwfal Creditors, 
is not relevant : ſeing Craig the Diſponer was not a Bankerupt 3 2% = 

c 
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he was not a Bankerupt, ſo neither was he, i»ſol:erdo ; becauſe the Re- 
verſion of his Eſtate is ſufficient to pay his Debt, albeit the Same were af- 
feed with this additional Joynture. It was anſwered , for the Defender, 
that albeit the Title , and Narrative of the A4@& , be againſt Bankerupts, 
yetthe Statutory part thereof, is againſt all gratuitous Diſpolitions,by Con- 
jun& Perſons ; ſo that the Defender needs not alleadge , that ether the 
Diſponer was Bankerupt , or inſolvendo, but that the Ladies Infettme.1t js 
betwixt Conjun& Perſons : without an onerous Cauſe. The Purſuer. an: 
ſwered , that the Diſponer was neither Bankerupr, nor i»ſolvendoz andthe 
Defender can have no Intereſt - unleſs there were fraud or prejudice which 
the Defender cannot alleadge; becauſe the Purſuer is content, that theDefender 
have acceſs by his Appryzing to the Joynture Lands, In fo far as will fatis- 
fie his Annualrents, and by the AR betwixt Debitoc and Creditor, 
the Lords are impowred to reſtrict Appryzings to their Annualrent, 
and fo he can pretend no prejudice z providing be affigne the Lady to 
his Appryzing, in ſo far as he fatisfies his Annualrent, out of her Additi- 
onal Joynture, 


The I ords found the anſwer to the RedudJion Relevant , upon Parging of 
the a— prejudice, n0t only by admitling him to have acceſs to the Ay. 
prozed Lands upon Aſjignation, as ſaid is, during the Legal, but with Decharg. 
tion, that if the Lady Redeemed 0t within the Legall, the Lands ſhougd 6: 
irredeemable, arid the Lady totally excluded ' 


Earl of Lauderdail 

. contra, 

Lord Oxtuird, * 
February 11. 1665. 


He Earl of Zaxderdail his Guidfir, being Infeft in the Barony of 
Myſſelburgh ; which is a part of the Abbacy of Dumferling by a 
Gift from King Jawes, in Arno 1584. - Excepted by the 48 of 
Parliament , for Annexation of Kirklands, m Ammo 1587. And repeited 
in the A& of Parliamet 1593. His Father got a Gift in Ano 1641. And 
Oxf#ird got another the ſame year from the' King , as Heir to Queen 
Amr. his Mother , who had a Heretable Diſpoſition of the whole Lordſhi; 
of Dumferling from the King , after £auderdzits firſt Right ; Ls 1 
obtained Conformation of his firſt and ſubſequent Rights, in the Parlia« 
ment 166t. Dedlatig all Rights formerly granted by the King fince Las- 
daraails firſt Right , void. Which Ratification, bears, an expreſs proviſi- 
on ; That it- ſhal} not be prejudged by the AR ſalovo jere cujuſiibet. The 
Defender alleadged; abſolvitor i» hot judicio poſeſiorio; becauſe his Father 
was Infeft by the King, m Ano 1641. And by vertue thereof in poſ- 
ſeſſion, twenty years before this perſuit , and as for his Ratification, the 
Defender not being called thereto; it cannot take away his Right, being 
founded ſuper jure communi untill the Purſuer infilt in ReduQion, In whi 
caſe, the Defender ſhall anfiver, but is not oblidged to anſwer ir . hoc. ju- 
dicio , and as for the exception of the A /alvo jure - Its againſt the com- 
mon Law - and, the A& ſalvo jure; is poſterior without repeiting that ex- 
ception. The Purſuer opponed his Rartificationz, excepting the AR ſaluo 
Jure 
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jare , which being done upon the King and Parliaments certain knowledge 
upon conſideration of Lanuderaails prior Right. The Lords cannot þe 
Judges to reduce the Sentence , and Statute of Parliament 3 as Durie gb. 
{erves to have becnfound i; the Caſe of the Earl, of Kothes and John Stewart of 
coldinghame. The Defender repeired his anſwer 3 and for theſe Deciſions, o 
poned the Tennor of the AR ſalvs jure 1633. And repeited, 1661. Where. 
by the Lords are ordained to decide, in the Rights of privat Parties, ac. 
cording to Law, without reſpeft of Ratification, or other privat Statuts, 
in favours of particular Perſons, ſuch as this, which being after this deci- 
fions, clears and enlarges the power of the Lords. The Purſuer opponed 
his Rartification, and exception of the A Jalvo jure, which bears expreſly, 
Thit it ſhould ſtand as apublick Law, and ſo was no privat Statute, menti- 
oned in theſe Acts, Safoo jare. 


The Lords having conſidered the Caſe, and that ſuch exceptions from the 
A& Salvo jure were of dangerous conſequence to the Leidges. They ordained thy 
Parties before anſwer, 10dijpute the point of Right as if ſuch an exeeption of the Ag 
Salvo jure, had not been granted , but they thought that Defenſe upon a P*Yeſſory 
Judgement , being but a point of form , whereby the Rights of Parties were nat 
competent by exception, or reply: the Parliament might diſpenſe therewith , aud 
alſo might repone Parties, as to the matter of Preſcription , or quoad minor 
non tenetur placitare, but if without theſs and ſuch, the Purſuer had a privy 
valid Right, The Lords were loath to enter wpon the caſe of the exception of 
the 4G Salvo Jure. 


Scot of Thirlſton 
contra 
Scot of Braidmeadow 
Eodem die. 


Cot of Thirlſion having right to the Teynd of midſhef 5 and puthe: 
the poſlellor tor 24, Years bygone, and in time coming , who al- 
leadged abſolvitor ; becauſe theſe Teynds are allocal to the Church; 

co0110rm to a Decreet of locality, produced : bearing, ſuch 4 Stipend and ls 

catting, jo much of it, and for the reſt, that the Miniſter had the Teynds of mid- 

ſhef. 1x was alleadged, that this could not inſtru&, that thoſe whole 

Teynds were allocal ; but ſo much, as made up that reſt : and the Teyndis 
worth twice as much,and therefore theMiniſter had but the twenty Lamb,for 

the Teynd, which is but half Teynd and was lyable to the Purſuer for 

the reſt. It was anſwered , that Teynds are ſecundum conſuctudinem lgci, 
and if Tyends . had never been payed, none would be due, and if the 
twenty Lambs was all ever payed , they could be lyable for no more: 


The Lords found, that before the intenting of the cauſe, they would not 
allow ny more nor then what was accuſtomed ta be payed , unkſs the Purſutr 
offer him to prove, that there was a Tack, or uſe of payment of moxe, which 
they would allow acctr dinghy. 
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Sir William Thomſon 
contra 
Town of Edinburgh, 
February 14. 1665. 


He Magiſtrats of Edinburgh , having depoſed Sir William Thomſon 

Town Clerk, from his Office, on this ground, That a Tack of 
the new Impoſition, and Exciſe being ſet to their Tacks-men,( which was 
to have been ſubſcribed by him, as Clerk, for the Deacons of the Crafts, ) he 
had given it up to the Tacks-man, and had not taken their ſubſcription 
thereto , neither to their own double , nor taken another double for the 
Town, albeit the Tack duty was fourſcore thouſand merks yearly, for two 
years; and that it being an uncertain caſuality, the value of it was moſt 
difficult to prove,and not but by the Tacks-mens own Oath;Sir William raiſed 
ReduQion, on ſeveral Reaſons, eſpecially that the ſentence was unjuſt, in (6 
far as it was the puting on of an exorbitant , and incommenſurable puniſh- 
ment , of deprivation from an Office of ſo great Value , upon a Fault of 
meer negligence, or eſcape : and that beforethe Sentence, the Tack-dutie 
was all payed, but four monethes, and now all is payed, and 
that Sir William was ſtill willing for to have made up the Towns dam- 
nages It was anſwered, that here was no Proceſs to put a puntſhaient 
commenſurable on a Fault , but Sir William having , by the free Gift of 
the Town had ſo profitable a place for his life, upon conſideration of his 
Fidelity and Diligence, there is implyed in it, as eftecualy, as if exprelt, 
that it is ad vitam aut ad culpam: lo that the cognolcing of the Fault is 
the termination of the Gift freely given, ſo if their be a fault Juſtly 
found by the Town , they might well take back their Gift, they gaveup- 
on that condition implyed; for it was not the lo i everts 3 Nordolus 
i propoſito , that made ſuch a Paultz elſe all negligences imagin- 
able would not make it up., though a Servant ſhould leave his Maſters 
Houſe ; and Coffers open, if nothing happened to follow; yet the 
Fault was the ſame, and could not be taken away, by making upthedam- 
nage, but here was a Fault of knowledge' and importance - for Sir Wil iam: 
. conld not by meer negligence, nor ommiſſion give away the Tack to the 
Tacks-men.; and neither ſee:them ſubſcribe their. own double, or any other, 
nor ſubſcribe himſelf, this. Fault was likeas in his Office; he had a particular 
gratuitie, as Clerk to the excite, 


The Lords repelled the Reaſon of Redudion ; and found the Sentence 
not to be unjuſt, upon this ground ; becauſe they thought that Sir William 
.being a common Servant , .who by his A@ of admiſfion, had ſpecially en- 
edged never to quarrel the pleaſure of the Magiltrats, they, as all Maſters 

ve alatitude, in cognoſcing their Servants Faults, wherein, though the 
wight have been wished to forbear rigor ; yet havirig done it by 
their power, as Maſters over their Servants; the Lords could not 
day they had dore_ unjuſtly , but found that the committing ſuch a 
Fault termimat their free Gift, being of knowledge and imi- 
portance , but found that if it could be proven, that the Tack was 
duehe ſubſcribed, and loſt thereafter , which was not of knowledge, 
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but of meer omiſſion , incident to any Perſon, of the w 
they would not find that a ſuthcient ground to depoſe = gence 
Biſhop of Dumblain 
contra 
Ear! of Caffils. 
February 15. 1665. 


He Biſhop of Dumblain purſues the Earls Tennents , for theTeyqq 
of the Abbacy of ma 2a as a part of his Patitmony anexey 
thereto, by the AZ of Parliament 1617, The Defender allead & 

no Proceſs, till the A# of Annexation , being but an A& unpricges 
were produced. 2l. Abiolvitor, becaule the Detender had Tacks trom the 
King, in 4»0 1641. And by vertue thereof was in poſſeflion , and coulg 
pay no more then the Duties therein contained , till they were reduced 
It was anſered to the firſt, it was nottour, and if the Defender alleagg. 
cd any thing in his favour, in the AF, he might extratt it. 243, The D. 
fender could not claim the benefit of his Tack, 1641. becauſe the Biſho 
are reſtored to all they poſleſſed in 4»no 1637. And ſo notonly Right Na 
Poſieſhon , is reſtored to them as then, which is as ſufficient an interrups 
tion by publick Law, as if it were by Intubition , ot citation, 

Which the Lords found relevant, belng in recenti afier the AF, and nevy 


acknowledged by the Biſhops. . 
Boyd of Pinkill 
contra 
Tennents of CairſJuth. 
Eodem die. 
I#kill, as Donatar to the waird of Cairſiuth, purſues removing againf 
P the Tennents, whoſe Maſter compears, and allkeadges, that the Gift 


was to the behove of the Minor , his Superiour 3 who, as repreſentinghis 
Father and Guidſire, was oblidged, in abſolute warrandice, againſt Waygs 


per expreſſums. 

THe Lords confidering , whether that could be underſtood of any other 
Wairds, then ſuch as had fallen before the warrandice, or if ir could 
extend to all ſubſequent Wairds , of the Superiours Heir, and fo to nog- 
entries, &c.which they thought hard; ſcing all holdings were preſumed Waird, 

unleſſe the contrary appear, and the Superiour could not be thought to ſecure 
- againſt ſubſequent Wairds, unlefſe it were ſo ſpecially expreſt, all 
Wairds paſt and to come : Yet ſcing it was found formerly that it the Su- 
riour take ſuch - yes fog be bound in warrandice , _ the fame 
ould accreſce to the Vaſlals paying their proportional of the expenſe, 
and compoſition , they found the Defenſe , that this ol was to the be- 
hove of the Superiour relevapt, ad hunc effetum, to reſtrift it to apro- 


portional part of the expenſe. ” 
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Hellen Hepburn 
contra 
Adam. Niſbit. 


February 16. 1665. 


Elen Hepburn purſues Adam Nisbit , to remove from a Tennement in 
H Edinburgh , who alleadged abſolvitor, becauſe he had a Tack ſtand- 
ing for Terms to run. It was replyed, that the Tack bore expreſly, if. two 
Terms run in the third unpayed, the Tack ſhould expire and be null, ipſo 
ao, without Declarator. It was anſwered, that notwithſtanding claules 
ſo conceived. The Lords hath been accuſtomed to.;put them to Declarator, 
in which caſe they have the priviledge to purge the Failzie at the Bar,z and 
if need beis, the Defender will now purge. +1 7 
The Lords found the reply relevant, in reſpe& of the conception: of the 
Clauſe, and would not caffer the Defender to purge , for albeit in Declara- 
tors againſt Feues , ob on ſolutum canonem, the Lords will ſuffer the Defend. 
ersto purgeat theBar, whenthe purſuite is upon the A# - of Parliament 
_ yet they will hardly ſuffer them to. purgewhere that -Clauſe Irritant 
1s 'expreſt in the Inteftment: ſo Proprictars may purſue - their 
Tennents, for failzing to pay the Duties of their Tack, and to 
find Caution in time coming; elfe --ro remove when there is. no ſuch 
Clauſes Irrizant , and then, they may purge , but when the Clauſe Ir- 
ritant is exprelt , there js farlels reaſon they ſhould have liberty to purge 
in Tacks then in Feus, where .the' penalty is much greater. 


* -Pringle of Torſonce 
contra 


Ker of Sunderland-hall. 
February 17. 1665.” 


Rringle having appryzed the Right'of a Wodſet, from the Heirs of 
FP Sir George Ramſay ,' does thereupon "require and charge for the 
Money, It was alleadged, that he catmnot have the Wodf(er "Sum; 
unleſs he not only Infeſt himſelf in the Wodſet; and renounce the ſame, 
but put the Defender in peaceable poſſe lion,” as he did poflefle the Wod- 
ſetter, from whom the Purſuer appryzed -' and” who can” be in mo bet- 
ter Caſe, then the Wodſetter himſelf, The 'purſuer anſwered , that he 
was willing to.renounce all Right and Pofleffion,-but could not put' the De- 
fender. Pofleſhon ; becauſe a thrid Partie had- intruded -himſelf,” without 
the Purſuer ,, or bis Authors Fault z and the-Wod(er: being'but a Pledps; 
the Hipotbecar is not lyablecontra vim majorem, but only pro culpa lata &- 
levi.Therefore if a Pledge be taken away by fotce,it hinders not the Creditor 
to demand his Sum. The like muſt bein intruſion, which is an A& of force, 
and the Purſuer , who hath only his Annualrent ;;is not oblidged .to con- 
ſume the ſame upon recovery, but the Defender may do the ſame. The De- 
fender anſwered, that whatever might be alleadged, in the Caſe of Intruſion, 
if in. continent, the Wodſetter had intimate the ſame ; and required his 
Money , yet this intruder has continued Jong time. 
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The Lords found the defen(s and duply relevant to flop the payment of the 
money till the poſſeſſuon were delivered , jeing the intrusſion was ex inter = 


James Butter 
contra 
Gray of Balbrino, 
Eodem die, 


Ames Batter having purſued Gray for payment of a Sum of Money, he 
J alleadged preſcription, becauſe fourty years had run from the date of the 
Bond, being the laſt of December 1624, before any Judicial A&, or Other 
interruption done thereon. The Purſuer replyed, that he had cited the De. 
fender, upon the firſt Summons upon the 24 of December. 1664. which was 
fix days within the tourty years, from the date. 245. It was much more within 
the 4o years, from the Term of payment of the Bond ; from which only 
and-not fromthe date preſcription runs, quia cortra non valentens agere uu 
curris preſcriptio. The Defender anſwered, that the citation on the firſt Fun, 
mons',- was not ſufficient , unleſs there had been an AR of Continuation Us 
ſome Judicial AR within the 40 year ; Becauſe the A of Parliament bears 

elly, If the Creditor follow not , and take document within 40 year, 
the Bond ſhall expire. | | 

The Lords found the reply relevant , and that the Citation on the fri Sow 
mons was ſufficient , being within 40 years of the term of Payment. 


Sir John Baird 
- contra 
Magiitrets of- Elgine 
Eodem die. 

Ir John Baird purſues the Magiſtrats of Z/gime, for the Debt of a Rebel, 

f ene out of their Priſon, who alleadged abſolvitor, becauſe the Re. 
bel had the benefit of the A , Debitor and Creditor; and produced the 
Clerk of the Bills Certificat\thereupon, 'when he was offered to Priſon, and 
being Impriſoned joyntly for an other Debt. The _- _y proteſted, that 
they excepted him not priſoner tor this Debt. It was anſwered,that thebenefr 
of the A& contains an expreſsnullitic,if the Annualrents be not payed conform 
thereto, The Defenders anſwered , that they could not be Judge to the 
diſcharge, and that upon the! like caſe, of a ProteRion of the Kings, / the 
Aagiſtrats of Striv/lyg were liberat. 
been firit produced , or ſhown to the Magiitrats before the Priſoner was le go. In 
which caſe, they might ether bave refuſed him , ar let him goe free, 


Marques of Huntly 
comra 
Gordoun of Leſmore. 

February. 22. 1665. 


He Marquek of Hwuily, as Donatar to the Forefanlitureof the Marqueſs 

of Argyle, asto the Eſtate of FHuntly, obtained Decreet of Parliament 

againſt Gordon of Leſmore, for payment of the Mails and Duties of _— 
Lan 
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Lands , and for removing therefrom. He Suſpends, on theſe Reaſons, Firft, 
That the Decreet was null, not preceeding upon lawful Citation , but tar 
fewer dayes then is appointed by Law, and that he was abſent, and now 
alleadges, that his Right to the Lands in queſtion, was by excambion with 
the Marqueſs of Argyle, for Lands holden of the Marqueſs of Hunily, which 
he had poſleſled thirtie or fourtie years before, and thereefore, if the Pur- 
ſaer were diſpoſſeſſed of the Lands in queſtion, he behoved to poſleſſe him 
in other Lands. 21y. The Decreet is null, as not proceeding upon tryal of 
an Inqueſt, cognoſcing , the Marqueſs of Argyle Heretable. potleſlor five 

ears before; conform tothe ACt of Parliament : nor could that be cogrolſced, 
becauſe, the Defender himſelf was Heretable genie theſe years, 2ly. 
The Defenders Right fromthe Marquels of Argyle, albeit it was poſt comiſſum 
crimen , yetthecryme was latent, proceeding upon miflive Letters of his, 
that was found out of the Engliſh hands, which the Defender could not know, 
The Purſuer anſwered to the whole; that he opponed the Decreet of Parli- 
ament,which ought not to have been Suſpended, by the Lords of Seſſion, who 
arc not Judges toDecreets of Parliament, who may difpence with the Dyets, 
and Solemnities of Law, and the Purſuer infiſts not upon the benefit of the 
five years polleſſion, but upon this ground, that the Defenders Rights fromthe 
Houle of Huztlie, or from Argyle were holden bafe of Argzle, and not con- 
firmed by the King , and therefore by the Forefaulture of Argy/e the Superi- 
our , v_—_ his Right came in Huntlies place, theſe unconfirmed baſe 


Which the Lords found relevant , and in the fame Proceſs, Mails and 
Dutics being but generally decerned, without expreffing the quantities. 

The Lords ordained the Purſuer to condeſcend upon the quantities , and gave 
bin « terms tg prove. 


Viſcount of Kingftoun 
contra 
Collonel Fultertoun, 
Podenr die. 


=" He Viſcount of Xingites purſics Collonel Fullertoun , upon the war- 
randice of an Afſſignation, made by the faid Callonet, to Sir 4rthar dow- 

elaſs of whittinghame. The Defender —_— abfolvitor, becauſe the Aſfig- 
nation wasonly made in truſt, which he offered to inftruit by many Admim- 
cles, of which theſe were the chief; that by the Witneffes adduced, it was 
cleared, that this Aſſignation remained in the hands of one Cranftowr, who 
was filter up of the date, and Witneſſes therein; that it was never detrvered 
ol bittinghewe, 2ndthat the Right Aﬀigned, was tilt retamed by the Collor- 
el, who thereupon obtained two Decreets before the Lords, and uplifted the 
Maney from Six Williem Thamſon Debitor, Cranitoxn, who keeped the Aſfig- 
natian, being atv Agent in the houſe, never eng the fame, nor Sir 
Arthar, or any of his, owning the fame for the ſpace of 20 year, till of late, 
Kingſton gave 300. merk, to get the Aihipnation out of the hands of one 
Jenkin, who got it from Cranitoun, and that the Money was to have been 
preſently imployed for the levying of Souldiers for a French Regement, where} 
of Fullertoun was Collonel, and Sir Ar###r-Livetenant Collonel , there were 
alſo two Lettersof Sir Arthurs produced by the Collonel, acknowledging the 
nuſt thereok, mats to be ho ph, but nothing adduced to 
provethefame, but three other writs, ſubſcribed before Witneſſes, for com- 


paxing the Subſcriptions therein, with the Subſcriptions of the Lerters: The. 
paring Png= 
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Purſuer anſwered, that ſo folemn a Write, ſubſcribed before Witneſſes, could 
not be taken away by Preſumprions, or Witneſſes, but either by Writ, or Oath 
of Partie; and 3s to the Preſumptions adduced, there are ſtronger Prefumpt;. 
ons with the ſolemn Writ then againſt it: F#/lartoun a moſt circumſpeR man, 
would never have given an Aſlignation in truſt, without a Back-bond, and that 
Sir Arthar died ſhortly thereafter, 4nno 1642. And Cranſtoun died Anno 1645, 
And Whittinghams Succeſlors were ſtrangers to the buſineſs, and the miſfiyes 
adduced were not proven holograph, and were ſufpe&t, 


The Lords found the Defenſe fe wnded upon the foreſaid adminicles relevant and 
proven and therefore aſſcilzaed. 
2 Sir George Mouat 


contra 
Dumbar. of Hembrigs. 
Eodem die. 


Ir George Houat, as Aﬀligney to a Tochar of 5000 merk, whereung 
umquhile D#baith was contrafer, purſues Hemprigs, as repreſentin 
him for paygent. The Clauſe of the Contract bore, That the Huſband 

ſhould have the Tochar, out of the firſt , and readieſt Goodsof the wits F 
ther z and that he ſhould have Anmnaalrent therefore, but did not expresly 
oblidge Dumbaith to pay, and therefore he isnot lyable perſonally, unleſ he 
had intrometted with the Defun&s means..' | 

The Lords found the Defender lyable, ſcing the Clauſe being in redotali, it te. 
hoved to leinterpret cumeffeftu, and if it did import only a conſent, wot ts hinder 
the Husband, it ſignified nothing ; and becauſein Caſes conceived pasfive, whert 
it does not appear, who is oblidged, the ContraFer is underſtood oblidged. 


Campbel 

contra 
Campbel. 
Eodem die. 


Wite purſuing her Father in Law, for imployment of her Tochar , CoN- 
A form to her Contract. He alleadged abſolvitor, becauſe the Clauſe bore 
expreſly, that ſo ſoon as the Tochar was payed compleatly, he ſhould imploy 
it 5 and ſo much more for the Wifs Liferent uſe, fo that, unleſs it were ſhown, 
that the Tochar was compleatly payed, he was not oblidged. The Purſuer 
anſwered, that ſhe was not oblidged to pay the Tochar, but her Father, and 
if any neglett or dete@ were therein, 'itwas not her fault, but the Defender 
ought to havedone diligence, debito tempore, and therefore, albeit the Tochar 
were not payed, at leaſt he muſtimploy his own part proportionable to what 
of the Tochar he hath received, 
Which the Lords found relevant, and if the Purſuer had not reſtrifted her ſelf 
to that proportion they would have ſuſtained it ſimply, for all the Defders owy part. 


Kennedy 

contra 

Weir 
February 23,1665, 


K Ennedy of Auchtif ardel, having charged Willlam Weir , apon a Bond of 


300 merk, He Suſpends, and raiſes ReduQion, upon Minority and _o 
i0n 


* moon 


The eciſtons of the Lords of Seſſion. 275 


fon. The Charger anſwered, Minority takes no place where the Minor is iz: 
dolo, as fi minor ſein majorem dixerit , but in this Bond, the Suſpender expres- 
ly acknowledged himſelf to be then Major, The Suſpender anſwered, that 
eadem facilitate, that he was induced to ſubſcribe the Bond, he might be in- 
duced to inſert that Clauſe, which therefore cannot prove,unleſs it were other- 
ways proven that he did induce the Charger to lend him Money on that 
round, : 

5 The Lords fond, bis acknowledgement in the Bond was ſufficient, 
unleſſe he inſlrutfed, that he was induced to inſert that Cliuſs, not on 
his own motion , or that the Charger knew that he was Minor , or mas 
oblidged to know the {ame, by being his Tutor or Curator, or might have viſibly 
known the ſame , by the ſight of his age , aud thought it ngt reaſonable to put 
it to the Debitors oath, to diſappoint the Creditor. 


Jack 
contra 
Pollock and Rutherfoord. 
Eodem die, 


Arion Rutherfoerd Married David Clerk, and had no Contra& of Mar- 

riage with him, but he having acquired a little rumous Tennemenc, 
took it to her and him in Conjund-fee, and in the time of the Plague , he 
provided her to the Annualrent of 5000 merk. His Heirs raiſes Redudcion 
of the proviſion, as being in le/fo agritedinis, after he had keeped his houſe 
upon fuſpition of the plague , of which he died. It was alleadged, for 
the ſaid Marion, that keeping the houſe upon ſuſpition of the plague could 
not be as in leo egritudinis ,unlels it were proven , that he was infeQed 
with the Deſeaſe, before the proviſion was granted, 24y. Even in that 
Caſe, Defuns arenot hindered to give Liferents to their Wives, for which 
there isa natural obligation , according to Cr4igs opinion, 


The Lords repelled the firſt alleadgence, but found the ſecond relevant » int 
fo far as might exiend to a competent proviſion to the Wife , and therefore hav- 
ing examined many Witneſſes hinc inde, #por the Eſtate of the Ha:band and 
the Tochar, and frugality of the Wife, and finding his means did conſiſt in 4 Tene- 
ment worth 500 merk v {mm beſidethat inconſiderable Tenement , _—_ ſhe was 
Inſift, they reſtrife r Annaalrent , which came to 300 merk, 10123. lib. 
which was about #be Terce of the Tenement , albeit Terces of Houſes within Burgh 
are n0t due. 

In this Proceſs, the VVife and her ſecond Huſband, aud having repaired 
the other little Tenement, which was ruinous, and builded it much better 
then everit wasz for which they purſued for the Reparations, 


The Lords found, that they ought ts have the Reparations decerned, not only 
in ſo far as is neceſſary, but in quantum, the Heir will lucrari, 6y getting greater 
mail to be payed at the Wifes death, ſhe leaving the Tenement in as good caſe 
as now it 8s. | | 


W—W_-_ Rt th 
”— 


Sir 
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Sir James Merſier of Aldie 
- Contra 
Wilkiam Ronan. 
February 24. 1665. 


Ir 7 ames Mevrſfer of eAldie, as Donatar tO the Gift of ultimus heres f 
umquhil Joby Ronan , purſues a Reduction of the: Retour , and "tuJ 
of William Ronan, Served Heir to the Defun& , as his Goodfirs "44 ex 
Oye : and having obtained Certification, contra non produtZa ; there _ 
nothing produced , but the Retour, Service, Brive and Executions, but n 
Warrand ofthe Service, either bearing the Teſtimony of Witneſſes, ad4uc. 


# 


ed to prove the propinquity of Blood ; or bearing, that the Inqueſt 

r knowindge » knew the ſame. The Purſuer now inſiſts in his Ree 
of Redution, that the Service 1s without Warrant, and without Probation 
by Writ or Witneſſes. It was anſwered , nor relevat, as it is lybelled 
bearing only that it iswithout probation by Writ or Witneſſes, where; i 
might proceed upon the proper knowledge of the Inqueſt, or any two of 


them. The Purſuer anſwered, that neither were there any Probation þ 


Writ or Witneſſes, nor by the Minuts of Procefle , bearing , that th 


Perſons of Inqueſt , of their proper ——_— did Serve, 

The Lords conſidering , that the Mimuts of theſe Proceſs upon Service 
for Serving general Heirs, which may be before any Judicature, uſe not to 
be exaQtly keeped , would not inſtantly Reduce for want of the War. 
rants3 but ordained the Perſons of Inqueſt to be produced, to condeſceng 
whether they proceeded upon proper knowledge, and what was the Reaſon 
of their knowledge. | 
Mc. Gregor 


contra 
Menzies. 
Eodems ale. 


Here being a queſtion ariſing betwixt Mc. Gregor and Menzies , up. 

on a Decreet Arbitral. | X 
The Lords found the Decreet Arbitral null, proceeding upon a 
Submiſſion of this Tenor, ſubmitting to the Arbiters, ay and while 
they meet , at any Day and Place they found convenient , with powerof 
Prorogation , without any particular Day, for giving their Sentence blank, 
or filled up , becauſe the Decreet Arbitral was not within a year of the 


Date of the Submiſſion, nor any Prorogation during that time. 


Dam Elizabeth Dowglaſs and Sir Robert Sinclar of Longformacus 
contra | 
Laird of Wedderburn. 
Eodem die. 


He Lady Longformacus, as Heirto her Goodfire, William Dowglss of 
Eveling , who was Donatar to the Eſcheat and Liferent of Johr 


Stewart of Coldinghame, purſues the Laird of Wedderbury, for the 

Teinds of his Lands,- which Teinds pertained to the 4bbors of Coldingheme. 
The Defender alleadged abſolvitor , becauſe he has Tack to run; flow- 
ng 
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ing from the Earl of Hoom, who was Infeft in the Lordſhip of Coldinghame 
and before that was Commendator thereof by His Majeſty. 219. Jotr Stew- 
art had ratified all Rights, flowing from the Earl of Hoo; and conſequently 
this Tack after which,the Donarar of his Eſcheat could not challengethe ſame; 
for the Ratification is equivalent, as if the Tack were granted by the Ratifi- 
er. The Purſuer anſwered , that the Defenſe upon the Tack, and the 
Earl of Hooms Right ought to be Repelled , becauſe the Earl of 
Hoomes Right » 15 Reduced by the Parhament 1621. on this conlideratt- 
on, that the Earl of Bothwel being Commendator of C oldinghame , had de- 
mitted the ſame in his Majeſties hands , whereupon the ſaid Johz Stewart 
his Son , was provided by the King, Commendator of Collinghame , aud 
thereafter the Earl of Bothwel being Forefault , the ſaid Joh» and his other 
Children were Diſbabilitate , and declared incapable to bruik and joy his 
Land and Heritage , or to ſucceed to any Perſon within this Realm ,. by 
Sentence of Parliament z whereupon the King provided: the Earl 
of Hoom to be Commendator of Coldinghame 5 and thereafter dn the 
Earls own Reſignation , Infeft him therein, in an erected Lordſhip , and 
thereafter in the Parliament 1621, The King and Eſtates, upon expreſs 
conſideration , that Joh Stewart was an Infant, no wayes acceſſory to his 
Fathers Crimes, did therefore annul his Diſhabilitation . and Rehabilitate 
him, and declared that he ſhould have Right to the Abbacy of Coldrr ghame, 
in the fame manner as he had before his Dihabilitation; and Reſcinded all 
Rights and Intefiments of the ſaid Abbacys granted by His Majeſty; to any 
Perſon of the ſaid AbLacy, fince the faid Dilhabihration. in fo far as the ſa- 
mine might be prejudicial to-Johr: Stewart's Proviſion, that he had betore, 
After all which, John Stewart upon his-own Refignation , was Infeft in the 
Property of Coldinghame ; ſo that the. Earl of Hoom's Right being Reduced 
in Parliament, and falling in conſequence with John Stewarts D: ſhabilita- 
tion 5 whereupon it was founded : the Defenders Tack following there- 
upon; falls alſo in Conſequence , as was already found by the Lords , in 
Anno 1628, betwixt the ſaid William Dowelas of Fuelen and the Laird of 
Wedderburn , conform to an Interlocutor, Extrated and produced 3 which 
is ſufficient iter eaſdem parties, and cannot be queſtioned, ſuper eiſdem de- 
dudis now ; albeitat that time Wedderbsrn paſt from his compearance, 
and ſo the Decreet againſt him was in abſence , yet the Interlocutor was 
ordained to be Extracted againſt him by the Lords, which is ſufficient : and 
asfor the Ratification of the Tacks granted by the Earl of Hoow, the famine 
was afterFohn Stewart had-Reſigned his Comendatorſhip,and before he was In- 
feft in Property, The Defender anſweredz Firſt, That the ſaid Reducii- 
on of the Earl of Hooms Right, was without calling of the Defender : or 
of the Earl of Hoows himſelf, 21y. It mentions no particular Right, or any 
Perſon,but in general,all Right; and fo is but a privat Right ,impetrat from 
the Parliament, without hearing of Parties 3 and therefore falls under the 
AQ of>arliament,ſaſvo jure, And as to the former Interlocutor of the Lords, 
The rcalon why the- Lords ſuſtained' the faid Reſciſſory AR, was becauſe 
they found themſelves not competent to Judge, as to Sentences of Parlia- 
ment , _ Or, to annul the fame, upon the not calling of the Parties, in re- 
ſpe that the Att ſalvo 1621. relates to Ratifications ; but not to ſuch Sen- 
tences as this : but by A& ſalo, 1633. It is expreſly declared , that that 
AR, and all former A&s-ſalvo, ſhould not only extend to Ratifications; but 
to.all other privat As impetrat without: hearing of Parties , and prejudici- 
al to other Parties Rights - and therefore now the Lords ought to proceed 
upon the Parties Right, without confideration of that AR Reſciflory. 


3A 2hy.The 
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213. The Act of Parliament Prohibits and annuls all Re. 
ſKitution of Forefaulture by way of Grace, in fo far as may be prejudicial 
to theſe, who bona fide, acquired Rights from the King , medio 1empore; 
and ſo the Rehabilitation of Fohn Stewart , cannot prejudge the Ea:l of 
Hoom: or the Defender who had Right from the Earl. It was aniwered 
for the Purſuer, that there was no mace in the two Ads ſalvo jure ; 
albeit the laſt was more expreſs then the firſt, containing the ſame in etfe&, 
20y, Jobs Stewart being Diſhabilitat by the Parliament , without Citation 
or Crime, might juſtly be Rahabilitate , codemw modo , without Citation, 
and that not by way of Grace, but 1n Juſtice, as not acceffory tothe Crimes. 
and albeit Forefaultures maynot be taken away by way of Reduction, by the 
A& of Parliament , 1584. cap. 135. yet that cannot be extended to the 
Diſhabilitation of their Children , ſo that the Parliament doing nothin 
prejudicial to any Parties Right, but reſtoring John Stewart to his ;af 
Right, eo ipſo , the Earl of Hooms Right fell in conſequence , as founded 
upon Fohn Stewarts Diſhabilitation , and with it the Defenders Tack. 


The Lords Repelled the Defenſe u = the Tack, in reſpe@ of the Reply, far als 
beit the AG of Parliament, 1633. be much larger then the AG falvo, 1621, þ 
that thereby the Lords might have cognoſced upon John Stewarts Rehaiilitatiay 
as without Citation, if it had wronged any other Perſons Right, but finding thy 
it was an At of Juſtice, wronging 10 Perjons Right, they found the ſame Relevant 


Town of Edinburgh 
contra 
Sir William Thomſon, 
June 6. 1665. 


'T 5 ordinar Council of Edirburgh, having Depoſed Sir Wilzam from his 
Office of Town Clerk,he raiſed aReduQtion of the Sentence,on four Rea- 
ſons; firſt,that the ſamine was null, becauſe it proceeded without Citation,or ne- 
ceſſar Solemnities of Proceſs.2y. Becauſe the Town could not be Judge in their 
own Cauſe. 3!y. Becauſe by the Sett, or the Kings Decreet Arbitral, for 
the Government of the Town, no Perſon could be admitted to any Offce 
or Benefice therein, but by thegreat Council, conſiſting of the ordinar Coun- 
cil and their Deacons z and conſequently none could be Depoſed from ſuch 
Offices, but by the ſame great Council, and this Sentence was by the ordinar 
Council. 4/y. That the Sentence was exorbitant and unjuſt , in Depoſing 
him for an Omiſfion, ſine dolo, late culpa, aut damn. 


The Lords having diſcuſſed the fourth Reaſon, and heard the whole Diſpute 
at length # praſentia, TheDefender after Interlocutor, but not pronounced 
on the fourth Reaſon , borrowed the Proceſs, and refuſed to re-de- 
liverit. The Town called upon a Copy, and repreſented the manner of 
abſtraſting the Procels. The queſtion was, what ſhould be done, and 
whither Sir Wiljam might before Litiſconteſiation , or any Interlocu- 
tor pronounced , take up his Proceſs. : 


The 
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The Lords admitted Proteſtation on the Copy, and ,ordained an A& of 
Sederunt , prohibiting the Clerks to give up any Proceſs to the Parſuer, 
after it was Diſpute to the full in all the Members thereof ', though no In- 
terlocutor were paſt , or pronounced thereupon , , lelt after ſo long De- 
bate, and hearing, the Lords ſhould at the diſcretion of Parties, lifting their 
Proceſs, lole their time, but what had been Diſpute, ſhould be adviſ- 
ed, de recenti, June 8. 1665., n . 4,  —_— 

The Lords upon Supplication,ordained an Appryzing tobeallowed, albeit 
not only the Debitor againſt whom it was deduced, was dead, but the three. 
Teore days were long fince expired, and ordained the allowance to be Regi- 
ſtrat, in reſpect that the lare AR of Parliament, declares that ſuch Appryz- 
ings as are not Regiſtrat within threeſcore , ſhall not be preferred to po- 
ſterior Appryzings firſt Regiſtrate , ſo that the. Lords thought , that wheje 
the allowance was Regiſtrate , albeit after the threelcore dayes, it would be 
preferred to any ther Appryzing Regiſtrat thereafter. ; 


Eodem dic. I 

The Lords intimat to the Writers, Keeper of the Signet, and Clerk bf 

the Bills, an A& of Sederunt , prohibiting general Letters, upon Preſen- 

tations or Collations of Miniſters, whether having Benefices , or modified 

Stipends, until every Incumbent obtain a Decreet conform, albeit they fhonld 

produce their Predeceſlors Decrect conform, ora Decreet of Locality, cori- 
taining rhe Stipend particularly: 


Swintoun 

contra 

Notmay, 
Jane 10. 1665, 


OV\Vzntoun in his Teſtament , having named his Wife Tutrix to his Chil- 
dren; and Notman and others, Overſeers. His Reli& within a year, was 
matried, and ſo her Tutory ended ; ſhortly after Notmas received from her 
4 number ,of ſeveral Tickets, belonging tothe Defun&, and gave his Recept 
Thereof, bearing, that he had received them in his Cuſtodie, and keeping. 
thereafter , he uplifted the Sums, contained in ſome of the Tickets , and 
gave a Diſcharge to the Reli& and ſecond Huſband , of ſonie particulars, 
atid cohſented with the Pupil, to a Diſcharge to a Debicor, which exprely 
boot , him to be Tutor Teſtamentar , and did intromer with the Rents 
of ſorve Tenements,. and Diſpoſed upon ſome Sheep, whereupon Swintour 
the Pupil purſues him as. Tutor or Pro-tutor, not only for all he Intromet- 
ted with , but for the Ainualrent thereof, and for all the reſt of the De- 
funas means, which he ought to have intrometted with, and to have called 
the Tutrix to an account t efore, and condeſcended upon the inſight and 


Frenilhing, of the Defunts Houſe, the Goods in his Shop, he being a Mer» 
chant ,; th 
only rece1 


the Debts in bis Compt Books , and theſe due by his Tickets , not 

ly ved by Notmas, but by others, and for the remander of hisSheep, 
other Moveables , .and for the reſt of his Retits, not uplifted by Nye- 
man, It was alleadged for ,.Not##4h; 1. That that member of the Libel 
was not Relevant, whereby he was putfued, . nbtorlly for that he Intromet- 
ted with, but what he ottiftted , becauſe a Pro-tutor is not obliged as far as 
a Tutor for the Pupils whole Means , but this far only , thatwhatſoever he 
3 A2 In 
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intromets with , asto that he is obliged as a Tutor , to umploy it, and pre. 
ſerve it, and o 1s lyable for Annualrent therefore, and in that hediffers from 
another , negoiiornm geſior , who 1s not lyable for Annualrent, but he is nox 
lyable for other particulars of other kinds, that he medJed not with, as albeir 
he had medled with the Tickets , yet that would .not oblige him to medie 
with the Compt Books, Pleniſhing, or Cattel ; there being no Law to ob. 
lige him, neither was there any poſtibility, that he could meddle therewith, 
being neither obliged , nor able fo to do, having no adive title in his Per. 
ſon; for-Ovetrſcer, on eſt momen juris, and by our Cuſtom, ic doth oblige to 
nothing, but is as the fide commyſa, were 1n the ancient Roman Law in the 
arbitriment of him, to whom they were committed without any obligation or 
legal compulſion, ex 'mera pictate , 1o that his being Overſeer, coulq 
oblige him in nothing , and his meddling thereafter to preſerve the means of 
the Pupil, when his Tutrix 'and Mother had ſuperinduced a fecond Huſbang, 
ought not'to be hurttal to him 3 otherwayes no Overſeer will ever meddle 
in any caſe, with any thing of the Pupils, whereby their Means may be de. 
ſtroyed. --2ly. He cannot be lyable as Tutor notwithſtanding of the Dif. 
charge , ſubſcribed by-him, hoc zomine ; becauſe albeit that would proye 
him Tutor , where the caſe did 1jot otherwayes appear , ſeing the contraix 
is manifeſt; that whereas the Diſcharge bears him Tutor Teſtamentar. -The 
Teſtament produced, bears him only to be Overſeer,&: faiſa deſignatio non obep, 
3.The Ticket or recei the Bonds cannot oblicge him for all theſe Bonds, 
but ſuch thereof, whereof he uplitted the Moneygand only from that time that 
he uplifted the ſame; eſpecially ſeeing the Ticket bears, that he received 
them in his Cuſtodie, which any friend might do, — an Overker ; 
and does not import his purpoſe of Intromifſion. The Purſuer anſwered to 
the firſt,that his Lybel was moſtRelevant,not only forIntromifhion, but Omilſi- 
on ; becauſea Pro-tutor in Law is oblieged inall points as a Tutor, not only 
pro commiſſis ſed p:o omdjji4 and albeit he had no aGtive Title, whereby to 
Intromet, that cannot tree him from being lyable paſſive more then a vitious 
Intromettor , or one behaving. as Heir 3 but he ought either to have 
forborn , or procured to himſelf a Tutory dative, and unleſs Pro-tutorsbe 
univerſally lyable, Pupils will be deſtroyed , becauſe any body will meddlz 
with their Means, knowing they are lyable but for what they meddle 
with, and the Aunualrent thereof , which perhaps will not be made out 
againſt them, but if they be univerſally lyable, they will either wholly ab- 
ſtain, or orderly Intromet , by procuring a Title : and albeit Overſeers be 
not lyablein the firſt place , yet they are twtores honorari , iyble after the 
other Tutors are diſcufſed.. As tothethird, the receipt of the Bonds, albeit 
it bear in Cuſtody, yet itis proven by the Writs produced, quod ſe inmmiſcuit, 
by uplifting the ſums contained in ſome of the Bonds, and therefore is lyable 
for the whole, 


The Lords having heard and conſidered this caſe at length; found, that 
ſeing there was no Law nor Cuſtom of ours to make a Pro-tutor lyable in 
all points as a Tutor, and that the Civil Law oblieges not us, but only we 
ought to conſider the equity and expediency thereof , and thetefore they 
found, that they could not condemn the Defender for omiffions, ſeing there 
is no -Antecedent , Law, nor Cuſtom : and therefore found, that as Over- 
ſcer, he was oblieged to nothing, and that as Intrometter, he was lyable for 
what he intrometted with , ' and the . annualrent thereof, - after his Intro- 
miſſion, and found him lyable for the hail Bonds in his Tickets , ſeing be 
meddled with a part of the Money thereof, and found, that if — d 
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meddled with a part of the Sheep,that would makehim l1yable for the whole 
Sheep of that Flock,and the Annualrent thereof,and found that his being De- 
faned Tutor , contrair to the Teſtament, did not inſtrukt + but the Lords 
Declared, that in caſes occurring in all time coming. they would tind Pro- 
tutors lyable in all points as Tutors , and ordained an Ad of Sederunt to 
hemade thereupon and publiſhed in the Houſe, to all the whole Adyocats, 
that none pretend Ignorance. 


'4 - Sir Alexsnder Hoom 
©. - contra 


b June 10. 1665. 


purſues for mails and Duties of certain Lands. It 

was alleadged for the Tennents , no Proceſs , becauſe they offer- 
ed them to prove, that they were Tennents by payment of Mail and Duty to 
Sir «Alexander Hoow their Miniſter, beforeuncenting of this Caule, and he 
was not called. 21y. Abſolvitor, becauſe they were Tennents to the aid Sir 
Alexander , who had a right of an "Appryzing , and Diligence thereupon, 
anteriour jto the Purſuers Right. Fhe Purſuer anſwered to the firſt, op 
relevat.inan ation of Mails and Dugies'; ;albeit it would be relevant in a Re- 
moving. In whichrwo ARtons,theLaxds have ſtill keepedthat difference;that in 
Removings the Heretor houg be called, becauſe thereby his Pofleſſion was 
to be interverted : butin Mails and Duties, the Terihents mighr Suſpend on 
Double Poinding, and thereupon call-both* Parties: Or it a Tennent did 
collude , the maſter,migtit aſe the 'Teanents name , but double Poinding 
could not have place in Removings, * © = 

7o the brand itis not cortpetent to the Tennents to Diſpute their Ma- 
ters Right , which is to them j#s #e#33j 3 but they Thould have intimate to 
their Maſter ;. tocompear and defend his own Right > who: if- he will, 
eompent and produce his 'Intereſt, may be heard. | 
' The Lords Repelied both Defenſes, nuteſs Sir Alexander compear and produce 
bis 1mereſt. | 


= A Letter from the KING; 
Fune 14. 1665. 

He Lord Ballantine Theſawrer Depute compeared, and produced « Lets 
ter from His Majcſty to the Lords , beartng, that His Majeſty having 
heard # doubt moved before him, whether Declarators of Ward, Non- 
 , Onivies, &c. ſhould be diſcuſſed before the Lords of Sejſun, or Lord; 

pap. ; His SR Declared His Pleaſure , that in the mean time 
* His Majeſty got fwrther evidence , and cleiyi * ; 
be purſued before - Lords of Seſſion. þ Tn. fb AO 

Which Letter was ordained to be 'Recorded in the Books of Sederunt. 


2B; * The Devifionr of the Lords oof Sefton. 
| "Mii 


contra 


June 15; 1665, 
Ihwmay having Charged upon a Bond of borrowed Money. 

| Suſpended, and alleadged that the Charge was truely for a Prens 
tiffce 5_ for a' Boyto a Writter , who was oblieged to Educar hin 
three years, and it1s offered to be ptven by Witneſles, that he bear the 
Prentiſe , and put him away with evil uſage, within a year and an half and 
ſo can have no more at moſt, then effeirand to that time. The Charger aj. 
ſivered, thathe could not devide the Probation, in one fingle Defenſe, both 
by Oath andWitneſſes, andthat he could not take away Writting by Witnec 
ſes, in whole or in patt. 

The Lords ſuſtained the Probation by Oath and Witneſſes, as propened. 
Craikshank 
contra 


Crutkehank 


June 16. 1665; 


Forge Cyuikchank purſues the Rel-& andFExecutrix of Craicks 
G Unde, for payment. of a Bund of 400. Pound. The Deſende: alle. 
ed abſolvitor , becauſe the Defun& had an Afignation of certaig 
Sums of Money to David Cruikghanks, the Purſuers Brother , wherein they 
was a Provifion in favours of the Purſuer, chat the faid David ſhould pay 
to him a*thouſand Pound, which maſt be underſtood to be in ſatis ion & 
this Debt , in the firſt place , nam veme preſumiter donere  quamdry die, 
The Purſuer anſwered, that the foreſaid Rule hath many exceptions , fori 
being but a preſumption, a ſtronger; preſumption in the contrair will elide 
it as in this caſe. The Defunct had no Children, and hada confiderablefg: 
tone, and the Purſuer and the ſaid David his Brother, were the Detunds 
neareſt of Kin : and albeit the foreſaid Diſpofition be not in the exprel 
terms of a Legacy, yet it is donatio mortiz cauſ#; for it contains an expre 
power to the Defund, to Diſponeotherwile, during his life, and in another 
Proviſion therein, it bears expreſly, to be in fatisfaQtion of Debt , due th 
that other Party, and fays not ſo as to the Purſuer ; all which are ſtrotiper 
extenſive prelumptions , that the Defunt meaned to Gift no le$ then the 
whole thoufarid pounds. 
Which the Lords found Relevant. 


William Wrighs 
contia 
George Shiel. 
Eodem die. 
IDiam Wright as affigney by Jobs Shie in Carlowrie , obtained Decreet 
againſt George Shiel in Nortoun as Heir to ou Shiel his Bro- 


ther for payment oftwo Bonds. George Shiel Suſpends on this Reaſon, 
that the Affignation was gratuitous, without onerous Cauſe, which he _ 


-- 


F The Deciſions of the Lords of Seffion. 283 


ed to prove by the Alligneys Oath , and offered to prove by the Cedents 
Oath that the Debt was ſatisfied, 


The Lords having at length confidered , and Debated this C:{ among 
themſelves, whether the Cedents Oath could prove againſt an Ailigney, 
when the Affignation was gratwitows, ſome were of opinion, that it could 
not, becauſe nothing can prove but Writ ortwo Witneſſes, or Oath of Par- 
ty , and the Cedent is not the party, but the Aﬀigney - and albeit the Ce. 
dent could be a Witnels , he 1s but one; and becaule it is a Rule with us, 
that the Cedent cannot Depone in prejudice of the Aſſigney , unleſs - the 
Charge be tothe Cedents behove : and we have no Exception, whether it 
be gratuitous Or Oerous 3 but the moſt part were of opinion , that in gra- 
tvitows Aſſignations, the Cedents Oath ſhould prove 3 becauſe an Aſigney 
is but Procurator, i» rem ſuam, and doth not proceed upon his own Right, 
but , #titur jure awthorir: and therefore, albeit for Commerce, our Cu- 
ſtom hath not allowedthe Oath of the Cedent, inprejudice of the Aſſigney; 
Yet the caſe in a gratwitows Aſſignation , hath neither been Debate nor 
decided ; and therefore in it, the Cedents ſhould be ſufficient , ſeing it can- 
not be preſumed, that he who voluntarly gifted , will fivear to his Aſrig- 
neys prejudice 3 and that truely the Cedent is Party , and the Aſgney 
purſues but as Procurator, i rex; ſuam. And ſeing we have no Law re- 
gulating this caſe, equity and expedience ought to rule it z but in equity no 
man can put his Debitor in a worſe condition » Without his conſgnt; either 
as to the matter, Oras to the manner of Probation z andin expedience ;, the 

excluding of the Cedents Oath in this caſe, opens a way for Fraud, that 
after Debts are payed , they may beaſſigned, even freely, and the Debitor 
is excluded from his Probation of the payment. , 


The Lords before anſwer, Ordained the Aſſigneys Oath #0 be taken, whether 
Alſignation was for a Cauſe onerous or not, 


Braces 
- - contra 
Earl of Mortouns 
Eodem die. | 
Races purluesthe Earl of Mortonr for payment of a Bond, who alleadged 


$ 


B thatthe Bond was aſſigned by the Detun&, and the Afſignation intimat, 
and a Decreet obtained againſt him thereupon. . The . Purſiers anſyered, 
that this was j#s #ertijto the Defender , who could not Diſpute the Aſſigneys 
Eight. The Defender anſwered, that it was excluſto juris agentis. 


The Lords Repelled the Defenſe , as being ſayer jure tertij , and decerned, 
bit ordained Suſptnſion to paſt , without Cation or Conſignatton, that the Aj- 
figney may be called, and Diſpute his Right. | 


= 
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(Gideon OM urray 


. CONtrAa 


Journe 17.1665, 


(314 Murray having, obtained Decreet againſt for ccrtain 
— Merchant Ware , whereihe was holden as confeſt, and thereafterte, 
poned, . and the Decreet turned in a Libel, - The Receipt of the Goods wa 
found probable, Jront de jure, and-was accordingly proven, and the Caup 
being concluded,and the Depoſitions adviſed. It was alleadged for the Defen, 
der, firi#, that he produced and-inftantly verified , that the Purſuer hag 
granited: him 2 Bond ,- after | the furniſhing of the Account of a greater ſum, 
which guſt be preſumed to have included fatisfaftion- 'of the 4 ccompt, 
2dy. The Decreet was more then three year afcer rhe fiirniſhing, atid 
not probable by Witneſſes 3 bur that manner of Probation was preſcribe 
by the A& of Parliament. The Purtuer anſwered to the firſt, that both thok 
Exceptions were competent and omitted, and now after Probation taken; 
there was. mo. reafon to ſuſtain that alleadgence', for after 'Litiſcontei?ujqy, 
no new exceptions can be admitted , unleſs they. be inſtantly verified and 
emergent. , Or at leaſt new come to knowledge, . as this is not , for it ws 
obvious , being founded upon-fſo known a Law ,- as to the Preſcription; 
and as tothe other ,. it is but a weak preſumption, no way relevant, unle 
the poſterior Bond' had exprelt to. have been after Compt and Reckoning, 
The Defender anſwered, that the Lords might ex pobile officio, repone Pur 
ties to Defenſes , inſtantly. verificd ,' after Litisconteſtation. and albeit they 
ordinarly repone them whenthe-Exceptions are emergent, or new come to 
knowledge : yetin other Caſes, ex officio, they may, as when theres 
pregoant. a:prefumprtibry'concurrings © 219: Albeie Preſcription hinder Pur: 
ſuits ative - Yet ſeing the Defender was Creditor by Bond, in a greater 
Sum. The Purſuer needed not purſue for the Accompt , quis intus habnit 
and the other Party might have Compared upon the Bond and therefore, 
as in theCivilLaw,in debitis naturalibus&- non civilibus licet non dat aiFionem dt 
tamen exceptionem: fo here the Purſuer may except upon account after three 
Ears. LE 
The Lords found the preſumption dt Relevent, and found that the manner 
Probgtion being preſcribed , it could not be made wſe of, either by Adio 
| Fldrven ;:- albeit\ there wes a compenſ4tion' clmpetent , get it befell not, ih 


Chriſtian Braidje 

CONntra 
Laird of Fairny. 
: June 21. 1665, 
N\Hriitian Braidy Relidt of James Sword, having Inhibite George Glaſr- 
$ faird upon his Bond , purſues a ReduRtion of a Diſpoſition, gone 
8 
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by George to the Laird of Fairy , n_ Lands, ——_— afrer her 
graph , ar Be it was dns ,. that it was cull by the A# of Parlia- 
went , requiring all Writs of importance to be ſubſcribed before Witneſſes; 
and this Diſpoſition wanted Witneſſes. The Defender offered to prove it 
was Holograph. The P urſuer Replyed, that the queſtion being dedata, not 
that it was blcribed, but when . it was ſubſcribed ; whether prior of poſte- 
rior to the Inhibition, Witneſſes could not be received, whereche. queſtion 
was not againſt the granter of the Writ, or his heir , but againſt athird 


The Lords before anſwer, did appoint Witneſſes to be examined, omni 
exceptione majeres, who being now Examined , both Deponed that they 
ſaw the Diſpoſition ſubſcribed , and- that it was long betore the Lnbi- 


| It was thenalleadged,that this being done,but before anſwer, it wasintire td 
iſcuſs the Relevancy of the alleadgence, whether a Date might be inſtructed 
Waiuneſlcs. 2/y.Albcit Witneſſes omni exceptione majores -were receivable;for 
ſach an effeR, that theſe Witneſles were.not ſuch , the one b&ng but a 
Town Officer, and the other Procuratorfiſcal of a Sheriff Court, . efpeci- 
ally ſcing there. were ſtrong preſumptions of fraud, as that nothing follow. 
ed. upon this Diſpoſition , that it remained Clandeſtine for ſeveral years, 
that thereby the Diſponer becoming Bankreupe, had excluded ſome of his 
Creditors , and. preferred. others, and that there was no perwrie teitium, 
feng both thir, Witneſſes aflert they faw- it ſubſcribed 5. and. the one De. 
ned , that he:Dited. it ſo, that their Names might eaſily baye becn inſert; 
and Q xe it muſt be thought, .it. was done for ſome Fraudulent intent, 
25 to be of an anterior Date to the Inhibition: and therefore in ſuch a caſe, 
the Witneſſes ſhould be Perſons of Fame , and known Reputation. It was 
anſwered, that the Witneſſes adduced , were ſufficient, ſeing they were 
above exception - Frſ#, becqutſe they were publickly called ro the Bar, 
and received without any obje@ion , ſothat now none is competent, 24. 
That there is no relevant Exception yet, alleadged, for the being a Town 
Officer , is no legal Exception , neither to be of a mean condition , nor 
to be of a ſmall Eſtate ; if he 'were worth the Kings Unlaw and for 
'the prefumprions, they. were-but meer conjettures 3. for it was free for a 
rzan to make bis Diſpoſition-all; with his own hand; or -before Witneſſes, 
and what bis motives has been to do it, cannot 'be known, and ſd oughe 
got. to be preſumed fraudulent, nam nullar witinm preſunitur. 


The Lords having fully  conſog this coſe, and having Debated, whether 
Witneſſes at all were. regtivable to aftru# the Date of 4 holograph Writ ; and 
alſo, whether theſe Witneſſes adduced were ſufficient : they found that in reſpet# 
of, the preſumptjons of Frand, adduced theſe two Witneſſes, were not ſuffitient 
i0 aitrui# without further Adminicles ; either. by Witneſſes of nnqueftionable 
Credis , or by Writ. 


- 


3 B 
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> 27100 NITC a ®. LES l _ ; iſt 201 +6. K 
| -» Proetratorfifeal' of the Cdiminifſhned of Bdinburgh®) 1 t 6/ 
Thomas Fairbolm. 


5 - Fune 23; 1665. | 
es Fairholm being Charged to give up an Inventar of the'Goog, 
' $-\ and Gear pertaining toumquhil Alexander Deninſtovn, whoſe Diugh. 
ter he had married. - 'He Suſpends on this Reaſon , that the Defund haq 
granted a Diſpoſition to one of his Daughters, of his hail moveable” Good, 
and ſums of Money , ſo that he had nothing 'the time of his Death,- ang 
there- needed no Confirmation, but he might lawfully poffeſs, by vertye 
of his Diſpoſition 3 and there was no Law to force Perſons in ſuch a Caf 
to Confirm , neither had it ever been ſuſtained by the Lords. It was ty. 
ſwered , that it was juris publici, to have the Goods of Defuntts Confirg. 
ed , that neareſt of Kin, Children, Creditors, and Legatars , might know 
the condition thereof 3 and this Defun&s moveables , albeit Prey 

yet not Delivered, remained: #» bonis defuni#i, and fo behoved to be Coy. 


The Lords having Read the Diſpoſition, - and finding it to be general, gn. 
nium bonorum , that he had; or Ons the = of fog and there 

Ing nothing alleadged of any onerous Canſe', or that it was efore bis ſickne;, 
albeit the Cos —_ : ales found ; was neceſſity of C, af 
this Caſe: But if it hadbeen a PORnne ay of (ren things , as Bonds th 
Goods , or had been for awy onevonr Cauſe, been made in leidg pou 
and any' ſymbolical Delivery , the Lords were no#'ſo clear in it, bat refoloiy 
hear (uch Caſes intheir own preſence , whin they ſhould occhr. 


Collonel James Montgomery 

Wallace and Bonie. 
| Fane 24.1665. ”; 
ds Collonel asHeretor of the Miln ok Tarboltownr, having _ Bonk 
for abſtraRted Multutes of Dramlle. It' was alleadged for Bowie andWa- 
lace of Garricks , *who had Diſponed to hin; with warrandice abſolvitor; 
b-cauſe Wallace and: hisauthors were Infeft in the Milos and Multures , be- 
fore the Purſuers Infeftment of the Miln. The Purſuer Mo, that the 
Thirlage'was Conſtitute-by a Decreet in Anno. 1 569. again . the Tennents 
of Dranilic therein mentioned. 'The Defender anſwered 3 Firft;, that the 
Heretor was not called. - 2/5, That it did not appear ; that theſe Tennents 
did dwell in Drumte Wallace, there being two. Drumlies lying contigee, one 
called the-Dinks Drymlie, the othet called Drumlie Wallace.  3by, That for aty 
Poſſeſſion, they offered them to prove that it was interrupted fromtime to time, 
by going to other Milns, The Lords having OrdainedWitneſſes to be Examined, 
hinc inde, whether the Tennent: in the old Decreet,didpoſeſs Dramlie Wallace,or 

the Dinks Dramlie. 


2h, 
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- - 2ly. What Inter- 
What Poſſeſſion the Purſuer and his authors had. 3ty. What Ir 
» © the Defender and their authors had , many Witneſles being E*::a- 
—_— hinc inde. It was clear , that ſince the year 1653. when Capring- 
Go the Purſuers author died , there was no Poſſeſſion , and there was 
: © above twenty cight years Polleſlion, proven before , becauſe there was 
bs Witncis of that age , that could have been of Diſcretion fourty years 
hefove the year 1653. but they found it proven , that the Perſons menr1- 
onate in the old Decreer, or fome of them were Poſleflors of Dramlie Wal. 
hice. and alſo there was a Tack produced , fer by the Purſuers author to 
one of the Tennents of Dramlie , wherein 1t was provided , that the Ten- 
nent ſhould relieve him of the Multures, and did not expreſs what 
—_ Lords found the old Decreet , although the Maſter was not called there- 
to was 108 ſuffictent alone, get with a long Poſſeſſion thereafter, they found 
4 [ame was ſufficient to Conſtitute the aſtiriftion , and found the Interrnptions 
by going to other Milns , were 10t Jo frequent and long , but that they might 
A been private and Clandeſtine , and the Probation during memory , before 
this contraverſie was found lo inſtru? anterior Poſſeſſion , to compleat prelcrip- 
tion. 
Irwing 
contra 
Strachan. 


[Fader die, 


Lex4nder Strachan as Aſſigney by Patrick Gordon, Charges Jobn Irving 
A to make payment of a Bond of 500. merks, which being Suſpend- 
ed on this Reaſon, that the Cedent was Debitor to the Suſpender in agreat- 
er ſum, being oblieged for the grouth of certain Lands, of the Cropt 1633. 
and certain Bolls of Meal , as the Duty thereof: The Charger anſwered, 
that this was not _ inſt him , nor againſt his Cedent, before his 
Aſlignation, The duſpender anſwered, that it was liquidate before in ſo 
far as there was a Decrect of Liquidation obtained againſt the principal 
Party for whom the Cedent was Cautioner in the Contra&t, which muſt 
be ſufficient againſt the Cautioner, albeit he was not called » becauſe his ob- 
ligation was but accel{ory, unleſs he could inſtru& Collufion ; and this De- 
creet of liquidation , proceeds upon Probation of Witneſſes. 


The Loyd ſuſtained the Compenſation, and found the Liquidation ſafficient, 
being againſt the Cantioner , though he was not called, and againſt this Alſigney, 
ſeing the Decreet was before the Aſſignation. 


Alexander Ferguſon 
contra 
Stewart of Ackeoge. 
June 27. 1665, 


Lexander Ferguſon having obtained a Preſentation from the King, as 
A one of the Prebenders of the Chapel-Royal, and thereupon a Decreet 
conform 5 and having Charged Stexart of Askeoge , he gives in his ſpecial 
Charge, that the Paroch of Hehgand, which is now annexed to Rotheſay, 
belonged to his Prebendrie , as being a part of the Patrimony of 

3 B 2 the 
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the Chapel-Royal. It was anſwered for 4-keoge, that he bruiks the Teings 
| by vertue of a Tack granted by Mr. Ni-ian Steuart Miniſter of Rotleſay 
whereof this Kirk , now annext 1s a part, and that there is nothing appears 
to inſtru& that theſe Teinds were ever Mortiticd to the Chapel-Royal, os 
that the Chapel-Royal was in Poſſeſſion thereof. The Purſuer anſivereg 
that ſeing he had the Kings Gift , and Decreet conform, it was ſufficient 
unleſs the Defender would alleadge , that the faid Mr. Nzzian Stenart had a 
better Right, or was in Poſleſſion; for the King _ the Common Ay- 
thor, and Fountain of Rights, His Majeſties Gift is ſufficient againſt any 
that ſhow nor a better Right: and as for the Tack produced, it is nul] 
being for nineteen years , without conſent of the Patron, The Defender 
anſwered , that albeit both Parties were in acquirenda poſſeſſione ; yet deci- 
ma debentur Parocho ejuſq,; preſumuniur niſt aliter appareat; and therefore un- 
leſs theſe Teinds have been Tranſmitted trom the Parſon of the Paroch , by 
long Poſfefſion , or Mortification, they are his, and the Kings Gift alone, 
cannot take them from him 3 but here the Parſon has been in Poſleſfion, 
by Setting the Tack produced , which is ſufficient, as to Poſſeſſion , al- 
beit it were null by Exceprion, as it is not; and the nullity thereof is only 
competent to the Perſon of the granter , and not to this Purſuer, 


The Lords found the Kings Gift and Decreet conform, with Inſtitution and 
Collation , was wot ſufficient , unleſs either the Mortification of theſe Teinds, » 
the Prebenders Poſſejſron were initruGed. 


Mr. Walter Caut 
contra 
James Loch, 
Eodem die. 


R: Walter Caut having purſued James Loch and his Mother as Tutri, 
for her Intereſt , for the Mails and Duties of ſome Appryzed Lands, 
and the quantities being referred to the Tutrix Oath, ſhe refuſed to Depone, 
alleadging that ſhe had forgotten the quantities , whereupon the Purſuer 
craved her to be holden as confeſt , upon the Rental given in by him, wif 
ſhe had acknowledged the ſame. 
The Lords found ſhe could nat be holden as confeſt, being not the Party, but 
Tutrix, but they found that ſhe might be forced to Depone; by Horning and (4 
tion, as other Witneſs. 


Alexander Menteith 
contra 
TE 

June 28. 1665. 

Here being mutual ReduRions betwixt Monteith and Anderſon, the 
former having Right to an Appryzing , led in Amzo 161g. and 
the other Mr. John Anderſon having adjudged in Ano 1656, Mr, 
John Anderſon infiſted on this Reaſon , that Montedths Apprizing 

proceeded was on a Sum of 5000.. Merks, due by James Nisber, the common 
debitor to Gilbert Gonrlay , after that James was Rebel, at Mr. John 4n- 


derſons authors Inſtance: after which , no Bond grarited , could prejudge 


the other Creditor , having uſed Diligenee before , but the Bond is null by 
| the 


The Decifrons of the Lords of Seſſion. 289 


the At of Parliament 1621- againſt Bankrvpts. It was anſer- 
ea for Monteith , that that 4 was only againſt Fraudulent Diſpo* 
Grions , between confident Perſons , without Cauſe onerous. but. here 
a Bord of borrowed Money , was Onerous, and no man was thereby 
hindered to borrow Money. Anderſon anſwered, that the Narrative of the 
Rebells Bond, bearing borrowed Money , could not inſtruct againſt a Cre- 
ditor uſing prior Diligence. 

This the Lixds Repelled. 

Anderſon wfiſted upon this Reaſon , that Gowrleys Bond was granted by 
James Nighet , James and William Arrolds , all Conjun@ Principals , with- 
out a Clauſe of Relief; and this Bond was aſſigned by Gourley, with this 
expreſs Proviſion , that no Execution ſhould proceed thereupon, or upori 
the Bond, or Inhibition againſt the Arnolds : and ſo if the Ailigney had 
becn purſuing James N4sbit tor all , he might have aniwered, that the Aﬀig- 
ney had accepted his Afſfignation , with this proviſion, that James Nizsbet 
could not uſe Execution againſt the other two Co-principals 3 and therefore 
he being excluded from his Relief , could be only lyable for his third part, 
for he would not have ſubſcribed the Bond , but upon conlideration of his 
Relief. Monteith anſwered, that all thethree principals being bound conjunttly 
and ſeverally , the Creditor might renounce all Execution againſt two of 
them, and yet crave the whole trom the third, and there was no more 
done in this caſe : and albeit there be no Clauſe of mutual relief expreſt, 
yet hoc in eft de naturarei: So that albeit Nzvbet, by vertue of the Aſligna- 
tion , thought it had been transferred to him could not have purſued the 
two Arnots, yet by the obliegement of mutual Relief , implyed he might, 
not as Aſſigney, but as corews debendl. Anderſon anſwered , that if the 
Clauſe had born only a Proviſion, that no execution ſhould paſs upon the 
Afgnation , it might have been conſiſtant; but it bears , that no Executi- 
on ſhould paſs upott the Aſlignation , or Bond. 


The Lords found, that the Obliegement of mutual Relief, was imply- 
ed, whereparties were bound conjuntly and ſeverally, albeit not expreſt, 
and that the Proviſion related only to the Bond , quantum ad creditorun, 
and did not reſtrict the implyed obliegement of the Co-principal, and there- 
fore repelled this Reaſon alſo, 


Robert Xeill 
contra 
John Seaton, 
June 28: 1665, 


Eorge Seaton as principal, and the ſaid John Seatay his Cauti avi 
G granted Bond to Robers Keill , and os Charged cherengith gm: 
did ſuſpend , and having alleadgeFÞayinent ; they ' Inlurnr”), and were 
Decerned 3 John Suſpends again , and raiſes ReduQion upon minority and 
leſion. | The Charger anſwered, Firſt, That this Reaſon was competent 
and omitted 1n the former Decreet. 2ly, That proponing payment , did 
bomologat the Debt, as if an Heir ptoponed payment, he would not be ad- 
mitted fo renounce thereafter, or to deny the paſhive Title; The Suſperider 
anſwered , that the former Proceſs being in a Suſpenſion , Nothij g was, 
competent but what was inſtantly verified, and ſo minority and /z{#r was 


not 
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not competent. The Charger anſwered, that the Decreet of Repiltratio 
was turnedin a Libel, as being Regiſtrat at the Aſſigneys Inſtance, not hay? 
ing Intimat during the Cedents Life, and at that timethe Suſpender had rai: 
ed his Reduction , and fo it was competent. The Suſpender anſwered that 
he was not oblieged to infiſt in his ReduRion,, and that the reaſons thereof 
were not proper, even in an ordinary Action, butonly by a ReduGtion, 1; 
=_ turderalleadged, that competent and omitted» took no place in Suſpen. 
10NsS, | 

The Lords had no regard to the laſt alleadgence, but repelled the alleadg. 
cence upon homologation, and upon competent and omitted, in reſpe& that 
minority and /zſio is neither competent by way of Suſpenſion or excepti. 
on, but by way of Action of Reduction,” wherein the Suſpender was not ob- 


lieged to inſiſt. 


James Pitcairn 


COntra 
Iſobel Edgar, | 
June 28. 1665. 


Mquhil David Edgar by his Contra& of Marriage , provided 4029, 
uU merks to be payed by him and his Heir of the firſt Marriage , which 
failling , any other his Heirs , to the Bairns of the ſecond Marriage, The 
portion of the Daughters payable at their age of 18, and the Sons at 21. 
with five merks yearly of annualrent, after his death, for the Childrens fub- 
fiſtence. Iſobelone of theChildren,having marries after her Fathers death,Jame; 
Pitcairn her Huſbands Creditor, purſues for the ſum,as belonging to the Huſ 
band, jure mariti, It was anſwered. that the ſum was Heretable, bear 
Annualrent, and the Term of payment of the Annualrent was come before 
the marriage, and therefore it did not belong to the Huſband, jure marij, 
It was anſwered, that it was not properly an Annualrent, but an alimentof 
five per cent , and that the Term of payment of the Annualrent , was after 
the A# of Parliament 1641. declaring fuch Bonds moveable : and albert 
the Fisk and Relid& be there excluded; yet the j#s marit# 1s not, but isonly 


added by the AZ 1661, 
The Lords found, that ſeing this Proviſion bear Annualrent , whether 


more or leſs, and that the marriage was after the Term of payment, that it 
was Heretable, and fellnot to the Huſband, jure mariti, but only the An- 
nualrents thereof, till his death, albeit there was no Contra& of Marriage, 
nor a Tocher, and that the Huſband had after the marriage given ſome pro- 
viſion to the Wite. 


Mr. George Norvel 
contra 
eHargaret Hunter. 
Jwne 29. 1665. 


R. George Norvel having Apprized certain Lands , purſued for Mails 
M and Duties againſt Margaret Hunter Poſſeſior, ſhe compeared , 


Huſband before the Appryzing, bur for proving thereof, ſhe only produced 
her Scafine. _ 


proponed a Defenſe, that ſhe ſtood Infeft in the Lands, by a Right from her 


| 
| 
, 
| 
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| TheilDocifonruf the | \ Lonktof. Goſelon: 
- Which the Lords found|gvt%to prove {om emd'd Wap, Ms 


Boodmodo! 

ern oends,”- and now-produces tier Comratt of Mirriage, Wat 
rant of the Seafine, and offers to make Faith, that ſhe chat du 
the Decreet - And farder alleadged, that through i 
or Clerks, her Defenſe was not proponed ,,no ways acknowledging hegue 
rities libelled, which ſhe offers to prove to be exorbitant» It was boy © mr} 
firſt; that pr atext# inſtrumentorum de novo repertorum ſententie non ſunt retratlan- 
dz. 21y. The Contra produced is nor the Warrant of the Seafine, bur a 
Bond granted for Implement of the Contract; and relating to the uy Inc. 


The Lords Reponed the Suſpender, -.as.to the circumduQionof the. Te, 
the making Faith, &c. and found the Contradt of Marriage a ſufficient Ad- 
minicle, to aſtcuR the Sealine, ſcing it related to a Bond forthe anaQuk. 
but refuſed to Repone her as tothe quantities 


Heretors of the Milo of Keithick 
contra , 


Feuers. 
Fodem die, 


He Heritors of the Miln of Keithick, urſues certain Feuers forabſtra& 
Multures , who alleadged abſolvitor, , wn they are Infeft , ab. eodeme 
anthore,wichout aſtriction before the Purſaers It was _— a" thePurſuer isIofett 
in this Miln , which is the Milnof the Bazony, and per 4 ch in the Mul- 
tures of the Lands in queſtion ; and offers ip proye,, x] pre rpdiind 
Eonar tic hack Malere, het fon 
in Poſlciiion of the In-tuc ture, 40. years "ox of 
Lands Duplyed the Defender offers him Ay OVE,, ES at 
and without — 


Interrupted 'by his to-other' Milhs ge 
challenge. or Sentence agaii them: And ponent .to.a Milo is 


bur valwnraths, 'unle they enjRed mango lo to do. a ng 


ſuers lnteftment though was latent: and, unknown. to. the;Nefeu- 
porch, all thar's allcadged 5 wow all aſtriQion,. bY Ty = 


The Lords Repelled the Biply k atil thou ght that going to other Milos 


ſometimes , 2s. is. ordinar im alt Thirla ws flo ſyfficient Interruption , if 
rhey,came ordinarly to this 'Mitn, wer a in-ſucken Nulur and there. 


fore found the Reply relevant. 
: Rickard Thi 
| .; contra. 
* Eodemt tie. 


Batrick, AS having Abtained Decreet be- 

a ,. againit: William Mil#, he and 
Suſpends 

n.,, pal: ot due'by the'Cedent, 'and; a. Ticket 

.to be due, -ſubleribed tee 


'k was we nan 


as 6: wk 
Watnelles , which muſt malt proveagaiſt this Albgney 


the 1 
the 
Win 
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- not. inſtru@ it ſelfro be anterior 
Iation, anglais ah: Þ t it was offered to be proven by he 


fles ut oy WES nad tehes the Aﬀyntcs 


"e417 __ Os F | "Stevenſon 
ry . contra 
(Crawfoord, 


eo 2b © June 30. 1665. 
Tevinſon being ſurrogat Executor dative , 4d emiſſe, and having 1 
g to parks infiſts againſt Crawford for a Dehcofthe Defunds, all cre 


392 
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Excoutor Dative , ad onriſa , be Confitmed ed; but he wr oor yan 
Licence to purſue, becauſe the principal Executotchaving made Faith, & that 
the Inventar given up by him, is a full Inventar , any that crave to be Da- 
tive, ad omiſſe, arc'never admitted , but upon certain knowledge , and 
muſt Confirm, and gets no Licence. 

The Lords Repelled t the Deferye » Eſpecially ſeing the Purſuer was a Cre. 
ditor, 


Younger 


wy 6 Mons, having ng died Ink im ſeveral Tens 
a ©. years ag policfling them 
tits, oh after his one Patrick Porteons ws 

, and thereupon Inkefr, » fo that his Right 
,.40. years ws 3 Toanger takes a Right fron 
wn WA rrebed Weſton, In; polerd and gets him Served neareſt Heir 
SE and PR rar raiſes Redydhon o of the firſt Retour, andall 
| following thereupon , Defenſe abſolvitor,' becauſe the Detete 
ders Author bangs ed Heir 40. years before the Purſuers Authors $r. 
vice. It is preſcribeg, , and agen being lnfeſt 40. ney all 
againft, the" Infeſtment is p For the -- & corohaqygs | 
uponthe fecehd Aff of Parkiomant, Sens B ion, of the Keduttics o 
Retours; which beats, that if they be not non within 201 year; they ſhall 
never be quarrellable thereafter. 

The Lords having confidered this pa ae , moſt part htthat the 
Retour could not preſcrive by the firſt AF of Parkawent, E it except- 
ed Minors , and tblents out of the :Countrey , which they found not to be 
meaned of Abſents, Reipablicz cafe, but of any abſence, nor that it fell not 
diretly within the ſecond A#, which bears.expreſly, Retoursto havebeen 
reduced chow poet, be _ Ke rp within twenty ge 
Oey, a B, got -but. bearing 

hes iſs egho, FL a, ot ar 


ad p, 2 34 would lean them 
; , after fourty year, which is pro —_— , and as to th 
0» 
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es MACSXY ac AS 2a Da Acc .,a 


The Decifcons of the Lords of Seftion. 303 


Infefment, they fand , that it fell not in the Caſe of the A#-of Parliament 
1617. cauſe it was not cled with Pcſſcſhon, in reſpet& of the Liferente:s 
life , whoſe poſſefſion behoved to be the poſlefſion of the true Heir of her 
Huſband. | 
But ihe Lords did not decide it, ſeing the Caſe was rarely occuring, and John- 
ſtouns Infeftment very old , unquarrelied ; and recomended the parties to agree. 


Mr. James Naſmith 
contra 
Alexand. r Bower, 
Fuly 1. 16 65. 


His being a concluded Cauſe, a Queſtion aroſe , upon the Probation; an 
accompt being produced betweentwo Merchants, referred to Bowers 
Oath , that it was his band writ , and yet reſting : he deponed it was his 
hand writ , but not relting. The queſtion aroſe , whether he behoved to 
condeſcend , and inſtru how it was payed 3 becauſe, though the accompt 
written with his hand unſubſcribed,was of ir ſelf ſufficient Probation, the qua- 
lity wasnot competent; but he behoved to prove payment,it being alleadged 
that Merchants hand writ is ſufficient : and that a Note upon the back of a 
Bond, or foot of aCompt, by the Debitors own hand writ , though not 
ſubſcribed, has been found probative, 
The [ ords found , that if this had been a current Compt- book, it would hate 
beer probative , but having been 0»ly [ome fen ſcheduls of Paper, found it not pro- 
bative , without ſubſcription , albeit it was acknowledged by the Oath , to ve the 


deponents hand writ. 


John Boyd /ate Baillie in Edinburgh, 
contra 
Mr, William Kintore, 


July 4. 1665. 


Here being mutual ReduQions, betwixt Mr. William X intore and John 

Boqd as to the Rights of the Lands of Moutlothiar. John L0zd4 derive 

ing Right from Mr. Rovert Logan, to whom Logan of Coatfieid, with conſent of 
Mr. james Raith, and w ho, tor all Right he had to the Land of Mounlothian , 
diſponed the ſame, AndMr. Wills im K:intore having Appryzed upon a Decreet 
againſt Coatfield, as Cautioner for a Tutor z and upon the AR of Caution 
inhibited. It was —_— for John Boyd, that whereas, by a former Interlo- 
cutor the - day of he having objected againſt Kiz- 
tor's Decreet , that thereby the Tutor , and his Cautioner were found ly- 
able to uplift the Annualrem, of Sums that were in the hands of ſecure Cre- 


| ditors, which the Tutors had not uplifted, and to belyable for Annualrent 


finitam twtelam : now he produces a Deciſion, out of Dury, july 18. 1629. 
Najzith contra Naſmith, whereby. it was found , that a Tutor having u 
lifted his Pupils Annualrent,though very conſiderable, was ot lyable for any 
Annualrent therefore. 24. The reaſon of the Lords Deciſion then being, 
that albeit the Tutor was not lyable to uplift , and imploy the Annualrent 
every year, as it was due; yet he was lyable, once in the Tutory : but it is 
offered to be proven, that hedied two years before the Tutory cxpired; in 
which time, he might both have _—_ this Annualrent, and re-imployed 

3 It 
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it: and therefore being prevented by death, he onght to be free, both of the 
Annualrent it ſelf, and ofthe Annualrent thereot. 


The Lords having conſidered the Deciſion , found it fo ſhort , and nor * 
bold forth fully the Caſe, notwithſtanding thereof , they adhered to thef,,. 
mer [nterlocutor, and found, that Tutors are oblidged to uplift, and oc. 
in their Tutory, to re-imploy the Annualrents of the Pupil; albeit the De. 
bitor were ſecure, but if the Caſe had been of Rents of Lands, th 
Lords thought theſe ought to have been uplifted yearly, and tobe imployeg 
on Annualreat; but they found the ſecond alleadgance Relevant , not to 
free the Tutor of payment of the Annualrent it ſelf, though in ſecure hang, 
becauſe he ought to have uplifted it, and had it ready , but found him fiee 
of the Annualrent thereof, there beinga competent time, in which þ« 


might have given it forth , before the Pupillarity paſt , if he had not been 
prevented by death 3 but ordained Kimtore to affigne to Boyd the Right 
of the Annuglrent , that he might recover the ſame from the Debitors, 


It was further alleadged for Ki»tore, that Co.uficld rhe common Authg, 
his Diſpofition to Mr. Robere Logan, John Boyds Author, was atter Kig. 
tors Authors Inhibition. It was anſwered , that albeit the Diſpoſition by 
Coatfield to Mr. Robert Logan be poſterior, yet Mr. James Raith had a Di{ 
poſi.ion of the ſame Lands anterior; who, by conſenting, . and joynt Diſpon. 
ing to. Mr. Robert Logan, the Lands of Mountlothian; .did in ef&> 
conſtitute him Affigney to his anterior Diſpoſition, which isnow accom 
liſhed by the Adjudication, adjudging the Right of the Landsfrom Caufild; 
Heirs, and thereupon Infeftment has followed, by precepts out of the Chun. 
cellary, for ſupplying Coatfilds procuratory of Reſignation,which took no 
fect in his life, It was anſwered , that Mr. Fames Raiths Right being but 
Wodlſet , his conſent cannot import the tranſmitting of his Right, albeithe 
joyntly Diſpond - ſeing he tranſmits no part of the Sums in the Wodſet; and 
therefore does no more in effe& , but reſtrict his Wodſet to the remanent 
Lands : and conſents, that Coatfeld ſhould Diſpone theſe Lands to Mr, Re 
bert Logan , and fo it imports but zon reprgnantian , and a Proviſion thathe 
nor his Succeſior ſhould not quarrel their Right upon his anterior Right, 

Which the Lords ſuſtained. 


Mr. Walter Innes 
contra 
George Wilſon. 


Fly 4.1656 5. 


'Nires of Auchbuncart , being purſued as Heir to his Father, upon all the 
ive Titles alleadged that his Father was denounced Rebel, and his 
Eſcheat gifted , and the Defender had Right, or warrand from the Donatar 
before intenting of this Cauſe. The Purſuer anſwered, or relewat, except 
the Gift had been declared , and that the Defenders Intromiffion had been 
after Declarator , and the warrand , but the Intromiffion being anterior, 
cannot be purged, ex poſt fafo, The Defender anſwered , that as the 
confirmation of an Executor, excluds vitious Intromiffion , had before the 
Confirmation ante motam litem - ſo the Gift and VVarrand, though without 
Declarator , purges anterior Intromiſlion, ante motan litems. 


Which the Lords found relevant. 
Com®- 
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Commiſſar of $, Andrews 
contra 


Boufh. 


July 4. 1665. 

He Commiſſar of St. Andrews having charged Hay of Bouſsi to Confirn, 
his Fathers Teſtament, he Suſpends, and alleadges his Father had DiC. 
poned all his Moveable Goods and Gear to him , and ſo #ihil habit in bonzs, 
and offered him to prove , that he was in poſſeſſion of the whole Goods be- 
fore his Death. It was anſwered, the Diſpoſition was but ſimulat, info far as 
it contained a power to the Diſponer, to diſpoſe upon any part of his Move. 
ables , during all the days of his life, and it ſucha Diſpoſition were ſuſtain- 
ed , there ſhould never be another Teſtament confirmed; and all people 
would follow this courſe : which would not only exclude the Quot, but 

keep the Means of Defundts ## obſcure. 


The Lords, in reſped of the generality of the Diſpoſition, and the Clauſe 
foreſaid , repelled the Reaſon. Clauſe 


George Dumbar 


contra 
Earl of Dundie. 


July Js 166 5s 


|Eorge Dumbar having charged the Earl of Dundie as Cautioner for the 
Laird of Craig to pay 8000 merks of Tochar , provided by Craigs 
Siſters Contra@ of Marriage , the Earl of D#ndie Suſpends on this Reaſon, 
that he is but lyable for his half, becauſe they were not bound conjunly 
and ſeverally. The Charger anſwered, that he was bound as Cautioner; 
and full Debitor , which was ſufficient, 
Which the Lords ſuſtained 


Mackie 
contra 
Stewart, 


July 5. 1665. 


Ames Mackie as Aſſigney by Agnes Schaw, conveens Stewart of Mains as as 
| REST hisFather,who wasCautioner for imploying a Sum of Money 

to her in Liferent, It wasanſwered, Firſt,theContratt is preſcribed. 21y. It 
bears theſe words that the Tochar being payed : The Principal and Cauti- 
oner obligded them to imploy it upon ſecurity 3 fo that the obligation is 
conditional. And if it be not inftruted, that the Tochar was payed, the De- 
fender is not lyable. The Purſuer anſwered tothe firſt, contranon valentene 
agere, non currit preſcripiio; ſhe being a VVife cled witha Huſband. hernot 
purſuing her own Huſband, or his Cautioner, cannot preſcrive her Right, 
To the ſecond, The preſcription is run againſt the Huſband, and his Cauti- 
oner, Who were free to have purſued for the Tochar, and did not; and 
after 40. years ſhe cannot be put to jnſtru&t, that the Tochar was payed, 


3C 2 al- 
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albeit ſhe had been Debitor therefore her {clf; much more, when anothe;; 
Debitor. "P 
The Lords found both theſe replyes relevant. 


Mr. John Cotvil 
contra 
The Lord Balmirino. 
July 6. 1665, 


R, John Coloit,asExccutor confirmed toUmquhil Mr. John Cotuil, Miniſte, 
at Kirkzewionn , purſues the Lord Balmirino , for the Sti 

the year 1663. and for the profit of the Gleib. The Defender alleadged a 
ſolvitor ; becauſe payment 1s made bona fide to the intrant , before intent 
of this Cauſe, It was anſwered, it could not be payed bona fide,becauſe the 
Miniſter died after Jan#ary 1663. VVhich being ſo notour to my Loxq 
Balwirino, to whom the moſt of the Paroch belongs; and he being lo ner 
it , he ought to have made payment tono otherof that year , which beloag. 
ed to the Defun& Miniſter , as his Ann, extending to the whole years, quis 
annus inchoatus habetsr pro completo; as to the Ann : fo that if the Miniſter 
lived till the firſt of Japwary, he has that whole year. The Defender an. 
ſwered , that an Ann 1s only due to the VVife, and Bairns of the Defing 
Miniſter , and this Miniſter had none. 245. Thatthe point is ſo dubious in 
Law, heknew notthatit would be his, unleſs, he had lived till Whitjundg, 
3lz. The benefit of the Gleib muſt be the intrants, and falls not under the 
Ann, as a part of the Stipend, no more then the Mans. 


The Lords repelled the Defenſe, as tothe Stipend, and fonnd it belonged toth 
Executor, @s neareſt of kit. , and that the Defun& Prd.-s the firſt of 
ary, gave bimthet whole year, but foundthat the Gleib did not fall under the Am 
nor did belong to the Defuni?, but only the Crop theresf; if it were ſawen hy 
himſelf, before he aged. 


Earl of Argyl 


. contra 
Mcdougalls of Dumolich a4 Ziner. 
July 14. 1665. 


L h Earl of Argy! having raiſed a double poynding , in name of the 
Tennents of certain Lands , calling himſelf, on the one part, and 
Mcdougals on. the other , as both claming right to the Mails and Dutia; 
' Medougals produce a Decreet of Parliament , whereby they having purfued 
the late Marqueſs of £.,47g1; alleadging, that he had obtained the Right and 
Poſſeſion of theſe by Force, and Oppreſſion during the troubles , where 
upen his Rights were reduced , and they reſtored to their Poſleffion. The 
Earl of produced his Seaftne, upon the Kings Gik, with two Diſpofity 
oas ofthe —_ to his Father, one in Az»s 1632. and' anothet 
in Ano 1639. thereupon craved to be ' pre Mcdowugals produ© 
ed a diſclamation of the Proceſs, in name of the Tennents, and alleadg® 
no Proceſs; becauſe the Tennents, who were purſuers, palt from the pur 
ſage. It was anſwered, that their names was but uſed, that the Partiesnoght 
diſcuſſe their Rights, and fo they could not diſclame it , being ordinar . 
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uſe Tennents names in double poyndings. It was anſwered, that there was 
no Reaſon, that Tennants ſhould be forced to make uſe of their names , to 
:ntervert their Maſters Poſſeſſion. | | 

The Lords found, that the Tennants could nat diſclame; eſpecially the poſſeſſe- 
on being but late , by Decreet of Parliament , and was contraverſe. 

It was further alleadged for Mcawgals, that there was nothing particul- 
arly lybelled , as Rents due by the Tennants; and therefore there could be 
no ſentence. 

The Lords repelled the alleadgeance, and found: the Sentence might be in gene- 
zal, to be anſwered, of the Mails and Duties, as is ordinar in Decrects con- 
=_ further alleadged for Mcdoygals, that ſeing this double poynding 
was in effe&, now uſed as a Declarator of Right, no Proceſs thereupon; be- 
cauſe in all Declarators, Law allows the Defenders 2x days upon the firſt 
Summons , and- fix on the next, that they may prepare, and producetheir 
Rightsz and here there is but one Summons on 6 days. 213. No Proceſs, 
becauſe Mcdewgals being founded upon a Decreet of Parliament ; my Lord 
udreyt produces no Title,but only a Scafine not expresling theſdLands, 3h. 
Decreets, efpectally of Parliament , carmot be taken away, but by Redudy- 
on , and not thus fummarly. It was anſwered, that my Lord Arg1l irfiſt- 
ed here for taking away the pretended Decrect, in Parliament , and reftior- 
ing the King, and Donatar to the poſſeſion of the Lands - fo that ineffeQ 
it is not ſo mach a Decharator of a Right, as a poſſefſory Judgement. And 
as for theTitle,it is ſufficient to produce a Siafine,ſeing in the Decreet ofPartz- 
ament, My Lord Argyls Right and pofieffion is quarrelled as wrong, and 
therefore was acknowledged to have been, and emg Mcadowgals produces 
no other Right, and the Kmg's Advocat concurres; and if need beis » my 


Lord Argyl offers to prove the Lands in queſtion, are parts and 4 
of the -5aſhip of Lors, expreſt in his Seafine : and albeit this be ans. 
ed to be a Decrect of Parliament , yet by Sentenceof Parliamens lince, it 
is remitted to-the Lords, and is init {elf vifibly null, as having been intent» 
ed againſt my Lord Argyi, and pronounced after his death, and Forefaulture 
withour calling the Kings Officers. | | " 

The Lords repelled theſe Defenſes, in reſpe# of the rephes. 


James Mathifon 
contra 
Harie Gib. 

Fodem die. 


Anves Mathifomy having obtained a Decreet before the Commiſers of Edi. 
y bnrgh, againſt Gib, he Sufpends, and alleadges it was not a yer conſiſto- 
ria , being a bargain of Vial, and that it was not probable any other 
ways butby his Oath, now after 12. or 13. years. In reſpet- of the A of 
Perlianrent, anent houſe Mails , and others, which comprehens this caſe. 


The Lords repelled the alleadgeauce \ and bed M No - - 4 
comprehiended under that Att of Parlioment. f t bergain of Viiual net 


———_.. 


Jane 
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James Borthwick 
contra 
Janet Skeen 


July I5. I 6650 


Ames Borthwick, being Infeft in the Lands of Overſneip, purſues ReduRi- 
j on , and Removing againſt Jaxc# Skeenthe Literentrix: It was alleadgeg 
that the Feer being minor, 0p tenetur placitare ſuper hereditate paterna, 
And for the Liferenter , that the minor was oblidged to warrand her Life. 
rent-right, and her Poſleffion was the minors Poſletſion ; ſo that if her Right 
were reduced » and ſhe removed , the priviledge of the minor were altoge- 
ther overthrown. It was anſwered , That the priviledge was perſonal, and 
FriG1 juris , and was to be extended to Majors ; and as for the warrandice, 
It was never ſuſtained as a ground, to exclude a Reduftion , becauſe war- 
randice would be inferred againſt a Minor, which is but a perſonal oblige- 
ment , and not hereditas. 

The Lords repelled the alleadgance for the Liferenter. Who allcedged further, 
that her Right being Reduced, the Fee was abſolute in the perſon of the 
Minoy , who would not k er the Liferentrix to be removed, but ſhe did poſſeſſe by 
the Minors tollerance. 

It was anſwered, that the Purſuers ReduQtion, behoved to accreſcetohim 
and his Right , and not to the Minors Right , that he behoved to enter to 
the Liferenters poſſeſſion , which would not prejudge the Minor for if the 
Liferenter dyed during the Minors Minoritie, he might return to the poſſeſſi- 
on in the ſame way, as if the Liferenter were in poſſeflion ; but as for the 
tollerance , now the Literenter having entered by the Liferent Right, 
and it being reduced in favours of the Purſuer, as the Minor could not there. 
by attain poſſeſſion; ſoneither can he give tollerance to defend the Liferent- 


Io | ; 
The Lords repelled alſo this ſecond Defenſe. 


Patrick Urquhart 
contra 
Thomas Blair. 
Eodem die: 


P Atrick Orqubart having charged Thomas Blair, upon a Bond granted by 
him and Wil/ian Young, as cor principalls, Thomas BlazrSuſpends,and alleadg- 
es,that Williams Toung has payed thewhole. It was anſwered, that this wasnot 
inſtruRed,and therefore not receivable, being in aSuſpenfion:Itwas anſwered, 
that though in a Suſpenſion, yeta termeis always granted, where itis another 
mans Right,It was anſwered,that the Suſpender is in hazard of breaking,and 
has not found a good ſufficient Cautioner, and therefore if he get delay, he 
ought to give better Caution : It was anſwered, that he had found Caution 
who was accepted, and he was oblidged to do no more. 


The Lords ordained him to make faith de calumnia wpor: the Reaſon ; but 
would not put him to find new Caution. 


Robert 
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Robert Scot 
contra 
Silvertounhill. 
Eodem die. 


Obert Scot purſuing a Poynding of the Ground, for an Annualrent, 
Silvertownhill compeared , and — poileſſion, by vertue of a 
prior Annualrent, and that the Purſuers Intefrment was baſe,* not cledwith 
Poſſeſſion. For proving Polleffion, Robert Scot produced diſcharges grant- 
ed by the Annualrenter tothe Hetetor for the time, for himſelf, and inname 
of the Tenents, which had Waneſles , But deſigned not the Writers 
name, and being alleadged to be null for want thereof. 


The Lords ordained Scot 18 condeſcend upon the writer of the diſcharge in 
reſpe@ the Annualrent did extend 10 80. libs and it did prefer one Annualrent 


to another, | 
Johnſtoun of Scheens 
contra 
Alexander Brown 
Bodem die. 
ObnBoun being purſued to remove from certain Lands. It was ajlead 
no Proceſs; uſe all Parties having interest, were not called, »#z. The 


Defenders wife, in reſpe@ he poſſeſt, but by her Right jure marztl, and 
ſhe was not warned. 
Which the Lords found relevant. 


Mr. Thomas Johnſtoun 


COntra 


Mcgregor. 
July 19. 1665. 


R. Thomas John#oun having obtained the Gift of Baſtardie of one Mc: 
gor, and declared in general; infiſts now, in his ſpecial Declarator 
againſt atrick Mcgregor, for 2000 merks belonging to the Baſtard. It was 
alleadged abſolvitor 3 becauſe there was a Gift granted in the Ulurpers time, 
and declared, whereupon the Defender had tranſaRed with the Donatar, and 
Grisfied him, and obtained his diſcharge. It wasanſwered, on relevas, be- 
cauſe in the A# of Parliament , confirming Judicial Precedor, under the 
Uſurpers, Gifts of Baſtardry, and all following thereupon, are excepted : ſo 
that the Defender, had no Detenſe in the point of Right, and as for his bra 
fides, ix only relevant for what was truly payed, but not for what was in his 
hand. 
The Lords repelled the Defenſe, in reſpedt of the Rephy. 


Hr. James Winerham 
conra 
Lady Idingtoun- 
*1 July 19. 166 5. 
R. James Winerham purſues the Lady Idingtown perſonally, for Feur 


Duties out of certain Lands Liferented by her. It was anfſiyered, 
urn 
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non relevat, for any years before the Ladies poſſeſſion, becauſe Fey Duties 
may be Purſued, either really, by poynding of the Ground , or perſonally, 
againſt the Intrometters with their profits z and becauſe the Feu-duties are ac 
the yearly Rent; yet that cannot be extended further, than during the years 
the Poſſcſlors intrometted. The Purſuer anſwered, thatthe whole Profits be. 
ing lyable, for the whole Feu-duries, whether of that, or preceedin years 
the Lady was lyable , not only for the years of her poſſeſſion, but for by- 


YONes, 
The Lords repelled the alleadgeance, and found the Lady hable perſonally, og. 


by for the years of her poſee;ſuon. 
Ryce Gum 


contra 
Mckewn, 
Ecdem die. 


Tce Gum having obtained Decreet before the Baillies of the Cannen: 
R gate againſt Mckewn, to repone him to an Afſignation, he Suſpends, on 
this Reaſon, that the Decreet wasnull, wanting Probation, proceeding on- 
ly upon the alleadged judicial ; confeflion of the Suſpender, without Propon, 
ing any defenſe, acknowledging the Lybel, and ſuccumbing in the Detenſe 
but ſimply confesfing the Lybel , which cannot prove againſt him, beingug- 
der the handof an. Clerk of an Intexriour Court only, without the $ pen- 
' ders ſabſcription or oath. | 
Which the Lords fonnd relevant. | 

Mr. Robert Dickſon 


contra 
Mr. Mark Ker. 
July 21 166 5, 


53 Here being a competition betwixt Mr, Robert Dickſon , and Ms. Mark 
Ker, as both having the Gift of the Eſcheat of Hoow of Grader both 
paſt the Seal inone day;Mr. Robert Dickgon bad puſt inExcheguer lon before, 
and his Summons was raifed two .dayes before his Gift was Sealed and ſo 
was not a Regular Diligence. He alleadges, Ar. Mark Kers was moxe ir- 
regular, becauſe , being a Declarator, bis Summons was not upon 21. days, 
It was anſwered, the Summons was priviledged, It was Replyed, that the 
priviledge was granted per#culo petentis upon a common Bill, which paſſes with: 
out obſervation. 
The Lords conſidering, that thelr Gifts were bosh pait in one da , and that 
there diligence was ſo near, conjoyned the Gift, and declared theme jo "tte. 


Spreul 
contra 
Miller. 
Fodem die. 
Arbara Miller having left two Legaces, and named William Wilſon her Ex- 
B ecutor, and univeral Legatar,he nominats his Wife, and one Gif his Exe 
cutors3 Sprext having right tothe two Legacies, purſues the Relict, and Exe- 


cutorsof Wilſon, who was Executor to Barbara Miller, for payment of the Le» 
gacies, Healleadges abſo]vitor, becauſe the firſt Teſtament was not Execute, 


2h, 
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2ly. The ſpecial Legacies muſt be abated proportionally with the general 


be Lords repelled boyh the Defenſes » and found the general Legacie not to 
came in pari paſsu with the ”me , and found that the Executer of the Exccutor 
was / Pnkſ he could a cadge, that the fiſt Execater had done ddligence, 
and had wet recovered, or was exhauſted. 


Laird of Ludquharn 
Contra 
Laird of Gight. 
July 21. 1665. 


He Laird of Gight having Married Exdquherns Daughter, who remained 

in her Fathers Family , and brought forth a Bairn to Gight , and dyed; 
Ladguharn, the Childs Guid-fir keeped her in his Family ſeveral years, and 
now purlues Gight tor her Aliment , who alleadged ablovitor, becauſe the 
Purſuer never having required a promiſe of this Aliment, nor defired the 
Defender to take home his Daughter, It muſt be preſumed, thatthe Pur- 
ſuer did it ano donandiz, forhis own Oye. 


The Lord, found this Defenſe relevent, far all gears preceeding the intenting 
of this Caſe. 


Thomas Rew 
contra 
Viſcount of Stormont. 
July 22. 1665. 


T Homds Rew purſues a ReduQtion of a Decreet obtained by the Viſcount 
of Stormont, who alleadged no Proceſs, becauſe the Citation was not 
within year and day of the Summons » the warrant thereof, which bears, to 
cite the Defenders to compear the day of next to come, 


The Lords found the Defenſe relevant. © 


Johnſtoun 
contra 
Tennents of Achincorſe, 
Eodem dic. 


hnſioun having Appryzed the Lands of Achincorſe, and ed the 

Lord Dumfries his | ax wok to receive -him, purſues the Tennents 
thereof for Mails and Duties. Compearance is made tor the Lord Dumfries, 
Superiour , who alleadged no Proceſs, tilt a years Rent were payed to 
him,as Superiour, 24, It is offered to be proven.that Achincorſe theVailal was 
in nonentrie , or the Liferent Eſcheat fallen by his Rebellion, and therefore 
the Superiour ought to be preferred. The Purſuer anſwered to the firſt, 
that ſcing it was the Superiours fault, he received not him upon the charge, 
albeit he offered to receive him now he could - not have a years' Rent, 
till the Purſuer infiſted to be infeft; BHEN ſecond, the Defenſe 
3 


epelled 
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Repelled, ſeing there was no Declarator. intentit. The Defender. anſiver 

ed , that ſeing he was to change his Vaſſal, and the Appryzer ſou be 
poſſeſſion, before he had acceſs, he behoyed to pay the years Ren, ſeg] b 

the Appryzing , and the cbarge,, the Superiour will be. excluded. from hy 
Caſualities : To © the ſecond, the Superiour being acknowledged by = 
chargehe might cravethe Caſualities of the Superiority, by way of competiti- 
on, and offered to produce the Horning, cum proceſin, | : 


The Lords ſuſtained the firſt. Defenſe , but not the ſecond , ſcing th 
n0 Horning produced, nor Declarator *ntentit. » Fg fv Be 


Janet Brotherſtones 


contra 
_ Ogll ad Orrocks. 


July 26.1 665. 


TJ Anet Brotherſtones, by her Contraft of Marriage, declaring, that ſhe haq 
' & © Money, Bonds and Goods 4000 merks, 15 provided to all the con- 

qa, and to the Liferent of the whole Means and Moveables , ſhe pur. 
ſues her Huſbands Heirs , for implement, who alleadged abſolvitor, becauſe 
ſhe has not fulfilled her part of the Contra and inftrutts not that ſhe deliy. 
ered to her Huſband 4000, merks in worth or wair. It was anſwered, ; 
muſt bepreſumed , that ſhe has done it after ſo long time, ſing all ſhe aq 
came in the Poſſeſſion of her Huſband. 


The Lords found the preſumption not ſufficient } but before anſwer, ord 
the pwrſuer t0 condeſcend by Witneſſes , or otherwiſe, bow The hoc Co 
= had a means the tiese of the Marrige , and ordained theſe to be examin- 
ea EK OINCIO, 


Thomas Kennedie of Kirkhill 
contra 
Agnew of Lochnaw, 
July 27. 1665. 


—_ of Kirkhill, as Afﬀigney by Thomas Hay of Park, to a Bond of 
1000 bib, granted by Andrew Agnew younger of Lochnaw, charges him 
thereupon , who Suſpends, and raiſes ReduQtion on this Reaſon, that the 
Bond was granted at the time of his Contra@ of Aarriage, clandeſtinelic 
without the knowledge of his Father, who was Contracter , Juv 
tra peta dotalia, & contra bonos mores.. The Detender anſwered, that he 
having given a very great Tochar, viz. 10000. tb, above his Eſtate, which 
is all: payed to his Good Sans Father, he did declare, thar he was not able 
to give ſo much, and thereupon he got this Bond, not to have Execution, 
till after his death, which' he might lawtully' do, having given a Tochar 
12 to the condition of the Receiver ,- and above the condition of the 

IVET. 

The Lords repilled the Reaſon, in reſpet# of the Anſwer. 


© ” This was thereaker ſiopt to be further heard. 


Lilias 
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Lilias Hamiltoun 
CONtLra 
Her Tennems, 

Eodews die, 
Tlias Hamiltoun being Infeft by her Huſband ,, in Liferent , purſues her 
T.nnents; compearance ismade for their preſent Maſter , who alleadg- 
ed, that her Huſbands Right was only a Wodlet granted by bimy and that 
the had uſed an Order, and had Redeemed the Wodlet,and payed the money 
to the Purſuers Huſband : and neither knew, nor was oblidged to know 
the Purſuers baſe lnfeftment from her Husbaud, the Wodſetter, which bad 
never any other Poſlethon, but the Husbands, It was anſwered, that the 
Purſuers Sealine being hs nM » he was oblidged to.know.the lame, as 
well as if it had been an Inhibition, eſpecially, ſeing there was no Procels of 
Declarator, in which caſe, all Parties having intrefs, ſh: uld have been called 

at the Mercat Croſs , but a voluntar Redemption 3 albeit upon an Order, 


Te Lords ſuftained the Defenſe, notwit k#anding of the Reply. 
Adam Rae 


contra | 
Heretors of Clackmannan. 
Eodem die. 


Mquhile Colonel Rae, having advanced Vidtual to the Armie, at Ze#6 

in 4uzs 1650, And gotten an Afﬀignation to the Maintenance of 
Auguſt aud September, from Sir Fobw Smith , then Generat Commiſfar , in 
fatisfation thereof , purſues the Heretors of Clackmannar, for their Propor- 
tions who alleadged, that by their —_ of the Kings Armie, their whole 
Rents Ann01650, was exhauſted, It was anſwered.that it was notour that the 
exhauſting, was after the Batrel of Dumbax which was upon the third of Sep. 
tember, 1650. And fo could not extend to the maintenance of Anguft and 
September , which was Afligned before, for 1o onerous a cauſe. 


The Lords repelled the Defenſe » inneſpe#t of the Reply. 


Captain Muire 
contra 
Frazer, 
| July 27. 1665. 

"YAptain Muir, having obtained Decreet agairft the Heir of Colonel 
' Hugh Frazer tor 1000 merks , before the Commiſſroners , in. Amro 
r658, Charges thereugon.” They Suſpend , and raife RedutHion , on this 
Reaſons that the Decreet was null without probation, proceeding orily u 
a, Copy, of anobligation alleadged taken out of the Regiſter,by one Waliam 
Baily,who keeped ſame atLondon, which could nut prove, not being,under 
the hand of the Clerk Regiſter, or his Deputes, which being proponed 1n 
the Decreet, was unjuſtly repelled. The Purſuer anſwered , Fak, There 
was no review raiſed within a year, conform tothe A of Parli ment, and 


ſo the Decreet was not quarrellable upon iniquity, 243. Bailies Oath : 
taken, by Commiſſion , that the Extract was lableribed % him. 3h. The 


Defender proponed a Defenſe of payments and fy acknowledged the Debt 
3D 2 It 
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Debt. It was anſwered, that the Suſpenders were, and are minors. and 
in the AR of Parliament, thiere is an exception of Minors, that they may 
Reduce theſe Decreets within a yeat'afrer their Majority. 2ly. They ought 
to be reponed againſt their proponing otpayment, being Minors, and as to 
Bailies Oath, neither his Subſcription,.. nor Oath can make a probative Ex. 
tra& ; unleſs the new Extra& were now produced 3 ſcing the Regiſters are 
'xeturned; | 'The Chargers anſwered , 'that if the Suſpender would alleadge, 
that any Book of the Regiſter containing, Writs Regiſtrat about the time of 
/ this Extra&;; were extant , and returned relevas + but itis known, that ſe. 
weral of the Books areloſt , and this amongſt the reſt. | 


'The Lords-would mot ſuſtain the Decyeet upon Bailies extra , ſimplie neither 
did they put the Charger 10 the proving of 4 tenor, but allowed the charger to con. 
*deſcend upon the way of his lnſtrudtion, that ſuch a Bond was truly jubſcribed ly 
the Witnſzes ,, inſent » or otherwayes, aud ordained the Witneſſes to be examined. 


= Adam Rae + 
| contra 
Heritors of Clackmannan. 
Fuly 28. 1665. 


N the Cauſe of Adam Rae mentioned yeſterday , ſome of the Heretors 
$ alleadged- abſolvitor 3 becauſe they were _ Succeſlors, and by the 
A& of Parliament, for the Old Maintenance, Singular Succeſlors were ex- 

.cepted. _ 
The Lords repelled this alleadgeance , and found, that exception only to beex- 
tended to the maintenance contained in that AQ 


Beſſie Scot 
contra 
Somervail: 
a Eodem die, 
BY: Scot having charged Somervajl , who was Cautioner in an Suſpen- 
lion, for payment.of an Sum of Money contained in a Bond Suſpended, 
He Suſpends on this Reaſon 3 That the Money was conſigned in the hands of 
Mr. George Gibſon, Clerk to the Bills,” for the time. It was anſwered. that 
Mr. George G:4ſon was now out of Office, and #ſolvent, and the Conſignati- 
on behoved to be upon the peril of the Configner. It was anſwered, that the 
the Conſlignation muſt be upon the peril of har Partze,who was the cauſe of 
Conſignation, and that was the Charger in ſo far as it was inſtructed by an 
Inſtrument produced, thatthe Suſpender offered the Annualrent. and ſomuch 
of the Penaltie as the Charger would have Declared upon her Oath , that 


the had trugly payed , which ſhe refuſed, unleG the whole Poya1s 
payed, wIY. pe he conſigned, through her Fault. whole Penaltie were 


The Lords ſuſtamed the Reaſon, and ordained the Noita 4. 
t0n upon the '1r#th of the Inſtrument » for Inſtrating yh Fy a Witneſſes to 


— 


Dowglag 
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Dowglas 
COntra 

Cowan «nd Ruflel, 


Fuly 29. 1 665. ' 


Fter Ruffel, by his Ticket, acknowledged him to have received a cer: 
tain Quantity of Wine, and oblidged him to make payment thereof, 
according to the Condition agreed upon, . Dowglas being Alligned to 

the Ticket, infiſts for the ordinary Priceof Wine. It was alleadged no Pro- 
ceſs, for the ordinar price of Wine, but only for the price Tags, on, which 
Fehoved tobe condeſcended on, and proven by the Debitors Oath, being a- 
bove an hundred pounds. It was anſwered, that, ſeing theſe Conditions were 
not adje&ed;z the ordinary price wasto be underſtood, nnleſs it were proven 
by the Dcbitor, whar they were, ec. that they differred from the common 
_ Lords found , that the Debitor, Ly his Ticket, behoued 10 condeſcend on the 
Conditions , qui potuit legem apertius dicere, aug not the Purſuer z but they 
found Witneſs might prove the condition, 


Heretors of Don 
CONtra - 


Town of Aberdeen, 
Eodem die. 


His day Report being made, concerning the Cruives of Dox. The 
Lords found, that there wasnoneceflity to keep alwayes open a mid- 
ſtream, notwithſtanding , the ſeveral Ads of Parliament made thereanent ; 
which upon enquiry through the Kingdom , they found to be in deſuetude, 
and eſpecially in theſe Crurves, to be made paſt memory, with Saturndayes 
ſlop only, and ordained the diſtance of the Hecks to be three Inch $5 
meaſure, whereof 27. makean Elle, vide ſupra. | 


Lady Knapeirn 
contras 
Sir Robert. Farquhuar 
November 9. 1665. 


Ir Robert Farquhar, being Infeft in certain Lands, by the Laird of Knapeirn 
Ori his Ladies conſent, purſues the Tennents,and obtains Decreert for Mails 
and Duties. The Lady purſues Reduftion,on theſe Reaſons,that ſhe ſtood In. 
feft,and in poſlefſion eleven years after her Huſbands death, bona fide, without 
any perſuit z and ſo being i» judicio poſſeſsorio, ſhe was tuts re: prione. It was 
anſwered, that the benefit of a policfſorie Judgement was never granted to 
any partie,in prejudice of theſe to whom that Party had Diſponed;or conſented 
to a Diſpoſition , which includes an Obligationto poſſ. ſethem; nor can they 
be in bona-fide contrair theirown conſent, and deed, to polleſſe, 


The Lords repelled the Defenſe, in reſpedt of the Reply. It was further al- 
leadged, that Sir Robers, by a Declarator produced;had acknowledged nothing 
of that Wodſet due, but what was contained in a fitted accompt written 


by him, and ſubſcribed by both Parties, which did innovat the Wodſer, 
and 


206 The Deciſions of the Lords of Seſſon. 

and Sir Rolert could have no Right- thereby , but by this Compt, which 
only could touch the Huſband. Secondly, Albeit the Wodfer did ftand, 
in ſo far as the Compt extends, yet Sir Aoert ought to have no benefit 
by the Wodſet, till he produce the Accympt. It was anſwered, that 
the Accompt was never in his cuſtodie, but 'given to Kwaperin , jn 
whoſe favours it was introduced 3 :nd ons It was clear, that his 
Wodſet was not extin&, but reſtricted , the Purſuer behoved to condeſceng 
in quantum, and to proveit , alliganti incumbit probatio. 

Lords ordained, and appointed Sir Roberts Oath to be taken, before an. 
ſivet on his having the compt, «nd yet they ſound hat he owght to produce n1, but the 


Interlocutor was ſtopt the next day. 
Teilzifcir 
contra 


Geddes. 
November 11. 1665. 


Arion Geddes, having granted to Samuel Yeatch.a blank Bond of 260, 
merks, Tailzifer being Creditor to Samwe! Veatch ; Arreſts all Sas 
in her hand, owing to Samyel : ſhe depones, that ſhe wasno wayes Debitor 
to Samnel, but by a Bond given Blank, in the Creditors name, and that ſhe 
knew not whoſe name is filled up therein: compearance is made for 

whoſe name is filled up in the Bond, and he alleadges, he ought 
to be preferred to the Arreſter, becauſe he offers him to prove his name 
was filled up in the Bond , and that before the Arreftment, the Bond was 
Reprane in his name, and that before the ſaid CHarios deponed, he had 
uſed Iohibition thereupon, which ſhe could not but have known. It was 
anſwered, for the Arreſter, that he ought to be. preferred, becauſe, albeit 
the Bond was blank ab initio, yet inre? veritate Samuel Peagch was Creditor, 
and ſo he behoved to be Legally denuded, which could not be done by fil 
ling up any other perſons name, without intimation thereof, mage to the 
Debitor ; for ſeing a Direct Affignation was not valid , without an Intima. 
tion, much leſs ſhould this indire@ way by the Creditors filling up another 
name than his own in the Blank ; which js inefte@ an Afſignation : And ſe- 
ing the Lords have already found, that the Debitor acknowledging, that he 
gave ablank Bond to any perſon, and knows not whoſe name is filled upin 
It, is lyable to any Arreſter, albeit he be under hazard to pay again to that 
perſon who has his Bord : in juſtice it followeth , that ſuch Bonds muſt be 
intimat,-otherwayes It will anavoidably infer double payment. It was an- 
fwered, that the Law requires Intimation to Afﬀfiznation as a neceſſary So- 
lemnity, -but has not required the ſame to the filling up of a Blank-bond, the 
caſe whereof is not alike with an Aſſignation, becauſe, where the Bond is 
blank, the Debitor cannot pay any thing bona fide, ſafely till he ſee the Bond 
filled up;but wherehe knows the name filled up, he may pay boxya fide to the 
Cedent, not knowipg of the Afſignation. It was anſwered , that the Law 
did require to all Afﬀignations, Intimation , but the Caſeof Blank-bonds was 
but a late invention, to defraud Creditors, that it might not be known who 
was Creditor : but feing it is truly an Afignation jt deſerves no favour more 
than a Direct Aſſgnation 5 and fo ſhould have as much Solemnity. 


The 


Inc #wc a—_—_— fo . >] £zw VLr<o ama. i - X#oko ooo oms . 


The Decifrons of the Lords of Geſſion. 307 


The Lords preferred the Arreiter, but becauſe the Caſe was a leading C aſe, 
and mew, after 4 ſerond Interkcutor adhering , they allowed thi Advoati to offer 
by Bl any new Reaſons, and particularly, if it could be alleadged , that the 
Debtor, granter of the Blank Lond, had b:fire the Arreſiment, few the Blank 
bond fill.4 np, and jo had depored , or could depone , that the time of the Arreit- 
ment the Debitor ſaw himſel; to be Debtor to another perſon, filled up in the Blank, 
than be for whoſe Debt it was Arreſted, for in that Caſe, as the firit Creditor that 
got the Blank bond might have cauſed his Debitor retire that Bond, and give a 
new one .. before any Arreiiment, ſo the ſhowing of the filling up of the Blank 
was equivalent , eſpecially, if the Lebt conld be proven no otherwazes but by the 
Deine s (Jath. = 

This Caſe was not debated, nor was the hazard confidered, that the 
Debitars. Oath might prefer one Partie ro another; nor was the caſe alike 
toa renewed Rond : becauſe a renewed Bond would bear a new date, and 
different Witneſſes, that ſaw the new Creditors name filled up, and vwouid 
not depend upon the fingle Teſtimony of the Debitor. 


Barbara Skeen, and Mr. David Thors 
| contra 
Sir Andrew Ramſay. 
Novemler 14. 16 65. 


Arbaya Skeew being provided by her Contrat of Marriage with Um- 
quhile Dati4 Ramſay, to 18 Chalders of Viftual, or 1800 merks, her 
F-..jband having acquired the Lands of Grange &Muire, worth 10 Chalders 
of Victnal ; (he purſues Sir Andrew Ramſay, as Heirto his Brother, to make 
her up the ſuperplus. The Defender alleadged abſolvitor z becauſe he of- 
fered him: to prove, - that the ſaid Barb.re ſtood Infeft in the Lands of Grange 
Mytre , upon a Bond granted by her Huſband , which Bond bears : In ful 
fatisfa&tion of the Contract of Marriage, by Vertue of which Infeftment, 
ſhe having no other Right, ſhe had poſleſt five or fix years after her Hus- 
hands death, and thereby had accepted that Right , and had Homologat the 
fame. It was replyed , that the Bund being-a Deed - of the Huſbands a 
Clauſe foiſted thereinto, ſo far to the detrement of his Wife, and the: In« 
feftment not being taken by her, but by an A&turney, her poſſeſſion cannot 
import Homologation thereof, becauſe Homologation being a Tacite, conſent 
is not infcrred, but where the Homologator cannot but know the Right 
Homologat, and can do the Deeds of Homologation nootherwayes, but by 
vertue of that Right, neither of which holds. here; becauſe the perſonal 
oblidgement -in the Contraft, was a ground for the Wife to have continu- 
ed her Huſbands poſleſtion,, and would have excluded his Heirs, if they 
had quyarrelled; and not only the Clauſe muſt be preſumed to be without 
the Womans knowledge, but the Bond it ſelf, and the Infeftment eſpecially, 
conſidering the ſimplicity, of Wives , and their confidence in their Huſbands, 
who, if this were ſuſtained, would eaſily deceivethem. It was duplyed for the 
Defender, thar he- offers him to prove, that the Purſuer did not continue her 
huſbands poſleſhion, bur did begin Poſleffion , her Huſband being never 1n 
_— beforc his death, and-that ſhe ſet. two ſeveral Tacks , exprelly. as 

iferenter,and thethird,-with conſent of Mr. Dazid Thercher Huſbayd being an 
Advocatz and ſo ſhe cannot be prefumed to have been ignorant,but on the 


CON= 
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contraire ſhe mnſt bepreſumed to have known the Right, and could 
denominat her ſelf Liremrix, by a perſonal oblidgement, to Inkf _ 
{15 much Vittual and Money , without mentioning any Land in id 
and her acceptance, though to her detriment , may be the more .- 61 pens 
ſumed, becauſe ſhe had two Children ſurviving her Huſband, in whok 
favour the Reſtriftion did accreſce, and her Huſband did feure her 
in all that he had, but now ex poſt faZo, the Children being dead, 
ſhe could not return upon Sir Andrew, her Huſbands Brother, contrare to 
her Homologation, 

The Lords 7 pens the Defenſe, and Duphy 3 for they thought , albeit igne. 
rance might be preſumed na Wife, de recente & intra annum JuQus, ” 
ſhe having continued for ſo many years, and doing ſo many deeds, expreſly ai L FAY 
renter , and that the Bond was nt clandiſtinely, lying by her Huzband, but in 
a third Parties hand , who had taken the Infefiment , they thought , in that ; of 


Ignorance was x0t 18 be preſumed » but knowledge. 
Wat 


contra 
Ruſlel. 
November 16. 266 5. 


Earn Wat being provided by her Contra@ of Marriage to certain Langg 
and Infeft therein z the Contra& conains this Clauſe, that ſhe ſhajj 
Aliment, the Bairns ofthe Marriage, after the Fathers death, and in ca{« 
ſhe marrie again ,ſhe ſhall reftriR her ſelf to fix hundred merks,and the fupe, 
| plusſhal remain to the Bairns,for their Aliment: hereupon ſhe purſues Rg 
Roſſel , and the other Tennents, for the Mails and Duties of the hail Life. 
rent Lands, who alleadged. 1. That ſhe was reſtrifted to fix hundred 
merks, and could crave no more, eſpecially now being married to a ſecond 
Huſband : compearance was alſo made, for the only Child of the Marn- 
age , who claimed the benefit of the ſuperplus, by vertue of the Clauſe in 
the Contract, It was alleadged further for the Defenders , that they were 
Creditors to the Huſband, before the Contra& of _—— : and in their 
Tacks, had a Clauſe, bearing; That they ſhould retain their Tack duties, while 
they were payed ; and upon their Bonds, they had alſo Apprized from the 
Child , as lawfully charged to enter Heir, all Right he had to the Lands . 
So that if the ſuperplus belong to the Child proprio jare, it now bel to 
the Defenders , as appryzers, They had allo raiſed ReduQtion of ri or 
of the Contra, in favours of the Children, as _ ted by a Father 
in favours of his own Children , after Contrafting o their Debt; and fo 
was fraudulent , and R.educeable , by the AZ of Parliament, 1621. Againfi 
Bankeropts, It was anſwered, for the Child, that as for the Appryzi 
and Decreet againſt him , as charged to enter Hcir, he had Sufj 
and raiſed ReduQion, and craved to be reponed; and produced a Re- 
nounciation , offering to renounce all Right he could ſucceed to, as Heir 
to his Father, but prejudice of this Aliment, which belonged to him pro. 
prio jure, as a Reſtriction granted to him, by his Mothers and as tothe 
Reaſon of Reduftion, upon the A# of Parliament. There was here 
neither Fault nor Fraud, their being no Law to hinder a Huſband to 
give his Wife what Joynture he pleaſed; which was never compted in 
detraudof prior Creditors,noristheir any Reſtriction,or proportion thereof but 
as the Parties agree, which is always fuſtainediy favorem dotium&matrimonij, and 


ſeing 
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the Wife might take what Liferent the Huſband was pleaſed to give her, 
there wasnothing to make her to reſtrid her ſelfin fayours of her Children, 
for an aliment with reſtriction, is no Deed of rhe Father, but of the Mo- 
ther. It was anſwered for the Defenders, that the reaſon of Reduction Rood 
relevant, ſeing in this caſe there was manifeſt Fraud , in fo far as this Life- 
rent was ExOrbitant, and unproportionable to the Fathers Eſtate , whoe 
hail Lands being only worth 1000, merks, and having nothing but the To- 
cher , which was 6000. merks, he Infefts his Wite in the hail, and yet re- 
frictcd her to 600.merks, and provided the relt to his Children ; and albe- 
it it appears to flow from the Mother, yet that is but deſoſe, and in effeR it lows 
from the Father. 2. Seing the ſuperplus was appointed to be an Aliment to 
the hail Children , ſeing there is but one, it ought to be modified , and 
what remained above the 659, merks, and a co.npeteat Alimear, to belong 


to the Creditors, 
The Lords found that the Childs Renund.ation ſhould repone him, and found 


that if the Proviſion had been Exorbitant, it might have been counted as frau- 
dulent . b1# theyfomd it 1:0! exorbitant, ſeing the Land was offered to the De- 
fenders for 909. merks, and there was 200. merks thereof Liferented by another 
Womar:, fo that 1h:rer. mined but 100. merks for the Child, and therefire Re- 


pelled the Defenſes, and Decerned, 
IVVilliam Dickſon 


contra 
John Hoom. 
Eodem die. 
© 7 Iliaw Dickson having charged John Hoom, upon a Bond of 37, 
| Pounds Scots : He ſuſpends, and offers to improve the Bond as 
not ſubſcribed by him , but another John Hooze, It was an(wered, Impro- 
bation was not receivable, but in a Reduction, or where the original Writ 


was produced : But this Bond was Regiſtrate 1n an Inferiour Court, and 
the Charger was not oblieged to produce, nor was the Clerk called, 


The Lo-ds in reſpei# the matter was of ſmall importance, admitted the Reaſon 
Improbation, the Suſpender Conſigning principal Sum and Annualrent, and de- 
clared they would modifie a great Penalty , in caſe he ſuccumbed , and 8rdained 
Letiers t# be direft againit the Clerk of the inferiour Court, to produce the prin 


- Homwsſon 
contra, 
Cockburn, | =>. 
November 17. 1665. 


He Exccutors of David Howiſon purſue James Cockburn, for the price 
of ſeveral ells of Cloath, which the ſaid Iames, by his Ticket pro- 


duced, granted him to have received , in name, and for the 
| uſe of the Laird of Zangtoun , his Maſter. It was alleadged ab- 
ſolvitcr, becauſe by the Ticket, the Defender is not oblieged to pay the Cloath, 
and doth only a@ in name of his Maſter, and therefore the Merchant ought 
to have called for the Accompt from his Maſter, within three years , which 


he has not done till many years, long after his Maſters death. It was reply- 
2 E ed. 
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ed, thatthe Ticket muſt obliege him, at leaſt, docere de mandato, for his do- 
Ing in name of his Maſter, could not obliege his Maſter, fo that if he be nor 
ſo oblieged , the Merchant loſes his Debt, and no body is oblieged. It was 
anſwered, that he who AQ with any Mandatar, ſhould know his Commiſg.. 
on , and if he does not know it, it is upon his own hazard; but if the 
Mandatar AR not in his own name but his Maſters, he does not obliege hiny 
ſelf; and if Servants who receive in their Maſters name , ſhould be thus ob. 
lieged to ſhew their warrand, it would be of very evil conſequence, {ein 
their Receipt can be proven by Witneſles , within three years , and the? 
Warrand would not be fo probable. 

The Lords found that poſt tantum tempus, tbe Defender was not oblieged 1; 
inſiruF his warrand, but the ſame was preſumed to have been known to the Mer. 
chant, unleſs it be prozen by the Defenders Oath, that he ated without a wax. 
rand , or that he t not apply the Cloath to his Maſters uſe. 


Baxters in the Canongate 


November 21. 1665, 


Here being a Contra@ betwixt two Baxters in the Canongate, to make 

_ uſe of an Oven, ſtill keeped hot tor both their uſes, the one purſues 
the other, as defiſting , and obtained Decreet before the Baillies of 
the Carongate for 36. Pounds of Damnage, which being Suſpended. It was 
alleadged ipſo jure null, as having compearance, mentioning Defenſes, Re- 
plys, &c. And yet expreſſing none, but refers the Defenders AQtion to 
the Purſuers Probation by Witneſſes, who now offered to prove poſitive, 


that he eontinued in doing his part. 
The Lords would not ſuſtain this viſible Nullity , without ReduQon, 


though in re minina, inter panperes, for preſerving of Form. 


Lauvence Scot. 


contra 
David Boſwel of Azchinleck, 
November 22. 1665, 


frm David Boſwel of Auchinleck , being Debitor to Laurence Scot 
in 1000. poundsby Bond : He purſues his Daughters, as Heirs of line, 
and David Boſwel now of Auchinleck, his Brothers Son, as Heir-mail, or at 
leaſt lucrative Succeſſor, by accepting a Diſpoſition of Lands from the De- 
fun, which were provided to Heirs-mail, and ſobeing alioqui ſucceſſurws. It 
was alleadged for the ſaid David, no Proceſs againſt him, till the Heirs of 
Line were firſt diſcuit, It was Replyed, and offered to be proven , that 
lie was oblieged to relieve the Heirs of Line. 


Which the Lords found Relevant. | 
It was further alleadged for the Defender, that he could avt be conveen- 


cd as lucrative Succeſlor, by the foreſaid Diſpoſition, becauſe the time of the 
Diſpoſition he was not aliequi ſucceſſurns,in reſpeR that his Father was living. 
It was anſwered, that albeit he was not immediat Succeſſor, yet being the 
mediat Succeſſor , the Diſpoſition was preceptio hzreditatis , and the Lords 


had already found, that a Diſpoſition toan Oye , made him Lucra- 
tive 
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tive Succeſſor, albeit bis Father who wasimmediat appearand Heir was liv- 


i; Lords ſuſiained nit the Lyl el upou that member, for they found it ws n10t 
alike , fo Diſpone toa Brother , as 104 Son or a Brother s-ſon , as to an Oye, he. 
cauſe « Brother is not appearand Heir, nor alioqui ſuccetſurus, ſing the: Diſp o+er, 
has haredes propinquiores 1n ſpe; and therefore cannot be preſumed to have 
Diſponed to his Brother . or Brother Son, in frand of bis Creditors, ſeing that by _ 
that Diſpeſuuion, he does alſo prejudge kis own Son , if he ſhould have 016, and 
il4s let prejudice to the Purſuer, to Reduce the Diſpoſntion upon the AG of Farlia- 


ment, as accords. 


Mr. James Campbel 
contra 
DoRor Beaton, 
November 23. 1665. 


Odor Beaton being Infett in certain Lands , Wodſet by the Laird of 
Balgilio, does thereafter by a minute , take an abſolme Dilpolition 
thereof, tor a price expreſt in the Minute, whereupon Mr, James Campbet ar- 
reſts 1n DoRor Beatons hands, all Sums due by him to Balgil/o, tor payment 
of a Debt due by Magillo to Mr, James, and likewiſe Inhibits Bagalla, at- 
ter which there is a Tripartite Contra@ , betwrxt Bagzllo on the firſt part; 
the DoQor on the ſecond, and John Smeth who bought the Lands; on the 
third, the DoQor and Bagi/lo Dilpone with mutual conſent, and the Do- 
Qor particularly aligns the Minute to S»77th , Bagil o Renounces the Mi- 
nute ».as to the price; and Smith is obheged to pay the Wodſet to the 
Door; the Debitor being before conveened , for making arreſted Goods 
farthcoming , and having Deponed that 'he was owing no Sums to Bagzllo, 
the time of the arreſtment, but by the Mmute, which was an Inchoat Bar- 
gain , never perfeQed, but was paſt from thereafter » and that he wasnot 
Diſponer to Smith, but only conſenter, whereupon he was affoilzied ; But 
Mr. Jewes Campbel, having now found the Tripartite Contra, purſues the 
Dodtor again thereupon, &* ſuper dels , that by paſſing from the Bargain, 
and yet aſſigning the Minute, and not deſtroying it, he had doloſe evacuate 
Mr. Jawes lahibition and Arreſtment , ſeing Smith would defend bimſelf 
againſt the Inhibition upon the Minute , which was anterior to the Jnhibi- 
non, Diſponing the Land. It was alleadged for the Door , that he: was 
tntus exceptione rei judicate , becauſe he was already affoilzed , having De- 
paved upon the Arreſtment, and the Purfuer could not make uſe of ariy Writ 
in that which he had referred to the Defenders Oath. 2, Albeit the matter 
were intire,there was nothing toenforce him to perfeit a minute of the fale of 
Lands, but that he might paſs from it before it was extended , or-might 
aſbgn it to any other , which could import no Fraud, feing he was nat ob- 
lieged to know, or cannot be prefumed , that he knew the Inhibition, uſed 
againſt Begil/o, The Purſyer anfwered, that for the Detenders Oath, he did 
not now infift upon it, nor did the Writ produced contradi& it, for when 
a Party. Depones upon the Tenor of a Writwhich is not his own Writ, it 
can 'but be underſtood according to his memory ; but if thereafter by the 
Writ it ſelf, it do appear to be otherways, it does not infer Perjury, nor 
can it juſtly exclude the Purfuer, to make uſe ofthat Writ, 


C 


3 E 2 2.There 
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21y. There is not only a different matter of Probation here, but a different 
medium from the former Proceſs, viz. dammum & dolws, at leaſt lata (m![4 
dolo equiparata, in fo far as the DoQordicl athgn the Minute, and exclude the 
Purſuers Inhibition , which isthe more clear, that in the ſaid Contract the 
Dodor ſecures himſelf by Bagzlloes obliegement, to warrand the Door from 
any hazard , by affigning the Minute, «bz 1imia cautio arguit dolums neither 
can the Defender pretend ignorance , not-only by the Publication, and Re. 
giſtration of the Inhibition , but upon that very Inhibition , the arreſtment 
being execute againſt the Doctor. 

The Lords hating Read and Conſiaered the Iripartiie' 0:traG, they found tht 
after the Arreſiment was laid on, il.e price of the Land was affedcd, and ng Diſ- 
charge noy Kenunciation by the Debitor, could take the price Arreſted 1way from 
the _— and therefore found the Lybel Relevant , and proves by the Tr;. 
partiteComraF, produced and decerned, notwithſtanding of the former Alſolcitor 
upon the DcFors Oath. 


Biſhop of the 1/es 
contra 
The Fiſhers of Greenock, 
Novemb, 24, 1565, 


He Biſhop of the Iſles , as being preſented by His Majeſty to the Bi- 

ſhoprick ofthelſles, and whole Teinds, Rents, and Emolumentsthere- 
of, and pore _ Right to the great Teind of all Fiſb, taken in, and 
about the I[les of Scorland; Purſues the Fiſhers of Greenock, for the Teing of 
Cod and Ling , taken by them, abour the 1ſles of Arrar, Bute and 1/ſey; but 
inſiſts only for theſe taken between Arran and Iiſey, or Beot 5 and notbe- 
tween theſe and the Shore , and inliſts againſt the Fiſhers of Greexock, as 
Fiſhing in that Bounds: The Defenders alleadged, 1. Abfolvitor, becauſe 
the Biſhops Right buire expreſly , according as his Predeceſſors had been in 
Poſt-fon , and it was not libelled , nor could it be proven , that ever the 
Biſhop of the Iſles was in Poſſeſſion of the Teind of any Fiſh» taken by the 
Inhabitants of the main Land, albeit taken in the place 'libelled. 24. Al 
beit that Clauſe were nor inſert; yer all Teinds of their own Nature, and 
by the Cuſtom of this Kingdom, are Local and Conſuctudinar , and ſo can 
be craved out of no place , or for no particular, unleſs they had been ac- 
cuſtomed to be payed of theſe particulars by that place , as in ſome places 
Teinds are payed, not only of Stirk and Lamb, Wool and Milk , but of 
Staigs, Swine, Hemp, Lint, Eggs; and ſome places of Fruit, and inother 
places, of none of theſe, and that within the ſame Parochs - And therefore, 
unle(s it were Libelled , that Teinds had been accuſtomed to be payed in 
this place, they are not due. 34. Albeit a Teind here were due of Fiſh, it 
could not be due to the Biſhop of the Iſles, becauſe ſuch Teinds being 
perſonal , and not predial, follow the Refidence of the Takers, and not the 
place where they are taken; eſpecially being taken, not in any Bay or Creik 
of the 'Iſles., but in mers libero, ſeveral myles from any Ifle , except !iſey, 
which isno land, but a Rock inhabited by no body. 419. The Defenders 
offer them to prove, that they and others upon that Shore ofthe main-land, 
has been in Poſſefsion 40. years , of a conſtant fiſhing of Cod and Ling, in 
that: place , free fromall payment of Teinds to the Biſhop of the ſes, pay- 
ing only two merks yearly , to the Tackſ-men of the Viccarage ot Gree-0:k, 
grant- 
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in Tacks by the Miniſters of Greenock, The Purſuer anſwered, 
. wn me Clauſe n his Charter was in his favour, and is to extend the fame 
:0 all his Predeceſlois Policſt, bearing as amply, &c. and thar for the 
Policſhon, it was ſufficient that which he had condeſcended » viz. that he 
offered bum to prove , thatthrough all his Diocie, the ſmall Teind of Fiſh 
belonged to the Miniſters as Viccars, but the great Teind of Killing, Ling 
and Herring, belonged to the Biſhop, and was pollſt by him and his 
Predecellors , paſt memory , but he needs not alleadge, that hepoſleſt 
in every ſeveral place , where Fiſh happen to ſwim 3 but poſſcisng general- 
ly about the Iſles, not only as to the Inhabitants of the lfles, being in his 
Diocie z but alſo being taken by the Inhabitants of the Main-land through- 
out the Kingdom. And as ina Barony, Pcflefſion of a part, will be ſufficient 
tor the whole z ſo it muſt be in this Benefice, eſpecially ſeing ir is but of late 
that there was any conſiderable Fiſhing in the place in queſtion , and there 
was no reaſon, if Herring and other Filh, change the Lochs where they are 
ordinarly found , that becauſe there was never Herring Teinded in that 
Loch, therefore there was none due there. 


The Lords fewnd the Defenſe Relevant , viz. that the Defenders , efethers 
wpon the eMain-land thereabout » had teen in immemorial Poſſeſſion , in theplece 
in queſtion, of Cod and Ling , free from paying any Teind bo the Biſhops of the 
Iſles; But the Lords would not ſuſtain leſs thew 1mmemorial Poſſe|ſion of the 
freedom , in rejpedt of the time the Biſhops had been ont , nor did they determine 
the Right of the Miniſters of Greenock, whether they had Right to the hail Vic- 
carage, or that, as a ſmall duty, but reſerved that 10 them as accords, and they 


found that the Defenſe of a conſtant Fiſhing, elided the condeſcendence that this 
Fiſhing was us new, 


Mr. Fames Chalmers 
contra 
Lady Tinnel. 
Eodem die, 


A &. James Chalmers Parſon of Dumfreis, having obtained a Decreet 
M betore the Sheriff, tor a part of his Stipend, againſt this Lad Tinnel, 
for whom a Procurator compeared ,; and took a Term to produce hs and 
the ſuccumbed, whereupon ſhe was holden as confeſt. She Suſpends, and 
alleadges that the Decreet bears not the Procurator to have produced any 
Mandat , and therefore craves to be Reponed to her Oath. 


The Lords finding that there was nothing elſe alleadged by the Procarator, that 
might infer his being informed, or having Warrand, Iut only his taking 


4a 
to produce, they would not ſuſtain the Decreet » unleſs the Charger iniirae he 
ſame, by proving the quantities. 


White 
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White 
contra 
Horn. 

Novemb, 25. 1665. 


Na Competition between White and Horn, the one having Right by Pro- 
relſe to the Property of a piece Land, and the other to an Annualreny 

forth thereof. It was allcadged for the Proprietar, Firſt, Thar the Annual. 
rent was preſcribed, no Poſleſſion being had theteupon, above fourty years, 
2ly. The Original Right produced to conſtitute the Annualrent, is but a Sea- 
fine withouta Warrant - and albeit the Common Author have given Chaz. 
ter of Ratification thereof; yet it is after the Proprietars Seaſine, givenby 
the Common Author to his Daughter , propriis manibas. It was anſwered 
for the Annualrenter, to the f11ſt, That the Preſcription was interrupted þ 
Citations produced, uſed upon a Summons of Foinding of the Ground, be. 
fore the Baillies of the Regality of D#mfermling , where the Lands ly. As 
to the ſecond, that the Confirmation granted to the Annualrenter, is prior 
to anyCharter, Precept, or other Warrant , granted to the Proprietar ; 
for as for the Seaſine, propriis manibus, that hasno Warrant produced. The 
Proprietar anſwered, that the Interruption was not Relevant , becauſe the 
Executions were null , in fo far as the Warrant of the Summons bear, to 
Cite the Defender Perſonally ; Or otherwiſe upon the Ground of the Land, 
or at the Mercat Croſs, or Shore of' Dumfermiing, whereupon ſuch as were 
out of the Countrey , were Cited» and not wpon 60. dayes, but 25. which 
Reaſons would have excluded that Decreet , and therefore cannot be a 
Interruption. As to the other, albeit the Purſuers firſt Seafine want a War- 
rant , yet it hath beencled with natural Poſſeſſion , and the Annualrentars 
hath not. 

The Lords Repelled both theſe alleadgences, for the Proprictar, and found tle 
Executions ſufficient 10 interrupt , albeit there were defet#s in them , that might 
have hindred Sentence thercupcn, eſpecially in re antiqua, the Lands being in 
Regality , where the cuſtome might have been, even ts Cite Parties abſent out of 
the Countrey , at the head Burgh of the Regality, and the Shore nextthereto, and 
as the Propriegars Right was not Eſtabliſhed by Preſcription, Jo they fownd that 
Poſſeſſion conld ns gtze 4 poſſeſſory Judgement to rhe Proprictar, againit an An- 
alyentar , which 1s debitum tundi, 


Mr. James Peter 
contra 
Fohn Michelſon. 
_ : Eodem dit- 


R. Fames Peter Miniſter of Terregh purſues Mitchelſon for a part of his 
Stipend, due out of the Defenders Lands, who alleadged no Proceſs, 
till the Purſuer produced a Title to the Defenders Teinds, feing he brook- 
ed them by a Tacks It was Replycd , he offered him to prove ſeven years 
Poſſeſſion , as a part of the Stipend of Terreghs, 

which the Lords ſuſtained witheat any Title of Poſſeſſion, 


Broce 
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Brace 
contra 
Earl of Mortowr. 
Novemb. 28. 1665. 


N an AQtion for making arreſted Sums forthcoming, between Brace and 

the Earl of Morteur. 

The Lords foundth1t the Summons behoved to be continued, ſeing they were 
not paſt by a (pecial priviledge of the Lords , to be without contir:.uation , albeit 
they were acceſsory to the Lords Anterior Decreet, againſt the principal Dbi- 
tor , which they found 18 be a ground to bave granted the priviledge if not Con- 
tinuation, if it had been deſired by a Bill, as the raiſing of the Summons, but nut 
being demanded, They found quod non in eratde jure, 


Younger 
CONMTAa 
Johnſtown s. 
Bodeme die. 


P4rrick Porteows having a Tenement of Land in Edinburgh, provided his 
Wife thereto in Liferent, anddyed before the year 1608, his Wife lives 
and Polleſles as Liferenter. Yet in Azwno1608. one Porieous his Brother 
Son, was Served and Retoured Heir tohim, and Infeft as Heir, and Diſpon- 
ed the Land, which is come through three ſeveral ſingular Succeffors to 
obnitowns, who are Infeft therein, as Heirs to their Father, in Anzo 1655, 
2ung's baving acquired a * Diſpoſition from _ —_— » Porteus Re- 
fidenter in Pol/and , cauſes Serve the ſaid Stephenlaw , as nearelt Heir to 
the ſaid Patrick, whereupon Stephenlaw is ry and Townger 1s Infefc. 
There are now mutual ReduCions raiſed by either Parties , of others Re- 
tours and Rights; wherein Toanger alleadging , that his Author Szep/ er. 
law. Porteous was the neareſt of Kin, in fo far as Patrick the Defur@ had 
four Brethren, and Stepber Lew Portegus was Oye to the eldeſt Brother, 
whereas the other pretended Heir was Son to the youngeſt Brother, which 
he offered him to prove. It was anſwered for Joh»ſtouns , Abſolvitor from 
that ReaſonotReduCtion, becauſe they had Eſtablithed their Right by Pre- 
ſcription , in ſo far as they had a progreſs of Infeftments, far beyond the 
ſpace of fourty years cled with Poſſeſſion , by the Liferenter, whoſe Pole. 
fion behoved to be accounted their Poſſeſſion, becauſe the 4@ of Pailia- 
ment anent Preſcription, bears, that the Perſon Infeft being in Poſſeffion by 
himſelf, or by his Tennerts, or others deriving Right from him, and there. 
fore the Liferenters Poſlefſion is alwiſe the Friars. 213. By the firſt A of 
Parliament anent Preſcriptions of Retours, they preſcrive, if they be nor 
quarrelled, within three years. And by the laſt A& of Parliament 1617, 
anent the _—_— of Retours, they are declared to be preſcrived , if 
they be not purſued within twenty years. And by the general 4#of Pre- 
ſcription 1617. There is a general Clauſe, that all Reverſions , Heretable 
Bonds, and all Actions whatſomever, ſhall preſcrive, if they be not folloyy. 
ed within fourty years. By all which, Szephenlaw Porteows , not bein 
Retoured till the year 1655, nor having moved any Adion againſt the fir] 


Re- 
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Retour. This Agion of Reduction, and all other Adions competent 
are preſcribed. It was anſwered for Yourger, that he being Heir to main. 
tain the right of Blood , which is the moſt important Right, competent by 
the Law of Nations, no Statute, nor poſitive Law can take it away, un- 
leſs it be expreſs and evident , for the right of Blood can never preſcrive 
ſeing it is certain , that a man may ſerve himſelf Heir to his Predeceſſor, 
though he died a 1000, years ,fince, if he can inſtru his Service. And as 
for the AGs of Parliament alleadged upon, they cannot take away any-Right 
of Blood, for the firſt £4# of Preſcription , on three years expreſly, bears, 
to extend to theſe within the Countrey , as Srephenlaw was not + and 
the laſt A&# is expreſly , only in relation to Retoures, to be deduced 
thereafter , but this firſt Retour quarrelled, was deduced long before, viz, 
in Arg. 1608. - As for the general AG of Preſcription, (eing it mentions not 
Retoures , but only Infeftments, Reverfions and Heretable Bonds 3 The 
general Clauſe of all Adions whatſomever , ought not to be extended to 
Retoures, eſpecially , ſeing the meaning of the Parliament appears not to 
have been extended by them to Xetoures , becaule the very next A& doth 
ſpecially Order the preſcription of Zetoures. As to the Johnſtonns lnfett. 
ments , they have not the benefit of Preſcriptions , never being cled with 
Poſſeſhon : For the Liferenters Poſleflion , as it was the Defundts Pofſe(. 
fion : So it did continue to be the true appearand Heirs Polſleſſion, 
although none had been Served to this Day; and therefore the Service 
or Infeftment following thereupon , cannot take away from the true Heir 
the preſumptive Poſſefhion of Law , which the true Heir hath. 2h. No 
Preſcription can be valid againſt others : But theſe that know , or are at 
leaſt oblieged to know the Right , whereupon it proceeds; but the true 
Heir was not oblieged to know their Service, nor was he oblieged to Serve 
- himſelf , but when he pleaſed , especially ſeing he could get no benefit as 
long asthe Liferenter lived, and that he was not oblieged to know the firſt 
Service , appears, becauſe he was not called thereto , otherways then by a 
general Citarion at the Mercat Croſs, to all Parties having Intereſt, which 
1s but a point: of meer form and prejudges no body , avd at leaſt could 
not prejudge a Stranger, living out of the Countrey, aximo remancndi, 
there being neither ſpecial nor general Citation , as to Perſons out of the 
Countrey on 60. dayes. ; 


The Lords found no weight in this laſt Point, ſeing the Law requires no 
Citation on 60. dayes , in caſes of Retoures, but only 15. dayes generally, 
at the Mercat Croſs, which they find every man , origine Scotws , oblieg- 
ed to rake notice of ,. or to have a Procurator at Edinburgh, as in com- 
mani patria , who may ſearch the Regiſter of Retoures, whether in the pub- 
lick Regiſter , or Town Books, before they preſcribe. They alſo found 
that there was no ground for P reſcription upon the firſt A# of Parkis- 
ment, as bearing only. relation to theſe in the Countrey , nor upon the 
laſt A# of Parliament , as bearing only relation Retoures, ro be deduc- 
ed thereafter, neither did they ſuſtain the Preſcription upon the 
firſt part of the general AR of Preſcription z for they found the 
Liferenters Poſſeſſion in the Competition of two Heirs , not 0 
be profitable to either of them, in-prejudice of the other, NOT 


yet to be the Poſſeſſion of ſingular Succeſſors , ſing it flowed 19! 
OY L rom 
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from theſe ſingular Succeſſors , but from the' Defundt , to whom both 
Parties pretended to be Heir 3 but the Lords found the poſterior clauſe 
in the AF of Parliamers , of all Actions whatſomever to extend to the 
ReduQion of Retoures ,; and to be general, as to all Adﬀions that may 
concern Heirs , in prejudice of others : And found it ſo much the ra- 
ther to extend to Retoures , that the next enſuing A# finds Retoures to 
be Deduced thereafter , only to be Reduceable within twenty years, and 
fo finds the Reduction thereof to preſcrive ſooner than other Rights; and 


therefore cannot be thought , not ro have meaned to reach bygone Re- 
toures , by the general A@. 


Creditors of James Maſſon Merchant Supplicants, 


Nov, 30. 1965, 


Ames Maſſon Merchant in Edinburgh having unexpeRedly broke and fled, 
his Creditors gave in Supplication to the Lords , bearing, that he had 
moſt deceitfully broken , having the price of the Goods that he had 
ſold , meditatione fuge, in his hand , and that he either lurked in the, 

Abbay, or was to go out of the Countrey 3 and therefore craved a War- 
rand to Meſſengers of Arms , to ſecure his Goods, and apprehend his 
Perſon wherever the ſame could be found , until the matter were heard. 


The. Lords having conſidered the caſe , that the occafion was very ex- 
traordinar, and alſo the defire , moſt were of the opinion , that the Lords 
might grant the Defire , which was done accordingly , with a Recom- 
mendation to the Duke of Hamiltown, Keeper of the Kings Houſe, not 
to ſuffer him to Jurk there, but to expel him, that he might be apprehen- 
ded : for albeit ordinarly the Lotds grant not Caption or Warrant of 
Wairding the Perſon of the Kings free Leidge, till he be Denunced Re- 
bel. Yet ſcing the Magiſtrates of Burghs , and the Admiral grant A&#s 


ot Wairding againſt Parties , until they find: Caution to anſwer as Law- 
will. The Lords who had eminently in themſelves theſe Juriſdictions, they 
might do the like in the like caſe - 


| | but ſome thought that was a ſpecial 
priviledge , not to be extended, and this was of dangerous Example to 


ſecure perſons unheard, more proper for the Council , as a caſe extraors 
dinar , then for the Seſſion, : 


David Boyd 
contra 
Iſobel! Lander and Jobs T1 ailzifer 
EFodems die. 


Avid Boyd purſues John Tailz3fer , as Repreſenting his Father , on 

all the paſlive Titles , and Jſobel Lander bis Mother and Tutrix , for 

her Intereſt , and condeſcends upon his behaving as Heir, by uplifting 

of the Mails and Duties of his . Fathers Lands , by his ſaid Tutrix. -It 

was anſwered , that he being a Pupil , his Tutrix [ntromiſſion could not 

infer that paſſive Title againſt him, as hath been frequently ſuſtained theſe 

many years. It was anſwered , that was bur fince the Uſurpation ,” but 

before the Tutors Intromiſfion , did alwayes infer this Title , and the Pu- 
pil could only purſue his Tutor for his damnage. | 


3 F The 
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The Lords found the Pupil not lyable on this paſſroe Title , by bis Tutors 
Irtromi(ſion. 

The Purſuer then infiſted againſt the Tutrix, for paying fo far as ſhe 
had intrometted, It was anſwered » that ſhe was but called for her Inte- 
zeſt, toauthorize her Pupil, but not to pay, neither could ſhe be lyable to 
pay , unleſs a Decreet had been firſt Eſtabliſhed againſt the Pupil» ang 
then it had been Arreſted in her hands, and purſued to be made forthcoming 

And yet the Lords found the Tutrix, hoc ordine, lyable. | 


White 
contra 
Brown, 

Eodem die. 


Ohn White as having Right from James Whzte his Father, Charges p92, 

[| for 2000. merks , who ſuſpends on this Reaſon , that this Tranſlation 

being by a Father to a Son, in his Fanuly, art leaſt having no viſible 

| Eſtate to acquire if : The Suſpender cannot be prejudged, as to the man. 

ner of Probation, by the Fathers Oath, by which he oftered him to prove 

that the Father was Debitor in a greater Sum. It was anlwered, that the 
Cedents Oath could not be taken in prejudice of the Afligney. 


OZ Lord found that in this caſe , the Reaſon was probable by the Cedemy 
ath. : 


Telzifer 
contra C 
Geddes. 
\ Decemb. 1. 1665; 


£ Ho competition between Telzifer and Geddes, mentioned the eleventh 
of Nevember laſt , being this day again called, Debated and Recon- 
fidered by the Lords at length. The queſtion being, that Marjory Sandi- 
lands having granted a Bond to Samnel Veatch, blank in the Creditors name, 
Samael filled up Marion Geddes Name therein, whereupon ſhe Regiſtrat the 
Bond, and Charged him , in the mean time Telzifer, as Veatches Creditor, 
having Arreſted all Sums in Marjory Sand#ands hands , adebted by her to 
Sermel Veatch, and purſuing to make the ſame forthcoming, ſhe depones that 
the time of the Arreſtment, ſhe was no wayes Debitor to Veatch , but by a 
Bond blank in the Creditors Name , nd that ſhe did not know whoſe 
Name was filled up in it : But now. Telzifer the Arreſter compearing, 
craves to be preferred, becauſe he had arreſted the Sum , as belonging to 
Samwel Veatch his Debitor, before Samme! Veatch was Denuded , by filling 
up Marion Geddes Name , and intimating , or ſhowing the ſame to Sands- 
lands the Debitor, and that the filling up of Geddes Name , being but an 
Aſlignation , did neceſfarly require to accompliſh it, to Denude the Ce- 
dent , an Intimation, for ſeing expreſs Aflignations do neceſſarly require 
Intimation , to prefer them to - arreſtments; much more ought indirett Af- 
fignations, which are ſuſpe&t of Fraud , and by which a Debitor 

may keep all his Eſtate in the Cloud , that none of the Creditors 
- can reach the ſame , by arreſtment or otherwiſe. Arid it being 


all- 
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anſwered, that the Bond being delivered blank, there was no preſent Credi- 
tor , but a power granted to the Receiver of the Bond , to make Creditor 
whom he pleaſed; at leaſt there was no certain. Creditor, fo that Same! 
Veatch was never Creditor, but had only the power to make the Creditor, 
and ſo needed notto be Denuded, nor was there any Law or cuſtom , re- 
quiring intimation of the Names filled up in blank Bonds , and if any fuch 
thing were done upon the accompt of Expediency , it ought only to be in 
time coming. | | 

The Lords adhered to their former Interlocstor, and ſound Veatch 1o havebetn 
the true Creditor, andthe filling up of the other Name, tobe a Trar ſm1ſſion equi- 
valent 10 an Aſſienation , and required Intimation , as well for Caſes paſt as to 
come; for they thought that if Veatch, before the filling of the Bond had beer: 
Rebel , it wowld have fallen within his Eſckeat. 


Edward Edgar 
CONntra 
Coluills, 
Decemb. 2. 1665. 


Dward Edgar purſues Colvil Succeſſor Lucrative to his Father. 

Mr, Alexander Colvil, in ſo far as he acccpted an Afhignation of an Here- 
table Bond, unto which Bond he wou!d have ſucceeded as Heir. It was an- 
ſwered , that this patſive Title was never extended to Bonds of Proviſion, 
granted by a Father to his eldeſt Son , and it in ſecurity and fatisfation of 
ſuch a Bond of Proviſion , an Afignation of a Debt , due to the Father 
and his Heirs, were granted , could not infer an univerſal Tuttle, to-muke 
. the Accepter lyable to his Predecefſors whole Debt, ſo neither can-an AC 
fignation to a Bond , which 1s no more in cffe&t, and ſuch odious pallive 
Titles are not to be extended , but the Purfuer may Reduce upon the+AF 
of Parkament 1621, or at the fartheſt, may crave by this Proceſs,; the 
fiimple avail of what the Defender hath intrometted with, by vertue of the 
Aſſignation. 

he Lords found the condeſcendence Relevant , as being preceptio haredita« 
tis , anal as an Aſſignation to a Tack , or « ſmall. Annualrent, hath been found 
ſufficient ,, ſo there is like or more Reaſon ph Aſſignations to heretable Bonds, 
which may be moye eaſily comveyed away from Creditors , but they found it not 
alike as to Bonds of proviſion , whereby the Father became Debitor , and in ſa» 
tisfaitton and ſecurity , whereof he might Aſſign, and would only import ſingle 
payment , but not an uttiverſal paſſive Title. x 


Hugh Mccullob 
contra 


Mr. John Craig, 
Eodem die. 


H5® Mccullsh having Right to an Apprizing of an Heretable Bond of 
2000, merks , due by Umquhil Mr Robert Craig to Patrick Wood, 
purſues Mr. John Craig as Heir by progreſs, tor payment thereof, and pro- 
duces a new Extra@ of the Appryzing , by the Clerk of the Appryzing, 
together withthe ſaid Appryzing , but ſo ſpoiled, that neither the Subſcrip- 
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tion of the Meſſenger nor;Clerk could be known. The Defender alleadged 
no Proceſs, till the Principal Appryzing by the Mellenger were produceg; 
becauſe it being in effe& the Executions of the Meſlenger | to wha more 
was truſted then to the Clerk: The Extract by the Clerk without the Meſlen- 
ger was not ſufficient, It was anſwered, that Appryzings of old were all di. 
re& to the Sheriffs of the Shire, and were in efte& Judicial Proceſs, where. 
in Parties were Cited , Called and Decerned 3 and now the Meſſenger be. 
| ing Conſtitute Sheriff in that part by tbe Letters of Appryzing , he may 
choiſe his own Clerk, and the Extra& of that Clerk is ſufficient , as of aj] 
other Clerks ; and albeit for more ſecurity , both Clerk and Meſſenger 
Subſcribe : yet it hath not been determined how far the Meſſengers Sub. 
ſcription is neceſſar - And the Decreet of Appryzing is not the Executions 
of the Appryzing , which are diſtinCt therefrom , and Inſtructions thereof 


The Lords thought that the new Extra@ behoed , either 20 be aſtrufed with 
the Letters and: Executions, and other Adminicles, or that they would not (y- 
ſtain it alone: But the queſtion was, whether it ſhould be afiruQed, hoc or- 
dine , or by « proving of the Tenor , in a ſeveral Proceſs , which wascarried 


Thomſon 
contra 
Henderſon. 
Deceme. 4. 1665. 


Homſon having guy a Bond to his Brother of a ſum of Money, 
the ſame was altigned to Herderſon , who thereupon Charged. Th 
Debitor ſuſpends , and produces a Diſcharge by the Cedent of the fame 
Date , and Witneſſes with the Bond , and alleadged that the Debt being 
Diſcharged before the Aſſignation, excluded the Aſſigney. It was anſwer- 
ed , That the Diſcharge was granted moſt fraudulently, fo that the fraud 
betwixt the two Brethren , is manifeſt to have been contrived to deceive, 
any Perſon ſhould ContraR with the Creditor , whom they ſaw to have a 
Bond of a ſolvendo Perſon in his hand , and fo might be induced to lend 
him Money, or- Contra& with him in Marriage, or otherwiſe 3 and the 
Charger having upon that accompt , lent him Money,” and taken Afcigna- 
tion, cannot be excluded by this Contrivance, which was done peſſwo 
dolo. It was anſwered ; Firs, bor pony not —_— b __ 
Reply. 215. That the Afsigney took the Aſsignation on his own Peri 

he f ſhould ve asked at the Devitor before he took it. _ 


the matter of fraud to conſideration by way of Reply ; and therefore ordained 
the Suſpender to condeſcend upon ſome reaſonable Cauſe of the granting of the 
Bond, and #aking back a Diſcharge thereof at the ſame time. 


& The af ibough the matter was of ſinall Importance, were willing 10 take 
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Beg 
wy contra 
Beg. 
Decem. 5.1665. 


Eg having Diſponed ſome Land to his Son , Redeemable on a Roſe- 
B Noble, and having married a ſecond Wife , he Diſponed the ſame to 
her in Liferent, and afsigned her to the Reverſion. The Father having uf- 
ed an Order, purſues Declarator, The Son alleadges abſolvitor, becauſe 
he was aſigned to an Appryzing: Which Appryzing carried the Righe of 
the Reveriion of that Wodſet, and thereby his Father was Denuded of the 
Reverfion , and could not redeem the Wodfet , till he Redeemed the Ap- 
pryzing. It was anſwered, that the Father was not ſimply Denuded du- 
ring the Legal: During which time , the Appryzing was but like a Right 
tanted in Security , which Denuded not the Fiar 3 as if the:Son 
br Security of a Sum, had been aſsigned to the Reverſion , the Father was 
not Denuded , but might uſe the Order, by which the Security was not 
worſe but better g the ſame holds in this Caſe 3 and therefore it is, that he 
againſt whom an Appryzing is led , may Redeem the firſt Appryzing , al- 
beit the ſecond Appryzer has appryzed the Reverſion , otherwiſe no man 
could redeem an Appryzing, unleſs he redeemed all his appryzings at once, 
which have different legals; and this Caſe is as favourable , becauſe the 
Reverſion was only to the Father in his own life 3 and therefore the Son 
endeavoured to hinder him to Redeem, by taking Right to this Appryz- 
ing. It was anſwered , that the Caſe was not alike in a Conventional Re- 
verſion, as in a Jlepal: And that the Appryzing led againſt the Father in 
his life, would perpetuat the Reverſion that this Caſe was unfa- 
vourable , where the Father intended to fruſtrate his Heir , in favours of 
the Wife of the ſecond Marriage , to whom he had afsigned the Reverſi- 


ON. 

The Lords having upon the firſt report conſidered the favourableneſs of 
the Sons Caſe , ſuſtained the Defenſe, but afterward yo Bill, ordain- 
ed them to be heard again i» preſentie , and having heard them, The Lords 
were of different opinions, ſo that that came not to a Vot ; Bur the Lords 
before anſwer , ordained the Wife to infiſt upon her Right, who alleadg- 
ed that ſhe might Redeem , ad hunc effeFum, to enjoy the benefit of her 
Liferent Right, after her Huſbands Death, It was anſwered ; Firi#, That 
ſhe wanted the concourſe of her Huſband. 2ly. That her Afſipnation was 
not intimat. It was anſwered ; Firſt, Her Afsignation hwy iſtrat in 
the Regiſter of Reverfions, conform to the AZ of Parliament > Which Re- 

iſtration being publicands canſs , needed no intimation. 2ly. That ſhe 

ad a Diſpoſition in Liferent , by her Contra&t of the Lands, which car- 
ried owne jos, in the Diſponer , as to the Liferent Right , during her Life, 
and ſo carried the Reverſion , though not expreſt, and her Seafine being 
regiſtrat , it was equivalent to the Regiſtration of the Aſcignation. 


The Lords ſufteined the Wifes Intereſt; and declared in ber v0 5 
ber Liferent uſe, and found th Diets with the Seaſine reno fe 
4lſrgnation Fr Regilires ſufficient. 


| Chely 
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Cheiſly 
contra 


Cuthbert. 
Eodem dic. 


Heiſly Charges Cuthbert for his Prentiſ-fee: Who ſuſpends, and allead- 
( ges that he was ſet Prentiſe to him as Apothecary , and that he de. 
ſerted that Employment , and became a Drogeift, and thereupon the Su. 
pender left him. It was anſwered, that,the breeding of him as a Drogeiſt 
was ſufficient, and that he now praQiſed as Apothecary and Cherurgeon, 


The Lords found this anſwer nct Relevant, the Suſjender being ſet to lim as 
Apothecary , to make Drogs, ard not as a Drogeiſi tt «t luyes Drogs, as to the 
time after he changed : But the Charger having further offered to provethat he con- 
ſiantly in his Chamber , makes, as well as ſell Drogs, ihe Lords found it Re- 
levant, 


Richard Cunninghame 


contra 
Duke of Hamiltcun, 
Eodem die. 


Ichard Cuningt.@me purſues the Duke and \Dutches of Hamilioug- 
R for payment of a Bond , granted by the late Duke, which being 
produced , appeared to haye been blank in the Sum, Date and Creditors 
Name. The Detenders'alleadged, the Bond was null, as wanting the De« 
ſignation of the Writer, . It was anſwered, that they did now Deſign him, 
which has been alwayes allowed by' the Lords.' It was anfwvered , that 
though the Lords have done'ſo, ex officio : Yet in a cafe of -this natu 
' Where the Debt is ſo old, neyer mentioned before, and the Bond in the 

ſubſtantials blank , in which, caſe the Lords ought to keep by the Exprels 
words 11 the Ag of Parliamentthat ſuch Wines arc null,and not to be ſupplyed 
by an equivalent. 


The Lords Replied the Defenſe, and admitted the Deſignation. 


Hellen Hill. 
contra 
Maxivel;. 
Eodems die. 
N an accompt and reckoning between Heller Hill, Relic of Jobs Max- 
JI wel Glaſtho, who was ohe of the Tutors named by Jekn: to his Bairns 
and Mr. Robert and George Maxwels his brethren, who ſucceeded the Daugh- 
ters, being dead - John by his Teſtament leaves his two Daughters, and 
failing of either of them, by Deceaſe ro the other , his univerſal Ley \ 
one of. the. Daughters dyed Pupil, and the other ſhortly after her age of 
12. years, NomJnat the ſaid Heller her Mother, univerſal Legatrix , where- 
by Heller craved the univerſal Legacy of both -the Daughters. It was al- 
—_ that the laſt Daughter, not having Confirmed her ſelf Executrix to 


the firſt ; the firſt ſhare was never eſtabliſhed in her Perſon, and ſo could 
not be Tranſmitted by her Teſtament , bur belonged to the neareſt of Kin, 
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of the firſt Daughter, viz. The ſaids Maxwells, It was anſwered, That 
this being a Subſtitution of each of the two Daughters, to other, nowi- 
atim by the death of the one , it accrelt into the other, ipſo faFo» 
without Confirmation , as in the caſe of Bonds of Proviſion, payable to the 
Father , and by Deceaſe of him , . to ſuch a Bairn named , albeit the Fa- 
ther be Fiar, and the Bairn but Heir ſubſtitute , it needs not Confirma- 
tion z but the Bairn may ſummarly charge or purſue. The Lords found no 
need of Confirmation , but that it did accreſce to the ſecond Daughter, up- 
on the death of the firſt, and ſo was carried by the ſeco'1ds Teſtament; In 
this account, Mr. Robert as Heir , purſuing for the Heretable Bonds, The 
Tutrix anſwered, that ſhe ought to have allowance of what was wared out 
upon repairin of the Tenement in Glaſgow. It was anſwered, that ſhe as 

fri , was oblieged to exhauſt the Moveables firſt , one Perſon 
being both Heir and Executor , and not to exhauſt the Heretable Bonds; 
that bore Annualrent , and to let the other lie unprofitable , and now to 
apply it to her own uſe , by her Legacy. It was anſwered , That it was 
employed upon the Heritage , and ſo was profitable to the Heir only, be- 
ing employed upon the Houle , and that by a Warrand, the Heir being then 
under Tutors, to repair it out ofthe firſt and readieſt of the DefunRs Eſtate. 


Tutrix, ex 9fficz 


The Lords found that Article Relevant , to b: deduced out of the Heretable 
Eitate. | 


Elizabeth CAnderſon - 
contra 
Andrew Cunninghame, 
December 7. 1665, 


Hh _ Cunninghames Wife having left a Legacy to Elizabeth Anderſon : 
It was alleadged by the Huſband , that his Wifes ſhare of the move- 
ables was exhauſted. It was anſwered, That he having confirmed his Wites 
Teſtament , and givenup the Debts due by him therein, and made Faith 
thereon , he cannotnow be admitted to adduce any other Debts, eſpeci- 
ally being ſo recent before the Teſtament, within three or foar years. It 
was anſwered, that he had only made Faith upon the Inventar of the Goods 
belonging to him, but not of the Debts due by him , which were only gi- 
- ven up to abaite the Quot : and albeit it may be preſumed that he knew 
and remembred his own Debt , yet preſumptio cedis weritati, ſcing the Cre. 
ditors now produce their Bond inſtructing the Debe, and crave prete. 
rence. 
Which the Lords found Relevant , vid, June g. 1666. 


Katharin Smith and Willlam Duncan 


| contra 
Tſobel Robertſon. 
Eodeme die. 

Atharin Smith and William Denean having apprized from Iſobel ” obertſor, 

and John Wilſon, all Right they had to a Tenement , under which fel! 

the Liferent-right of Iſobel Robertſon his Wife, jure martti, Purſues the ſaid 
Iſobel, for payment of the Mails and Duties that ſhe had uplifted, and of a 
part of the Tenement that ſhe dwelt in her ſelf: She alleadged, firlt, that 


her 
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her Huſbands j#s mariti, could not carry her Liferent , ſeing 1mmediatly 
after the marriage he went out of the Countrey, and wasnever heard offince 
and ſhe had obtained Decreet of Adherence againſt him, and was going an 
in a Divorce for malitious deſerting. 

The Lords Repelled the Alleadgance, ſeing the Divorce was not compleat 
and this was four years anterior. : 

The faid Iſobel further alleadged abſolvitor, for the Rents of her Dye. 
ling-houſe for bygones, and for what ſhe had uplifted , becauſe ſhe had 
done it, bonafide cum titulo, vis. her Huſbands obliegement to aliment her + 
as his Wife , & bona fide poſſeſor facit fruFus conſumptes ſuos. 

Which the Lords found Relevant, and ihat albeit her Husband would be 1. 
able for theſe Rents , which alimented his Wife , yet not ſhe. 


= 
David Veatch 
contra 
John Duncan, 
Eodem die. 


Avid Veatch as heritor of the Miln of Derſie, purſues Johr Duncan, for 
abſtraged Multures,and obtains Decreet, He ChargesandFohr Suſpends, 
both parties being ordained to produce their Rights : the Heritor of the 
Miln. inſtructs that his Author was firſt Inteft mn the Miln, betore the De- 
fenders Author was Infeft in the Land, and produces a Decreet of the Lords 
in Anno 1575, declaring the. Thirlage , wherein it was alleadged that the 
Heretor of the Miln beipg firſt Infeft ofthe Common-author, and producing 
a Precept from Cardinal Beator, then Biſhop of St. Andrews Common-author, 
ordaining the Tennents of the Defenders Land , to pay the Multure to the 
Miln of Derſie. It was alleadged, this was not ſufficient, ſeing the Charter 
did not Thirle the Defenders Lands, but was only of the Miln and Multure 
thereof generally, as for the Cardinals Precept, it was not with conſent of 
the Chapter , and ſo could not extend beyond the Biſhops Life : yet the 
Lords declared the Aſtrition , notwithſtanding it was now alleadged, that 
the Defender was Infeft, cum molendinis & mulmris; by vertue whereof, he 
had preſcribed his freedom by 40. years time, It being anſwered that once 
being Thirled by the Common-author, no Charter granted by him chereaf- 
ter , could prejudge the Feuar of the Miln. And as for Preſcription, offar- 
ed to prove Interruption, by paying of Infucken-multures within the ſpace 
of 40, years. | 
William Cranitoun 
contra 
Walter Pringle. 
Decemb. 12, 1665. 


\ A ] ew Cranſtoun being Vaſlal to Greenkyow, he was amerciat in his 
Court, for a Blood committed upon Walter Pringle : and being charg- 
ed, Suſpends upon this Reaſon, that Greenkow not being a Baron, or the 
Kings immediat Tennent, had no power of Blood-waits, unleſs he had had an 
expreſs Deputation fromhis Superiour, the Marqueſs of Hurtly, who is Baron 
only having the Juriſdition. -It was anſwered, that Greenknow was Infelt, 
cum curiis &: bloodwitis. 
Which the Lords found ſufficient. 
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Mr. John Pearſon 
contra 
Martin and Es Son, 

Eodem die; 


R. Fohn Pearſongby his Contra& with Expham Martin, did conceive the 

Clauſe of his Tochar, in thir Terms, that it ſhould be payableto him 
and her,the longeſt liver of them two in Conjund-fee and Liferent, and to the 
Heirs of the Marriage , in Fee; which failzing to return tothe Wites Heirs. 
By a ſecond Contract , betwixt the Huſband and his Wife, it was agreed 
that that Clauſe ſhould be altered ; and that failzing the Heirs of the Mar- 
riage , it ſhould return to the mans Heirs, whothereupon purſue Declara- 
tor of Right , by vertue of the ſecond Contract. The Detendcr being ab- 


ent. 

: The Lords adviſed the Cauſe wherein 1he difficulty apptared 10 be, that the 
Tochar was proviaed to the Bairns tn Fee, So that the Husbard and Wife 
could not alter the Swcceſſion 5 being both Liferenters , becauſe 5 that the 
Clauſe bears, t0 chem in Liferent, and to the Bairns iw Fee; yet ihe Lords 
fufained the Declaraicr, ſeing the Huzbawd and Wife were named Conjuniif-ers, 
ſo that either of them behoved to be Fear, and the adjedion "of, and Liferent 
could only be underfl 06d of the Perſon that were Liferentar, aud albeit it was ex- 
preſt to be the Bairns in Fee , yet 1hat cculd be but of « fabititution , ſeing 
there were no Bairns then extſient. 


Chriſtian Barns 
contra 


| Hellen Young «nd her Spouſe. 
Eodem die« 


Ellen Tong being provided to the Annualrent of 800 merks, and to 
the Conqueſt , obtained Decreet thereupon, againſt Chriitian Barns 
the Executrix, who Suſpends on this Reaſon, that the Purſuer was Infeft by 
the Defun&@ her Father, in a Tenement, in full fatisfaQtion of theſe I 
fions, . It was anſwered, nenreleve?, unleſs it were alleadged, that the Cha 
er had accepted. Whereupon it was alleadged,Accepted, in fo far as ſhe had- 
uplifted the Mails and Duties after her Fathers deat ,and had no otherTitle 
cribe it to. It was anſwered, that fhe had another Title, vi. her Good- 
fir had Diſponed this Tenement to her Father ana Mother, the longeſt liv- 
er of them two, and the Bairns of the Marriage , be vertue whereof, as 
Heir Appearand of the Marriage , ſhe might contiue, and uplift, and mis- 
kene the new infeftment given by her Fathers 


Which the Lords founds reluant, unleſs the other Partie Inſift on that al- 


leadgeance ropened, that the Purſuer had W | | 
the Title Aro in ſatisfa@ion. juep had purſued , and cbtatne payment upon 


3G John 


© An. 
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John Ramſay 
contra 
James Wilſon and others. ** 
Eodem die. 


NOlonel Cunningham , having impignorat a number of Jewels of great 
'@ Value, and immediately thereafter, went out of the Countrey, and ne. 
yer returned. Theſe Jewels were in the Cuſtody of John Ramſay, who, and 
Mr. Robert Byres had given Bond, to make them furthcoming tothe Colone] 
and now John Ramſey having been Confirmed Executor to the Colonel, pur- 
ſues James Wilſon , and others , for Exhibition, and Delivery of the Jewels, 
The Defenders alleadged abſolvitor , becauſe the Jewels were Impignorat by 
Mr. Robert Byres for a conſiderab'e Sum of Money, who having them in hjs 
Poſſeſſion, it was a ſufficient ground for the Defenders to ContraR with him 
becauſe property of Moveables is preſumed by Poffeſtion; and therefore itis 
not relevant to lybel , that once the Jewels were Colonel Cunningham, 1nq 
therefore they muſt be reſtored to his Executors , unleſs it were alſo lybe. 
ed quomodo deſijt poſſidere , ſo that the Jewels behoved to havepaſt from him, 

without his own Conſent, or Alienation , otherwiſe it is alwayes preſameg 
that he fold or gifted them, and needs not be proven z elſe no man could þe 
ſecure of any Moveable: if he' who could inſtru , that he bought it, coulg 
recover it from all poſſeſſors , unleſſe they could inſtru@ all the waye the 
ſame paſt from the firſt Owner, The Purſuer replyed, that the Caſe is no 
here, as to Moveables, that are ordinarily ſold in Mercat , but inrelation to 
Jewels of great Yalue,which cannot be preſumed to have been Mr, Robert 
Byres , becauſe they were never worn by him, as being his proper Good, 
nor were they Competent to any of his quality : and therefore the Detenders 
were,in mala fide, to acquire them from him ; without knowing his Right, 
2ly. Itis inſtructed by Mr. Robert Byres Letter produced, that he ac: 
knowledged them to be Colonels, before the Impignoration : and its offer- 
ed to be proven, that he broke up Joh» Ramſays Celler , and took them 
out.” 3dly: The Colonel Impignorat them by Writ, and fo the Preſfumption 
of -allienating/ them, ceaſed, becauſe - he - went immediately oft of the 
Countrey, and never returned. It wasanſwered, that there is no difference 
of: Jewels, more than any other Afoveables, which uſe to paſſe without Writ 
fromi\ Jewellers that ſell them; and the Parſuer having poſſeſt them theſe, 
Io..or 12, Years, without queſtion, has right thereto , by uſucapion, 


The Lords found the alleadgeances joyntly relevant to elied the preſumption, 
and that there is no uſucapion in eMoveables in Scotland; by Poſſeſſion in leſ5then 
40 gears , but only a preſumptive Title , which is altogether eleided by the An- 


ſwers. | 
Dwske of Hamiltoun 
contra 
| Laird of Clackmanan. 
Wy December 14. 166 5, 


He Duke of Hazriltoun, as Colletor of the Taxations 1 63 3, charges 
.*,” the Laird of Claskwarnar , who Suſpends, and produces Diſcharges of 
. the firſt three Terms, It was alleadged, theſe diſcharges could not liberat, 

| becauſe they were granted by John Scobie , who was «neither Sheriff, Baillie, 
nor 
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nor Clerk ; nor does it appear, that he had any Warrand , or Commiſſion 
nor does his Diſcharges mention any Commiſſion, or Warrand. It was an- 
ſwered, that by the Diſcharges produced, it appears, that Ormiitcun and 
Humbie, deputed for the Duke, had granted Diſcharges to this Jcl» Scobje, 
and offer to prove, that he was in uſe of uplifting the Taxations dur- 
ing the Terms themſelves, and was commonly repute , as ColleQor thereof. 
which muſt be ſufficient poi? taniam tempus, It was anſwered , that that 
round would not oblidge the Sheriff, and fo both the Heretor and Sheriff, 
being tee, the King looſeth his Right. 


Tit the Lords ſuitained the Reaſor. 


Monteith 


contra 
Mr. John Anderſon. ' 


December 15. 1665. 
|þ a Redu&ion , at the inſtance of Morteith againſt Anderſon, - a Reaſon of 


payment being found relevant, Mr. John produced an Incident, at the 
frſt Terme, and a Diligence againſt Witneſſes, tor proving the having of 
the Writs, at the ſecond Terms 


Which Incident the Lords ſuſtalned , and would not reitrl& the Terms of pro. 
bation in the Incident, to Horning againſt the Witneſſes, and Caption, Iut allow- 
ed fiur Terms, and ordained the ſame to be ſhorter. 


Mr. John Elies 


COntra 
» Keith, 
Eodem Die, 


T fire was a Bond of 6coo merks , granted by Wiſcheart Parſon of Leith, 
and Keith his Spouſe,to Mr. John Elies containing an oblidgement to Infeft 
him in an Annualrent out of any of their Lands, witha Procuratorie. The 
Wife had then the Lands of Benholm, belonging to her Heretablie, lying in 
the Mairns , Mr. John having Inhibite her Husband and her, ſhe ſold the 
the Lands before the Inhibition was publiſhed at the head Burgh of 
the Majrns, and having thereafter right to a Sum of 10000 merks for 
which ſhe was Infeft under Reverſion, m other Lands, an order of Re- 
demption was uſed , and the Money conſigned; Mr. John Elies purſues a 
Declataror, to hear and ſee it Found and Declared, that the ſaid Xeith was 
oblidged to fnfeft him in an Annualrent, out of her Lands, which ſhe had 
fraudulently Diſfoned , contraire her obligation , and therefore was now 
oblidged to Inteft him in other her Lands, or to pay the Sum, as damnage, 
and intereſt, and that therefore any other Lands, or Rightsbelonging to her, 
might be affeRed for his payment, and particularly the Wodſet now in que- 
ſtion. Compearance was made for the Defenders Grand-child , who had a 
Right from her Grand-mother to the Wodſet , who alleadged , Firff, That 
the Bond bearing, an oblidgement for Debt, granted by the Wife, ſtante ma- 
#rimonio was mall, It wasanfwered, that albeit the Perſonal oblidgment were 
nall,yet the oblidgment, to Infeft in an Annualrent granted by a Wike,is valid, 
3 G 2 _ either 


- 


328 ' The\ Deciſoons of the Lords of Seſſion. 


either ,againſt her Heretage,: or Literent, and allcadged ſeveral Dj. 
cifions therefore, . It. was anſwered, that, the Wife might do fo, if ſhe had 
boxrawed money for her own uſe, or were principally bound to Infett inan 
Annualrent , but this oblidgment being in ſecurity of her Perſonal obligati- 
pAon, with her Huſband, the principal obligation being null, the acceſiory- © 
15s alſo null. : 

The Lords repelled the alleadgeance, and found the oblidgement to In- 
feft valid, albeit acccſiory » becauſe Deeds, and Oogenone of W ytes not 
to affe& their Perſons, but Eftates are valid 3 and albeit ſhe had not been 
bound for the principal Debt, ſhe might either have effeQually diſponed an 
Annualrent , or which is all one, oblidged her ſelf to Inteft in an Annual. 
rent out of her Heretage, & mtzleper inatile non vitiatnr. 

It was further leaped, that this Wodſet, or Sum diſponed to her Oy, 
could not be affeted, becauſe het Oy, was the youngeſt of many Oyes, and 
did no wayes repreſent her. 

The Lords ſuſtained this Member of the Declarator alſo, upon the 4# 
of Parliament, 1621, againſt Diſpoſitions between Cotyunct Perſons, with. 
out a' cauſe onerous, which they found, might either bea ground to reduce 
the ſame , or to declare the ſame to be affefed, as if the Right were in the 
Diſponers Perſon» Herein it was alſo lybelled, That this Wodlct, albeit ac. 
quired: after the Inhibition, yet ſeing it lay in the ſame Shire, where theln- 
hibition was publiſhed, the Grand-childs Right were Reduceable, upon the 
Inhibition: | | | 

The Lords thought ſo, becauſe Inhibitions being Perſonal Prohibitions , yech 
both acquiſita and acquirenda, by the Perſor Tnhibit, in the Shires where it i; 


—_—_ Laird Kilbocho 
contra 
Lady Kilbocho. 
Decembcy 20. 1 66 5+ 


= E Lady Xilbscho, by her Contra@ of Marriage, being provided to 
_ Certain Lands , with this proviſion further, that ſhe ſhould have the 
Liferent of all Lands Conqueſt, during the Marriage, whereupon ſhe ob- 
tained a Dezcreet inthe Ergh/h time, which being now under ReduRion. It 
was alleadged, the Clauſe of Conqueſt could only give her the Lands Con- 
queſt , with the Burden of the Annualrent-of a Sum due by the DefunR, 
to a Perſon from whom he bought the Land, as being a part of the Price 
of the Land , eſpecially, feing by a writ under the Defun&s hand , he ac- 
knowledged, that this Bond was granted for a part of the Price. It was 
anſwered , £57, That a Perſonal oblidgement cannot affe& the Land, nei- 
thercan,it affe& the Ladies Perſon : but if the Defund had pleaſed, he might 
have granted anAnnualrent out of the LandsConqueſt,which then would have 
affeCted it, which not being done, his declaring that this Sum wasa part of 
. the price, cannot beeffectual, norcaninfer a Probation againſt his Wife, 
n prejudice of her anterior Right. Secondly, This alleadgeance might be 
proponed as well againſt the Heir of Conqueſt , as Liferenter thereof, and 
yet it was never found , that the Heir of Conqueſt behoved to accept the 
Land with the Burden of the Sums borrowed to buy it, nor yet to relieve 
the Heir of Lyne thereof ; but on the contrair, the Heir of Conqueſt has re- 
lief againſt the Heir of Lyne, for Perſonal Debt, though borrowed for 
acquiring the Right. 
The Lords found that the Caſe was not alike with the Heirs of Conqueſt, whom 


Defun@;s 


wy 
oy 
#4 
F 
k 
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- Defund?s do Infeft , without any burden 5 and Liferenters , who haulng a ſpeciall 
Competent rs ah #his general Clauſe being but adjeFed, as uncertain, peck ſo 

awouraile, or jo to be extended; ſeingthe Husband did 1 0t Infefi the Wife in 
tironniies, in the C onguepe And therefore found hey to be lha'le to the Annual- 
rent of this Sum, which they found inſtraded by the Hubands Declarition, where 
the Ladies Father is a ſubſcribing Witneſs, | 

Sir Rorie Meclaud 
contra 

Walter Young a»d John Govane 


Fodem die, 


; Alter Young, Fobn Govan and Herdrie Hope, by a Letter written to 

any that they ſhould Buy Kows fromin the Highlands, d-fired, that 
they might uſe the Bearer of the Letter kindly, and for whatever quantity 
of Kows they bought, they ſhould anſwer ſuch Bills, ashe ſhould draw up- 
on them therefore. Herdrie Hope being broken, James Gray, as A Mgney, 
purſues the other two for the whole, who alleadged , they were onty ly- 
able for their own Parts. It was anſwered, that they were obhdged ro 2n- 
ſwer ſuch Bills, as the Perſon intruſted by them ſhould draw; anTheh DTO- 
duce a Bill drawn by him, upon them, or cither of them, It was anfwyered, 
that ſuch B:lls canonly relate to the Quantity, and not to the Quality , and 
manner of oblidging 3 fcing if they had fo intended, they Would haveoblidg- 
ed them, and either of them, or it would -have born,what he ſhould draiy 
upon them, or either of them, ſhould be anſwered. 


The Lors found every one of themlyable in ſolidum, for they thought that the 
Clauje being dubious, was to be interpret againſt the Writers, and the Sellers of 
the Kows , were bona fide to reſt upon the interpretation of the Perſons intreited, 


 $r John Leſlie 
contra 
Sinclar and Dun. 
January 22. 1665. 


obs Leſlie, as Afligney conſtitute by Sir Williem Dickto a Bad, ob- 
ing + rancis Sinclar as Principal , and young Dus as Cautioner, to 
deliver 3o Chalders of Bear; at 10 merk the Boll, Dun alleadgesabſolvitor, 
becauſc he was Minor in Families Paterna , and fo his Father was his Curator 
of Law, and theretore his ſubſcribing as Cautioner was null, being without 
his Fathersconſent. It was anſwered, the alleadgeance was not competent by 
exception, againſt aclear liquid Bond. Se.ondly, That the Defenſe is only 
competent in the Caſe of Curators choſen. 

#2 The Lords found the Defenſe Comperent. by way of Excertion ; but be- 
foreanſwertothe Relevancie ordained the Parties to condeicend upon Dus 
age, the time ot his Subſcription, and whether he did then adminiſtrat, or go 
about any other affairs. 


Ir 
li 


Dame Rachel Burnet 
contra 
Lepers. 
December 23. x66 5. 
B* Contra& of Marriage betwixt Mr. John Leper , and his Father, and 


and Dame Rackel Burnet on the other part, both Father and Son were - 
oblidged 
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oblidged to employ 20000155. upon. ſecurity tor the Liferent uſe of the Gig 
Dame Rachel, who, with concurſe of Preſtoun her preſent Huſband, purſues 
the Siſters of the ſaid Mr. John Leper, as Heirs, and otherwayes reprelent.. 
ing him, and their Huſbands,for their entreſts3 and likewiſe Door 3,1. 
fours Wite, only Daughter of an of the Siſters, as Hear to her Father ,, and 
Mother , againſt whom there was Decreet of Regiſtration obtained , dusjr 
their Lifetimes together, and on this ground, That the Defun&ts Huſband dig 
by Contra@ of Marriage, Diſpoſition, or otherwayesz obtain Right to the 
Portion of his Wife, one of the Sifters, and Heirs, and therefore j51,.. 
able in payment in quantum lacratus eſt, It was alleadged for Door Balfour 
and his Wife, that ſhe was willing to renounce to be Heir, to her Mother 
but as ſor the other paſſive Title , as repreſcnting her Father, who wag locuple. 
$ior faFus ; it is no wayes relevant, for Marriage, is a cauſe one. 
' rous, and Tochars are granted ad ſuitin:mda onera matrimonij, and therefore 
are never counted fraudulent deeds, or without an onerous cauſe ; nop qg 
they fall within the AF of Parliament 1621, againſt fraudful aliengtiqy, . 
neither was the Defenders Father lyable, though there wasa Decreet ofRe. 

iſtration againſt him , becauſe before any Execution , the Marriage y, 

iffolved. It was anſwered, for the Purſuer, that that member of the Lyhe 
ſtands relevant, becauſe the Defenders Mother being Heir to her Brother 
the ContraGer could not tranſmit her Eſtate to her Huſband , without the 
burden of her Brothers Debt; and it is a moſt unqueſtionable Groung jn 
Law and Equity, *quod #emo debet cun alieno damno locupletari, and therefore 
Creditors are {till preferred to Portions of Children, though given for their 
Tochar. | 

The Lords found that Member not Relevant, that Decreet was obtained 
againſt the Huſband and Wife, ſtarte matrimonio , ſeing it received notEx- 
ecution 3 and asto the other Member, they thought, that if there were but 
a moderat and ordinar Tochar, proportionable to the burdens of the Mar- 
riage, it would not inter Repitition, or if the Tochar was great, or an unj- 
verfal Diſpofition of all the Heirs Right , they thought the Husband would 
be lyable, info far asit was above a proportionable Tochar, and therefore 
before Anſwer , Ordained the Contract of Marriage to be produced, and the 
Purſuer to condeſcend , if there was any other benefit accreſced tothe Hus: 
band by his Wife, then by vertue of the Contra. | 

It wa? further alleadged , for the Lady Pitmedder , one of the Siſters on 

Life, that ſhe could only be lyable for her own fixth part , as one of the fix 
Heirs Portioners. It was anſwered, by our Law, that all Heirs were lyabte 
in fſolidum, There was ſeveral Deciſions alleadged on either hand, on the 
7. of February 1632+ Hoom contra Hoom: Where the Lords found the Heirs 
Portioners lyable but for their own ſhare. Another February 15, and March 
21. 1634. Watſon contra Or, Whereby one of the Daughters having a 
Diſpoſition of the whole Eſtate, was found lyable for the whole Debt- And 
another Jamary 24: 1642, Where'one of the Heirs Portioners, having 
Diſponed her ſhare to the other, and thereby being inſolvent, that other 
was found lyable iz ſolidum. | 

The Lords having conſidered the Caſe, found the Heir Portioner lyable, 
iprmo loco, only for her own ſhare , untill the reſt of the Heirs Portioners 
were diſcuſt, but determined not whether theſe who were ſolvendo,ſhould be 
lyablein [o/idum, albeit the Debt exceeded their Portion, or only intirely for 
their ownſhare, and for as much more as the value of their Succeſſion could 


amount tO. 


Laird 
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Laird of Ceſnock 
contra | 
Lord Bargaay. 
Eodem die. 


THE Laird of Ceſrock and the Lord Bargazy, and Baſcarras, being bound 
conjunRly and ſeverally in a Bond 3 Ceſnock. being diſtreſſed for the 
whole, takes Aſſignation , and purſues Bargany for rwothirds, who alleadg- 
ed paymentz and becauſe it was a publick Debt , he produced an incident 
zermino , which the Lords ſuſtained not, becauſe it buire no warrand to cite 
Ceſnock, the Principall Partie, and the Executions were within 43 hoursby one 
in Kyb, Renfrew, Efe, and Edinburgh, and fo ſuſpect, but they ſu- 


Perſon, 1 
perceeded Extract of the Decreet, to the firſt of November 


contra | 
Wilſon and Lodwick Callender her Spouſe. 
January 2. 1666. 


purſues a ReduRtion ex capite 1nl#itionis, againſt 
Jean Wilſon, and Lodwick Callender her Spouſe, of all Diſpſitions, of 
certain 1enements- of Leith , made by the Common Author , fince the In» 
hibition; It was alleadged, for the Defenders, abſolvitor from this ReduRi- 
on, becauſe the Defenders produced an Appryzing led againſt the common 
Author , before the Inhibition , and which is ſufficient to maintain the De-, 
fenders Right of the Lands in queſtion ; and to exclude all Rights and In- 
tereſt the Purſuers can have . thereto, It was adſwered , 0x relevat , ſeing 
the Purſuer 1s not infiſting in a ReduRion of all Right competent to the De- 
fenders, upon generalReaſons.cither bearing expreſly, or by equivalence that 
the Purſuer had good Right, and the Defender had no Right 3 but the Per- 
tner is infiſting ſpecially upon particular Rights called for, and upon a 
ſpecial Reaſon, iz. That they were after the Purſuers Inhibition, ſo that 
albeit the Defender have another better Right than the Purſuer, it will not 
be prejudged by this ReduQton, nor can it hinder the concluſion of this Sum- 
monds. wiz. That the Diſpoſitions are null , as being po#t Inizbitionemw. Tt 
was anſwered, for the Defender , that his Defenſe is relevant, for he alleadg. 
ing , and'/producing a ſufhcient Right to the Lands whereof the Diſpoſitions 
are called for to be Reduced , it takes away all Intereſt in the Purſuer to 
theſe Lands; and therefore he may juſtly thereupon exclude the Purſuer from 
troubling the Defender in this, or any other ReduQtion , which can have 
no effet. It was anſwered , that if this ground were layed , no ReduQion 
could be ſuſtained of any particular Right, called for to be reduced , unleſ; 
the Purſuer did reduce all Rights, thatthe Defender could produce, which 
Is neither juſt, nor conform to the Cuſtom becauſe Purſuers may have ne- 
ceſſity to reduce ſome Rights, in reſpeCt of the probation, which may bc 
loſt, as either Oaths of Parties,or Witneſles : and yet may not be in readineſs 
to infiſt againſt all the Defenders Rights, not having found out theirs , gr 
/ their Authors progreſs, but the Lords way reſerve the other Rights, ſeing 
their is no poſſicffion, or other effet crayed, but only Declurator;; 


Joris. 


T N 
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The Lords, in rejpe# the Defenders were very poor , and their caſe favourable, 
Ordained the Purſuer to inſiſt upon what he had 10 alleadge againſt the Defenders 
Appryzing produced , as if it had been containedin ihe Reducton z but it js nat tg 
be layed as a general Ground, that inno caſe Reduttion mey proceed, albeit it ex. 
clude not all the Rights produced in the Defenders perſon , eſpecially, if ahy ſingu- 
larity, as to the probation appeare. 


George Graham ard Jack 
contra 
Mr, Andrew Brian. 
Fanuary 3. 1666. 


Eorge Grahame, as Aſligney by Jack, having charged Mr. Apdrew Brian, 
'S he Suſpends, and raiſes Improbation, wherein he infiſts, and craves, 
that the Aﬀfigney may abide by the Bond ; the Aſfigney declared, that he 
would abideby it, as being delivered tohim , asa reall true don Deed, with- 
out any knowledge of his 1n the contrare - and offered to produce the Ce- 
dent, toabide by 1t,who compearing. It was alleadged, that he was aBank- 
rupt, and had a Bonorsz: 3 and therefore behoved to find Caution, to ap- 
pear at all the Dyetsof Proceſs, or to enter in Priſon, till the Cauſe were 
Diſcuſt , or at leaſt, that the Aſhigney would be oblidged to produce him, 


The Lords having conſidered the Caſe, found that the Aſſigney was ollideed 
no further, then what - offered, and ſe fawnd the or not mir 
find Caution , or enter in Priſon 5 but that he ſhguld EnaiZ himſelf 18 compear 
Fudicially, whenſoever any Point of the Improbation were referred to his 0ath, 
which eight infer the falſhovd of the Writ, if confeſt, and that if inthas Eaſe be 
compeared not, the Bond ſkculdÞbe improven, not only to him, but as to the Alſig- 
ney , inferring no hazard to the Aſſ1gney, as to the CrimJnal part , if he were 
not found acceſſory. 


David 4rd Andrew Fairfouls 
contra 
Mr. James Binni. 
Janwary 4.166 6. 


H E Bairnsof the Umquhil Biſhop of (2laſgow, having char 

T Binni to pay a 1000 merks, % Suſpends, and eee _ kr ons 

Minors, not ſufficiently Authorized,in fo far as they did chooſe Mr; Fobn Har 

per, and Achmontie and their Mother to be their Curators; or any two of 

them, - their Mother alwayes being onez ſo that their Mother being Dead, 

who was _ = 20n, there behoved to be a new EleQion, It was anſwered 
pils 


that the Pupils were willing to compear, and acknowledge thir C 
their Curators which is ſafficient to Authorize, 5 UrAtors, as 


Which the Lords found relevant. 


= 
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Lairdq of Milton 


contra 
Lady Milton, 
Eodem die, 


HE Laird of Milton purſuing a Redudton ofa Decreet of Divorce pro- 
T nounced by the Commillaries of Edinburgh, at the inſtance of the Lady 
Milton his Step-mother, againſt Calderw0d her laſt Husband, up- 
on Adulterie, defired that the Teſtimonies of the Witneiles might be made pri- 
vat to him, being a matter of ſo great Importance, as tending to take away 
the Right of the Ladies Jointure, diſponed be her Husband to this Mz4- 


lo Lords refuſed the deſire, bus Ordained the Clerks to give a Note , expres- 
ing the names, Designations, and the preambwlatory queſtions in tte Depoſitions. 
as their age, married , or Not, purged of partial Council, &c. 


Lady Bute and her Husband 
contra 
Sheriff of Bute. 
January 5: 1666. 


HE Ladie Bute and her Husband purſue a Reduction ofa Right of a part 
of her Conjun&-fee, made in tavours of her Son, upon this Ground, 
that it was done after her Contra& of Marriage with her preſent Husband, 
and publick Proclamation” in the Kirk thereupon. It was anſwered, FjriF, 
That once Proclamation was not ſufficients 244, That it was offered to be 
proven, that the Husband knew, that the Right was granted, and yet he 
proceeded in the Proclamation , and Marriage, which behoved to proport 
his acquieſcence and conſent 3 and alleadged likewiſe the Caſe was moſt Kew 
ourable - becauſe the Lady had married,unſuitably, her Husbands Chapland. 
It was aniwered for the Purſuer, that once Proclamation is ſufficient, as has 
been ſeveral times found , and that thereis no weight to be layed upon her 
Husbands knowledge,who knew he had a remeed competent inLaw,whereby 
the Deed done by his Wite after the Contra and Proclamation would be 
null ; and. ſo his going on inthe Marriage did not infer his acquieſcence, or 
Homolagation, And as for the favour he cauſe, it is much more on the 
Purſuers part , who being provided by her Husband, to 27 Chalders of Victu- 
all, had before the Contra@ of Marriage, quite 20 to her Son; and of the 
ſeven remaining, he had urged her to quice 100 4b. And 7 bolls of Victual 
were only now in queſtion. 

The Lords found the Reaſon of ReduRion relevant, and repelled the De. 
fenſe upon the Husbands knowledge,for they thought , that as Deeds of a 
Wife cled with a Husband, without his conſent, are null, after the Solemniz- 
ation of the Marriage , becauſe ſhe is then in poteſtate viri, & [ub ejus tutels, 
So that ſhe is truely Wife, after the Contra& of Marriage, becomng publick 
by Proclamation, and it occurring, as a doubt amongſt the Lords, whe- 
ther the ReduQtion ought to be ſuſtained at the inſtance of the Husband only, 
inſo far as concerned his intereſt jure maritis ſo that the Right might be va- 
lid againſt the Ladie, if ſheſurvived. | 

The Lords ſuileined the Reaſow ſimply , at the initance rf both ; and found it 
wall as 16 both, as being done without her Hugbands conſent. 


3 H Sir 


334 The Deciſions of the Lords of Seſsion, 


Sir Laurence Oliphant 
contra 
Sir James Drummond. 
Jannary 6, 16 66. 


HE Lord Rolls, his Liferent Eſcheat being Gifted in £4nne 1658, to 
Walter Stewart, He Aſſigned the Gift, and his own Debt, the Groung 
hereof,and the General Declarator obtained thereupon, to Sir James Drum 
tmond in Anne 1665, A ſecond Donatar now inſiſts, for ſpecial Declara. 
tor 3 wherein compearance is made for Sir James Drummond, who ctaved 
preference upon his firſt Gift, and on his General Declarator, It was anſiver- 
ed for the Second Donatar , that the firſt Gift was fimulat, and null by the 
AG of Parllament 1592. In fo far, as the Donatar ſuffered the Rebel to con. 
tinue in Poſſeſſion untill this day, and never attained Poſleſſion of any part 
of the 'Lands,nor did any furder diligence, but only the General Declarator 
in Anno 1658. 50, that the Rebel having now poſleſt by the ſpace of 4 
or 7. Years: Thepreſumption contained in the A& of Parliament, that up- 
on the ſaid Poſſeſſhon, the Gift is ſimular, and null, takes place. It was an- 
ſwered, that there is no definit time in the At of Parliament, by which the 
Rebels Poſſeffion ſhall preſume fimulation , and inthis cate,there was but few 
Anni utiles: 1n fo far, asthe Gift being in Az» 1658. Declarator wasobtain- 
ed that ſame year, and in Azz0 1659. Judicatures ceaſed, and began not 
again till 1661. 
The Lords found, that the Donatar ſuffering the Rebell to poſſeſſe 4, or 5. Tears 
WAS potent 20 infer the preſumption of ſimulation by the ſaid AR of Parliament, 
er 


and therefore preferred the ſecond Donatar. 
7 Inter Eoſdem. 
Janwary 9. 


T pronouncing of the former Interlocutor, the firſt Donatar furder al. 
A leadged,that the Preſumption of Simulation, by ſuffering the Rebel to 
poſſefſe, cor.Id not take place in this caſe. Firi?, becauſe the Donatar 
himſelf was a lawful Creditor of the Rebells, whereupon there is a ſtronger 
Preſumption, that the Gift was to his behoove, for his own ſatisfaQion : And 
the AG of Parliament can be only meant of Donatars, who have no Intereſt, 
but their Gift, and are not Creditors. Secondly, The Lands were Ap- 
prized, and the Donatar knew he would be excluded by the Appryzers. 


The Lords repelled the firſt alleadgeance, and found the preſumeptio juris in 
the AF of Parliament was ſtronger then thecontrair preſumption, that the 
Donatar was Creditor ; becauſeit might be his purpoſe to apply the Gift to 
the Rebells behove, and not to take that way, having other wayes of pay- 
ment, competent : and alſo repelled the ſecond alleadgeance, unlefle it were 
alleadged , that the Apprizer had been in poſſeſſion; fo that there had. not 
been'3, or 4. Years, in which the Rebel had poſſeſt; and that if the Ap- 
pryzing had attained Poſleffion at that time, it would have excluded the Do- 
natar: but ſeingit was offered to be proven, that the Rebel poſleſt for 3, or 
4. hare? which was contrair to thealleadgeance of the Apprizers poſſeiſion 
of tl.e hail. Eg 

They adhered to thets former Interlocutor, 


Elizabeth 
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Elizabeth Broun 
Contra 


John Scot. 
Fodem die. 


Here being an Infeftment feu granted, of the Lands of Ingliftoun, as 

Principal, and of the Lands of Finglznd, in warrandice thereof long 
agoe, and Infefrment taken of both Principal, and Warrandice Lands non 
ceafine, Regiſtrat inthe Regiſters of Seaſines, Since the Tear 1617.There- 
after theWarrandiceLands were diſponed to theEarl of Traquair,and he,being 
publickly Infeft , gave a ſubaltern Irfeftment to his Vaſſal, who afligned 
Jobs Scot to the Mails and Duties, who having Arreſted, inlifted to make 
forthcoming : And likewiſe Elizabeth Broun , having after the evittion of the 
Principal Lands, arreſted the Rents of the Warrandice Lands, inliſts to make 
the ſame furthcoming to her. It was alleadged, that the Original Infeftment 
whereupon the faid Elzabeth Brouns right is founded, is abale Infeftment, 
and as tothe Warrandice Lands never cled with Poflefhan, and the Earl of 
Traquairs Right, whereon John Scots Right is founded, 4 a publick Tnfett- 
ment holden of the King, which 1s alwayes preferred to a bale Infeftment 
without conſideration, whether the publick Inleftmenthas attained Poſlcſſten, 
or no , or how Jong, but much more 1n this caſe, where the publick Tnkett- 
ment has attained Poſſcflion,, not only by year and day, but many years: 
And therefore is direQly m the Caſe of the A# of Parliament 1540. rap. 105, 
preferring publick, Infeftments to prior baſe Infeftments, not cle4 with Poſſeſſion. 
It was anſwered, that baſe lafeforaents ave of themſelves valid, and betorethe 
6:4 AG of Parliament, the ficlt Infeftrment made always the beft Right, whe- 
ther it was bolden of the Diſponer, or ofhis Superiour , but that A of Par. 
Lament is correctory.of the Commen-Lay, and Feudal Cuſtom, which by the 
AF it (@lF, appears then to have been conſtant, and 1s only zltered by the 
Statute ; upon the preſumption of Fraud, which is clear, both by the Title 
againſt double Fraudful alienations, and by the Narrative, that diverſe per- 
ſons after they have given privat State and Seafine to their Bairns, or 
Friends 3 do thereafter give for Cauſes onerous, Inſeftment to other perſons, 
and therefore ſuch onerous poſterior Infettments ,if they attain Poſſeſſion year 
and day,are preferred to the ſaid privat Infeftmentsz but in this Caſe, there 
is no Preſumption of Simulation. 2dly. By ſeveral Deciſions alleadged and 
produced, it is clear , that the Lords did prefer baſe Infettment of Annual. 
rent to poſterior publick Infeftments of Propertie, which interveened before 
the next Terms { that the Infeftment of Annualrent could not attain Pofleſ- 
fien z bat 1f:bafſe Infejtments without Poſteſhon, were unvalid Rights; The 
Lords could not haye (found fo, 3dy. TheLords have allowed Indire&, and 
Jnterpretative Poſſclſion:tobe fefficient,not only in the Caſe when Liferents 
axcreſerved, 'thatthereby the Liferenters Poſſeffion 1s the Feears, though he 
meyer poſſcſt himiclf, but even when 'Literents are not reſerved ; bur thathe 
baſe Infeftrment is thereby excluded trom Poſleffion: ſo bate Infeftments 
granted to-wyfcsarc preferred 20 tor publick Infeftments, though .the 
Wylkes \donot, nor camot poſſeſle, durmgthe Huſbands Lite, yet.the Hu. 
hands pofſefſion is.countetl the Wifes poſleffion,and.if a Perſon Infeftby a baſe 
Infeftrment ſhould purſuefor Mails, or Duties, or Removing z and were ex- 
cluded by-a-prior Liferent,coriſtitute by the Purſuers Author, though notxe- 
ſerved in his Righty that very Aion would be ſufficient to validat the baſe 
Infeftment without Poſſeſſion, 4#hly, Whatever might have been alleadged; 


3H 2 before 
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before the AF of Parliament 1617. For Regiſtration of Scaſines, there is 
neither Law, nor Favour ſince, for poſterior acquirers, who might have 
known the priorlnfeftments, And therefore in[nfettments ofWarrandiceL.ang: 
the Folleffion of the principal Lands is accompted Poilefſion of the Warr.n. 
dice Lands; neither 1s there any ground to oblidgea Perſon whotakes a F<; 
of Lands, to demand a more publick Infeftrhent of the Warrandice Lang: 

then of the principal. It was anſwered, that albeit the Narrative of the $t;. 
tute mention Fraudful alienations, yet thediſpofitive words are Geneza] 

that wherever an Infeftment hath been publick, by Refignation , or Conkir. 
mation, and hathattained Pcfſeſtion year and days the ſame ſhall exclude 
any prior baſe Infeftment , atraining no Poſſeſſion, andit the ſaid AF were 
only to be mcafured by Fraud then if it could be alleadged, and aſtruQeg, 
that the firſt Infefcment, though: baſe, was for a cauſe onerous, and withous 
Fraud, it ſhould be preferred ; which yernever hath been done. And forthe 
* Pradtiques, they meet not (his Caſe, nor the A& of Parliament, becauſe the 
poſterior publick Infeftment, had attained no Poſleflien. It was antwereq 

that now conſuetude had both Interpret and Extended the tofeſaid Ag, , 
thereby poſterior publick Inſeftments, though they be not for cauſe onergys 

or cled with Poſſeſſion year and day, are ordinarily preferred contrairto the 
tenor of the Statute, and baſe Infefttments , retenta poſſeſſione, where 
the obtainer of the Infeftment 1s negligent, are accounted Simla: 
preſumptione jurts, &+ de jure but where there isno delay, nor ground 
of Simulation, the baſe Infeftment is preferred, whether the poſterior publick 
Infeftment attain Poſleflion for yearand day, or not, 


The Lords having heard this Caſe at length, and debated the ſame accuratly 
amongst themſelves, in reſpet they found no preceeding Deciſion, whether baſe 
mfeftments of Warrandice, where there was poſſeſſion of the Principal Land; were 
walid, or not; again# poſterior publick Infefiments, They found this laſe Infefi.. 
ment of Warrandice valid againſt the poſterior publick Infeftment. The 1nfeftment 
in Warrandicebeing Simul withthe Principal , and not ex intervallo, and being 
afier the AG of Parliament 1617. but did net decide the Caſe to be of gentrall 
rule for Warrandice, ex intervallo before the ſaid AG. 


Griſſell Seatonn and Laird of Touch, 


Contra 
Dundas. 
January 11. 16 66. 


Cm Seatoun, and the Laird of Toxch younger her Afigney, purſues 
Dundas, as charged toenter Heir to Mr, Hendrie Mauld, for 
payment ofa Bond of 8000 merks granted to the ſaid Griſal, by the faidMr. 
Hendrie her Son. It was alleadged that the Bond was null, wanting Witneſses 
It was Replyed, That the Purſuer offered him to prove it Holograph. It was 
duplyed, that albeit it were proven Holograph, asto the body, yet it'could 
not inſtru its own date to have been any day before the day that Mr. Her- 
drie died, and fo being granted in leo egritudinis, cannot prejudge his Heir 
whereupon the Defender has a ReduQtion. It is anſwered, that the Redultion 
1s not ſcen, nor is there any Title in the Defender produced as Heir, It was 
anſwered, that thenullitic as wanting Witnefles, was competent by excepti- 
on, and the duply, as being preſumed to be in leo, was but incident, and was 
not a Defenſe, but a Duply, 


The 
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The Lords Repelled the Defenſe upon the nullttie of the want of Witneſſes inve- 
ſped of the Keply and found the Duply not competent, hoc ordine, but only 
by ReduTion, and found ih-re was no Title produced in the Reduttion, 


F xecutors of William Stevinſon 
contra 
James Crawfoord. 
Jawnary 12. 1666. 


HE Exccutors of Williams Stevinſon, having confirmed a Sum of 3co00, 
and odd Pounds due by Bond, by Fohn Ker, to the ſaid Willtem, 2nd 
alio by James Crawfoord, who by his miſhive Letter, became oblidged to 
pay what bargain of Victual ſhould be made between the laid Fobn Ker, and 
obn Stevinſon for himſelt, and as Fattor tor Williaz Stevinſon. And ſub- 
ſums,that thisBoad was granted fora Bargain of Vittual.It was anſwered, that 
albeit this Bond had been inthe name ofW:l/iam Stevinſon,yet it was to thebe- 
hove of Fobn Stevinſon hisBrother,who having purſued upon the ſame ground, 
the D:tender was Aſſoilzied, and that 1t was to Johrs behove alleadged, 
Firſt, That Job» wrot a Letter to his Brother William, to deliver up his 
Bond,acknowledging,that it was fatisfied,and that. John having purſued him. 
ſelf, for the other Bond granted 1n place of this, The faid Umquhil Willie: 
Stevinſon compeared,or a Procurator for him, before the Commiſſars, and did 
not pretend any Intereſt of his own; neither did W:lliam,during hisLife, which 
was ten years .thereafter, ever move queltion of this Bond, nor pur he it in 
the lnventar of his Teſtament, though that he puz moſt conſiderable Sus 
therein} Jt was anſwered. 1. That the prefumprions alleadged, infer not that 
this Bond wasto John Stevinſons behove z becauſe, by James Crawfoords Let- 
ter, thereis mention made of ſeveral Bargainsof Vidtual, both with John and 
William : 1o that the Bond, and purſuite at Johrs inſtance might be for one 
Bargain, and at Williems , for another, eſpecially, ſeing the Sums differ. 241y, 
Writ cannot be taken away , by any fuch Prefumptions, It was anſwered, 
That if the Defender James Cranfeord had ſubſcribed this Bond,it could more 
hardly have been taken away by Preſumptions, but he hath notſubſcribed the 
Bond, but only his miffive Letter, which is dubious, whetherit be 2cceſſory 
to this Bond, or if that Bond was for this Bargain , and therefore ſuch a writ 
may well be <lided, by ſuch ſtrong Preſumptions. 


. The Lords found the Preſumption Relevant, and that they inſlrufed, the Bond 
was to Johns behove, and therefore in reſped of the ahſaluitor at Crawfoords in- 


- ſtance, they "Aſſoilzaed. 
| William Dick 
contra 
Sir Andrew Dick, 
| Jamnary 13. 1666. 
Illiam Dick purſues Sir Andyew Dick his Father , for a modification 
of his Aliment, whereupon the queſtion was, whether Sir Andrew 
Dick himſelf being indigent, and having a great Family, of ſmal Chil- 
dren ,, and the Purſuer having been Educat a Prentice, whether the Pur- 
{uer ſhould have a Modification. be. 
: The 
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The Lords confidering :be great Portion the Purſuers Mother brought, and that 
he was - a Perſon of no ability to Aliment himſelf by his induitrie , decerned Sir 
Andrew to receive kim in his Houſe, and 18 entertain kim in meat and Cloath 


as he did the reſt, or elſe two hundred merks , at Sir Andrews option. 
James Crawtoord 


contra * 
Auchinleck. 
Jarnary 17. 1666. 


T7 E Heirs of Lyne, of Umquhile Sir George Auchimleck of Bulmanns be. 
ing provided to a Portion payable by the Heirs Male, did therey 
charge the Appearand Heir Male, 'and upon his Renounciation tobe Heir 
obtained Decreet cognitionis caſa, after which that Appearand Heir dyed. 
and the Decreet being Aﬀigned ro James Crawfoord Writer, henow infiltsin 
in a Summons of Adjudication, contaming a Declarator, that he hay; 
charged the next Appearand Heir, toenter to the laſt Appearand Heir a inſt 
whom the Decreet cognitionis cauſe was obtained, that that Decreet 
be transferred againſt him , and it ſhould be declared , that the Adjudication 
ſhould proceed againſt the next Appearand Heir. It was alleadged, for the 
Defender , that the former Appearand Heir having 'dyed before Adjudica. 
tion, and ſo the Diligence being 1ncompleat, there could be no _— 
on, till this Defender were agam charged to enter Heir to the firſt Detund, 
eſpecially , ſing he had Amnn deliberand} competent to him, of the Law 
which would be taken from himzif this order were ſuſtained,and as anAppear- 
and Heir, charged, though the dayes of the Chargewere run before his death, 
the ſame would be void, if no Decreet had followed thereupon + And the 
obtainer behoved to obrain his Diligence thereupon! renewed, to it oaght 
to be m this Caſe. It was anſwered, theCafe was not alike, for here theres 
a Decreet obtained upon the Heirs Renounciations and there is noresfon to 
ut the Creditor to do diligence agam, efpecially now, fince the late 48 of 
Retabady: ifhe getnot Adjudication with a year,he will be e- 
cluded, and there are other Apptyzings already deduced. 


The Lords S»ft ained the Proceſs , hoc ordine, with this proviſion, that if this . 
appearand Heir entred ,andinfeſthrmſelf within zear and day phe Judication fhawd 
be redeemable 10 him within the Legal Reverſion of 10. years, by which, neither 
the Creditor was prejudged of bis diligence, nor the Heir of his Privilege. 


Lord Rentoun Jsſtice Clerk 
contra 
Fewers of 'Coldinghame:. 
Eodem die, 


Y Lord Renton, as being Infeft in the Office of Forreſtrie , by the Abbot 

A of Coldinghame,containing many ſpecial fervitudes upon the whate In- 
habitants of the Abbacie, as ſuch a dutie, out of Waith Goods, and our of all 
Timber cutted in the Woods of the Abbacie, with ſo many Woods, Hens 
and a Threave of Oats, out of every huſband Land yearly ; purfaes Declara- 
zor of his Right , and payment of the bygones, fince the year 1623. Andin 
- ? time 
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time coming z both Partics being formerly ordained before anſwer, to pro- 
duce ſuch Writs, and Rights, as they would make uſe of; and theſe being 
now produced, The Purſuer infiſted. prime Loco tor Declaring hisRight as to 
the Threave of Oats, It was alleadged , tor the Defenders, abſolvitor, be- 
cauſe they had produced their Fews granted by the Abbots of Coldinghame, 
prior to the Purſuers Infettment, free of any ſuch burden. It was anfwered, 
The Defenſe ought to be Repelled ; becauſe:he Purſuer has not only pro- 
duced his own Inftettment, but his Predeceflors, and Authors Infeftments, 
and his progrelle to them, viz, The Inteftment granted to David, Evin, of 
the Forreſtrie, containing all the Duties aforeſaid, which 1s before any of the 
Defenders Infeftments produced. It was duplyed for the Defender, that the 
Infeftment granted to the ſaid David Ewvin 1s no original Inteftment , but 
bears, to be granted on his Mothers Reſignation, and has no ſpecial reddendo, 
but only relative to the former Infefttments : And therefore, unleſs the for- 
mer Infeftments were produced, or it were inſtruced,that the Refigner had 
Right,the Infeftment upon Relignation can operat nothing,eſpecially never 
being cled with Poſlethon, as to the Threaves of Oats in queſtion, tor there 
is great odds betwixt Infeftments granted by Kukmen, who are but a4mini- 
ſtrators of the benefices , and others, who have plenum dopinium, fothat In. 
feftments upon Reſignation of Kirkmen are ro te underſtood ro confer no 
more Right than the Religner had, andnot to conſtiture any original Right 
where there was none before, inthe ſame way, as Infeftments granted by 
the King, upon Refignation , are but perjculo petertis, and giveno Right 
farther then the Reſigner had, evenagainſt the King. It was anſwered, for 
the Purſuer, that his Reply ſtands relevant, and he produces ſufficiently to 
inſtru& bis predeceſſors Right; for there is no Law nor Reaſon to compell 
Parties to produce the old Original Feus granted by Kirkmen, but Infeft- 
ments upon Refignation are ſuthcient , neither is the Caſe alike, as to the 
King ,and Kirkmen, becauſe things paſſe not by the King ex certa ſcientia, 
which no other can pretend 3 but in this Caſe, declaring a Right granted 
by an Abbot, with conſent of the Conventzit muſt be conſidered what made a 
Right, thetime that it was granted, when there was no more required then 
his Conceſſion , with conſent foreſaid, which is ſufficient againſt him, and his 
ſucceſſors, neither canthey pretend, that ſuch grants are /alvo jure (uo : And 
if in matters ſo Ancient , Original Infeftments from Kirkmen behoved to be 
produced, that neither Precepts of clare conftat, nor Infeftments upon Re- 
ſignation were ſufficient;Few rights of Kirk-lands in Scotfand, would be found 
valid. 


The Lords Repelled the Defenſe , in reſpefF of the Reply , and found this In- 
fefiment upon Reſignation ſufficient, 


John and Joſeph Heriots 
contra E- 
James Fleming Meſſenger and Cautioners. 
January 19. 1 666, 
| hunt and Joſeph Heriots having obtained Decreet before the Lyon, 
againſt Jemes Fleming —_ , and his Cautioners, depryving the 
Meſſenger upon Malverſation 3 in-ſo far, as being imployed to execute a 
Caption , he had taken the Debitor, and had Denounced, and Appryzed 


his Lands, and ſuffered the Debitor to eſcape, and wouldnot ſubſcribethe 
Decreet of Appryzing, whereupon he was depryved, and decerned to 


pay 
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pay 5OO. merks, conform to the AF of Parliament 1587. cap. 46. And both 
he, and his Cautioners were decerned to pay the Sum, as Damnage , and 
Intereſt to the Purſuer, They Suſpend, and alleadge, that the Decreet i, 
null, info far as it was pronounced by the Lord Lyon, without the con- 
courſe of the Heraulds, which is required by the ſaid AGF. 2dly, Albeit the 
Lyon be impowred to deprive Meſſengers by the ſaid AF, yet their Caution. 
ers are not under his juriſdiction , nor the damnage, and intereſt ot Parties 
by Meſſengers malverſation, which is only competent to the Judge ordinary, 
It was anſwered to the firſt, oppons the Decreet wherein the Cautioners 
compeared, and ſo acknowledged the Lyons Juriſdiction as he then fat, like. 
as the Decreet it ſelf bears to be by the yon , with the Heraulds. To the 
Second, The Cautioners having ena&ed themſelves inthe Lyons Books, they 
have made themſelves lyable , and for the damnages, they are conſequent 
to every Juriſdigion 5 and the Lyons have been conſtantly in uſe to deter. 
mine the ſame, as to this Point. 

The Lords were of different judgements , for they thought, thy 
by the AG of Parliament , the Lyon had no ſuch power, but as to long 
Cuſtom, ſome thought it was ſufficient to give that power , and there was 
ms inconveniencie, ſcing his Decreets might be Suſpended, Others, thought 
that Cuſtowe being clandeitine, and without the contradition of Parties , who 
might voluntarly ſubmit themſelves to any . Authority, could not be ſufficient, 

The Lords Ordained before anſwer, the Lyons Books to be produced , to ſee if 
there were ſuch a Cuitome, before it were decided, and how far that Cuſtom 
would work. 


Chriitian Braidie 
contra 

Laird of Fairney 

Jannary 20, 1666. 


Hritian Eraidte, having purſued a Reduction: of a Diſpoſition, ex ca- 

pmte inhibitionis, againſt the Laird of Fairney , of all Diſpoſitions made 
by John Glasfoord to him, after her Inhibition, he produced a Diſpoſition, 
Holograph, wanting Witneſſes, of a Date anterior. It was alleadped, that 
the Holograph writ could not proveits own Date, contra tertinm, 


The Lords, before anſwer, ordained Fairney to adduce Witneſs, and ads 
migacles , for aitruting the Date, he adduced fou!, the Town Clerk, who 
deponed he. dyted the Diſpoſition , and a Town Officer, who ſaw it ſub- 
ſcribed of the Date 1t bears and a third, who deponed he faw itſub- 
ſcribed on a Mercat day, at Coypar, which, as he remembred, was in March 
or Apryl , . 1652. Whereas the-Date bears the firſt of Augeff, 1652. But 
that Glasfoord , when he wrot it, layed it down upon the Table beſide him- 
ſelf, and ſaw it not delivered, and it being alleadged , that the firſt of 
Auguſt 1652, fell upon a Sunday. | 

The Lords conſidering, that Infeftment was not taken wpon the Diſpoſition 
for three years , and that there was noWitneſſes deponed upon the delivery, found 


the Witneſres adduced , not to aftruit the Date of the Diſpoſition, and therefore 
reduced the (ame. 


C lap- 


= 
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Clappertoun 


contra 
Laird Taxrſonce, 
Eodem die. 


_ <—_— 
Lappertoun raiſes a Declarator againſt Tarſonce, for declaring an Ap- 
+> pryzing athisInſtance, againſt the Purſuer, to have been fatished with- 
in the legal, by payment of the ſums by the Debitor , or by, Intromiſfion 
with the Mails and Duties, either within the ſeven years of the firſt legal, or 
- within the three years thereafter , during which, by the late AZ of Parlia- 
ment, Appryzings not expired in Anno 1652. were declared Redeemable, 
or by Sums received from ſuch as bought from the Appryzer, a part of the 
appryzed Lands, It was alleadged ablolvitor from that member, of ſarisfaCti- 
on by the intromiffion during theſe three laſt years 3 becauſe the AZ 
of Parliament does not expreſly prorogat the Reverfion , but declares the 
Lands Redeemable within three years 3 but does expreſs nothing ro whom 
the Mails and Duties ſhall belong , which cannot be imputed agaii.ſt the 
Appryzer , to ſatisfie the Appryzing , becauſe he enjoyed them as his own, 
the Apprizing by the Law then ſtanding, being expyred 3 & bone fide 
poſſeſſor facit frutus conſumptos ſuos , and therefore a ſubſequent Law cannot 
be drawn back , to make him compt for that which he might have conſum- 
ed the more laviſbly, thinking ic his own, It was anfivered, that Appryz- 
ings were odious, being the taking away the whole Right of Lands , for a 
ſum without proportion to the crue value; and therefore all As retrench- 
ing them , ought to be favourably interpret , eſpecially where the Appryz- 
er gets all his own 3 and therefore the AZ declaring them Redeemable, muſt 
be underſtood in the ſame caſe as they were before, and that was either by 
payment, or intromiſtion, | 
he Lords Repelled the Defenſe , and ſuſtained the Declarator, both ag to pay. 
ment and intromiſſun; and as to the ſum , the Appryzer got for a part of the 
Lend ſold by him Irredeemably after the ſeven years legal was expyred. And ſeing 
the Acquirer of that Right was called ;, they found it alſo Redeemable from him 
wpon payment of the pryce payed for it, cum omni cauſa, and he to be comprable 
far the Rents, wnleſs the Purſuer would ratifie ls Right , 4s an irredeemable 
Right; in which caſe the price ſhould be accounted as a part of the (ums appryzed for 


Lord Rentoun 
contra 
Fenars of Coldinghame. 
Fodem die. - 


= Lord Rentonn infiſting in the Declarator of his Right of the Office 
of Forreſtry , and of a Threave of Corn with the Fodder , whereof 
mention is made , January 17. The Defenders proponed a ſecond Defenſe, 
viz, That the Purſuer ſhewed no ſufficient progreſs from David Eer : but 
only an Infeftment granted by Janet Ellen, Davids Daughter, and fo the Pur- 
ſuers Goodlir upon Jarets own Reſignation 3 and albeit there was a Pre- 
cept of clare conf/at, produced by the Abbet in favours of Jaxet , yet no Sea- 
fine followed thereupon 3 ſo that Davids Infeftment was not eſtabliſhed in 
the Perſon of Janet 3 and conſequently could not belong to this Purſue, 
and ghe Defenders having gotten their Fews immediatly after Davids Right 
I 


3 free 
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free of this Burden ; the Right could not be declared, till it were eſtabliſh- 
ed in the Purſuers Perſon - and if he ſhould now infeft himſelf, the Inter. 
ruption on the AF of Preſcription upon the Summons, lybelling upon Davids 
Right, and the progreſs produced from David, would fall, It was anſwers 
ed, that the Abbot having granted the Infeftment to Janet » upon her own 
Reſignation 3 yet bearing to be expreſly to her , as heir to David: It was 
equivalent to a Precept of clare conſtat , which does not neceſfarly require 
the ordinar form, but a Charter infetting ſuch a Perſon, as heir to ſuch ano- 
ther, who was before Infeft, would be as valide ; fo that in this infeftment 
of Fanets, all being materially included to eſtabliſh Davids Right in her Per. 
ſon, ſhe being acknowledged heir to David, albeit it be upon her own Re- 
fignation , tile per inutile non vitiatur. 


The Defendersfurther alleadged abſolvitor, becauſe by ſeveral AT: of Pur. 
liament , infeftments of Kirk-lands before the Reformation, are required tg 
be Confirmed by the Pope, or the King thereafrer- Ita eſt, this is Confirm- 
ed by neither before the Feuers Right : And by another AT of Parliament, 
it is declared , that the firſt Confirmation , with the laſt Feu, ſhall be pre. 
ferred. THtaeft, the Defenders hasthe firſt Confirmation. It was anſwered, 
that no Law, nor A# of Parliament ,. required Confirmation of an Office; 
neither was any Confirmation abſolutely neceſſar before that AF of Parlia- 
ment ; but the Kirk-men might always have Feued without diminution of 
the Rental of the Lands, as they were the time of the feu ; but that A& 
was made , in regard that at the time of Reformation, the Kirk-men being 
out of hopes of preſerving of Monaſteries, and Kirk-Jands, did Feu them to 
their neareſt Friends 3 and therefore the foreſaid AG, as being correQory of 
the common Law , ought not to be extended to any thing , but what is 
expteſt in the AF, whichis only Feues of Kirk-lands-z and ſo would neither 
extend to an Office, as a Baillirie, Forreſtrie, &c. nor yet to a Penſion, or 
Annualrent : neither would it extend to Infefttments,, by Kirk-men, Ward, 
ſach as moſt of the Infeftments of this Abbacy ', and many others are. And 
ſcing Confirmation was not requifit , but the Feu it ſelf was ſufficient alone, 
the laſt AT preferring the firſt Confirmation , takes no place, which can 
only be underſtood s. to Confirmations are neceſſar. It was anſwered for 
the Defenders, that albeit an Office requires no Confirmation, where there is 
nothihg given but the Office, and Caſualities thereof ,z Yet where there is 
a burden upon Lands given therewith, ſuch as this Threave of Oats out of 
every Huſband-land, being far above.the proportion of a ſuitable Feefor 
_ the Office, there being above x11. Huſband-lands in the Abbacte, and ſome 
Forreſter-lands following the Office , beſides other Caſualities, Confirma. 
tion is neceſlar , or elſe the Abbots might have eluded the Law , and ex- 
hauſted the Benefice. It was anſwered for the Purſuer, that he oppones the 
ATFs of Parkiament,requiring only Confirmations of Kirklands;and albeit the 
Dutaes,of this Office afledts the Landsn7hil eſt,for if the Abbay had Thirled the 
Lands ofthe Abbacy to a Miln without the Abbacy : for aThirled Duty of afar 
greater value then the Duties ofthis Office , the conſtitution of that Thirlage 
required no Confirmation, 
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" The Lords Suſtained the Purſuers progreſi and Repelled the firſt Aleadgence,and 
elſe Repelled the laſt Alleadgewce , and found no neceſſity of Confirmation of the 
Office, and Dwutzes thereof aforeſaid, whether the ſamine were holden Fea, or Ward: 
but did not cognoſce, whether the (ame was Few, or Ward, &c. albeit that was 
contraverted : neither whether Infeftments of Kirk-lawds, holden Ward, needed 


Confirmation or no, 


; CONtra 
Earl of Kinghorn. 
January 23.1666, | 


having purſued the Earl of Kinghorn , upon a 
Bond granted by his Father. He proponed Improbation , by way of Ex- 
ception, which was ſuſtained, and a Term aſſigned to prove, and that fame 
Term tothe Purſuer to bide by his Bond. The Defender fupplicat, -that ſe+ 
ing the AF was not extracted, albeit the Term was come , that he might 
have yet liberty to propone payment. It was anſwered, he could not, be- 
cauſe excep rio (ip eſt omrium gltims, after which no other could be propons 
ed, much leſs after the Term was come, and the Purſuer come to bide by 
the Write. 

Tet the Lords ſuitained the Defenſe of Payment. 


Colone!James Montgomery and ls <aaſe 
COUtra 
Stewart. 
January 24. 1666, 


hk Af Argaret Mcdonald and Colonel James Montgomery her Spouſe, purſue 
M a Declarator againſt Stewart, Oye and appearand Heir to umquhil 
ir William. Stexart, to hear and ſee it found and nd, that umquhil _ 
Elizabeth Hanriltown , Spouſe to umqubil Sir William , had Right to certain 
Bonds and Honſe-hold Pleniſhing from Sir Wi{l;am 4: and that the faid Mar- 
garet had Right thereto, from the ſaid Dame Elizabeth, by her Aſſignation, 
and that the ſums, and Goods were Moveable, and thereby the Aſbgraion 
granted thereto, albeit on death-bed, was valid. It was condeſcended on; 
that the Bonds were Moveable by a Charge of Horning. - It was anſwered; 
that the Charge was but againſt one of the Cautioners, which was not ſuffici- 


ent to make it moveable. , 


The Lords Repelled the Alleadgence. 
Eleis of Southſide 


 __ contra 
Mark Caſs of Cockpen: 
ks N | Eodem die, © | 
T7 Lei: of Southſide purſues Caſe, as Heirto Mr. Richard Caſs, or as being 
FE charged to = heir to him. .Compearance is made for Cockper, who 
"was a Creditor to the Defender , and had. appryzed his Lands; and-alleadg- 
ed no Proceſs, becauke the Purſuer purſues as Afigney 3 The Affignation 
being his Title, is poſterior to the Charge to enter Heir, or Summons which 


arc raiſed, not in the Cedents Name , but in the Affigneys. It was.an- 
31 2 _  ſwered 
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ſwered for the Purſuer, that Cockpen could not obje& this , becauſe he was 
Curator to.the' Purſuer , and had appryzed the Lands, and proponed this al- 
leadgence of purpoſe, to exclude this Purſuer, from coming in within year 
and day, becauſe, it this Summons were caſt ( the Defender being now out 
of the Countrey ) before a new Charge to enter Heir, could proceed upon 
60. dayes, and Citation upon 60. dayes, and the ſpecial Charge upon 60 
dayes, the year would elapſe, It was anſwered, that Cockpen had never 
acted as Curator , and that this Summons was raifed by the Purſuer himſc}f 
after his Majority, who was Major more then a year ago. It was anſwered. 
that the Purſuer had but very lately recovered his Writs from his Curators. 
though he uſed all Diligence , and was forced to tranſume againſt ſome of 


The Lords ſaſtained the Summons, in reſpeF Cockpen had been Curator, and 
fo near the time of Minority. 


Earl of Eglingtoun 
contra 
Lairdof Cuninghame head, 
January 27. 1666. 


He Earl of Fglingtoys purſues the Laird of Cantnghame-head for the 
Teinds of his Lands , conform to a D-creet of Valuation. The De- 
fender Alleadged abſolvitor, becauſe he bruiked by vertue of a Tack, atleaſt 
by tacit Relocation, which muſt defend, ay and while the ſamine be inter- 
rupted by Inhibition, or Proceſs. It was replyed, the Purſuer produces In- 
tibition, and craves only the valued Durics tor the years thereafter. It was 
anſwered, the [nhibition is direct ro Meſſengers at Arms, and is only execute 
by a Sheriff in that part. Jt was anſwered, that it was ſuffcient , ſcing the 
Letters bore Meſſengers , 'Sheriffs in that part. ir 


The Lords found the Inhibition ſufficient, *t6 interrupt the tacite Relocation. 


| Jean Cricktoun and Mr. John Eleis her Huſband 


contra 
Maxwel of Kirk-houſe. 
Ecdem die. 
Ean Crichtoan being Served to a Terce of certain Lands belonging to her 
J firſt Huſband Maxwel of Kirk:houſe, purſues for Mails and Du- 


ties. Itis alleadged abſolvitor, becauſe the Purſuer hath a competent JoyNe 
ture, more then the third of her Huſbands Eſtate, as then it was 3 and a 
Proviſion of Conqueſt: and albeit it be not expreſly in fatisfaftion of the 
Terce; yet it is but a minute, bearing to be extended , and there 1s a 
Proceſs of Extenſion thereofdepending - and therefore it ought to be ex - 
terided with ſach Clauſes asareordinar 1n ſuch caſes, and thisis moſt ordinar, 

-that-competent Proviſions uſe to be in ſatisfaction of the Terce, It was an- 
- ſweted , that the Extenſion could not be with alteration of any ſubſtantial 
- Point; ſuch as this, but only as to Procurators of Reſignation , Precepts of 
_Sealine,. &c. . And to ſhow that it was not Kirk howſe, his meaning , that 
-.. the Infeftment ſhould be 1n ſatisfaction of tke Terce ; the Infeftment it ſelf 


produced, being extended in ample Form, doesnot bear to be in —_— 
e 
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. The Lords Repelled the Defenſes, and found the Terce competent in this 
Caſe. 


Colonel James Montgomery 
contra 
Stewart, 
Eodem die. 


N the Declarator betwixt theſe Parties mentioned the 24. day Inſtant, 

It was alleadged that the Pleniſhing , and Moveables could not be declar. 
ed to belong to the Purluer , by vertue of Dam Flizabeth Hamiltouns Diſpo- 
fition, in ſofar asconcerns the Moveable Heirſhip, in» reſpect it was done 
on Death bed , and could not prejudge the Detender, who is Heir , even 
as to the Hei ſhip-moveable, It was anſwered, thar the ſaid Dam Elizabeth 
being Infeft neither in Land, nor Annualrent in Fee, eould have no Heir- 
ſhip. Ir was anſwered, that her Huſband and ſhe were infett in certain Lands 
by Heom of Foord, which were Diſponed to her Huſband , and her in 
Conjund-fee. and to the heirs of the Marriage, which tailzing, to wharſo- 
ever Perſon the ſaid Sir William: thould afhgn, or delign, - And. true 1t 1s 
he had aſſigned that Sum to his Lady , whereby ſhe had Right of the Fee, 
and ſo. might bave heirſhip. | | 

The Lords found 1 hat this Deſignation made the Lady but Heir appearand, or 
of T ailzie ,, whereupon ſh: was never Infeft : «nd ly the Conjund-fee, ſhe was 
#nh Liferert& 5 'and that the Aſſignation to the Sums and Right , gave not her 
keirs any heirſhip moveuble. 


Heugh Dollas 
contra 
Frazer of Inveralochie. 
January 31. 1656; 


Ir Mungo Murray having by the Earl of Crawfords means , obtained from 
\_) the King a Gift ofthe Ward , and Marriage of FraFer of Streicher his 
Nephew » he did aflign the Gift to Mr. James Kennedy , and he to Hengh 
Dollas, before it paſt the Seals; and at the time that the Gift was paſt in 
Exchequer, theſame was (topt until Sir Mngo gave a Back-bond, bearing, 
that he had promiſed at the cbraining of the Gift:, to be ruled therein at 
the Earl of Crawford: diſcretion , who by a Declaration under his hand, 
declared that the Gift was purchaſt from the King , for the Minors behove, 
and that only a gratuity for Sir Myngo's pains, was to be payed to him ; 
and that the Ear] Declared, he allowed Sir Mwngo 5000. merks. There was 
a ſecond Gift taken in the name of Sir William Purres of the fame Ward, 
and Marriage. Hengh Dollas purſuing Declarator of the double avail of the 
Marriage, becauſe there was a ſuitable Match offered , and refuſed. Com- 
pearance was made for Sir William Puyves, and the Lord Frazer his Aflig- 
ney , who declared that their Gift was to Streichars behove, and alleadged 
that the firſt Gift. could only be declared. as to 5000. merks, contained in 
the Earl of Crawfords Declaration ; becauſe of Sir Mungoes Back-bond, the 
time of paſſing of the Gift. It was anſwered, Firſt z That Sir Mwngoes 
Back-bond, and the Earl of Crawfords Declaration , could not prezudge the 
Purlyer, who was a ſingular Succeſlor to Sir Mungo ; eſpecially, feing it 
1s offered to be proven , that the Gift was afligned , and intimate before the 


Back- 
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Back-bond - after which, no Writ ſubſcribed by the Cedent could prejudge 
the Afligney, It was anſwered , that the ſaid Aflignation being of t 
Gift, when it was an. incompleat Right, and only a Mandat granted by the 
King , could not prejudge the Back-bond, granted at the time the Gif 
paſt the Exchequer, and Seals; for then only it becamea compleat Right 
and notwithſtanding of the Aſfignation, behoved' to paſs in the Donatars 
Cedent ; his Name fo that his Back-bond then granted , and Regiſtrat in 
Exchequer , behoved to affeR, and reſtri@t the Gift , Otherways all Back. 
bonds granted to the Theſaurer, and Exchequer, might be Evacuat by an- ' 
terior —_—_— It was anſwered; that this Back-bond was granted to 
the Earl of Crawford, then, but a private Perſon, and hath not the fame 
effe&, as a Bond granted to the Thelaurer. 


The Lords fownd this Back: bond granted at the paſſing of the Gift , and Re- 
giſtrat inthe Books of Exchequer, to affe the ſaid Gift, and therefore reit1ig. 
ed the Declarator thereto. 


In this Proceſs it was alſo alleadged that the firſt Gift was null, bearing 
the Gift of the Ward , and Marriage to be given upon the Minority of 
Streichen , and the Deceaſe of his Father ; and the ſecond Gift buire, to be 
upon the Minority of Streishen, and the Deceaſe of his Goodlire, whodyed 
laſt Infeft , his Father never being Infeft. It was anſwered, that the De- 
fignation was not to be reſpetted , ſcing the thing it ſelf was conſtant, and 
that the Fathers Deceaſe, albeit not Infeft, was the 1mmediate cauſe of the 
Vaccation, ſeing the Oye could haveno intereſt, until the Pather, though not 
Infeft, were dead, | 

The Lords forbore to decide in this, ſeing both Parties agreed that the 5,000, 
werks ſhonld be effeFual , ſo that it was needleſs to decide in this ; mhich, if 
found Relevant, would bave taken away the firſt Gift wholly. 


Colonel Cuninghant 
contra 
f L3ll. 
Feb. I. 1666, 


N a Competition between Colowe! Caninghame and Lyll , both being Ar- 

reſters, and having obtained Decreets, to make forthcoming 1n one 
| day; and Colonel Cuninghams Arreſtment being a day prior, he allead 

he ought to be preferred, becauſe his Diligence was anterior , and Ts 
creet behoved to be drawn back to his Arreſtment, It was anſfivered for 
Lyll, that it was only the Decreet to make forthcoming , that conftitute 
the Right ; and the Arreſtment was but a Judicial Prohibition , —_— 
* the Debitor to Diſpone , like an Inhibition 3 or a Denunciation of La 
to be appryzed, and that the laſt Denunciation, and firſt Appryzing would 
be preferred : So the Decreet to make forthcoming is the judicial Aﬀg- 
nation ofthe Debt, and both being in one day , ought to come m toge- 
ther, It was anſwered, that in legal Diligences prior, tempore eff potior 
Jare , and the Decreet to make forthcoming is Declaratory, finding thefum 
arreſted to belong tothe Arreſter, by vertue of the Arreftment: and asfor 
the Inſtance of Appryzings,- the firft Nenunciation can never be o_ 7 
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unleſs the Diligence be def ive; for ifthe firſt Denuncer take as few days 
to the time ofthe Appryzing as the other, he will ſtill be preferred. 


The Lurds preferred the firſt Arreſier , being equal in Diligence with the 
ſecond, | 


contra 
Mr. John and Henry Rollocks. 
Eodem die. 


N an Exhibition of Writs, it wasalleadged that Mr. John and Henry Rol- 

locks, being Advocaty and Agent in the Cauſe, was not oblieged to De- 
pone 1n prejudice of their Clients, or to reveal their ſecrets; but they ought 
to purſue their Clients; fora Servant, FaRor, or Perſon intruſted with the 
cultody of Writs, ought not to be Examined im prejudice of their Conftitu- 
ent, unleſs it were as a Witneſs. It was anſwered , that their Chent was 
called. 

In reſpe# whereof, the Lords ordained the Defenders t0' Depone goncerning 
the having of the Writs, 


Fodem die, 


A N Executor Dative, ad 9miffa &- mala appretiata , purſuing the princi- 

pal Executrix , and referring the Goods omitted , and Prices to her 

Oath - She alleadged that ſhe had already Deponed at the giving up of the 
Inventar , and could uot be oblieged to Depone again. 


The Lords ordained her to Depone, ſeing ſhe might have intrometted after, and 
more might have come to her knowledge of the worth of the Goods, or a greater price 
gotten therefore. | 


Arch-biſhop of Glaſgow 
contra 


Mr. James Logan. 
Eeb, 6, 1666. 


He Arch.biſhop of Glaſgow purſues a Declarator againſt Mr. James Lo- 

gn, for declaring he had loſt his place , as Commillar Clerk of 
Drumfress , becauſe he had deſerted. his.place, and gone out of the Couns 
trey , and becauſe he was a Perſon inſolvent, and denunced Rebel, .and 
had lifted" a confiderable Sum for the Quots of Teſtaments , which he had 
taken with him, and not payed. It was anſwered that the Detender had 
his Gift from the former Arch-biſhop , with a power of Deputation , and 
that his place is, and hath always been ſerved by a Depute ; and therefore, 
neither his abſence, nor his being Denunced forDebt, can annul his Gitt, or 
hinder him to Serve by his Deput. It was anſwered , that the principal 
Clerk , not having, perſonam ſtandi in judicio, his Depute cannot fit for him, 
who could not fit himſelf , and that he being abſent out of the Countrey, 
for a conſiderable ſpace, muſt be eſteemed to have Relinquiſhed his Place, 


The Lords found the Defenſe Relevant upon the p wer of Deputation, which they 
found z0t io be annullea by his abſence, or denunddation, fine crimine. 


Living- 
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Living ſtoun 
contra 


- Begg. 
Eodem die 


Homas Begg having granted a Bond to Livingſiowns his Wife , bearin 

that in reſpe& he thought it convenient that they ſhould live q 
heoblieged him to pay her a certain Sum of Money yearly for her aliment, 
and oblieged him never to quarrel , or recal that Obligation, being charg. 
ed thereupon, he Suſpends on this Reaſon » that it was dowatis inter virum G. 
#xorew , and ſo he might recal the ſame, and now offered to Cohabite 
with his Wife, and aliment her according ro his'Means. It was anſwered, 
that he had Renunced that priviledge , in ſofar as he had oblieged himſelf 
never to Recal, or come againſt this obliegment, It was anſwered, that 
though he had expreſly Renunced that priviledge, yet the Renunciation was 
donatio inter virum & uxorem, and he might therefore Recal , and come 
againſt both. 

The Lords ay the Reaſon of Suſpenſion , and Reply relevant in time coming, 

bat not for the bygone time ; during which , the Wife had aGually lived a jars, 
and alimented her ſelf. 


Laird of Dury 
contra 
The Relif and Daughter of umquhil Dury his Brother. 
Eodem die. 


DX being Served Tutor of Law to his Brothers only Daughter} purſues 
her Mother for delivery of her to be Educat by her Tutors. It was 
alleadged , that he was to ſucceed her, and fo could not have the Cuſtody 
of her Perſon. 2. That ſhe was but nine years old , and her Mother unnur. 
ried , and ſo ſhe was the fitteſt perſon to Educate her 3 eſpecially ſeing ſhe 
was the only living Child of many , and fo not likely to be lively. It was 
anſwered , that the Tutor infiſted not for the cuſtody of his Pupil himſelf, 
but condeſcended on ſeveral Perſons, with whom ſhe might be Educate; and 
alleadged, that ſhe having 40000, pounds of Proviſion out of the Family; 
there was no Reaſon ſhe ſhould be keeped by her Mother, and Diſpoſed of 
at the pleaſnreof her Mothers Friends. 


The Lords Decerned the Child 19 be delizered to My, Alexander Gibſon,. one 
of the Clerks, to be Educate with him: but ſuperceeded Execution of the Sentence, 
till Whitſonday come 4 year, that ſhe might be delivered to her Fathers Friends, 
before ſhe was eleven years old, and could have any thoughts of Marriage: 


Watſon 
contra 
Flemine. 
Eodem die. | 
T5 being an Infefttement of . Annualrene granted out of Lands, and 
Teinds, and an Afſhignation to the Teind Duties ,. inſo far as extend- 
ed to the Annualrent, The Teinds,, and Lands were thereafter appryzed 


trom the common Author, before the Annualrenter had obtained —_ 
| y 
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by his Real Right, of the Anfwalrerit, but ofily by his Aﬀghation to the 
Teind Duties. It was alleadged by the Appryzer, that the Affignation to 
the Teind Duties could give no longer Right then the property thereof re- 
mained in the Cedents Perſon 3 which Ceafing' by the Appryzing , the 
Affignation ceaſed therewith, as is ordinarly, and unqueſtionably ſuſtaitied 
in Affignations to Mails and Duties of Land. Ir was anſwered, that thete 
was great difference betwixt Lands ,. which require Infeftment to tranſinit 
the ſame. and Teinds which require none, but are conveyable by an Afſig- 
nation; for if this had been by an Afſignation to the Tack of Teinds, pro 
tanto, it would have been unqueſtionably valid ; and therefore being an 
Affignation to the Teind Duties, it is equivalent as a Diſpoſition to Lands, 
which would carry the Right of a Reverlion , —_— not expteſt , and 
though there were no more to Diſpone but the Reverſion only, It was an- 
ſwered, that if the Affignation had been to the Teinds : That is to the Right, 
or if it had been to the fall Teind Duty in the Tack, or of certain Lands ; 
then the caſe might have been dubious; but being , nor of the Teind 
Duties of any particular Lands , but out of the firſt and readieft of the 
Teinds of ſeveral Lands, it was not habr/rs mods, 


Which the Lords found Relevant. 


Town of Glaſgow 


contra 
Town. of Dumbarton. 
Fodem die, 


Here being mutual Declarators, one at the Inſtance of the Town of 
Dambarton, tor Declaring that they had Right by their Infeftments, 
that all ſhips commg withm Chae, ſhould make their Entries at Dumbarton, 
and that they ſhould pay Anchorage, for all- Ships Anchoring in the River 
of Clyde , being withm their infefrment , even from-the Water of Lever, 
to the head of Lochluny, within which bounds is the ordinar ſtation of New- 
wark , Potterig and Inchgrein, and aboye which, no Veſlel above 24. Tuns 
goes up Chde; and likewiſe for the Meaſurage, whereby all Ships caſting 
Anchor there , took the Firlots of Dumbarton and meafured with , payed 
8. pennies of the boll rherefore ; and Weightage, which is a Duty for their 
Weights: and allo Tanage, being ſo much out of every - Tun of the Bur- 
den of each Ship. And onthe other part, Glaſgow purſues Declarator of their 
Liberty to Traffick freely in the River of Chde; and to make Entry at 
their Burgh , and to be free of any ſuch burden at Dambartor, 


The Lords before anfwer having ordained either - Party to adduee ſuch 
Writs , and Witnefles,as they will make uſe of in the Cauſe, for inſtructing 
theſe Burdens, the Poſleffion thereof, Interruptions of the ſame, and Liber- 
ty therefrom 3 which all being adduced , Dumbarton produced their origi- 
nal Charter, EreQing them in a free Burgh, by King Alexander, in Anno 
' 2237. and another Charter alſo' by King «Alexandey, repeating their Privi- 
ledges of Burgh , as free as Edix (i or any other Burgh within the King- 
dom , cuar cuſtumiis O telonjis; and alſoa Charter in Anno 1609. Ratifying 
the former Charter, and particularly expreſſing all theſe Burdens 'in queſti-- 
on,in the. ovodamys thereot; and alſq pr uced theirEntryBooks,bearing, the 
3 Mer. 
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Merchants of Gl. {gow tohaye Entred their ShipsatDambarton,and to havetaken 
the meaſures of Dambarton,tor meaſuring their Salt,and to have payed theDuties 
thereof,and obliging themſelvesto make uſe of noothers theſe Voyages,beginin 

atthe year 1616.and continuingrill the year? 1657. inthe beginning whereo . 
there was ordinarly one Shipevery year, and thereafter ſeveral Ships eve 

year. Glaſzow did alſo produce their ancient Infeftments by King Alexandgr, 
mentioning a prior Inefiwent by King Wiltam, EreQting them ipto a free 
Burgh, with-their Books of Entries, of ſeveral Ships, for divers years, with 
an Interlocutor of the Lords, in Azno 1609. wherein Dxmbarten havin 

charged for all the Duties now in queſtion. Glaſgow Suſpended, and Dum- 
0x inſiſted for none of theſe in queſtion , but only for Entries 3 and the 
Lords found, that the Merchants of Gleſgow might either Enter at Glaſgop, 
Dumbarton, or any other free Burgh where the Kings Cuſtomers were , and 
might break bulk there, with a Contra between Dumberton and Glaſgow, 
in Arno 1590. oblieging them to cancur againſt unfree-men, and not to 
break bulk upon the River, but in their Towns 3 and in caſeof any diffe. 
rence, fix of each Town to meet at ayes , and decide the ſawe, and 
thereupon alleadged , that they being a free Burgh , and having the prece. 
dence of Dumbarton , both in Parliament, and fo acknowledged by the 
id Contra&, and enjoying equal, and free Trade in the River of Chde, 
without any ſuch Burden , whereof no mention 1s made in the forefaid 
Contra&, and being charged for, in Anno 1511. there wasnot ſo much 
as an alleadgence of any Poſſeſſion of Dumbarions of theſe Dues at 
that time , and the Entry decerned to be free at either Town; 
and therefore they alleadged , that their Priviledge of Trading as a free 
Burgh , ought to be declared, and they aſfoilzied. It was anſwered for the 
Town of Dumbarion, that they had good Right to theſe Duties , by His 
Majeſtics ſeveral Infeftments, granted to them ; for the King having power 
to impoſe petty Cuſtoms, not only in Ports built , and preſerved by Indy- 
ſtry , but 1n Stations, and Rivers, Creiks and Bays, as is the Cuſtom of all 
Kings and Princes, ſuch are the Cuſtomes upon the Rivers of Zhyne , Ge- 
ronnie , Thaimes , and others, to all Ships that anchor there , or paſs that 
way - and whereof, there are ſeverals in Scoiland, as the Twznage , duc 
to Edinburgh of all the Ships breaking bulk at Leith: and the petty Cu- 
ſtomsof Aloway, Cockenie', and other places. 2ly. Albeit the Kings grant 
were not ſufficient alone, yet being cled with immemorial , or 40. years 
Poſfeſſion, inſtructed by Witneſſes » and the Books of Entry, it is more 
then ſufficient. It was anſwered for Glaſgow, tothe firſt, That petty Duties 
impoſed for Ports, having a mutual Cauſe, may be appointedat any tune by 
Kings and Princes; it being free to theſe who are burdened therewith, to 
come in to that Port, or not : they alſo appoint petty Cuſtoms to be pay- 
ed to any City, for Goods Imported, and fold there, in conſideration of 
the upholding of their Harbours , and Mercats , -as the Tunage of the Har- 
bour of Leith , or anchorage at any Shore, where anchorage1s caſten upon 
the Land , or any Goods laid out upon the Land, or where Impofition for 
anchorage , or other Dues in a River , or Station, hath been approven by 
long Cuſtom, and acquieſcence z but where Burghs Royal , have not only 
by their priviledgeof Trading, but by immemorial Poſſeſſion, preſcribed a 
liberty of making uſe of Stations, without burding; no Right granted, or 
Impetrat by any Party in ;prejudice thereof, if it be quarrelled before Pre- 
ſcription can take away the liberty of Trading: Nor is the Kings Gift any 
way to be underſtood, but periculo petentis : and Dumbartons ſecond Char- 
ter did expreſly bear, that theſe petry Cuſtoms were due, and accuſtomed 


- 


be- 
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before; ſo that the Kings expreſs meaning is, not to Gift them de nore, or 
to impoſe a ſcrvitude in their favours, upon a far more eminent City then 
themſelves. And asto the Point of Poſſcſhon, nothing is proventhereanent, 
till the year 1616, and then it is neither univerſal , Fins more Entered at 
Glaſgow, then at Dumbarton; nor is it peaceable , nor voluntar , nor is it 
continual, but interrupted; and albeit it were uninterrupted, yet it is but 
by ſingle Perſons, which cannot infer a Servitude upon the Burgh , and 
if the Kings Gift be pericalo petentis, and be ſurrepticioully impetrat upon a 
falſe Narrative, no Poſlefſion can validat it, as no Poſſeſſion oft ſelf, with- 
out a Title, could infer ſuch a Servitude. 


The Lords having conſidered the Depoſitions of the Witneſſes, Books of Entey, 
and the hail Writs produced ; they found that the alleadgence againſt Dumbar- 
tons Declarator, as founded upon their Chatters, witheut Relation ro Poſſeſſron, 
was not Kelevent , and that the firſt Charter conld not extend to theſe particulaxs, 
not being expreſt, unleſs it had appeared that they had Leen in immemorial Poſſeſ- 

ſton, before the ſecond Charter , and the interruption by the Suſpenſion, raiſed 
by Glaigow , 4nd the Lords Interlocutey thereupon , in Anno 1611. for albeit 
Immemorial, cr 40. years Poſſeſſion immediatly preceeding , might kave wed 
Poſſeſſion continually before, ſince the firſt Charter ; yet they found that Interr 
tion, or Suſpending that particular in queſtion, and no alleadging of Poſen b 
Dumbarton zen 3 but on the cantratr, an Interlocutor , as to the hiberiy of 
Emtry at Glaſgow, takes off that Preſcriptions And likewiſe they found , that 
there was mw proven 4s io 4O, gears Poſſeſſion, Jave only 13, ſÞ. 4. d. for 
the Ancl.orage of each Ship, and 8, y - the wſe of Dumbartons CMedſures of 
Salt , for each Boll: and ſting that Poſſeſion was alſo proven to be Interrupt- 
ed, in that ſeveral Ships of Glalgow acffied, and came away free, and1 
they had ſeveral Salt Meaſures of their own there, Therefore they found the Charter 
20t validat by 40. years Poſſeſſion aninterrapted, and Aſſoilzie from Dumbartons 
Declarator , and Declared wpon Glaſgows Declarator of Litejty. 


Earl of Panmuire 
Contra 
. Parechiners, 
Feb, 7. 1666, 


T He Earl of Paxwuire having Right to the <Mbbacy of Aberbrothich, pur- 

ſyes for a part of the Teinds thereof. . It was alleadged abſolvitor, be- 
cauſe they had poſieſt their Land 40. years free of Teind to any body : and 
by the general A@ of Preſcription, all Right preſcribes, not purſued within 
40. years, and fo dath the Right of this Teind. lt is anſwered, that the 
Right of Teind is founded on Law , and not upon any particular , or pri- 
vat Right 3 and therefore , albeit in the caſe of Competition of private Pars 
ties, pretending Right to Teinds. One Right may be excluded by ano- 
ther 3 yet the Teinds themſelves muſt always be due, except where the 
Lands are decimis incleſis, and did belong to priviledged Church-men of old, 
luch as the Ciftertiax Order, or Templars, Manſe, or Glcibs, 
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The Lords Repelled the Defenſe , in veſpe# of the Anſwer , for they thought, 
albelt the bygones of the Teind preceeding the 40. years, might preſcribe z yet 
the Right of Teind couldnot, more then Cuſtoms could preſcribe, if they were ne- 
gleGed to be Exadted for fourty years, or a Fen-dnty. 


Ker 
contra 
Hunter and Tennents of Cambo. 
Feb. 3. 1666. 


He Tennents of Cambo raiſe a Double-poinding againſt Ker, and #y; 

ter, both being Infeft in Annualrents, baſe, where the laſt baſe In. 
feftment within a month of the former, being cled with Poſſeſſion, by a 
Decreet of poynding the Ground, a year after both, and no Diligence on 


the firſt. | 
The Lords preferred the laſt Infeftment , as firſt cled with Poſleſſion. 


It was further alleadged, that this Annualrenter had accepted a part of 
the Land in fatisfaRion of his Annualrent. It was anſwered, that there was 
Write there required, viz. a Renunciation of the reſt, and till that was done 
eſt locus penitentiz. 

The Lords conſidering the Caſe , found that if the Promiſe were only to reſtri7 
the Annualrent to a pars of the Land burdened iherewith , it was paCtum libe- 
ratorium, and there was not locus penitentiz ; but if it war a Promiſe to ac- 
cept other Lands , or the Property of apart of the Lands burdened , thee was 
locus penitentiz, ti/}t+he mutual Kaghts were ſubſcribed, whereby the one Par- 
ty diſponed the Property, and the other the Annuatrent; 


The Heretors of Johns Miln 
| . contra 


The Feuars. 
Feb. 9. 1666, 


Here being an old Thirlage of a Paroch , which was a part of the Ba- 

rony of Damfermling , to Johns Miln, the Feu of the Miln being ficlt 
granted by the Abbot of Dumfermling, and the Feu of the Land thereaf- 
ter- there is a Decreet m Anno 1610. pronounced by the Chancellor, as 
Lord of the Regality, decerning all the Feuars to pay the five and twenty 
Curn of all Grains that they brought to the Miln, and a greater of that they 
Abſtracted. The Feuar of the Miln purſuing for Abſtratied Multures, and 
for inſtructing the @uota, producing this Decreet, It was alleadged for the 
Detenders, that they offered them to prove that, paſt memory of man, at 
leaſt 40. years bygone, they have been- conſtantly in uſe to pay five Bolls 
of Bear in fatisfa&ion of all Multure; and fo can be' lyable for no further, 
they having preſcribed their liberty from any further. 2/9. That no reſpett 
©ught to be had to the Decreet, in ſo far asit Decerns a greater quantity for 
the Corns Abſtracted, then for theſe grinded, which is without all Reaſonz 
eſpecially ſeing this is but a Burn Miln, and not ſufficient for the Thirle. 
319. They offer them to prove, that the Miln was inſufficient, the years 
purſued for, and no ways able to ſerve them, and the reſt of the Thirle, 


as being but a Burn-miln, dry in Summer , and not having Water enough 
in 
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in Winter. Itwas anſwered for the Puriuer, to the firſt , that they offered 
them to prove, they were in Poſſeſſion of the Multure Lybclled within theſe 
40. years , at leaſt that any leſſer Duty was accepted by a particular PaQti- 
on for a time only. To the ſecond, opponed the Decreet ſtanding, againſt 
which there has neither been Suſpenſion , nor ReduQion, nor any ground 
for the ſame. for its like the coming to the Miln frees them from a greater 

uantity , for abſtraftion. And ſeing the Z»ors is but the five and twenty 

um. far below the ordinar Thirle Multures 3 it, was very reaſonable, that 
the ſamine being abaited to a leſs quantity, they ſhould pay a greater if 
they came not. As to the inſufficiency of the Miln, 1t was anſwered non Re- 
levat, unleſs it were through the default of rhe Purſucr, or his Millers, for 
they being aſtritcd to a Burn Miln, what defeR is therein, without the 
Purſuers fault , cannot louſe the Reſtriction, 

The Lords found the Replys Relevant, unleſs the Defenders condeſcend- 
ed upon an inſufficiency, through the Purſuers fault. 

Here occurred to the Lords, whether the Feuars could by Pofleffion, 
preſcrive their liberty as to a leffer Multure , ſeing the Pcfl: ffion of a part 
'of the Multure was fufhcient to exclude Preſcription , as tothe whole : ſome 
thought , if the Multure had been a certain 2»0t4 in the Infeftment of the 
Miln : Poſfleſſion alſo not of the hail, would hindred Preſcription of an 
part z butif the Infefrment of the Miln, was only with the Multures uſed, 
and wont, and that the ſpeciality was but by a Decreet, as the uſe and wont : 
that in that caſe, uſe and wont might change. Others thought not, bur in 
reſpe&t the Purſuer inſiſted not on that Point, but offered to prove Polleſli- 
on, conform to the Decrect within theſe 40: years. The Lords decided not 
that Point. bk 

Here alſo it was alleadged , that by an A& of the Court of Damfermling, 
the Defender conſenting, at leaſt preſent, it was Enacted, that ſuch of the 
Defenders as could not be ſerved , might go to other Milns. 


The Lords found this alleadgence only Relevant, that it was by conſent of the 
Purſuer, or his Authors, but left it to be the Defenders, after produGion, to qua- 
lifie what way the conſent was given ; but that his preſence and ſilence was not 
enongh, 


The ColleFor of the Vaccand Stipends 
contra 
Parochioners of Mayboll, and Girvane. 
Fev. 10. 1666. 


-xHe Colle&or of the Vaccand Stipend, having charged the Heretors 
of Mayboll, and Girvane, for the Stipend due by them, the year 1663. 

They Suſpend , and produce the Miniſters Diſcharges , who ſerved theſe 
years , and alleadged they made payment bona fide , before this Charge. It 
was anſwered , they were in mala fide by the A& of Parliament, of the laſt 
Seffion of Parliament, declaring the places of Miniſters N Entred fince 1649. 
to be Vacant, ifthey had not obtained Preſentation, and Collation conform 
to the AZ. It was anſwered, that the foreſaid A&# was not ſimple, but con- 
ditional , if they had not obtained Preſentation and Collation' 3 and ire 
was nothing oblieging the Parochioners to enquire whether they had done 
that , which by the Law they were oblieged to do 3 but ſeing there was 


no Charge againſt them by the ColleQor of the Vaccand Stipends , _ 
that 


| 
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that the Patron, or Ordinar did not preſent another;but ſuffered the then In. 
cumbents to preach all that year, they were in box fide, to think that they 
might pay them for the time they Served. It was anſwered, there was a 
Decreet produced againſt the ſame Miniſters , for the year 1662, and there. 
fore they could have no Right to the year 1663. 


The Lords found the Res ſon of Suſpenſion Relevant and _ wotwithſiand. 
ing of the Anſwer ; becauſe the Decreet was not againſt the Heretors, and was 
but obtained in 1664. after they had made payment of the year, 1663, 


- The Miniſter of Notth-Leith 
contra 
Merchants of Edinburgh. 
Eodemre die. 


Tc Miniſter of North-leith having purſued ſome Merchants of Edinburgh 
Importers of Herring, of dry Fiſh, Killing , and Ling, at Leith and 
New-haven, to pay twenty ſhilling of the Laſt of Herring , and the twenti- 
eth part of the Killing and Ling. It being alleadged, that ſuch a burthen 
could not be allowable , ba the Teinds was taken where the Fiſh was 
taken. 203. That it could only reach the Parochioners of North-leith, not 
the Merchants of Edinburgh, And, 3lz. That they had frequently Traded 
free of ſuch a Burden. EG 

 TheLords having ordained the Purſuer to adduce Ewvidences by Writ, or Wit- 
neſſes,what Poſſe;ſion they had, and the Defenders what liberty they had ;, and bav- 
ing heard the Teſtimonies of the Witneſſes, with an old Decreet for the 7 -y par- 
licwlars, but not against the Merchants of Edidbnrgh, nor for dry iſ, they 
fond 40. zears Poſſeſſion, proven of the ſaid Eurthen, and therefore Decerned. 


The Laird of Wedderburn 
contra 
Wardlaw. 


Feb, 13: 1666. 


Edderburn purſues a Reduction of a Feu granted to Waydlas, 
oh non ſolutum canonem , by vertue of a Clauſe irritant in the 
Infeftment. The Defender offered to purge, by payment at 

the Bar, and alleadged ſeveral-Decifions that it hath been fo allowed, It 

was: anſwered, that was only the caſe of a Reduction upon the AF ot Par- 
lienent , declaring Feus null for not payment of the Feu Dutie, but where 
there 15 an expreſs Clauſe irritant in an Infeftment , that cannot be purge» 
able at the Bar 3; elſe ſuch Clauſes ſhould be uſeleſs, ſeing without theſe, 
de jure, the Feu Duties behoved to be payed at the Bar; or otherwiſe the 

Feu annulled. | : 

' The Lords found, that there was a difference betwixt a Clauſe irritant, and 
por the Ad of Parliament , and ſo wowld not admit Hl purging at the Bar ſowpl, 
unleſs the Definder condeſcended upon a Reaſonable Cauſe, ad purgandam mo” 
ram , 4nd therefore ordained then to Condeſcend, | 


Arch- 
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Archbiſhop of Glaſgow 
contra 
Commiſſar of Glaſgow. 
Feb. 14, 1666. 


'T He Archbiſhop of Glaſgow purſues a Declarator, or to hear and ſee it 
. found and Declared , that Commiſſars ought to be perſons qualified, 
and able to judge according to Law, and that if they be not, they might 
| be deprived by the Ai? 1609. empowering the Biſhops , . then reſtored, to 
appoint able , and ſufficient men , Commilſlars in all time coming 3 and 
by the A& of Reſtitution 1661. whereby the like power is granted, except- 
ing Commiſlars nominat by the King, unleſs he be inſufficient, or malver- 
fant : and ſubſaumes that Mr. Will:am Fleming 1s not ſufficient , norquali- 
fied for that Placez and alſo, that by the injunctions given to Commilars; 
mehtioned in the AF 1609. there 1s no place for Deputs, unleſs it were by 
ſpecial conſent of the Biſhops , and craves that 1t may be declared, that the 
aid Mr. William may not Serve by a Depute. The Purſuer mfiſted on the 
firſt member. It was alleadged for the Defender, that he had his Place both 
from the King, and Biſhop Fairfou! confirming the ſame with a Novo damms: 
' and therefore, though he might have been queſtioned before the ſaid Rati- 
fication, and new Gift 3 yet now he cannot be queſtioned upon infuff cien- 
cy, butonly on Malverſation, whereofthere is no point alleadged, nor con- 
deſcended on , nor is his inſufficiency qualified by any A& of inorderly Pro- 
ceſs, or injuſtice committed by him now theſe five years, and asBiſhop Fair- 
foul, who acknowledged him to be a fit, and qualified Perſon, by his Ra- 
tification could never quarrel him upon inſufficiency , neither can this Bi- 
ſhop. 213. The Defender has his Place with power of Deputation 3 and 
therefore baving given eight thouſand merks to the former Biſhop for his 
Ratification , with power of Deputation, he cannot be queſtioned on his ſuf. 
ficiency , being able, per ſe aut per deputatum, and no 44 alleadged of inju- 
ſtice. It was anſwered by the Purſuer to the firſt Defenſe , that albeit this 
Gme Biſhop bad admitted this Commiſlar, upon hopes of his Qualifications, 
et if contrair to his expeCation , it appears he is not qualified for ſo emi- 
Tent a Judicature. He may juſtly quarrel him of inſufficiency, as well as a 
Maiſter whom he ordained. 21y. Though the fame Perſon might not, yer 
his Succeſſor in Oftice might , and is not bound to acknowledge what his 
Predecefſor did by miſtake , or otherwayes to the detriment of the Sea, 
which were in his option, without a Rule, or requiring Qualifications, as 
the raming of Commiſlars. To the Second, albeit Deputs were allowable, 
as they. are not by the Injunctions, yet the principal Commiſſar, who muſt 
Regulat, and anſwer for them, muſt alſo be qualified ; both by the A& 1609: 
and the exception 1661. which enervats both the Defenders Gifts. 


The Lords found that Member of the Lybel on the Qualifications, and ſuffici 
ency Relevant, 


Mod. 


— — 
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My Lord Ley 
contra 
Porteous. 


Feb. is. 1666. 


Y Lord Ley, having Right by progreſs to the Reverſion of an old 
| Wodſet, uſes an Order, and purſues Declarator thereupon. The 
Defender alleadged no Declarator, becauſe by the Reverſion, there is - 
Tack to be granted , to begin after Redemption , and to continue for ſy 
many years, It was anſwered , that Tack was null, and invalide, not only 
by Common«law , as anuſurary* PaGtion , givingthe Wodſetter more then 
his ordinary Annualrent , but by aſpecial AG of Parliament, Ja. 2, Par. 1449. 
cap. 19, whereby ſuch Tacks taken in Wodſets, . to endure ny booms after 
the Redemption, for the half mail, or near thereby, ſhall not be keeped - 
and as by the late A# of Parliament, between Debitor and Creditor, it ispro- 
vided , that where old Wodlets were granted before 1650, when annual 
was at ten for'ilk hundreth,the Wodſetter may, upon offer of Caution for 
the annualrent , take Poſſeſſion , unleſs the Wodfetter offered himſelf to be 
comptable for what exceeds his annualrent, It was anſwered for the De- 
fender, that his Defenſe ſtands yet Relevant , — the anſiver, 
for as to the old A# of Parliament , it is in deſuetude, and it hath been 
the common cuſtom to grant ſuch Tacks in Reverfions , which have til} 
been obſerved, and were never quarrelled, neither are they uſurary , ſcing 
the Tackſman has the hazard of the Fruits, and all burdens, fo his Tack- 
Duty, how. ſinall ſoever , unles it were eluſory, canbe no uſurary paQion, 
more then taking Lands in a proper Wodlet , which pay more then the true 
annualrent, which was never found uſurary, 2/9. This Wodlet is granted 
fince that old A#, whereby the benefit thereof is totally paſt from, As to 
the new A#, the Clauſe bears expreſly, that un the none Redemption, 
or none Requiſition, the conditions therein ſhall take place , which cannot 
be extended to aTack,to be granted after Redemption. It was anſwered, that 
the firſt 4@bears,not only a Regulation of Wodſets already then granted, but to 
begranted,bearing expreſly,who takes or has taken Lands in Wodſets,8&c.and 
there is nothing in the Wodſet to renunce the benefit thereof. As for tk 
cuſtom, A#s of Parliament are not derogat by cuſtom of privat parties, z- 
quieſcing in their agreements; But the cuſtom ofthe Lords by current Pc- 
cifions. As to the laſt A@, it ought to be drawn, gd pares caſus, and ;he 
Lands are not effeually Redeemed, till the Tack be ended. 


The Lords found the laſs AG no ground for annulling ſuch Tacks. but found 
the firit AZ g gaad ground , if it were ſubſumed according ts it , that the Lands 
were ſet for half Mail or thereby, | 


Lyon of Muires; 
contra 
Gordox and others, 
Fodem tte. 


Ohn Lyon of Myireck, having obtained Decreet of Spuilzie of certain Goods, 
againſt Gordox and others, they ſuſpend and alleadge the A&# of Indemni- 
#3, that they took theſe Goods , being under the Command of the Marqueſs 
0 


ar. 


The Decifcons of the Lords of Seſsion. 357 


of Hunil;y, It was anſwered, that the Charger was in friendſhip with the 
Marque's, and on his lide, and fo they cannot Cloath themſelves with th: 
Ad of indemnity, as done upon hoſtility, 2ly. The A# Indemnifies only 
Deeds done by Command , and Warrant of any pretended Authority 3 but 
here no ſuch Order is alleadged, It was anſwered, that Orders werenor 
given in Writ, and it none get the benefit ofthe Indemnity ,, but theſe can 
thew . or prove Orders, tew, or none will enjoy itz nor need the Suf: 
penders to Diſpute whote ide the Charger was on ; ſeing they ated by Order. 


The Lords found, that it was ſufficient ts alleadye that the Charger was, the 
time of the Intromilſ.ou, afFually in Arms, and ated it with a Party, being 
then in Arms, (ut netded 101 prove their Order, or the application of the Grads 
to prblickuſe ; bu! found it Relevant, if 14 were offered to be proven ly the Suj- 
enders Oath , thai they had no Warrant, or Order, or pro ut de jure, that they 


applyed them to their own privat uſe, not for any publick uſe, 


Fames Borthwick 
contra 

Janet Skeen, 

Feb, 15, 1666. 


Ames Borthwick, having obtained Reduction of Janet Skeens Literent-righe, 
j as a n0n habente poteitatem , obtained payment of a Terms Rent betore 


the Decreet of Redugion. Janet purſucs for that Term, avd alleadges 
that the Decreet of Reduction could not be etfectual till it were pronunced, 
albeit it bear her Right to be null, ab 72tio, yet that is but S/zlus caries, It 
was anſwered, that. the Tennent payed bore fide, atter Reduction obtained, 
and intimat to him, and that the Lords may ex arbitrio , find the effeR of 


the Reduction, either to be aſententia, Litiscomeſtation, or a Citation. 


In this Reduction the Lirds Aſſoilzied the Tennent ſor this Term, though be- 
fore Sentence. 
Earl of Winton 


contra 
Counteſs of Winton, 
Eodem die. 


He Earl of Wimtor purſues a Reduction of an agreement wade by his 
| Tutors and Curaiors with my Lady , giving her a certain Duty for 
her {ntereſt 1a his Coal, as being minor, and Je/ed, in fo far as by her Con- 
tract, ſhe had only Right to the fourth part of the Coal in his Property ; 
now his Coal for ſeveral years, has been in his Feuars Lands, by Reſervati- 
on in their Rights. And alſo craved the bygons. It was anſwered , that 
bona fide poſſeſſor fait ſruGus conſumptos ſuos , the Lady by the Agreement, 
could not compt for the years Duty ſhe had gotten. It was anſwered, that 
this holds not in the caſe of Minority, and Lzſion. It was anſwered, that 
albeit Minority Repones, as to any principal Right, yet not as to the F ruits, 
and accreſcences medio tempore, 
The Lords Reduced, but Aſſollzied the Lady from Repetition. 


3L Sharp 
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Sharp of Houſtoun 
COntra 


Glen. 
Eodem dl. 


Le Purſues for Mails and Duties of ſome Lands. Houſtoun compeazs, 
(; and alleadgesthat he has Right to theſe Lands, by an Apprizing ex- 
pired. It was anſwered , his apprizing was null, becauſe it proceeded on 
four Bonds, the Term of payment of one whereof was not come the time 
of the Appryzing, and ſo not being due, the Apprizing was void, quoad to- 
tes. It was anſwered, the ſum was due , albeit the day was notcome, 
and ſobeing but, plus petitur tempore, he was willing to admit the appriz- 
ing to be longer time by the double, redeemable atter the legal were ex- 
pired, then all the time he apprized before the hand, | 


The Lords found the Appryzing void gs to that ſum, Whereupon occurred io1l em, 
to conſider wkether the appryzing ſhould fall in totum,or ſtand for the other 3 Bonds, 
And if ut Stood for theſe , whether 4 proportionable part of the Lands appryzed 
effirand to the Bond, whereof the Term was not come, ſhould be found free, or 
if the reſt ſhould affe the whole Lands, as if for theſe only the appryzing had 
been led, wherein the Lords were of different opinions, and recommended to the 
Reporter to agree the Parties. 


Lady Otter 
contra 
Laird of Otter. 
Eodem die. 


Aird of Otterhaving Infeft his Wife in ConjunQ-fee, or Liferent, in 
certain Lands, cum molendinis, did thereafter build a Miln thereu 

and the queſtion ariſing betwixt the Liferenter and the Heir , who ſhould 
have Right tothe Miln? The Liferenter alleadged 4dificium ſolo cedit. The 
Heir alleadged, that a Miln is diſiin@um tenementum, that cannot pals withs 
out Infefttment, aud the Clauſe 1n the tenendo cum molendinis, /is not ſuffici- 
ent, not being in the Diſpoſitive Clauſe, nor any Miln built then : and he 
offered to make up all the Literenters damnage, by Building on her Ground, 


The Lords found that the benefit of the Miln belonged to the Liferenter, 
as totheMultures of all that was ground without theThurlage,but found it not 
to extend to Lands of the Defun&s, which he had Tharled to the Miln. 


John Hay of Knokondie 
contra 
Litlejohn, * 
Eodem die. 
OAN Haz purſues Litlejohs for the damnage ſuſtained by a Houle belongs 
[ ing to Liilejohr, falling on the Purſuers Houſe. It was alleadged the 


Defender was only Apprizer of a Liferenters Right, and this behoved to 
lye upon the Fiar, who was oblieged to uphold the Liferenters Houle, 


The 
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The Lords found the Defender lyable, ſeing he poſſeſt as Apprizer ftx- 
teen years, and alſo intrometters with the profits of the- Houſe , are havie 
for the damnage ſuſtained n—_ , ſeing both Fiar and Literenter , were 
oblicged to uphold it , and are lia le de dammno. 


Lord Salton 
contra 


Laird of Park «nd Rothemay. 
| Feb. 20. 1666, | 


He Lord Ochiltry having a Diſpoſition of the Eſtate of Salton , from 

tae umquhil Lord Salton in ammo 1612. Diſponed the ſame to Park 
Gordon, Rothemay and others. This Lord Salton having granted a Bond to 
Sir Archibald Stewart of Blickball, he thereupon apprized all Right that coald 
be competent to the Lord Salton of that Eſtate: which Right being now re- 
troccefled to the Lord Salton : he purſues Reduftion of the Lord Ochzltries 
Diſpoſition, and of all theſe Rights founded thereupon in conſequence, 
The reaſon of ReduRion is ' founded upon an Interdiction, againſt the Lord 
$alten, Diſponer, before his Diſpoſition 3 and there having been a Proceſs 
formerly depending at the inſtance of umquhil Sir Archibald Stewart, and 
being Transferred after his Death, the Lords allowed the Procels to proceed 
upon the Minute of Transferrence, without Extracting the Decreet of Tran(- 
ferrence , which behoved to include the Proceſs, and hail minuts, which 
could not be done for a long time, whereupon the Lord Seton, now infiſting 
in the principal Cauſe. It was alleadged, firſt, No Proceſs, till the Prin- 
cipal Cauſe were wakened : For albeit the principal Cauſe be Transferred; 
yet it isbut inſtatu quo ; and therefore being fleeping} there can be no Pro- 
ceſs, till after the Transferrence, there be a wakenmg. 


The Lords Repelled this Alleadgence, and found the Transferrence ſuffi. 
cient without any wakening. It was further alleadged Abſolvitor,becauſe the 
Purſuers Title being an Apprizing, the Defender has an anterior Apprizing, 
which does excludethe Purſuer, ay and whileit be Reduced , or Redeemed, 
It was anſwered , that the ground of this Puriute being a ReduQion , up- 
on Interdigion; the Interdiction cannot be diredly apprized , but only the 
Lands belonging to the Pcrlon Interdicted , being Apprized , all Apprizers 
or other fingular Succeſlors , coming in the place of the Heirs of the perſon 
Interdifted , may purſue on their Rights, and thereupon Reduce volun- 
tar Diſpoſitions, made contrair the Interdi&tion : which InterdiGtion is not 
a Right it ſelf, but »edinm impedimentum extluſiut of another Right, as an 
Inhibition, and as a firſt Appryzer cannot hinder a ſecond Appryzer to make 
uſe of his Right, except in prejudice of the firſt Appryzer 3 1o he cannot 
hinder him to make uſe of the Interdiction, to take away a voluntar Difi 
fition , but prejudice of the firſt Appryzersappryzing , as accords > And 


in the fame way a ſecond Appryzer , or any Creditor might purſue upon an 
Interdicion ot Inhibition agaiaſt a Creditor. 


Which the Lords found Relevant , and declared the Purſuer might Reduce this 


volunter Diſpoſition upon the InterdiGdion , but prejudice of the Defenders 4p- 
prozing W-7 


3L 2 The 
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contra 
Hugh Mcculloch. 
Eodem die, 


He Laird of Balnigonn being arreſted in Edinburgh, for a Debt due tg 

a Burges , Hengh M*cul/och became Caunon tor him in theſe Termes 
- that he ſhould preſent him to the Diets of Proceſs , and ſhould make pay-. 
ment ot what ſhould be Decerned againſt him , if he did not produce him 
within Termes of Law, perdente Hite, Balnigoun raiſes Advocation, and Nt 
the ſame Diet that the Advocation was produced Judicially before the Bail. 
zies, Hengh Mcculloch allo produced Balnigonn, and Protelted to be free 
of his Bond as Cautioner : the Bailzies did not Incarcerat Balnigowy, hy; 
refuſed to Liberat Henugh M*culloch, till they ſaw the Event of the Advoca- 
tion. The Caule b.ing Advocar, and Decerned againſt Balnigoun , who 
ſuccumbed in an alleadgence of payment. The Purluer craved Sentence a- 
oainſt him, and Heugh Mrewlloch his Gautioner. It was an(wered for Heugh 
Mcculloch, that he was free, becauſe he had tulfilled his Bond, in preſent 
ing Bllangour, and Proteſt.ng to be tree , albcit the Bailzies did not tree 
him, that was their fault, It was anſwered, that the Advocation being raif: 
ed , hindred the Bailzies to Incarcerat, becauſe they might not proceed 5: 
ter the Advocation; and therefore the Cautionric behoved to ſtand, other- 
wiſe all A&s of Caution, to anſwer as Law will, might be fo elided, 


The Lords found the Cautioner free, and found that the Bailztes, notwithſtand- 
ing of the Adwacation, might tncarcerat the principal Party , unleſs he had fownd 
new Cantion , for ſeing if he had found no C antion, a principio, but had been 
Incarcerat, till the Cauſe had been Diſcuſt the Advocation wonl4 not have likerat 
him : and whenſoever the Cautioner produced kim Judicially, and proteſted to be 
free, he was in the ſame caſe as if he had been Incarcerat, and therefore the Bail- 
Zies might have detained him in Prijon , notwithilanding of the Advocation, 
which did ſ6# the Cauſe, 


Mcbrair 
contra 
Sir Robert Crichtoun, alzas Murray. 
Fodem die. 


19% Mebrair purſues a Removing againſt Sir Robert Crichtoay, who al- 
leadged abſolvitor, becauſe the warning was null, in ſo far as he being 
notourly out of the Countrey. The Warning proceeded on 40 days, not 
only at the Ground and Paroch-kirk, but alſo at his Dwelling-houſe, where- 
as it ought to have been on Letters of Supplement on 60 days, at the Mercat 
Croſs of Edinburgh, peer and Shore of Leith, It wasanſwered, that the AF 
of Parliament anent Warning, was only on 40 days without diſtin@ion, being 
out of the Countrey, or in the Countrey - and it was ſufficient that the Sum- 
monsof Removing upon the Warning, was upon 60days; becauſe the Warn- 
ing at the Houſe, was rather an Intimation then a Citation, which was ſufb- 
cient, ſeing the Defender had been butſhort while out of the Conntrey, not 
animo remanendi, and fo had ſtill a Domicile where he was Cited. - 


The 


The Decifrons of the Lords of Seſrion; 361 


The Lords ſuſtained the Warning , but in Rejpet} the Defender had probabilem 
cauſam dubitandi. They ſuperceeded the Execution to the next Whitſonday, 
without ay Violent profits, 


Lord Borthwick 
contra 

his Wodſetters, 

Feb. 21. 1666. 


He Lord Borthwick purſues an Accompt and Reckoning againſt ſeves- 
ral Wodſerters, who had Wodlfets from him in the year 1660. to 


Count and Reckon for the Superplus of the Wodſet,more then their 
annualrent ſince the A# of Parliament between Debitor and Creditor , up- 
on that Clauſe thereof, appointing Wodleters, who have proper Wodlets 
before the year 1650. or lince before the AF to Compt, and be lyable for 
the ſuperplus more than their due annualrent. It was alleadged for the De- 
fenders, That the Purſucrs had in the Wodlſcts exprefly Renunced the Ufar- 
pers AF in favours of Debitors, and all ſuch As made or to be made - and 
by the ſaid AF between Debitor and Creditor, there is an Exception, where 
Perſons have renunced ſuch eAs. It was anſwered that that Exception is 
inſert in the 4# before this Clauſe, in Relation to Wodlets, and does notre: 
late toit, but unto the furmer Provilions , of Suſpending the Sums, which 
wasalſo the Tenor of the Uſurpers AF , and therefore the Exception of the 
Renuncing ſuch AFs, cannot extend to the Caſe of accounting for Wodlets, 
which could not be thought upon , the time of the Wodſet , and of the 
Renunciation 3 this Clauſe being according to common Law , to hinder 
Uſury , which might have been indireRly taken by proper Wodlets, though 
theſe by the Cuſtom , uſenot to be quartelled. 


The Lords Repelled the Defenſe , in reſpe&t of the Reply, and found the 
Exception not to extend to the Caſe of Wodlets, 


It was further alleadged for the Defenders, that they were not lyable to 
to compt for the Superplus, or all years bygone ſince the AF of Parliament, 
nor at all, except in the Caſe that they had been required to quite the 
Poſſeſſion of the Wodſet, and Security had been offered them for their Mo- 
ney, and they had choſen rather to retain the Wodſet, and to compt for the 
Superplusz for as to all years preceeding , they were boza fide Polleſlors, 
and had ground to preſume that the Purſuer did acquieſce in the Wodſet, as 
only proportionable to the annualrent , and it were unjuſt and of evil conſe- 
quence, that if the granter of the Wodfet ſhould forbear to offer Security for 
20 years upon hisoffer then, the Wodletter ſhould be oblieged to Compt from 
the AG of Parliament. It was anſwered, that there was no inconveniency, 
ſcing the Wodl(etter might, ifhe pleaſed, quite the Poſſeflion, and then was 
not comptable at all ; But if he would retain the Poſlefſion , he could not re- 
fuſe to compt for all bygones, ſince the* AF of Parliament, 


The Lords having conſidered the Clauſe of the AG of Parliament, found the DE- 
fenders only lyable from the time of the offer of Caution, and Requiring the Poſeeſ- 
fron, and not from the date of the Aﬀtof Parliament, ſeing the Clauſe bears , they 
ſhall bave ly the Wodſet, which tooks to be ſuture only; and ſeing the Wodſetters 
might have Builded or Planted for their own accommodation , an4 therefore might 
rather reain the Poſſ:|ſion then other Security. 


a) gil- 
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Ogilby 
contra 
Eodem die. 


He like caſe was decided betwixt Ogilby and 

where this was further Repreſented, that the Summonds couldnot 

be Suſtained, unleſs the x had been made by way of Inftrument 

before the Summons, yet the Lords Suſtained the offer inſtant] 
made tohave effe& ab hoc tempore, but not from the Citation, It was alſo fur. 
ther alleadged for the Defender , that there was now no Caution offereg, 
It was anſwered for the Purſuer, that there needed no Caution, ifthe Wgg. 
ſetter choiſed to retain the Poſſeſſion; becauſe the Wodſet it ſelf was ſaffici. 
ent Security, It was anſwered , that they were not obliged to ge. 
clare 'their option, till Caution were firſt offered by the granter of the 
VVodſert , andthe Statute behoved to be ſtrictly Obſerved. It was anſyex. 
ed, that there was here no detriment to the V Vodſetter, and the granter of 
the VVodſert might be ſo poor as not to be able to find Caution. 


The Lords found, in reſpe&t ofthe 4& of Parliament, that Caution 
behoved to be offered , and would nor exceed the Terms thereof. 


conrra 
The Sheriff of [nverneſ. 
Eodem die. 


being purſued for Theft-boot before the Sheriff of 
Inverneſs, upon the old AG of ' Parliament James 2. bearing , that whoſoe- 
ver ſhould compone with a Thief, for ſtollen Goods ſhould be lyable in 
Theft-boot, and puniſhable as the Thief or Robber, He raiſes Advocation 
on this Reaſon , that the AF was in deſuetude, and the matter was of great 
moment and intricacy , what Deeds ſhould be compted Thett-boot , where- 
into no inferiour Judge ought to decide , becauſe of the intricacy. It was 
anſwered, that the Lords were not Competent Judges in Crimesz and there- 
fore could not Advocat Criminal Cauſes from inferiour Courts -, and the 
Earl of Murray being Sheriff, and having ſufhcient Deputs, both ſhould con- 
cur in the careful Decyding of the Cauſe. It was anſwered, that albeit the 
Lords did not Judge Crimes, yetit was competent to them to Advocat Cri- 
minal Cauſes , ad hunc effetum, to remit them to other more competent un- 


ſuſpe&t Judges. 


The Lords Adwocat the Cauſe from the Sheriff , and Remitted the ſame 
fo the Faſtice , becauſe of the antiquity of the Statute , and imtticacy of the 


Caſe. | 


— 


Lock: 


I — _— —_— 
—_— 


\ 


( 
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Lockbart 

contra 
Lord Bargany. 
Fib. 22, 1666. 


He umquhil Lord Bargany being adebted in aſum of Money to Sir Wil- 
5 | liam Dick,he appryzed,butno Intetrment nor Chargetollowed. There- 
after a Creditor of umquhil Sir William Dicks, appryzes, but betore the ap- 
pryzing , Lockkart upon a Debt due by Sir William Dick , arrclts all fums1n 
my Lord Bargany's hand, and purſues to make forth-coming. This Lord 
Bargany takes a Right from the appryzer, for whom it was alleadged, that 
he ought to be preferred to the Arreſter, becauſe the arreſtment was not ha- 
bilis modur , in ſo far as Sir Williow Dick having apprized tor the ſumin que- 
ſtion, the apprizing is a judicial Diſpoſition, in ſatista@ion of the ſum; 
and (o it could not be arreſted , unleſs it had been moveable by a Requiſitt- 
on or Charge, It was anſweaed, that the A@ of Parliament, Declaring Ar- 
reſtment to be valid upon ſums, whereon [nfeftment did not aCtually tollozy, 
made the Arreſtment habile, and the Apprizing can be n1 no better caſe, then 
an heretable Bond Diſponing an annualrent. It was an{wercd, that the 4& 
of Parliament was only in the caſe of Bonds, whereupon no Intettment fol- 
lowed, but cannot be extended beyond that cafe, either to a Wodlet granted 
for the ſum, where the Property 1s Diſponed , where no Intettment had tol- 
lowed ; or to an Apprizing, which is a judicial Wodlet, pignus pretorings. 
It was anſwered, that the Reaſon of the Law was alike in both caſes, to ab» 


brige the Lieges unneceſlar Expences by apprizing. 


The Lords preferred the Apprizer, 


Biſhop of Glaſgow 
contra 
Commiſſar of Glaſgow. . 
Eodem die. 


7 by Biſhop of Glaſgow infiſted in his Declarator againſt the Commillar 
of Glaſgow;and alleadged'firſt that by injunRions related to in the A& of 
Reſtitution 1609. It was provided, that all Commiſſars ſhould Refide at the 
place where the Commiſlariot Sat, and ſhould not beablent, but upon nec<(- 
lity , and with leave ofthe Biſhop , under the pain of Depoſition, and that 
in caſe of the abſence of the Commillar, through ſickneſs, or other neccfſi- 
ty, or through being declined in theſe Cauſes, the Biſhop ſhould name a De- 
put - From whence it was alleadged, frſt, That the Commiſſar had already 
Tranſgreſled the Lnjun&tions, and deſerved Depoſition for none Reſidence, 
and for appointing, Deputs himſelf, not appointed by the Biſhop 3 yea, for 
continuing to make uſe of theſe Deputs, albeit the Biſhop did intimarthe In- 
jundions to him, and dig Judicially require the Deput not to fit, and rook 
Inſtruments thereupon. 21y, That in time coming it ought to be Declared, 
that the Commiſſar ought to Relide, under the pain of Deprivation, and to 
4G by no Deput, but ſuchas were authorized by the Biſhop. It was alleadg- 
edforthe Defender , Abſolvitor from this Member of theDeclarator, becauſe 
the Defender had his Office from the King, and the late Biſhop of Glaſgow, 
with power of Deputation, And as to the InjunGtions, firſt, They had no. 


PR 


e 
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authority of Law 3 for albeit the At of Parlizment 1609, related to Injun. 
Qions to be made ,, yet it did not authoriſe any Perſons to make the fame 
nor is it conſtant, that theſe are the InjunCtions that is alleadged tobe made 
by the Biſhops in 470 1610, 21y. Albeit they had been then ſo made, they 
are in deſuctude , becaule ever fince , all Commiſlars have enjoyed their 
place with power of Deputation, and excrciled the ſame accordingly, 3hy, 
There is no InjanRion againſt the Biſhops, giving power to the Commiſſirs 
to Deput; for albeit the InjunRions bear,thatin ſuch caſes he could not give 
Deputation;and thereforetheCommillar did not wrong,to continue his Deput, 
And it ism{t necſfar,that the Commitlar ſhould have a Power of Deputation 

or otherwiic, their Office is cluſory, ſeing the Biſhop may be abſent,or refule 
to Depute any Perſon , in cate of the Commitlars neceffary abſence, and (6 
both delay Juſtice to the Leidges, and Evacuat the Gife, Tt was anſivered 
for the Purluer , thar firſt., the tnjunctions were commonly received and 
known through all the Kingdom, and are Regiſtrat in the Commiſlars Books 
of Edinburgh, bcing the Supream Commillariot , and according thereto, the 
Lords have decided in Advocations and ReduRtions 3 and albeit they have 
not been obſerved , ſeing there 1s no contrair Deciſion , they cannot go in 

deſuetude by meer none obſervance. 2/y, That the Injunctions do import, 
that no Deputation can be granted by Cymmiliars, but only by the Biſhops 
in Caſibus exprejjus. It is clcar from the. torclaid two InjunGionsz for to 

what effe& ſhould the Comwilſſars Refidence be required , if he might at his 

pleaſure a& by D-puts; and why were theſe caſes expreſt, if Deputation were 

competent 1n all Cates. 5/y, Albcir the power of Deputation granted by 

Biſhop Fairfew! be ſutficient, during his hte, and ſeclude him from quarre|- 
ling the ſame, perſonal oljeGione, yer that Exception 15not competent againlt 

this Arch-biſhop. 41y, The InjunRions being ſept up to theKing, His Majeſty 

bas Signed and Approven the ſame, which therefore Revived them, and for 

the inconveniency upon the Biſhops abſcnce or retulal, is not to be ſuppoſed, 

but that the Biſhops concerned in the Commiſſariots, would provide remeid 

in ſuch Caſes. The Defender anſwered, that Ats of Parliament were not 

drawn ad pares caſus &- c0nſequentias, much leſs their InjunCtions, and though 

. they were now Revived , yet that cannot be drawn back to the power of 
Deputation granted before :; Neither can this Biſhop bein better condition 
then his Prececefſor, or quarrel his Predeceflors Deed, which he had power 
to do, The Defender did alſo reſume the Defenſe, as to ſufficiency and 
trya] , that feing he had power of Deputation, he was not lyable to Tryal, 
' Nor to Relide , if his Deput. were ſufficient. 


The Lords found, that albeit the power of Deputation ſhould abſolutely 
ſtand z yet the principal Commiſlar behoved to be be ſufficient, and ordi- 
narly Reſident, ſeing his ſufficiency was both requiſit by the AF of ReStitu- 
tion 1609, | and by Exception in the A& of Reititntion 1661. and that he 
ought todire@ and over-rule his Deputs, for whom he was anſwerablez and 
therefore-was oblieged to Refide , that albeit he did not conſtantly fit , yet 
he might adviſe with his Deputs in important Caſes , and the Lieges might 
have acceſs to him to complain in caſe of the Deputs Malverſation, and as 
to the power of Deputation it ſelf , and the Injunctions, 
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The Londs fiund, that the Defender was in bona fide, 1# enjoy theſe Privi« 
ledges till i} was declared, notwithſtanding he was required t#the contrair : but 
& to the future , they found that he ought to reſide, and make uſe of no Depner, 
without the conſent of the Archbiſhop , but whether that ſhould be only Pro re na- 
ta, or by a warrand for juch Perſons, not only upon neceſſar occaſions , mentioned 
in the injunGions, but dlſo in others , that the Deputs might ordinarily fit and 
adviſe with the Commiſiars » in Caſes of importance. The Lords were of di 
judgements , and recommended to the Biſhop im common , 10 conſider what was fit 
is that Caſe , but declared only eccording 10 the Injuntions withous tmerpretat. 
ing how far the Deputation ſhould reach. 


Children of the Farl of Buchan 
contra 


Lady of Buchan. 
February 23. 1666. 


He fix Children of the Earl of Buchan» purſue their Mother for Alj- 
ment. It was alleadged abſolvitor , becauſe their was neither Lay, 
Statute nor Cultome of this Kingdom , oblidging a Mother to Aliment her 
Children. 21y, Albeit there were, ſheoffers her toadmit them in herFami- 
Iy, and to entertain them according to her means , but can never be oblidg- 
ed to pay a modification , in Money our of the Family ; for in all Cafes of 
Aliment-of Wives, or Children againſt Parents, the offer to accepr, and 
Aliment them in the Family, according to the Parents Means, doth alwayes 
exclude Modification .. as was lately found in the Caſe of Sir Andrew Dick 
and hisSon. It was anſwered , that the Law of Nature is a part of the Law 
of this, and all other Civil Kingdoms, and according thereto the Lofds do 
alwayes decide, in Caſes now occurring, where there was neitherStatute nor 
Cuſtome and if Aliment bedue, the manner and meaſure is i= arbitrio juds- 
cis, who may juſtly. ordain their Children to be bred from their. Mothers, ſe4 
ing ſhe hath miſcarried , and Married a depoſed Miniſter. It was anfivered, 
that the Law of Nature , without our Cuſtome is no ſafficient Law to us, 
and does not mduce cbligationem civilem , but only pietatem & affeum, upori 
which ground 1t 1s, that there was neceſſity of this 5tatute to appoint an Ali- 
ment & Heus againſt the Wairdatars and Liferenters, which infinuats that 
there was nofuch Law before, and if the Law. of Nature, be the adequar 
Rule, weare oblidged to entertain the Poor, and all in diſtreſs; and-there.. 
fore rhey might purſue us thereupon, 2dly, There is no Reaſon to put it i 
arbitrio judicis , whether a Child ſhould be Educat with the Parent, ©- who 
muſt Aliment him, even upon pretence- of the Parents miſcarriage, for that. 
being the indiſpenſable Right of Parents to educat their Children,as they ſee 
cauſe,eſpecially who demand Aliment of them,it ought not to be in the acbi- 
trament of any Judge, unleſsit were a Parliament,' and this arbitriment would 
lay the Foundations to encourage Children to deſert their Parents, and to 
claime Aliment out of their Family, and to pretend the Parents miſcarriages, 
as unfit Perſons to be bred with , and notbreeding them in 4 fit way ; 
which accuſations were prohibit by the Civil Law, and neveradmitred by 
our Cuſtome; for albeit the Lords may appoint the way of Education of 
Pupils , their Parents being dead : yet Tutors haveno ſuch intereſt, as Par- 
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'" "The Lords ſound the Mother oblidged to Aliment the Children jure naturz 
which was ſt Fr to infer this Civil Obligation, and Aion, bat found that 
theoffer of Alimenting them in ker Family, was ſufficient according to her mean; 
and they could demand no Aliment, nor Modification extra familiam : þ gy they 
found that theLords had thus ſuſtained Aliment to Children againſt their Fathers 
Hof upon the Act of Parliament , which is competent againſt all Liferenters and 
'Donatars , without var pag of their being Parents, but ſuper jure naturs 
which they found, would not extend 10 the obligation of Charity, and which "» 
20 definite rule, but at the diſcretion of the. giver, and was not allowed u , 
civil ollication by any Nation 


Grant 

contra - 

Grant. 
February 24. 16 66. 


Forge Crant, having Appryzed a Wodſet Right from Grant of Myry;. 
'S the ; and thereupon obtained a Decreet of Removing, and Mails, and 
Duties , againſt Grant of Kirkdails Redudtion was raiſed thereof, and of 
the ground of the fame. viz, of the Wodfet Right on this Reaſon, thatthe 
one half of the Sum was payed, andthe Wodfet rcnunced pro tanto, lon 
before the Appryzing. It was Replycd , that there was an Inhibition 
for the Sum , whereupon the Appryzing proceeded, after which Inhibition. 
if any payment was wade, or Renunciation grantcd , the famine was te. 
duceablegex capite Inhibitionis, It was anſwered, that all that the Inhibition,and 
ReduRtion thereupon could work, was in fo far, as might extend to the 
Grisfa&ion of the Sum; and nowthey were willing to fatisfie the whole Sum 
' cum omni cauſa. It was anſwered. that no ſatisfaction could now be ac- 
cepted ; becauſe Appryzing having tollowed upon the ſamine, and being 
expired , and no ſatisfaion being offered within the Legal, or the time of 
the Redu&ion, it cannot now be admitted. It wasanſwered , that the In- 
hibition could not only work , that nothing done after the ſame ſhould he 
prejudicial to the Sum, but alterednot the Caſe,as to the Appryzing,led long 
Thereafter ; unleſs the Inhibition had been raiſed upon the Appryzing, 


The Lords found that Inhibition could not be taken away, or ſatisfied by pay- 
ment of the Sums after the expiring of the Apprizing , wheretn the President re- 
membred of a former Caſe , that even in the obiaining of the ReduTion, ex capite 
Inhibitionis, the effer 10 ſatisfie the Sum, whereon it proceeded was repelled: 
In reſpe# an Approzing thereupon was expired, ; 


—  —  — 


Sir Robert Sinclar 


contra 
Laird of Waderbarn: 
Eodem die. 


JT Ohrn Stewart Son to the Earl of Bothwell, being Abbot and Commenda- 

tor of Coldinghame, the Earl being Forefaulted in Parliament , his Son 

' was diſhabilitat to brook any Lands, or Goods in Scotland 5 whereby Johr: 

ll from the Right of Proviſion of the Abbacie : Thereafter the King ond 
. | REXE 
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nexed the Abbacie of Coldinghame , which was excepted from the general 
Annexation 1587+ to the Crown» excepting the Teinds; and gave Right 
of Reverfion, both of Lands and Teinds, to the Earl of Hoomr . whogave 
4 Tack of the Teinds of Kelfo and Caumerjame to the Laird of Wedderbers. 
Thereafter John Stewart was, by A@ of Parliament reſtored , and the for- 
mer A& of Diſbabilitation reſcinded , whereupon Fohrn Stewart demitted his 
temporal Proviſion in the King's hands , and got it Erected in an Heretable 
Right: he thereupon Infeft Dowglas of \Juleck tor relief of Sums. Sir 
Rebert Sinclars Lady, as Heir to him, purſues for the Teinds of Kefo, and 
Cumerjame , upon the Infettment of Relief. He had before obtained Sen. 
tence for the Years preceeding John S# warts death, during which, his 
temporal Proviſion ſtood , and as to which there was litle controverſie by 
the Ad of Rehabilitation 3; but now the Purſuer inſiſted for the years after 
John Stewarts death. It was alleadged for the Defender, Firſt, That he 
has Right by his Tack unexpired , from the Earl of Hoow, who had the 
only Right of Fee, to the whole Abbacie , by his Infeftment granted to him 
by the King , long before the Infeftment granted to John Stewart. It was 
anſwered, that the Earls Infeftment, proceeding upon Fohr Stewarts dil. 
habilitation, thar being reſcinded , and he rehabilitat , the Ear's Infettment 
fell in conſequentiam, and John Stewarts Right, on his own dimifſion is the 
only Right. It was anſwered, for the Defender, that the Earl of Hooms 
Right did not proceed folic upon Jo Stewarts diſhabilitation, bur onthe 
AR of Annexation following thercon , Arno 1612, And Johns Rehabilitati- 
on could put him in no better condition, than before the Diſhabilication, 
and ſo could extend no further , but tothe Perſonal Proviſion he then had, 
It was anſwered, That in that ſpecial ACt of Annexation 1612. The Spirit- 
uality, or Teind was excepted, as it was in the General AQ of Annexation, 
and fo no Right granted by the King , till the Teinds were dimitted in his 
hand bythe Titular could be reſpected,as being a #ox habente poteſtatem, at 
leaſt not proceeding /egitimo modo. It was anſwered, that the Teinds,though 
not Annexed,yct by the ſuppreſſion of the Popiſh Clergie, they returned to 
the Crown , for the Genetal Aftof Annexation, doth not give the Kinga 
Right , but acknowledged his Right by the Ceafing, of the ends for which 
theſe Benefices were granted, but the Annexation makes them indiffolyable, 
from the Crown, and indilpoſable by the King, and fo the Teinds being 
Annexed , they ceaſe not to belong to the King, but they are at his Dil- 
poſall , and he having diſpoſed of them to the Earl of Hoom , before he dif 
poſed of rhem to John Stewart, the Earls Right is preferable, and fo the De- 
tenders, as his Tacksman, It was anſwered, That all the EreQions of Bene- 
fices, in Temporalitics were only upon Demiſſions ofthe Titulars; for though 
thePopiſh Clergie was ſuppreſt, yet the King preſented Perſons to the Bene- 
fices, who had the Titles of Abbots, and- Commendators, and ſat in Parli. 
ament , but had not the Office, and in fo far they were not ſuppreſt, and 
ſo the King could not diſpoſe of the Benefice, till it were demitted by the 
Titular , in his hands. It was anfwered , that the King could not diſpoſe in 

rejudice of the Titular incumbent, but thatthe Titular ; whowas a na- 

ed Liferenter , his Demifſion ſhould reach the Fee, it was againſt rea. 
ſon, and John Stewart being diſhabilitat, when the King granted the 
Earl of Hoows Right, ſo that there could be no Demiſſion, the Ki ; 
ing in the Commendators place ,; and. could not demit to himſelf - the WiC 
habilitation, at leaſt was equivalent to a Demiſfion , though it ' had been 
neceſlar , as it was not 3 for albeit de'facto., the King Ere&edupon demiſſi- 
ons, yet that he could not after the Abbots death, have EreRted it, or pro- 
3 M 2 vided 
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vided another, or even guring his Life, reſerving his temporal provig 
there could be no doubt, elſe the Demiſſion = Liferencer . or Wen 
ſtrator could never give the KingRight of Fee, which the Refigner had, and 
hexe, the King had the Right of Fee, but not the Refſigner, 


Yet the Lords found . that ſeing all Ereflions by Cuitome , proceeded »n 
Demntiij.ons, that the Erl of Hoom's not proceeding ſo,and John Stewart*s pro. 
ceeditig upon his Demiſjion , was preferable, and therefore repelled the Defenſe. 


It was further alleadged, that John Stewart had Ratified the Defenders 
Tack. It was aniwered , that was but perſonal, and could not be Relevant 
againſt the Defender, being a ſingular Succeflor. It was anſivered, that the 
Purſuers Intereſt being but for relief, the Defender could fatisfie, and pay 

ereſt , upon Aſſignation, and lo his fiagular Title not being abſg. 
lute, might be ſo purged. 

Which the Lord: found Relevant. 


Lord Colvll 


contra 
Town of Colroſs. 
February 27. 16 66. 


Ti E Lord Colvil, being Infeft in the Heretable Office, of the Bailleric 
of Culroſs , by progrets from the Earl of Argy!, firſt Baillie ' who was 
Infeft by the Abbots, before the Reformation; having - full power of all 
Juriſdictions, Civil or Criminal; and of all the Amerciaments, Bloods, anq 
Caſualities to his own behove, he does thereupon purlue a Declaratorofthe 
Right, againſt the Town of Celroſs , which 1s within the Lordlhip of Cul. 
ws. 4 that he had Right to the Bloods, and to all Juriſdictions, Civil and 
Criminal amongſt the Burgefles thereof. It was alleadged, for the Defend. 
ers, abſoJvitor 3 becauſe their Town was EreQcd an a Burgh Royal, by 
the King, with power of Heading and Hanging, and other priviledges of 
Burghs Royal 3 by vertue whereof, they have been 1n 1mmemorial Po(ſe{ſj- 
on, 1n Exercing all Juriſdi&ion , Civil, and Criminal amongit their own 
Burg les. 

The Eoyds before, anſwer, having ordained cither Partie to adduce Wi: meſes, 
4s to the Poſſe)j1on of their Juriſdiction, which berng cloſed, the Debaie wa 
rea[cumed wpon the Towns Right , and Poſseſſion. .. + 

t was anſwered, for the Purſuer,, that he, and his Authors being Infeft 
in the ſaid Heretable Office, long before the EreQion, and, before the Annexati- 
on of the' Abbacie' of Calrg/s , to the Crown; no-Faight. granted thereafter 
to the Town, could prejudge his eſtabliſhed Right, eſpecially, ſing in the 
very 'A& of Annexation, ſuch Haillerics are expreſly reſerved , and declar- 
ed to be unprejudged : And as to the Towns Polteſhon. It was but clan- 
deftine', and not total , for the -Baillies did {till exerciſe Juriſdiction, even 
upon Burgeffes of the Town, committing Bloods in the Town, and like- 
wiſe Strangers committing Bloods, as is inftructed by his Court-books, and 
Witneſſes, which is/ ſufficient -to /hinder Preſcription. It was anfivered, 
that 'the Defenſe ſtood yet relevant, for the granting of the Bailliery could 
not be excluſive of rhe grantersawn Jurifdiftion z but  eumnlarive : and as 
the Abbots, ſo the King. retained Juriſdiction, and might diſſolve a part of 
the Barony, which thereby cedſed to be within the Juriſdiction of the Bailly 


of 
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of the Barony , and might Erect the ſame in a Burgh Royall , as he has 
done in the ſame way , as the King, after granting an Heretab!c Sheriff- 
ſhip , may yet Erect a Barony within the ſame , which may exciude the 
the Sheritfs, if the Baron uſe diligence, 


The Lords found, that the Ere&ion of the Burgh Royal! being after the 
Conſtitution of the Bailletie-, cond not cxelude the fame of its Juriſdii. 
on, and Caſuality, ugleſs it had been by. Poſſcflion, ſufficient to make pre- 
ſcription, and that the Caſe was not alike, as if the Barony of a Baton were 
conſtitute within anHeretable Sheriff-ſhip ; becauſe the Caſualities of the He- 
retable Sheriff-ſhip belonged to the King himſelf, and could be only under- 
ſtood, without prejudice of ſubordinat Juciſdiion-of Baronies, which were 
ordinar , and known, but here the Cafualities belonging to the Baillic pro- 
prio jure , the Conſtitution of the Burgh could not prejudge them, evenal- 
beit the Lord of the Regalitics conſent was thereto produced, ſcing the Bal- 
lie conſented not 3 but asto the Pofleſſion, and Preſcription, whether the 
Town could Preſcribe the Right of the Civil Jurisdiction ; albeit the Bail- 
lie exerciſed the Criminal Jurizdiction of Bloods, or whether the Town 
could Preſcribe their Right of a part of the' Civil JurisdiQion, in ſo far as 
concerned Trade : The Lords ſuperceeded to give anſwer  hile the firſt 
of June, and thar they had:time to conſider the Depolitions of the Witneſſes 
fullie. 


Creditors of Lord Gray 
contra 


Lord Gray. 
Eodem die. 


Ertain Creditors of the Maſter of Grayes, being Infeft in Annualrent out 
( of certain of his Lands, purſues Poynding of the Ground, It was al- 
leadged, for the Lord Gray his Son, abſolvitor, becauſe he has Right to an 
Appryzing y and Infeftment of Alexander Milne ; which is expired, and 
prior to the Purſuers Infeftments. It was anſwered, that the Appryzing was 
ſatisfied by the Umquhile Maſter of Gray, and a blank Afſignation thereto, 
was taken, which was amongſt the Maſters Writs, and this Lord filled up his 
Name , . after the Maſters death; this bzing unqueſtionably relevant, the 
difficultic was, concerning the manner of the Probation, 


The Lords before anſwer, ordained Witneſfes ex officio to be examineg, 
whereupon the Lord Gray's Brother was examined , who acknowledged, he 
faw the blank Afſignation, by his Brother, and Mr. Rebers Preftoun being 
examined, and ſeveral other Witneſles, above all dv hs and alfo the 
Lord Gray himſelf, who acknowledged he got the Afignation, blank 
after his Fathers death , but not amongſt his Writs, and that he gaveaBond 
thereforezMany of the Lords thought, that ſeing by the late Act of Parlie- 
ment , the Appryzing , though expyred was Redeemable from him, tor the 
Sum he truely: payed for it, thatit were more juſt, and ſafe , that he ſhould 
be preterred , unlefs the Creditors would purge, and fatisfie the Sum, and 
that it were a dangerous example to find ſo important a Writ, as this Aﬀeg- 
nation, to be taken away by Witneſſes; yet the plurality four d the Teſh- 
monies fo pregnant, and unqueſtionable : They . found the Reply proyen 
thereby , and found the Appryzing retired, and ſatisfied by the Debiror, 
and fo extin@, Exrt 
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Earl of Landerdail 
contra 
Viſcount of Oxenfoord. 
laſt of February 1666. 


HE Earl of Lasderdale, being Intefr in the Barony of Moſlbargy 
which is a part of the Abbacie of Dumfermling, and was EreR.@£, iN 
to a Temporal Lordſhip , in favour of the Lord Thiriftcwr, thereafter Chay. 
cellowr . the Lord Lauderdales Grand-father, in Anno 1587. Before the Ag 
of Annexation, wherein the Erection of Mwſſeburgh, to the Lord. Thirlftogn 
is expreſly excepted. Thereafter in Anno 1592. the Queen was Iofeft by the 
King, in Lifercne , in the Abbacie of Dumfermiing, with the conſene of rhe 
Lord Thirlftoun, as to Muſſetwrgh, and his Reſign ition, as thar cttc&:ſhortly 
after,that ſame year , the King gave the Queen an Hererablezand Irredeem. 
able Right of the whole Abbacic of Dumfermbing , which was Confirmed by 
a Printed A& of Parliament ; the Queen lived till the Year 1618. Afﬀer 
which the King was ſerved Heir to his M ther, in the Abbacie of Demfery. 
ling, and Infeft therein, beiug then Prince. The King gave an Heretable, 
and Irredeemable Right tothe Lord Oxerfoords Authors, of the Teynds of 
Contſland, as a Part of the Lordſhip of Maſſeburgh,, in Anno 1641, and 
ſhortly thereafter, His Majejty did renew the Earl cf Lanuderdales Infeft. 
ment , of the Lordſhip of Mwuſſeb»rgh, with 4 novodemus ; Lauderdale bein 
Foretaulted by the Uſurpers, Swintoun got a Donative of the Lordſhip of 
Meſleburgh , and amongſt the reſt, of the Teyn is of Contſiand ; and didraiſe 
Inhibition and Redu@ion of their Rights, ' After the Kings Reſtauration, 
the Earl of Landerdale obtains his Infettment Confirmed in Fotos with 
an expreſs Exeept1on therein, that it ſhould not be derogat, by the AR ſhy 
Jere , raiſes Inhibition of the Teynds, and purſues Afton of Spuilzie, and 
allo of Reduction. It was alleadged , for the Defender , abſolvitor, be- 
cauſe he ſtands Infeft in the Teynds lybelled by Infeftment, granted bythe 
King , before the Earl of Eauderdales Infettment purfued on, and by vertue 
of his Infeftment, King Charles the firſt, and Queen Awzxe his Authors have 
been in peaceable Poſleſſion, uninterrupted , fince the Year of God 1593 
And therefore their Kight is accompliſhed , and eſtabliſhed by Preſcriptions 
It wasanſwered, for the Purſuer, that the Defenſe ought to be Repelled, be- 
cauſe, fince the death of Queen Anne , who died in Anno 1618. Till the 
Interruption made by Swintown, by Inhibition, and ReduRion, in Azmo 1656, 
there are not 40» years rung and till the Queens death, the Earl of Lauder- 
dats Grand-father could not purſue , becauſe he had granted Refignation 
in her favours for her Liferent , & contra non valentem agere non currit 
Preſcriptio ; So Wyves Proviſions in their Contra of Marriage, Preſcribe 
not from their Date, but from the time of their Huſbands death, all Obli. 
gations Preſcribe only from the Term of payment , and Infeftments, and 
Oblidgements of Relief from the Diſtreſſe. It was anſwered, for the De- 
tender, that this Defenſe Rands (ti]l Relevant. F#Z#, becauſe, as to any in- 
tetruption made by Swintoxr , it cannot be profitable to the Purſuer , be- 
ciitfe he derives no Right from Swintoun: And as to the Queens Liferent 
Infeftment', conſented to by Thirlſtonr, the Queen never accepted the ſame, 
but'an” Heretable Right from the King that fame Year, by which Here- 
eable Right only ſhe poſſ-ſt,and did all Deeds of Property, by entring of Vaſ- 
falls, * and granting of Fews, which a Liferenter could not do; which 4 
TEtaDIE 
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retable Right , T kirlflonn could not miken, becauſe, by a ſpecial Printed 
At of Parliament , it 1s Confirmed in Parliament, and paſt the great 
Seal, himſelf being Ghancellor. It was anſwered for the Purſuer, that the 
Defenſe, and Duply ought to be Repelled , in reſpect of the Reply, be- 
cauſe the Confirmation of the Queens Heretable Right in Parliament was/al- 
vo jure , and he was ſecured by the A&t ſalvo jure , in the ſame Parliameng, 
and that he knew thereof , at the paſſing of the great Seal, is but a weak 

reſumption , and ſuch knowledge could not prejudge him, nor was he in 
any capacity tO purſue upon his own Right, for attaining poſſeſſion; ſeing 
the Queens Liferent Right, and Heretable, were both compatible; and it 
was evident, the Queen would exclude him, by his Conſent, in the Life. 
rent Right, neither can the Queens acceptance be queſtioned , after ſo 
long time 3 ſeing the acceptance of the Literent was to her advantage and 
profit , before ſhe got the Fee, and aid exclude Thirlſtonns prior Right, 
which would have undoubtedly reduced the Queens Right 3 and was ex- 
cepted in the General A of Annexation 3 and would not fall under 
the AR (aro jure. It was allo leverally alleadged , that this. Earl of Las- 
derdales late Right was Confirmed in Parliament 1661, And all other 
Rights declared void, and that the Ratification ſhould have the force of 
a publick Law.and not be d-rogat by the A ſalvo jure. It was anſwered, 
for the Defender,that iz Preſcriptione longt{ſumi temports non requiriturtempus 
utile, ſed continuum, 11 confideration whereof the time of the ſaid Preſcip- 
tion is made fo long , and therefore captivity abſence reipsLlice cauſa; want 
of Juriſdiction , or the like are not reſpected. 2dtly, Thirlſtone valebat 
agere, becauſe he might have Reduced the Queens Infeftment of Fee, or 
declared his own Right of Fee to be effeual after her death, And as 
to the late A& of Parliament , albeit it does exclude the A&t ſalvo Jare, 
yet that is parte inaudita; and upon the impetration of a Party ſo periculo, 
but the Parliament have never aſſumed power to take away the privat 
Rights of Subjefts, except upon another, or better Right , otherwayes, 
no man in Scotland can call any thing his own, but a Confirmation in 
Parliament, with fuch a clauſe furrepritiouſly obtained,ſhall take away the 
Unqueſtionable Right of any other. It was anſwered, for the Purſer, that 
the Parliament had not incroached upon the juſt Right, of any other, but 
had only reſtored the Purſuer to his Grand Fathers Right ; and ſeing there 
is no queſtion, but that Right was prior,and better than the Queens, and 
the Defenders, and was in no hazard ,: but as to the point of Preſcription, 
that being a rigorous Statute , the Parliament might well excuſe the Purſuer, 
for not purſuing the King and Queen , but rather patiently to abide their 

leafure, till they were denuded, 1n favours of privat Parties. It was an- 
Rd for the Defender, thatall our privat Rights, eſpecially of Property, 
are founded upon poſirive Law , and there is none ſtronger then the Right 
of Preſcription; and therefore, if the Parliament can take that away, as to | 
one Perſon, and not generally , they may annul the Right of any privat Per- 
ſon wharlomever. 


The Lords were unwilling 10 decide in the whole points of the Debate, but 
did in the firſt place, conſider the Right of the Parties, without the A of Par- 
liament , in favours of the Queen , or the late AF, in favours of the Earl and 
in the point of Right , they repelled the Defenſe of Preſcription, in reſped# of 
the Duply of Swintouns 7nterruption , which they found to accreſce to the Pure 
ſser cujus jure utebatur, 4nd found, that before the Queens death , the Pre- 


ſcription 


- 
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ſcription could not run , in reſpeZ of 1he Queens Infeſtment of Liſerent oy. 
femed 10 by Thirlftoun , which would exclude him from any Aion, fir 4,_ 
taining Poſſeſſion , and ttey fiund , that he was not oblaged to uſe Declarg. 
tor, or RedutHion , which might be competent in the Caſes of Diſtreſs , or tt, 
Rights of Wifes , or any other Right , which yet do alwayes exclude DPreſcriy. 
gow, till Action may be founded thereupon , that may attain Poſſeſſion. 


Thomas Millar 
COnera 

Howiſon. 

Jupe 5. 1666. 


Homas Millar, having purſued the Tennents of one Bailie his Debit. 
or, for making forthcoming , their Duties arreſted in their bands. 
Compears Howiſcn, and produces a Diſpoſition, and Infeftments from Baillie 
of the Tenements , prior to the Arreſtment , and craves to be preferred. 
It was anſwered for Millar , that Howiſons Diſpoſition was null, as being 
in frandem Creditorum againſt the Act of Parliamezt , being granted after 
the contracting of M#lars Debt 3 and albeit, the narrative of the Diſpo- 
ſition bears , cauſes onerous, yet he offered toprove, by Honiſons Oath, 
that it was not for cauſes onerous, at leaſt equivalent to the worth of the 
Land ; which was found relevant , and Howiſon having deponed, that hi 
Diſpoſition was granted for a Sum of 300. merks addebted to himſelf, and 
the Sum of 1600, merks adebted to John Burd, for which he was Cauti- 
oner for Baillie , the Diſponer, At the advyſiag of the Cauſe. It way al: 
leadged , that the Diſpoſition, nor the Diſponers Oath could not ſufficient- 
ly inſtrudt the cauſe onerous; ſeing the Oath did not bear, that there wasa 
price made , but only that there was no'Reverſion , nor promiſe of Re 
demption granted , yet the Diſpoſition was truely in Truſt » whichofttimes 
is tacit, as being the meaning of the Parties , and is not expreſſe by Re- 
verſion , or Back-bond 3 fo that if Baillie, or this Arreſter would pay 
theſe Sums, Howiſon could have no further Intereſt, It was anſwered, that 
the points referred to Howiſons Oath were denyed , and that he was not ob- 
lidged to keep the Bonds, but might deſtroy them , as being fatisfied, 


The Lords found, that as to Howiſons own Bond, he needed not inſtruct the 


ſame, but as to Burds Bond, they fond , that he ought to inſiruct it, by ſome 
adminicles , farther then his own Oath * that the Debt WAS, and nas paged 


by him, in reſpect his Oath bore nt a price made, and that he was Uncle to 
Baillie the Diſponer. 


Mr. Alexander Nisbit. 
contra 


Eodem die. 


R. Alexander Nisbit, as Aſſigney to a Sum , purſues the Debitor for 
M payment , compears the Aber 5 Who had arreſted it in theDe- 
itors hand , for a. Debt. due to him by the Cedent, and. whereupon he 
had obtained Decreet before the Sheriff of Berwick, It was alleadged, for 


the Afigney , thar the Decreet was null, becauſe the principal Debitor was 
not 


called im the Decreet , for making forthcoming, or at leaſt , at tha 
= , he hved not withig, that Juriddiction. It 3 anſwered , that albote 
the Arreſter had no mn. oze, but his naked Arrelimenr, he mi ht compear for 
his Intereſt, and crave preference to the Aſligney , whoſe Intimation was 
poſterior. It was anſi ered, he could not be purſued, hoc ordine, becauſe 
he, whoſe Money was arreſted , was not yet called, viz. The Aſfigneys 
Eedent , who is the Arrcſters principal Debitorz who, if he were called, 
might alleadge , thar the Debt whereupon the Arreſtment proceeded, was 
faisfied , which was not competent to the Affigney, being jus terthj , to 


1M. 

: The Lords found the Arreiter might compear in this Proceſs, without call- 
ing his Debitor , but they feund , that the Ajj1guey might either alleadge payment 
in name of his Cedent , or if he craved a time 10 intimate to his Cedent, they 
would ſuperceed 10 extract , till that time,that the Cedent might defend him- 


If. 
jſ Earl of Cafſils 
contra 
Sir Andrew Agnew. 


June 6, 1666. 


He Earl of Caffils, as Superior of ſome Lands holden of him , by 
John Gardener, obtained Declarator of his Lite: ent Eſcheat, and that 
Gift of the ſaid Literept, granted by the ſaid Earl, to the ſaid John, was null, 
in ſo far as it colained a Clauſe irritant 3 that if Joh Gardener ſhould give 
any Right of the Lands to any of the name of grew, the Gift ſhould benull, 
ipſo facto,whereypoR in ano 1650-The Earl obtained Declarator of the Clauſe 
irriant, by John Gardeners giving Right to Sir Andrew Aga, and now jnfiſts 
for the Mails and Duties ſince that Declarator. Jt was alleadged, that the 
ſaid Earl had accepted the Feu Durtie of ſeveral Years, fince the faid Decla- 
rator , and thereby had tacitly paſt from che Declarator , and could not 
ſeek both the Feu-dutie, and alſo the whole Mails and Duties by the EEC 
cheat. It was anſwered , for the Eail, that having both Rights in his 
Perſon , he might poynd the Ground for the Feu-dutie, and his Donatar 
might purſue for the Maills and Duties. 2dfy, His acceptance of the Fey- 
dutie , albeit it could not conſiſt with the Maills and Duties, yet it would 
only extend to theſe Years, that the Feu-dutic was accepted , and to no 
others. 

Tlie Lords fourd the acceptance of the Feu dutie Relevant , only for theſe 
Tears , for which it was received, but it occurred 20 ſore of the Lords, that if 
it were alleadged , there were three conſecutive Diſcharg2s of the F en-dutte, 
that theſe , as they wauld preſum , all bzgone Feu-dutie payed, (0 they would ex- 
tend 10 the Maills and Dies, for all years preceeding the Niſcharges , Thereforg 
the Defender was ordazyed to condeſcend , if ſo wany Diſcharges were, and that 
this point might be depwted. 


William Crawford 
contra? 
Andrew Duncan. 
Jone 7. 1666. 


[liam Crawfunrd, as Aﬀigney to a Bond of 200. merks, granted by 
Androw _—_ , purſues for payment. .It was alleadged, abſobvi- 


tor ; becauſe the Bond was null, having no Date at all, &+ daza eft de ſub- 
3N Stentiali- 
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Fantialibus. Tt was anſwered, that the Purſuer offered him to prove by 
the Dcfenders Oath, that it was his true Subſcription, which was ſufficient 
and the Date is only ſubftantial , when Improbation is alleadged, or any 
Right that might take away the Writ, it it were of ſuch a Date; as a 
prior Afſignation , or general Diſcharge, 


The Lords found the Reply Relevant , with ihis proviſion , that the Defeg. 
der might adje, what quality he thought fit, 4s theſe mentioned, orihat it ws 
done in Minority.or not d.livered, &c. but they found him not oblidged to de. 
pox: ſimpliciter, upon.th: werity of the ſubſcripter , and to prove ſuch quali. 
ties, 4s they had dons before, in a Folograj h Writ, wawting Date the Laſt Seſ. 
fron , in the Praceſs beiw i xt the Eart if Kinghorn and Sir James Murray, 


Elizabeth Anderſon 
contra 

George Cunninghame, 

June 9. 1666, - 


T His Cauſe betwixt EliF«beth Andeaſin, and George Cunninghame, ane 
a Legacie left by the 1aid George his Wife , to the faid Elizabeth Ay. 
derſon , being debated the 7. of February laſt, The Lords then found, that 
George , iy confirming his Wites Teſtament, in. giving up his Debts, to ex. 
hauit the free Gear, and abate the Legacie , did not hinder himſelf to ad- 
duce further Debt, for a turther abatement : but now it being further a]. 
Jeadged, that immediately , before the Confirmation , the Bond he would 
now add, wasregiſtrat , and he charged therewith, he could not be Igno. 
rant thereot 9g at the time of the Confirmation. 


The Lords altered their Interlocutor , and found that kaving ſcienter omittd 
that Debt , he could not bring it in tothe Legatars prejudice. 


This was [{topt by Bill the next day. 


Colin Hay 
contra 
Magiſtrates of E1zir. 
Fune 12, 1666, 


lad Hay purſues the Magiſtrats of E/zir, for the Debt of a Rebel elcap- 
ing out ofthe Priſon of Z/giz , whom he had arreſted there. It was 
alleadged , for the Defenders ablolvitor , becauſe the Rebel was not incar- 
cecat by the Purſuer, upon his Caption , but being incarcerat by another, 
was only arreſted in the Tolbooth by the Purſuer, and all that is produced 
to inſtruQ the ſame, is only the Execution of a Meſſenger , who arreſted 
the Rebel, It was anſwered , there was no difference , whether the Re- 
bel had been incarcerat upon the Purſuers Caption, or had been arreſted; 
for in both Caſes the Magiſtrats are lyable : and the keeper of the Tol- 
booth ought to have a Book, for certifying the Magiſtrats of all incarcer- 
ations, and Arreſts in. Priſon z and if they be negledtive therein, it is 
on their perills; and yet here the Meſſenger not only Arreſted , but the 

| Y Executions 
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Executions bore , that he intimat the ſame to the Provoſt , and Bail- 


lies. 
"Whack the Lords found ſuffirient , and Repelled the Defenſe , and found 
no difference betwixt Incarceration , and Arnſting in Priſon, 


pe 
* 


Sinclar of Bryme Supplicant 
Eodem die, 


Inclar of Bryme gave 1n a Bill, bearing, that he had obtained Suſpen- 
& fion of all Execution , and ſpecially of Appryzing , which he preſent- 
ed at the time of the Appryzing, and yet the Meſſenger , and Writer 
went on, and Appryzed ; and therefore craved, that the Appryzing 
might be ſtopt at the Regiſters, and Seals 


The Lords refuſed to grant the deſire of the Bill, without there had been a 
Summons againſt the Appryzer pait the Signet ; but would not upon « Bill cite 
Parties out of the Town , hauirg no deperdence on the Houſe, nor annull, or 
hinder any pretended Right they had , without citing of thers , but reſulved to 
take in conſideration the contempt of the Meſcenger, and Writer , at ilediſ- 
eulſing of the Cauſe. 


Sir Hendrie Hoom 
contra 
Tennents of Kello, and Sir Alexander Hooms, 
June 13: 1666, 


Okn Hoom Younger of Kello, being Forctaulted in the Parliament x 661. 
For being with the E»gliſh Armie, againſt the Kings Armie, at Wor- 
cheiter , 1651. Sir Alexander Hdoz: obtained Gitt of the Forefaultry, and 
thereupon came in poſlcfſion. Sir Hendrie Hoom having Appryzed the 
Lands of Kells, from the faid Jobn Hoem , and his Father Alexander Hooms 
upon their Bond , and having charged the Superiout, in 1653, to Inteft 
him, obtained Decreet of Maills and Duties againſt the Tennentsz which 
being Suſpended upon double Poynding; and Sir Herdrje and Sir Alexander 
competing. lt was anſwered, for Sir Alexander, the Donatar , that 
he had polleſt three years , and offered him to prove, that the Rebel had 
poſleſt tive years before; therefore craved the benefit of a poiteſſorie judge- 
ment. 24, That he was preferable in poynt of Right, in (© far as he 
offered him to prove , that the Rebel was five years in poſſeſſion , before 
the Forefaulture,which gives the King, and his Donatar compleat Right by 
the A& of Parliament. It was anſwered, for the Creditor, that he ought 
to be preferred , becauſe, there being no retour upon the A# cf Parlia- 
were, finding by the Inqueſt, that the Rebel was five years in poſſeſſion, 
as Heretable Poſfeſſor , he can neither have the benefit of a poſſeſſory 
Judgement, nor ſtop the Creditors Diligence , who found themſelves 
upon the Appryzing againſt the Father, who ſtood publickly Infeft , and 


there is no lufficieht Right In the Rebels Ferſon alleadged , nor produc 
ed, It was anſwered, that the five years pcſſc{lion might be proven by 


Witnefles, by way of Exception. 24'y, It was offered, to be en b 
an Inqueſt, conform to the AF of Parliament, m_— 
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' The Lords found no benefit of a fer Judgement, competent 3, neither 
would they ſuſtain the five years poſſeſſion by way of Defenſe 3 but decerned 
ſaperceeding Extraf# , while the 15. of July, within which time, if the Dona- 
zar obtained the retour of an Inqueſt , be ſhould be heard thereupon, 


The Donatar further alleadged ſeperatim that the Rebel was Infeft by 
the Father, which was ſufficient to prefer him without an Inqueſt, It was 
anſwered, #02 relevat, unleſs he had either been publickly Infett, or by baſe 
Infeftment cled with poſſeſſion, before the Superior was charged upon the 
Creditors Appryzing , which, being equivalent to a publick Infeftment, is 
preferable to the Rebels baſe Infeftment. It was anſwered, that the King, 
or his Donatar needed no poſſeſſion, nor can be prejudged for want of Dj 
ligence, 

The Lords found the Creditors alleadgeance relevant. 


Jack 
contra 
Mowat. 
Eodem die, 


HE Lords found, that Jack having obtained Decreet, as A fſizney by 

his Father , it was relevant for the Debitor , to alleadge and prove 

by the Afﬀfigneys Oath, that the Aſfignation was without a cauſe onerous, and 
by the Cedents Oath , that the Debt was payed before Intimation. 


Sir Henrie Hoom 
contra 
Sir Alexander Hooms, 


June 14. 166 6. 


N the Cauſe debated yeſterday , betwixt Sir Henrle Hoow, and Sir 4l- 
exander Hoom. It was further alleadged , for Sir Alexander Hoo, that 
the 2. b:1 had not only five years poſlefſion; but was Inf:ft by an Infeft- 
ment holden of his Father, which was cled with Poſſeſſion, before the Ap- 
pryzers charge againſt the Superior, in fo far as the Infeftment bore a re- 
ſervation of the Fathers Liferent , and fo the Fathers Poſſeſſion was the Re- 
belis Poſſeſſion,and was ſufficient to validat the baſe Infeftment; ſeing there 
could be no other Poſſeſſion attained, during his Fathers lifetime ; or at 
leaſt , there was reſerved to the Father a yearly Zent , and the Rebel gave 
his Father a Warrand in Writ to continue his Pofleffion , of ſuch of the 
Lands for the ſame. 
The Lords ordained the Donatay to condeſcend, whether the Rebells Infeft- 


ment proceeded upon his Contra# of Martiage ; And he declaring that it was 
by a diſtin Riche thereafter. he jy 


The Lords fonnd the Poſſeſſion of the Father not relevant, it being betwixt 
Conjun& Perſons > privat, and ſu {pet * For they thought , if poſſeſſion by ſuch 
Reſervation , betwixt Father and Son were ſufficient , the Creditors would bard! 
be ſecure. | 

Dwmbar 
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Damber 
conua | 
Lord Duffas. 
| Eodem die, 
HE Lord Duffs having obtained a Decreet of removing, apainſt 
D&mbar , his Tennent, and having execute the ſame, by Letters of 
Polleffion. The Tennents raiſes Suſpenſion, and' Reduction of the Decreet, 
and a Summons of EjeRion; the Reaſon of ReduQRtion was, that the Sheriff 
had done wrong, is repelling and. not expreffing in the Decreet a relevant 
Defenſe. 2dly, That the Tennent could not be decerned to remave; be- 
cauſe he was already removed irregularly, by Ejection; and obght not-to 
be put to defend in the removing, till he were repolleſt, ſpoliatss arte ownia 
eft reftituendus : which he inſtructed, by an. Inſtrument caken in the hand: 
of the Clerk of Court ; and where it,ws$ replyed before the Sheriff, that 
he had not found Caution , for the violent Profits, © He anſwered, that he 
needed not, ſeing the Purſuer hinet was in poſſeſſion, by the EjeQion. It 
was anſwered, that the Lord Dufſus offered him to prove , that all he 
did , was to put in:/ome Corns , and Pleniſhing in an out houſe, long after 
the warning, of the Tennent that had taken the Roumz' - and: that he cag- 
tinued to poſſeſle all the reſt of the houſe, and the whole. Land, by his 
Cattel, till he was Legally removed z and neither the Family,, nor Goods 
of the new Tennent came in,till then. It was anſwered, that the alleadge- 
ance was contrair to the Tennents Lybel vt EjeRion , bearing, that he was 
diſpoſſeſt, both from the hauſe ; and Lands. - 


The Lords conſidering, that -the Tennents was only poſitive, in Ejettiow from 
the Houſe, and had once acknowledged , that he was not Ejetted front the Land; 
they Aſjotlzedfrom the RedaJton of the Decreet of Remcving; but they ſuitained 
the Adion of Eje&ion , and Repelled the" Defenſes , as contrair to the Lybell, 
Reſerving to themſelves the modification of the violent profits, and thi other party 
to debate , whether , after the Decreet of Removing, the Tennent ſhould have 
re-poſſeſsion , or only the profits, or dammages, © 


' George T 4ilzar ; 
ak % "a4 RA. S< 
5 | Þ -w6! *%. WK SY # 
2." James K niter. | 
* Jun6,15. 1566. 


by 


Eorge Tailzor, having Appryzed fomeLagls in Per$h, fet a Tack of a 
part of it to James. Kniter , who, thereafter-Appryzed the fame. Tail- 

zor now purſues a. Removing. againſt KXniter , who pa. hl abſolvitor, 
becauſe he had Appryzed the Tenement , within year and day of the Pur- 
ſuer 3 and ſo had Conjun@ Right with him. It was anſwered, that he could 
not invert his Maſters Poſſeſſion , having taken Tack from him, The De- 
fender anſwered, it was no inverſion, feing the Purſuer, by vXZ of Parli- 
ament had Right to a part, but not to the whoſe, and the Detender did 
ay take Afſignation to any new Debt., but to an old Deke,yjuec to his Fa- 

fr. . | 
The Lords fuitained the Defenſe, he offering the expenſes of #he Compoſition, 
«nd Ayprizing ,' to the firſt dppryzer , Kerns to « AF of bien, 
"TE 
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” Alexander Sieutnſor 
contra 
Laird of Hermiſhils. 
Eoders die. 


Lexander Stevinſon, as Aſſigney by his Father, *purſues Hermiſhill, for 
payment of a Bond, who alleadged, abſolvitor, becauſe the Defender, 
as Heir to his bather, had right to a Bond, due by the Purſuers Father, be- 
fore the Affignation; after which the Afſſignation was a Deed, 4» fraudem 
Creditornum ; and ſo null. It was anſwered, oz relevat, unleſs the Cedene 
hid been Bankrupt, or at leaſt inſolvends. 

"The Lords Repelled the Defenſe, in reſpe of the Anſwer. 

The Defender furder alleadged Compenſation upon the faid Bond; which 
was relevant, againſt the Purſuer , both as Heir to, and as Aſſigney by his 
Father, It was anſwered, mon relevat ; againſt the Purſuer , as Executor, 
but for his fourth part, being one of four Executors. 24/3, The Defenders 
Father was Tutor to the Parſuer ; & ondum reddidit rationes. 


” The Lords found, that Compenſation being equivalent to a diſcharge, taking a- 
way the Debt ipſo fatto ; it might be proponed againſt any of the Execntors, in 
ſordum : but in regard the Tutors accompts were depending, the Lords ſiſted 
his Proceſs, till he Tutors Compts proceeded. 


oy Sir Robert Sinclar 
b contra 
Laird of HowiFoun. 
Eodem die, 


'Ir Robert Sinclar purſues a Poynding of the Ground , of the Lands of 

) Leni, upon an old Annualrent, of 20. merks, Conſtitute above a 100. 
years agoe.. Honitoun alleadged abſolvitor, Firſt, Becauſe he brooked 
theſe Lands paſt Preſcription, peaceably, without. any purſuit upon this 
Annualrent. 24dly, Becauſe this Annualrent was baſe, and never yet cled 
with Poſſeſſion ; and his Infeftment was publick. It was anſwered to both, 
that the Purſuer produced, a Decreet of Poynding the Ground , in Anno 
1608. Since whichy the” Purſuers Minority being deduced , it is not 40. 
years. Likeas, there is produced a Precept of Poynding, - for the faid 
Annualrent. It was anſwered,that the Decreet in Ano 1608. was only a- 
gainſt the. Tennents, and Poſleffors; and fo is null, the teretor not being 
called. It was anſwered. Firft, That albeit the Decreet had been de- 
fe&ive,for not calling theMaſter,yet it was ſufficientto interrupt Preſcription, 
4dly, It was ſufficient to give poſlefſion, and to validat a baſe Infeftment, by 
a civil poſſeſſion - for as natural poſſeſſion, by the Tennents payment would 
have been ſuthcient, though without their Maſters knowledge, or conſent: 
So a Decreet , yea, a citation againſt them, is tufficient for apoſlefſion, as 
being equiyalent to a natural poſleffion: and albeit the Proprietar could not 
prejudged,. as to, the conſtituring an Annualrent, in the point of Right, 
not being called: yet as to the Point of Poſlefsion the Right being 
conſtitute, he ,might. 3dly, Albeit the Heretor muſt be called, when 
his Ground 1s firſt affeQted with an Annualrent, in attiwends poſſeſs3one, yet if 
the Annualrenter be in poſſeſſion, hemay continue the ſame, without calling 
the Maſter 3 as well asin Tyends, Thirlage. &c. And here the old _ 
0 
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of Poynding was evidence ſufficient of a prior Poſleſſion, in re tam anti- 


4 he Lords found, hat the Decreet was Poſſeſrion ſufficient , to interrupt 


ht Miniſter of 
contra 
Lord Elphinſtoun. 
June 16. 1666, 


[niſter of purſues the Lord Elphir ſftcun, forthe Viccarage 
Teinds of his Lands in his Paroch. It was alleadged, abſolvitor, be- 
cauſe he brooked theſe Lands by immemorial poſleflion, without paying any 
Viccarage , and ſo had preſcribed Exemption, and Liberty. It was anſwer- 
ed, that the Viccarage being due de jure cummurz z deſuetude cannot take 
them away » nor can any Preſcription give Right tothem, unleſs it were by 
a Title; as if the Lands had been Templar Lands, or belonging to theſe 
Orders, which payed no Teynds, hut were exempred by the Cannon Law; 
and therefore, in the laſt Seſſion , it was found 1n- the Caſe of the Earl of 
Panmoor , that 40. Years did not preſcribe the Right of Parſonage, ex- 
cept for the Years preceeding the 40. It was an(wered, that there was a 
great difference berwixt Parſonage and Viccarage, whichis Local, and Con- 
ſuetudinary, which 1s theretore only found due, according to what hasbeen 
accuſtomed to be payed; ſo that the Teynd of Lint, Hemp, Geels, Stags, 
wine, Fruits, Piſhes are only due in theſe parts, where they have been fo 
accuſtomed : and therefore; as cuſtume may take away a part, ſo it may ex- 
tinguiſh the whole. 

The Lords found the Defender could be no furder lyable, then for that 
Viccarage , which was commonly payed throughout all the Kingdom. wiz, 
Stirk, Lamb, and Wool; and ſuſtained not the ſame for Milk, or any other 
particular. 

But the Defender, upon the twenty one of June, having Supplicat to be 
farther heard, alleadging, that it was a common Caſe, that when the Lands 
were moſt in Labourage, and the Viccarage ſmall, and not confiderable, that 
through the whole Country Viccarage was never craved,- time out of 


minde. 
The Lords ſtopped Interlocuquutor, till they were further heard: 


Thomas Berg 
CONtra 


Patrick Nicol. 
June 22, 16 66; 


Hoemas Begg gave Commithon, bearing, that hehad delivered a certain 

[ Sum of Money to Patrick Nicoll, to buy Wair for him in England; 
whereunto there is ſubjoyned the ſaid Patrick, his acceptance, bearing Sea 
hazard excepred. Thomas Brgg now purſues for the Money, or Wair. Patrick 
Nicoll alleadged abſolvitor ; becauſe he offers him to prove, that ſhortly after 
the. ſaid Commiſſion, he went upon the Voyage, and that the Ship wastaken, 
and the whole Goods there , wherein it muſt be preſume , the Purſuers 
Money was. It being impoſſible for the Defender,to prove that,that individual 


Money was there, and yet he is willing to make faith , that it was there, 
| It 
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Tr was anfivered , that the Defender had Fator-fee, andfhoutg haverranc 


mitted the Money by Bill, as be did ſome of his own ; and at leaſt he might 
prove, that he had a'confiderable Sum of Money in the Ship, 


The Lords ſuſtained the Defenſe, and Repelted the Reply, and that the De. 
fender being Lon: by the Porfie , be could nt refuſe his Oath,jn Supplement, 
that his very Money was taken; ſeing he meither might, nor could ſlow, wh at 
money he had, when he enir?d to his wojage, wnleſs the Purſuer alle ads 
ed , that he gave the Defender allowance for the Exchange. 


Earl of Egiingioun 
contra 
Laird of Cunninghambead. 
June 23. 1666. 


H E Earl of Eglingtoun, purſues the Liird of Canninghambead for the 
| Teynds of Peaſtour, who alleadged abſolvitor, for 60. lib. Yearly 
which by Decreet of the Plat he payed to the Miniſter of tr2;y | and 
produces the Decreet. It was alleadged, that where the Decreet bore our 
of the Teinds, it was meerError of the Cleri, and diſconform to the ground 
of the Decreet 3 which was a tripartite Contra&, whereby the Ear] of Fe. 
lingtoun agreed for {o much Victual, out of his Teynd, beſide what Was 4 
be.payed by the Town of [rving, and Heretors ; and the Herctors Oblidoed 
them, and their Heirs, and Succeflors of theſe Landsto pay ſo much Money: 
which cannot be underſtood, out of their Teynd ; they being oblidged A 
Heretors , and the Teynd not being theirs 3 but the Earl of Eglintoun; 
who was oblidged ſo much out of his Teynds, beſides theſe oblidgments, 
It was anſwered, that this being, to lay a burden of Stipend upon the 
Stock , is moſt unfavourable , and the meaning thereof cannot be ink, 
unleſs it had born expreſly , out of the Stock ; eſpecially, ſeing the Teynd 
was under Tack, and it was ex gratia, for them to pay any more ther their 
Tack-duty, but now when the Lacks are expired, the Zarl cannot cravethe 
whole Teynd, and lay this burden upon the Stock, 2d, The ds cannot 
alter the expreſs tenor of the Decreet of Plat, which was a Commiſſion of Pix. 
liament, 

The Lord: found, that the tripartite Contraff; as to this, did not burden the 
Teznds, and therefore, ſeing the Plat conld only decern owt of Teynds , they foind 
that by this ContraG, the Heretors behoved to relieve the T eynds of this burden 
out of their Stock, ; 


Arbuthnet 
CONntra 
CMary Keith. 
Eodem die. 


varew Arbuthnet, having gotten a Gift to thebehove ofthe Viſcount of 

Arbutheet,ofthe Marriage of the Heirs of Fobr Keith of Petten did there- 

upon yrs thetwo Heirs Portioners, one of them being dead, he infiſts now 

againſt the other, for her part, who alleadged no Proceſs, becauſe none was 

tO repreſent the other, who is thus far interefſed, that the Probation of 

the avail ofthe —_, againſt theone will prejudge the other. 
f 


The Lords Repelle Defenſe , and found it would not prejudge the other, 
againſt whom new Probation behoved to be » ſed, Patows 
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Patonw and Mercer 


contra 
Patonn, 


Eodem die. 


0hn Patown, as Herctor of the Miln of X«kert, purſues for the abſtracted 
J Multures, and alleadges, that the Miln is the Miln of the Barony, and 
the Lands a part of the Barony, and that they being in immemorial Pok 
{ffion of Intoun Multures, of one peck of the Boll; and that above thirty 
years ago, there was a Decreet arbitral, by the Marqueſs of Argyle, Decern- 
ing theſe Multures. The Defenders alleadged Abſolvitor, becauſe they were 
Infeft before the Purſuers Right produced, cum molindinis; and as to the AF 
of Court, the whole Tennents were not preſent: and the Decreet Arbitral, 
it is under ReduQion: | 
The Lords ſuſtained the Parſuers Conde\cendence, reſerving the ReduJiqn 4s 
accord. 


Maſſon 


contra 


June 27: 1666. 

Aſſes purſuing a Declarator of Eſcheat. It was anſwered, that all 
M arties having Intereſt were not Cited at the Mercat Cro, conform 
tothe Warrand of the Letters. Jt was anſwered , that was but ſtilss curie, 
long indeſuetude,. and it 1s enough that the Rebel is Cited, and none would 


be prejudged , who were not Cited, and any may compear that pleaſes, for 
their Entrels. 


The Loyds Repelled the Defenſe, and Forefault 
being comtrair tothe common Cuſt ow. 


the amand given thereupon, as 


Laird of Philorth 
contra 
Lord Fraſer. 


| June 28. 1666. 


He Laird of Philorth purſaes a Declarator of Property, of Lands ly- 
ing about the Kirk-yardof Rather, and particularly, that a part of t 

Land within the Kirk-yard-dyke, #his Property, and that therefore the Dyke 
ought tobe Demoliſhed, and ſpecially the Lord Fraſer's Arms upon thecom- 
mon Entry of the Kirk-yard-dyke,” It wasglleadged for the Defenders 3 firſt, 
abſolvitor, becauſe the Purſuer had homologat the Right of the K: rk, as to 
the Kirk-yard-dyke, and all within it, in fr ashe had buried the Dead of 
his own Family 1n the bounds in-queſtion; and likewiſe his Tennents. 


The Lords found the former _ Relevantz but not the latter, unleG he 
had been preſent at tus'Tennens Buxials, or otherwiſe had conſented, = 
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The Defenders further alleadged Abſolvitar, becauſe the Miniſter, and 
Parochioners of Ratþam had poſſeſk the Kirk-yard, and Dyke peaceably, by 
the ſpace of 3o years, which is ſufficient , to give them a Right upon this 
Point, | Wet 

There occurred to the Lords theſe Points 3 firſt, Whether leſs Poſſeſſion 
then 40 years could Confſtitute the full Right of a Kirk-yard © 2ly, VVhe. 
ther lels Poſſeſſion, by burying of the Dead, could takeaway anothers Pro. 
perty 2 And whether ſimply, or ſo as to give him Dungy, and Intereſt 2 
3h. VVhether an Interruption , -made after the Building of this Dyke , by 
the Purſuers raiſing Summons, ſhortly thereafter, could operate any thing ? 
if the Defenders had bruiked , ſince the Interruption, by that ſpace, that 
would have been ſufficient to Conftitute a full Right before Interrupricn, 


Many were of the opinion that Kirk-yards have as great priviledge asany 
Kirklands; and that in Kirk-lands, 10. years Poſſeſſion before the Reforma- 
tion, or. 30. years after, according to the old AF of Sederunt of the Lords, 
did Conſtitate a full Righrz as well as the long Preſcriptionin other Caſes; 
and likewiſe that in Fccleſiaſticis, 13. years Poſleſſion did Conſtitute a Right, 
decennalis &- triennalis poſſe/ſor nontenetur docere de titulo z and that accordingly 
the Lords were in uſe to decide in all fuch Rights; But the Point tobe de. 
cid:d was, Whether Interruption once uſed, endured for 4o. years? fo that 
albeit 13. years would ſuffice ; yet the Interruption long before theſe 13, 
would alwylſe be ſufficient till the Interruption did preſcrive by 40. years , 
wherein many were in the Negative, that as in a poſlefſoy- Judgement on 7, 
years, if Interruption were alleadged , it was always a relevant Reply, that 
fince the Interruption, the Defender has Poſleſt 7. years without Interrup- 
tion - fo if 10. or 13. years be ſufficient ro the Kirk , no Interruption pre- 
ceeding , but only fuch as are done during theſe years, can be ſufficient ; for 
if 13, years will take away the Solemneſt Rights, and Writs z much more 
may it a Citation. | 

Others were for the Affirmative, on this ground , that in the ſhort Pre- 
ſcription of 3. years, in Spuilzics , &s6, Interruption once uſed ſerves for 
40. yearsz ſoit muſtin this caſe;. for he that once Interrupts, is alwiſe hol- 
deg as continuing in that Interruption, until it Preſcrive, or be otherwile 
paſt from. Bur it was anſwered, that it did Preſcrive by Poſſcſſing 13. or 
30, years in: rebus eccleſie , Church-men ſeldom have, or keep Evidents ; al- 
beit in other Caſes, [nterruption would only preſcrive in 40 years, 


Tet the plurality found, that after Interruption, no leſs then 40. years Poſſelſi- 
on was ſuffutent, but reſerved to the Lords the Queſtion anent the ground, in j0 
far 4s dead were buried therein, afier Probation. 


John Mcmorlan 

contra . | 

William Melzil. 
Wir Melvil, and one Hatter an Engliſhman, both Reſiding in Erg- 
land, gave Bond to Gawin-L owrie Refiding there, after the Engliſb 
Form, who Afligns it to Joby Mcmorlan, Melvil Suſpends upon this Rea- 


ſon, that he had made payment to Gawin Lowrie the Cedent, which he offer- 
ed 
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ed to prove by Gaewins Oath, and which could not be refuſed, becauſe he 
offered to prove that it was the Cuſtom of England , that the Cedents Oath 
can never be taken away by Aſſignation, as it is in Scotland, but that Affig- 
nations are only as Procuratories, and that payment might be proven there 
by Witneſſes, to take away Writ, It was anſwered, that the Law of Scot- 
land muſt regulate the caſe, becauſe the Aftignation is according to the Scots 
ſtile, and the Dcbitor , albeit Refiding in England , was a Scots man , and 
knew the Cuſtom of Scotland, 


The Lords found that the manner of Probation behaved to be Regulate according 
zo the Cuſione of England, and ſo, that payment might be proven by witneſſes, or 
mn Cedents Oath , yet ſo, as the Cedent conld not be holdem as confeſt, but the 

bitor or Suſpender behoved to produce him, and move him to Depone « Wherein 
the L ords ſs Declared, becauſe they were informed, that the Suſpender proponed 
the Alleadgeance , becauſe the Cedent was Quaker , and would not ſwear «t all. 


Duke of Hamiltoar 


contra 
Duke of Buckclewgh. 
Eodem die. 
He Duke of Hawiltown , as ColleRor of the Taxation, having Charg- 
ed the Duke of Buckclewgh for the Taxation of the Lordſhip of Dal- 
ketth. He Suſpended upon this Reaſon, that the King Poſleſt theſe Lands 
Himſelf , the years of the Taxation , and ſo cannot demand them from the 


Suſpender , who is a Singular Succeſſor, The Charger anſwered, that he 
had the Taxation fromthe King for a Cauſe Onerous, viz. a Debt. 


The Lords found the Reaſon of Suſpenſion Relevant. 


_ * _ 


Dongal Mcpherſon 
contra 
Sir Roxy Mccland. 
Fune 29.1666, 


Owgal Mcpherſon purſues Sir Rory Mcclaud, for payment of a Sum, u 
on his promiſe , and the Summons bears a Warrand to Cite make 
Mercat Croſs, neareſt the place of his Reſidence, being in the Iſſes : where= 
upon the Purſuer craved him to be holden as confeſt. The Defender alleadg- 
, that he was not Perſonally apprehended, and fo could not be holden as 
conſeſtz and that this Citation at the Mercart Croſs was vericulo petentis, and 
P not tobe Suſtained in the time of Peace, when there was no Tronble inthe 
Countrey. 


The Lords found, that Warrands for ſuch Citations ought not to be granted by 
common Bills, of courſe, but only by the Lords, upon ſpecial Bills in preſentia, 
but ſeing the Defender compeared ,- they allowed his Proturator 4 long time to 
produce him. | 
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Janet Kid 
contra. 
Dickſon. 

Ecdem die. 


Anet Kid purſues ReduQtion of a Diſpoſition of ſome Tenements in Fox. 
J far, made by her Father onthis Ground, that the Diſpoſition is ſubſcribed 
but by one Nottar, and one Witneſs, and the Charter by one Nottar, and 
two V Vitnefles, and ſois null by the AF of Parliament, requiring two Not- 
tars, and four V Vitneſles, in V Vrits of importance, It was anſwered, that 
the Tenements being ſmall, the price of one expreſt, being 200, merks, 
and the other 300. merks, the foreſaids two V Vrits were lufficient, cled 
with many years Poſleſſion, in the Defunts time. who never challenged 
the ſame. 2ly, They are Eſtabliſhed by the Seafine given propriis mani PI 
conform tothe Obligement of the Diſpoſition, and Charterby a Town-clerk, 
Regiſtrat in the Town Books. 


The Lords having Ordained the Defenders to condeſcend , upon any Ad- 
minicles they had, for aſtrudting the verity of the Subſcription, they conde- 
ſcended only on ſeven years Poſſefhon , which the Lords found was not 
ſufficient to Eſtabliſh the Right,without Reduction - but if the Defender had 
condeſcended on 40. years Poſſeſſion, The Lords Declared they would 
hear them Diſpute , whether that could be ſufficient, or not. 


Chalmers 
contra 


Baſſil. 
June 30. 1666. 


M*® William Chalmers being to go abroad , grants a FaRtory to Beſſiy, 
bearing , to eadure untill he returnedy and after Diſcharged the {ame 
in VVrit; he now writes a Letter to his Father, bearing, That he would 
do any thing he could to recal , and reduce that FaQory, whereon a Re- 
duction was raiſed on this Reaſon , That all FaRories of their Nature are 
Revockable at the pleaſure of the Conſtituent , albeit they contain a Term 
of endurance, It was anſwered, that this FaQtory , containing ſuch an en- 
durance, cannot be Revocked till the Term come. 213. Albeit Facories 
be Revockable, yet it muſt be re infegr« 3 but here the Factor hath ad- 
vanced conſiderable ſums of Money , upon conſideration of the Factory. _ 


The Lords found the FaQory Reyockable , the FaQor being always res 
founded of what he profitably Expended upon confideration thereof be- 


fore he quite Poſleſhon. 5 
Martin Stevinſon 
contra 
Dobbie, 
Eodem die, 
Obby being Tennent to James Stevinſor of certain he gets an [n- 


fettment of Annualrent out of the ſame Lands, before Whitſonday, 7 
c 
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the firſt Terms payment of the Annualrent was Martinmas thereafter ; af- 
ter Whis(onday and beforer Martiumas, Martin Stever ſor apprizes the Land,and 
Chargesthe Superiour, and thereupon purſues for Mails and Duties. Dobby 
excepts upon his Infettment of Annualrent, The Purſucr anſwered » that 
the Infeftment was baſe, and before it was, or could becled with Pofſefſi- 
on, he had Charged the Superiour , which was equivalent to a publick In- 
ſeftment. The Defender anſwered, thata publick Infeftment interveening, 
befoce the firſt term of payment of the Annualrent, did not prejudge the 
baſe Infeſtment, which could not be preſumed to be privat, or fimulat for 
want of Poſſeſſion , till the Term came , at which Poſſeſſion might be at- 
tained, or purſued for. 2/y, The Defender being in Natural Polleffion, 
from the very Date of his Seafine, z7tws habet, and he may retam his own An- 
nualrent, which begins to become due from the Date of his Seaſine, de mo- 
mento in momentum , albeit there be a Term appointed to pay accumulative, 
ſo that as the getting payment fromthe Peſſetior of any ou of the Annual- 
rent, or his Qbligement for the ſame , would be a Poſſeſſion ſufficient ; ſo 
the Defender having the ſame in his own hand as Poſleſfor , it is equivalent. 


The Lords found this Member of the Defenſe Relevant, and had no ne- 
ceſſity to decyde the other Point; whether the interveening public Infeft- 
ment . before the firſt Term, would exclude the baſe Infettment, without 
Poſſeſſion, wherein they thought thatthere was great odds, if the Appryzers 
Infeftment , or Diligence had been before Whitſonday , in reſpe@ the firſt 
Term of the Annualreni 3 was not the next Term after the Seafine , and fo if 
it might paſs one Term, by the ſame Reaſon it might paſs ten Terms, and be 
valid; becauſe in neither Caſe , could Pcſſeſfion, or Attion proceed there- 
on, and therefore might be ſuſpected of Simulation, ſo-that if the Appryz- 
ers Diligence had been before Whitſonday, the Annualrenter could have no 
Right tothar Term, and fo the __ would attain to the Poſſclkion, 
and could hardly be excluded thereafter, 


Stevi 


contra 
Boyd. 
Fodem die. 


Tevin purſues his Mother as his Tutrix, and John Boyd as Huſband, and 
Far, for an Accompt of his Fathers means > In which Accompt theſe 
Points were reported : Firſt, There was ſome old unfaſhionable Ware in 
the Defun&s Inventar not Sold, whereof the Tutrix offered to the Purſu- 
er his two third parts i ſpecie, The Purſuer anſwered, that the Tutrix 
had priced the ſame, and behoved to accept them at that price, and that 
ſhe ought to have done Diligence to have Sold them 3 and Executors are 
never liberat but upon payment of the price. 


The Lords found , that albeit Executors are comptable to Creditors al- 
ways tor the price; yet not ſo to the Children; and therefore if it was viſible 
that the Ware was old , and could: not be Sold , wherein the Tutrix was at 
the loſs of her Third, They found the fame ſhould be accepted ; but in 
that Caſe they found the Tutrix lyable for any greater price ſhe got, then 
that contained in the Teſtament, The ſecond point was, what Dili 
the Tutrix ſhould belyable for, whether Regiſtrat Horning were ſullczent 
or if Poinding and Apprizing behoved to be uſed. vo 

The 


2386 © The Decifrons of the Lords of Seſvion? 


The Lords found , that Horning would not be ſufficient in all Caſes, but ac. 
cording to ehe Condition of the Debitors, and therefore ordained the Parties to 


condeſcend thereon. 


Fleming 

contra 

Fleming. 
July 3.1666. 


Am Elizabeth Fleming being Executrix to her Huſband, and Tutrixto 
D her Children , gave out the ſum of 6000. merks to the Lord Cardroſs 
and took a Bond . bearing the ſame payable to herſelf mn Literent, and * 
Malcolm, and Andrew Flemings , and failzing the one by Deceaſe, to the 
other 3 This Bond by a former Interlocutor , was found not to be altoge- 
ther a Donation ; but it ſatisfied the two Bairns Portions pro tento, My). 
colm being now dead, Andrew the ſurviver claimed the ſum by the Subſtity. 
tion. Thereafter the Children as Executors to Malcolm, clatmed the fame 
on this ground , that this ſum not being found a Donation, but tobe given 
in ſatisfaction of of Ca4nars's Portion, the Tutor could not Subſtitute any 
Heir to Malcolm, but behoved to remain as it had been lent , as Malcoms 


own means, in which caſe it would belong to his whole Brethren and Siſters, 


and not to Azdrew only, Andrew alleadged, that he being Subſtitute by his 
Mother, who had now Right from the remanent Children, ſhe who had 
Conſtitutethis Subſtitution could never quarrel the ſame. It was anſwered 
for the Mother, that ſhe did not quarrel the Subſtitution 3 but that albeie 
the Subſtitution took place , Andrew was her Subſtitute, and ſo was in the 
ſame condition as Malcolm, ſo that Malcolm half behoved ſtill to be taken 
away by Compenſation, in o far as ſhe was Creditor to Malcolzs, as if Meals 
colm were alive. It was furder alleadged for Andrew, thatin ſacha Clauſe 
as this, there was no Fiar,, and Heir , but two conditional, or alternative 
Fiars, 94x. either of the Children that Survived; and therefore ſuch Clauſes 
would never make the Subſtitute Heir to repreſent the DefunR , and he 


lyable to his Debts. 


The Lords found, that by the Clauſe of Subititution, th: Perſon Subiti- 
zute was Heir of Proviſion, yet not ſo as to be lyable to the Perſon Subſtitute 
his whole Debt ; but quoad valorem , of what the Subſtitute had ghtained by 
the Subſtitution 5 And therefore found the Sums to belong t0 Andrew as Heir 
Subſtitute , and yet with the Burden of the Compenſation , in the ſame Caſe as 
was Competent againſt Malcolm himſelf. 


By which Deciſion it follows, that the Mothers Subſtitution to Malcolm 
was Effectual , for which there is no reaſon, but the Error was in the firſt 
Concottion, for this Sum ſhould have been found a pure Donation by the 


Mother, not only in reſpe& of her Liferent reſerved, which ſhe paſt trom, 
but jn reſpeR of the Subſtitution , which ſhe could not paſs from , being 


Jus tertij. 


Earl 
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Earl of Kinghorn 
contra 
Laird of Udney, 
Eodem die, 


He umquhil Earl of Kinghorn having granted a Wodſet to the um- 
Laird of Udrey, he by his Miſhve. acknowledged the $1ms to be 
fatigfied , and obliged him to grant a Renunciation, whereupon the Earl of 
Kingborn purſues this Vdyey, as repreſenting his Father to grant Renuncia- 
tion, and Procuratory of K<fignation;z and condeſcended upon the paſſive 
Titles thus , that umquhil Odzey, after the Receipt'of the Sums conrained 
in the Wodlſet ,. bad Iofeft the Detender 1n the Eſtate of Uavey , reſerving 
to himſelf a power to alienat., and Diſpone ; after which Infeftment , this 
Miſive 4s ſubſcribed , acknowledging the Receipt” of the Sumg of before; 
- and thereupon alleadged , firi# , That the Father was oblieged by the Con- 
tra&t of Wodſet, upon payment of the Sums to Renunce , and Reſign , in 
prejudice of which Obl:ezements, he had Diſponed his Eſtate to the De- 
fender, who was alioqui jucceſſurxs, and fo as lucrative Succeſſor, is oblieged 
to grant the Refignation, 21y, The Letter obliging the Father to grant Re- 
- fignation, albeit it be after the Infettment ; yer ſeing there is a power reſer- 
ved to the Father to Diſpone his Obligement , muſt oblige the Son. It 
was anſwered, that there was nothing before the Defenders Infeftment, to 
inſtru payment, the Letter being after , and no Obligement therein could 
burden him thereafter , unleſs his Father had Diſponed, or had given a Se- 
curity out of the Eſtate, conform to the Releryarion. 


The Lards found this paſſrve Title new and extraordinary , therefore moved 
fo the Purſuer to alter this Libel, and: Libel therein a Declarator of Redempti- 
on , arid to conclude the ſame , ether with a Redution or Derlaerator , for de- 
claring that the Wodſet Right being acknowledged by the Wodſetter to be (ati(- 
fied , mi ght be declared Extin# ; in which caſe there needed no Reſignation 5 
or otherwiſe might conclude the Defender to grant Reſignation, and the Defen- 
der thereupon Renuncing to be Heir , the Purſuer might adjudge,; and thereup. 
on be Infeft: But others , thought that haxdly could a Kight be adjudged, which 
_ ſatisfied and extind. The Lords referred to the Parſuers choiſe, wohich of 
the vvayes he thought fit. | 


Jean Cuningham 
contra 
Laird of Robertland, 
July 4; 1666, 


Ean Cuningham as Donatrix to the Elcheat of umquhil Sir David Cuning. 
bam of Robertland, puriued general Declarator againſt his Son, who al- 
leadged Abſolvitor, becauſe the Horning was null, ſeing the Charge and 
Denunciation was only at the Mercat, Croſs of Ed#:burgh, whey the 
AR of Parliament,1597. c. 294. all Hornings k xecute againſt Perſons within 
the Realm, —_— within Baillerics,or Stewartries, ſhould be Executeat the 
.head Burgh thereot. /ta efi,umquhil Robertland, had his Dwelling-houſe at Ro- 
bertland, within, the Baillerie of Caninghays, albeit tor a time he was out ofthe 
Courtrey, and was a Priſoner of War for the King, 


The 
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The Lords Repelled the Defenſe, and ſuſtained the Horning, and found 
that the A of Parliament met it notz ſeing neither the Perſon Denunced 
was within the Realm, nor dwelt within the Baillerie at that time , but had 
remained ſeveral years in England. 


Hallybur ton: 
- contra 
Hallyburton, 
Fodem die. 


ALLYBURTON purſues a ReduQion of an Infeftment, granted by 
H by his Father upon his Death-bed, to his Siſters, who —_—_ ab- 
ſolvitor, becauſe he had conſented to the Diſpoſition , m fo far as he had 
Subſcribed Witneſs thereto , and if need beis, offered to prove that he had 
read the ſame. It was anſwered, non relevat, becauſe the Subſcribing as 
Witneſs, relates only to the verity of the Parties Subſcription, and nothing 
tothe matter therein contained, fo that whether the ſame was Read or not, 
It can import no Probation. 


The Lords found the Defenſe Relevant, reſerving to themſelves to con- 
fider what the naked Subſcription without the Reading of the Writ ſhould 
work, in caſe the Reading thereof were not proven, 


Earl of Hume 
contra 
His. Wodletters, 


Joly 5. 1666. 


S"HE Earl of Hyme purſues certain Wodſetters to ny and Reckon 
for the Superplas, more then their Annualrents, conform to the late 
AR between Debtor and Creditor; Who alleadged, firſt, Abſolvitor, be- 
cauſe the Reverfion produced is null, not being Regiſtrat conform to the 
A& of Parliament 1555« c, 29. Ordaining all Reverfions to be Sealed, and 
Subſcribed by the Parties own hand, or a Notar, which ſhall make no 
Faith, if it be not Regiſtrat. It was anſwered, thatthat A& of Parliament 
was in deſuetude, not only upon the Point of not Regiſtration, but want 
of Seafine 3 otherwiſe the AQ of Parliament 1617. Anent the Regiſtration 
of Seaſines, had dot been neceſlar. 


* , The Lords Repelled the Defenſe, and found the faid old AR of Parlia- 
ment to be in deſuerude. 


One of the Defenders further alleadged , that the Rights of theſe Rever- 
fions are ibed , becauſe they were not purſued within the 13 years 
appointed by the- Par. 1617. c. i2. It was anſwered, that the Parſuer, or 
his Pred were Minors, during the ſpace of 4 or 5 years of the ſaid 13 
EC preſcriptio non curit contra minorem. It was anſwered for the Defenders, 
that in this part of the A, there is no exception of Minors ; albeit in the 
former part of the A&, anentthe 40 years, Minority bompntly ted, 
& exveptio firmat regulam in caſibus non exceptis , eſpecially ſeing Fan yan 

ing but pas de vetro vendenso, and fo Bonds were preſcribed by the old 
At of Parliament, ſo the addition of 13 years was ex wers gratis, and 
ought to be ſtrittly interpret. = 


\ 
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The Lords did alſq Repel this Defenſe, and found that the 13 years run 
not againſt Minors. F 

It was further alleadged for one of the Defenders, that the Reverſion 
made uſe of againſt him, was ſince the A@ of Parliament 1617, and not 
Regiſtrat, and ſo could not operat againſt him, who is cingular Succeſſor 
to the Granter thereof. The Purſuer Replyed , that before the Defenders 
Right, he had uſed an Order of Redemption, and had Execute a Summons 
of Declarator, whereby res fuit litigioſa 5 and no Right granted thereafter, 
can prejudge the Purſuer. 


The Lords found the Reply Relevant to elide the Defenſe. 


Lawrence $cot 
contra 
The Heirsof Line of Auchinleck. 
Eodem die. 


oy to the Heirs-male, and gnly 10000 merks to the 
t 


Ec 


The Lords found that the geting of Suns of Maney, for ſuch « Renwpcjatdo: 
by which the Cor were not prejudged, t not infer behatyng 4s Heir, - 


Collin Hay 
contra 
Moeeiſtrats of Elgin, 

Eodem die. 
Olin Hay infifts in his purſuit againſt the Magiſtrats of Eleip,” for pay- 
_, ment of a Dehx due <o him by 4 Debitor , Tho elcape our of hw 
Priſon. It yas aeadged by the Defenders, that the Priſgner eſcapt vi79g- 
Jori, withone their fault, in fo far as on a Sabbath, when the People Were 


all at Preaching, the Ofhcer Keeper of the Priſon opening the Door , x 
Woman did caſt a Plaid over the Officers head , and pull'd him at unawars 
wt the ground, in the mean time the Rebel eſcap't , whom the Officer fol- 


lowed, and was wounded by ſeveral perſo hom he had lyi 1 
the Town, toaſtiſthim. —_ —_ x 


3 Þ The 
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The Lords fourid the Condefcendence not Relevant, and that the Magi- 
ſtrats ſhould have had their Tolbooth better Secured, then the ſame could 
be: forc'd by one Woman; fer there was no other alleadged preſent, before 
the Priſoner got: out, rieither was it -a' competent .time to open the To]- 
bootWuponthe Sabbath, when rhe People could not concur in caſe of Force, 


ane Parſon of Morum, 
- ' = contra 
Laird of Beirford .4ud Beinſtoun. 
July 6. 1666, 


"He Parſon of Merum purſues Redudon of a Tack fct by the former 
Parſon to Beirford and Beinſtoun, as being granted without conlent of 
the Patron. The Defenders'alleadged: abſolvitor , becauſe the Tacks were 
ſet by the Parſon, who had Commiſſion from the Earl of Buckeleygh, Patrgy 
ta Set Tacks. , 24, The Tacks were Sct with conſent of Frawmcis Steuayr 
Lord Bothwel-expreſly, as Patron, which Francie Srenart had Right to the, 
Patronage, in fo far as this Eytronage, with the reſt of the Ei:ate of B r/ny} 
being Forefault, the Earls of Buckclewgh, and, Roxbsrgh got Gitts thereots, 
but by the Kings Decreet Arbitral, betwixt Francis Stewart and them, By. 
chajh was ord to denude himſelf of this Patronage , and others jn {;. 
yburs of this Francs. The Purſuer anſwered, firi?, That no- Commiſſion 
granted by the Patron to theparſon himſelf, could be ſufficient, becauſe the 
.ntent of the A& of Parliament , requiring the conſent of Patrons, was not 
for '*any advantage, or Intexeſt of the Patron, to' his own behove, but tg 
the behoveof the Benefice, that the Incumbent might meliorat the ſame; and 
{6 the Patron'wisby his Right'df Patronage, as Curator Fcclefiz 5 but Cy. 
rators cannotauthorize thitr Mitiors by Commiſſion, at leaſt the Fatron can- 
not give' commiſſion to the Behieficed Parſon himſelf, no more then he could 
Reitunce the benefit of the*'Kg of Parhament,; and leave the Parſon tohim- 
Telf.* 2. Before the Tack waF-$et,” the Earl of Buckclewgh , Granter of the 
'Commiffion was dead, &* morte mandaWyis perimitur mandatum. As for Fran- 
cis Stenarss conſent, he was not Patron; at being Infeft ; but-the Kings De- 


& 


creet Arbitral, unported only, a eerſonaFFobligement for Backcleugh to de- 
nude; ſo that if Buckclewgh thereafter ſhox}d have conſented to another Tack, 
that would have been preferred. "1 


The Lords found that Member of the Alldgence, of Buckcleughs, berg dead 
before the Tack, not Relevant, to annul tht [ame, as depending on his Commiſ- 
ſton 5 but decided not the ff Point , whet er Commiſſion could be granted by 
the Patron, to the Parſon himfelf ; but found the laft Member Relevant, to 
defend the Tack ; for the Right of Paitonage, being jus incorporale, might be 
Tranſmitted by Diſpoſition ,. without Infeftment , and albeit Buckcleugh was 


not formerly denuaed, even by Diſpoſition, ſo that if he had conſented ts another 


Right , that, as more formal ; wanld bave been prefered, yet, there being n0 


4 


oops, the. Parſan , canmet quarrel the want of the Patrons conſent upon that 


' ground. 


The 
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1fobel Toſh © 

contra 
| David Crookſhank. 

Eodem die. bs 
Sobel Toſb purſuing ReduRtion of a Decreet , pronunced 3» foro contri 
[| Forio, and in preſentie , on this ground, that it was Extracted by the 
Clerks unwarrantably , contrair to what was done by the Lords; which 


they offered to prove by. the Oaths of the Adyocats on the other fide. . It 
was anſwered, this were a ground to Reduce all the Lords Decreets, in foro, 


Tet the Lords ſuſtained the reaſon to be proven, as ſaid is, 


Corbet 
contra 
Sterling. 

Fodem ale. 


Orbet of Concorſe purſues-a Spuilzie of certain Goods out of his Houſe 
at Glaſgow, againſt William Stirline , who alleadged Abſolvitor , be- 
cauſe he had lawfully poinded them from his Debitor, in whoſe Poſleſſion 
they were, The Purſuer anſwered, that he offered him to prove, that he 
had Diſpoſition of theſe Goods from that Partie , from whom the Defender 
alleadgedto have poinded them, and an Inſtrument of Poſleſſionthereuponz 
and that he had payed Mail for the Houſe where they were ſeveral cars, 
and ſtill when be came to Glaſgow he did Refide in the Houſe, and made uſe 
of the Goods, The Defender anſwered, that his Defenſe did yet ftand Re- 
levant, becauſe the Condeſcendence makes it appear, ' that the Purſuers Right 
was from the Defenders Debitor , and any Pcfieſſion he alleadges might be 
ſfimulatz and the. Defender in Fortification of his Legal Execution , red 
him to prove, that his Debitor remained in the natural Poſſeſſion of the 
Houſe , and made uſc of the Goods, as his own Goods, and ſo was in na- 
tural Poſſeſſion thereo!, whereby he might lawfully poynd from him. The 
Purſuer Repeated his Reply; and further alleadged, that one of the Bail- 
lies of Glow alleadged that they were his Goods , at the time of the 
poinding, and offered his Oath, The Defender anſwered, that that Baillie 
was neither the Purluers Servant, neuher bad” Commiſſion. 


The Lords found the Defenſe for the Peynder Relevant, and more pregnant 


then the condeſcenders alleadgence, and Repelled that Member of the Dnpl, anent 
the Baillies offering of his Oath, y ; 


Cranſtonn 


CONntra 
Wilkiſom. 
July 10. 1666, 


N a Purſuit betwixt Cran#oun and Wilkiſoh 5 The Defender being con» 
veened as Heir to his Father, who was Vitious Intrometter with the Pur- 
ſuers Debitors Gocds and Geir, 
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The Lords)having of their own proper motion, taken this paſfiveTitle to 
Conſideration, as to this Point , whether Vitious Intromifſion , as it is an 
univerſal paſſive Title, died with the Intromettor, or if it might be purſued 
againſt his Repreſentatives, they ordained the Parties to be heard thereupon, 
which being Reported.this day , The Lords found, that no perſon. asre. 
enting a NefunR , could be lyable univerſaliter,, upon that Defun; 
i0us Irttteniſion;; but only for the true value of his Intromifffon, ang 
Go Tas by *AQion or Exception'z upon this Conſideration, that albeit 


Tittes kve been oft times Libelled, and ſometimes Senterice thereupon 
mhen-n&he& oppoſed ; 'yet there had never been a Deciſion, nar Interlocy. 
edt for itz amd that the paſſive Title being poenal, ſapiens naiwram delityi, 
men tranſit in heredes delinquentis in quantum penale > tor they thought it 
were of dangerous conſequence, if Perſuns might be lyable , not only to 
their immediat Predeceſſor, but to their Good(ire, Grandlire, or Fore-grand- 
fires, vitious Intromiflion z but if the vitious Intromiſhon had been Efta- 
bliſhed againſt the Defun&, in his own time, it would be ſufficient againſt 
all his Succeſſors: Otherways after .his death , they could not be put to 
purge the Vitioſity, or to ſhew the manner, or the Warrand of his Poſleſ- 
fion. But it was not determined , if. Action had been intented againſt the 
Defun& , and he dyed before Sentence , whether his Heir would be lyable, 
there being different Caſes as tothat Point, which required different Conli. 
rations, as/if the Defundt dyed after Probation, or if after Litiſconteitati- 


UYONns, | 
He when at..leaſt the particulars were condeſcended on, and the Detun@ 


compearing, ,  alleadged nothing to purge- or if the Purſuit were de-recemi 
_ _ lon rH , but. the Detuna dyed , the Purſuer doing all Dis 
ligence ;. or if Diligence were not uſed, bur the matterlay over 3 1n which 
caſe, it ſeems litle reſpeR could be had to the intenting the Aion only; 

1d be as lutle queſtionable , that if Probation were led, the De- 


n 


and: it,wou 
n& compearing, it would be as valid againſt him, asif Sentence wereob. 
tained , the idle Caſes are more dark : But none of them were compre- 
hended jn this Deciſion. 
| Fames Thomſon 
contra 
Binnie. 
Eodems die. 


being a Decreet obtained againſt Biz#ie , his Creditors finding 
him at LZizlirhgow, ſecured him , and he found two Burgelles Cau- 
tion-as Law will, who being conveened for payment of the Debt, alleadged 
abſolvitox; becadſe they 'were only in common Form Obliged-as Cautioners 
as Law will, which doth not import jdicio ftSti, &+ judicaluey folui, but j- 
dicio ſiiti, aut judicatum ſolyi. Ttaeft, T hey ſiſted the Party for whom they 
were Cautioners, and put him in the Provoſts hands, who put him in Ward 
and Proteſted to be free conform to an Inſtrument produced. It was an- 
ſwered, nor relevat , becauſe they only ſiſted him judici , but not judicio 3 
they ought to have preſented him in the Court, when that Cauſe was called; 
the Purſuer was not obliged to know, or takenotice what they did others 


ways, which might be by way of Colluſion. | 
, F 2 32. | | 6 }, : L The 
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The Lords found the el(eadgence Relevant , for there was no Colluſion conde- 


4 on, providing the Defenders prove by the Wiene fer, inſert iu the Inſirs- 
ww: the room ſo * 19d 6 For 3 thought , herfeFke Cautioners put the 
Delitar in Ward , at any time during the Proceſs, the Purſuer was not prejuade 
ed; For if he inſiſted in Lis Proceſs, and upon not preſenting of the efender 
Proteſted , the Cautioners would either then alleadge that he was in Priſon, or 
otherwayes it wou!ld import Collnſton. 


Mr. Fobn Hay . 
contra 
Sir Fames Dowglas, 
Eodem die. 


R. John Hay of Haiitoun , and Sir James Donglas having both Rights 
M of Appryzing of the Eſtate of Smi#hfield, did agree, that Sir James 
ſhould have three parts, and Mr. Joh one, and did obtain a Decreet at both 
their I1;ſtances for removing a Tennent, from ſome Aikers 3 but Sir James 
Labouged and did Sow the whole; ' Mr. John did thereafter Sow as much 
Corn upon the Sown Land, as'would have ſown his quarter , and now pur- 
ſacs an Intruſion againſt Sir James, who alleadged abſolvitor, becauſe Mr: 
John was never in natural poſſeſſion , and offered to give the 4. part of 
the Rent the Aikers payed before. The Purſuer anſwered, that the remov- 
ing of the natural Poſſcſſor was equivalent, as if Mr. Joh» had been in natu- 
ral Pollefſon of his Quarter; and therefore the offering to him the Rent 
was not ſufficient, yet he was willing to accept the Rent for this year, 1o as 
Sir James would devide for time coming, 


T he Lords found that in this Proceſs they could not compel Sir James to 
devide, but ſuſtained the Proceſs, ad hunc effedwm , that Mr. John ſhould 
have the 4+ part of the Cropt, paying Sir Fames the Expences of Labourage. 


Dam Margaret Hume 
contra 
Crawford of Ketſe. 

Eodime die. 


AM Margaret: Hume having charged the Laird of Kerſe , who was Cau- 
tioner for the Earl of Lowdoun., for her Liferent, that ſhe had out of 
the Eſtate of Lowdown. He Suſpends, and alleadges that the Charger ought 
to aſſign him, ſeing the Bond wants a Clauſe of Relief, whereby he will 


have difficulty to have Reliefot the Other Cautioners bound, 
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The Lords found that they could not compel the Charger to aſſign , but in 
far as of her own conſent ſhe would. g" I 


s 


Canna 
contra 


Eodem die. 


Here was a Diſpoſition of ſome Tenements in Dumber,” containing this 
provifion , that the Buyer ſhould pay fuch a fum of Money, to a 
Creditor of the Sellers, under the pain, and penalty, that the faid Diſpoſi- 
tion ſhould be null. Infeftment followed upon the Diſpoſition , and the 
Land is now Transmitted to fingular Succeſfors, who purſuing for Mails and 
Duties. It was alleadged for the Creditor by the Reſervation , that this 
Reſervation being a real Proviſion , the Creditor muſt be preferred to the 
Mails and Duties, ay and while the Sum be payed. It was anſwered, forſt, 
That this proviſion was neither in the Charter, nor Seafine, and any Provi- 
fion in the Diſpoſition, could only be Perſonal; and could not atfe& the 
Ground, nor fingular Succeſlors , ſeing no Inhibition, nor other Diligence 
was uſed on it before their Right. 2ly. Albeit it had been a Proviſion in 
the Inveſtiture 3 yetit could have no Effect againſt the Ground; which can, 
not be affe&ed bur by an Infeftment, and upon a Proviſion, neither aQion, 
nor _ of Annualrents, nor Mails and Duties could proceed. lt 
rev, that real Proviſions muſt neceffarly affe&t the Ground, and 
there can none be more real than this , not only being a condition of the Diſ- 
poſition ; but alſo containing a Clauſe Irritant. 


The Lords having firſt ordained the Infeftment to be produced , and finding 
that the Seaſine proceeded upon the Precept in the Diſpoſition , without Charter, 
being within burgh, the Lords found that the Proviſion could give no preſent ac. 
ceſs to the Mails and Duties, until the Clauſe Irritant were declared ; or that it 
were declared, that they ſhould have like Execution, by vertue thereof, again 
the Lands, as if it were in the hands of the firſ® Buyer, which tle Lords oh 
would operat, but had not the occaſion here to declde it. 


John Scot 
contra 
Sir Robert Montgomery. 
| July 12. 1666, | 
[ O HNSzeot purſues Sir Robert Montgomery, as vitious Intrometter with the 


' B Goods and Gear of Sir James Scot of Roſſie, to pay a Debtdue by Sir 
James to the Purſuer, The Defender alleadged abſolvitor , becauſe, 
any Goods he Intrometted with , were Diſponed to him, for Onerous 
Cauſes , by the Defunat , and delivered conform to an Inſtrument of 


Pofleſſion produced, 
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It was anſwered , that the Diſpoſition bears, Horſe, Neat, Inſight, 
Pleniſhing, and all other Goods and Gear, which cannot be extended to 
any thing of anothcr kind, nor of greater value, as current Money, Jewels, 
Silver-plate, Chains, &c. which never paſt by ſuch general Clauſes, unleſs it 
be ſpecially Diſponed, It was anſwered, that albeit there had been ſuch 
Moveables, and the Defender had Intrometted therewith , though another 
having a better Righr, might Evict the ſame ; yet the Defender had a pro- 
bable Ground to Intromcr , which is ſufficient to purge this Odious pathive 


Title. 
The Lords found tLe Diſpoſition and Delivery Relevant , to purge the Vie 


tioſity. 


Normand Livingſtoun 
Contra 
Lady Glenagies, 
Fuly 13. 1666, 


Ormand Livingſiown baving appryzed the Lands of Glenagies, purſues 
N the Tennents for Mails and Duties , wherein the Lady compeared, 
aud alleadged, that ſhe ought to be preferred, becauſe ſhe is Infeft ina Life» 
rent in the Lan !s by her Contra of Marriage. It was Replyed, that the 
Lady and her Huſband, for all Right that either of them had, had given a 
Right to their Cautioners to upliſt the Mails and Duties of the Lands in 
queſtion , for payment of Debts , and this Debt particularly, whereon this 
Appryzer proceeds; with power alſo, tothe Cautioners, to Diſponeany part 
of the Lands for payment of the Debts; which the Lady Ratified Judicial- 
ly , and which now Excludes her from hindring any of theſe Creditors to 

et payment. It was anſwered for the Ladyz firi#, That this Right was 
- FaQory, or Commiſſion, and ſo Expyred by the Lairds Death.. .2y, 
It was only in favours of the Cautioners , for their Relief; but the Credi- 
tors had no Intereſt to alleadge thereupon. 34y, The Cautioners were never 
Diſtreſt 3 and it was a mer being to them as Creditors in the Sum ; not 
being ſo in effec. | 


The Lords having conſidered the Commiſſion, and that it buir not only the 
Lady to conſent , but for all her Right, 10 grant Commilſ.0n , and that, not on- 
ly it was #n favours of the Cautioners, in caſe of Diitreſs ;, - but alſo in favours 
of the Creditors : bearing, to be for payment of the Creditors : Therefore they 
Jound the ſame Relevant again(t the Lady; to exclude her Infeftment , ay and 
while 1he Debts were payed, But this occurred to the Lords, that if the Lady 
could condeſcend 7 that by the Creditors, or Cautioners fault , in mot making 
uſe of this Commiſion , the Laird wa: ſufſtred to continue in Poſſeſſ,on , [o that 
if they had uſed Diligence , the Debts would have been payed, -in whole, or in 
park, and the Ladies Liferent disburdened, pro tanto 3 they would find the ſame 

elevant. 
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Patrick, Keith 
contra 
Laird Leſmore, Troup and others, 
July 14. 1666. 


TY ATRICK Keith having Right of Wodſet, granted by the pa 

of Mariſchal, purſues a ReduQion againſt the Lawrd of Leſwore, of ; 
poſterior Right, granted by -the Earl to him 3 Which Right was Diſpon. 
cd to Muiresk, who was Infeft, and Diſpon'd to Troyp, who is preſent He. 
retor 3 who being all Called, and Litizcontei#ation made , and the Cauſ- 
concluded 3 at the Adviſing thereof , it was alleadged for Trop , that 
Mvireck was dead , and there could be no adviling of the Cauſe , till ſome 
Repreſenting him were Called ; for as in in4tio, there could be no Proceſ 
againſt Trop , the preſent Heretor , till Mumivesk his Author were Called : 
So neither can there be any procedor now , till ſome Repreſenting him be 
Called. It was anſwered , the Purſuer declares that he Infiſts againſt Leſ: 
mores Right principaliter 3 againſt which only the Reaſons are Suſtaineg : 
and as for eMaireck, , and Troups Rights , they will fall in, conſequen- 


tram . 

The Lords found that the Proceſs behoved to 'be Transferred againſt 
Mviresks appearand Heir , before it could be adviſed: For as the declaring 
that the Purſuer Infilted principalitey againſt the firſt Right, would not haye 
been Relevant ab initio; ſeing the Law allows all mediat Authors to be Cal- 
led, thatthey may defend the Right, whether the Reaſons he Libelled againſt 
their Rights, ortheir Authors 3 which comes in the place of the old Cultom, 
of fiſting Proceſs until.the Defenders Warrand were Called , and Difcuſt; 
So every Author hasalike Intereſt, to ObjeR againſt the Reaſons, although 
Libelled principaliter , againſt the firſt Authors Right. 


But the Lords declated , that, ſcing the Defender made this unneceſſar dily, 
they would be more ſeuurable in drawing back the Redwion , ad litem motam, 
aut conteſtatam. 


Sharp 

contra 

Glen. 
Eodem die. 


N a Competition betwixt two Compryzersz It was alleadged, that the 
Purſuer , who Infiſted for the Mails and Duties , his Appryzing was 
MY extin&, by Tntromiffion within the Legal ; Which was offered to be 
"* proven by his Purſuers Author , his Oath. It was anſiyered, that bis 
Authqrs'Oath could not be Received againlt a Singular Succeſſor, ſtanding 
now Infeft; for as the Cedents Oath is not Receivable againſt the Aſſigne 
in perſonal Rights 3 much leſs is the Authors Oath againſt the ſingular Suc- 
ceflor in real Rights. 


It 
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Je was anſwered, \that'*before this Pyrſuers Right, res feit Inigioſs, itt 
lo ns as the Purſters Futhor 'having before , purſued - Mails = fe oo 
in that Proceſs, the Defertder offeted to prove. by. his Oath, that the A a 
pryzing was ſatxfyed;, whereupon liticconteſtation was made} whes by 
res fuit litigiofſa, ard no poſterior Right could prejudge the Defend ey 


$.% 
S 


* 1 ! 


Which the Lords fſeund Relevant, and ordained the Anthors Oath 1s be 
taken. 


Fountain and Brown 
contra 
Maxuell of Nethergate, 
Fodem die. 


Rown, as Heir to Mr. Richard Brown, who was Heir to Thomas Brown: 
B purſued for exhibition, and delivery of a Wodſet R 


, - ight , | granted: mm 
favours of Thowes 3 Wherein the Lords having ſuſtained Witneſfes to be ad: 
mitted to prove, not only the having of the Writs, fince the inte ing: of 
the Cauſe, but the having them before, and the fraudful putting themaway;: 
which ordinarly is only probable by - Writ, of Oath; unler 


EVIdENCES 
of Praud be condeſcended on , 'in refpe& the 


| matter was anct- 
ent, and the Purſuer had long lived in England, now at the ade 


viſing, ofthe Cauſe ; ſeverall of the Witnefses were found to Depone, ' that 
the Defender, before the intenting of the Cauſe , not only had ſack a 
Wodſet Rights but was dealing to get the ſame conveyed in his own Per- 
ſon, which importing Frand, 150) 


Fama 


* The Lords would net abſolntely decern him to exbibile, Lat found that be be- 
hoved, docere quomodo- defijt pofiedere, or otherwayes produce , and theres 


fore ordained him 16 compear , that he might be mmterrogat, and condeſcend wp- 
on the particular Writs. 
Thom:s -0 gilvy 
contra. 
Lord Gray. 


Fuly 17. 1666. 


Homas Ogilvie purſues the Loxd Gray, as behaving himſelf as Heir to 
[ his Father, by Intromiffion with the Mails and D 


uties,of the Kkards 
wherein his Father dyed Infeft : as of Fee 3 for payment of a Debt of Kis. 
Fathers; who alleadged | abfolvitor , becauſe any Intromiſfionhe had, was 
y a Warrand, and wilterance of Srr George Kinnaird, who flood Infeft irs 
the Lands, upon a Gift of Recognition. 


It was anſwered, wor releves, un- 
lels the Gift bad. been Declared, before the Defenders Intromifion 3 becauſe 
the Gift would not have given Right tothe Donatar himſclf, to pollck. The 


Defender anſwered , rhat the Gitt was Declared beforethe Intention of the 
Purſuers cauſe”, which Declarator , albeit after Intromiffion, yet muſt be 


drawn back tothe Gift,” topurge the vitioſity of the Detenders Intromiſet= 
on, in the fame way, that the Confirmation of a Teſtament will ans 


we; vitious meromflion , the Confirmation being before the intenting of” 
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© The Lords found the Defens relevant, to-elid the parſive Title, ſein & 4ny co}. 
oprable Title is "Juſficient*, to excuſe Ihe witioſity.: but did not fink , 1has 1h, 
Declarator , before intenting| the Cauſe , had the ſame Effe®, as aConfirma;, 
on 5 becauſe by cont; ant Cuſtoms, ſuch con rmations, purge the preceding wigi. 
ofity; which. has never /* been found in this Caſe of an Hers intromiſſion wth 
the Rents of >Lauds : Ent the Lords found the Defender lyable fir tle ſingle 


value of his Intromiſſion.. 


Alexander Burnet 


CONtra 
Fohnſtogns. 
Eodem die. 


Ohn Johnſton , having diſponed the Lands of Fraſter-b4ll, to Gordouy 
| & of Leſmore, whoſe Right Alexander Burnet having appryzed , ang þ 
the appryzing , having Right to the Clauſe of Warrandice COntained in 
the-Diſpofitionz charges Johnſtouw the Diſponer, to warrand the Right 
ziſt a poſterior Right, granted by. him, to William Fohnifoun , wh, had 
med firſt Infeftment. It wasanſwered, that the Warrandice coulg hay 
no cffe@, becauſe there neither was, nor could þe adiſtreſs , in © far ," 
in William Jobniiouns Diſpoſition, John Johnitouns, and his Wifes Lif = | 
were reſerved, during whole life he could never diſtreſſe Buryee. 2, 


t there was no preſent diſtreſs, yet there was un eſtion. 
: anſ; 

nothing , that could elid it, and who being but a naked Liferenter, if B 
execution ſhould paſs upon the Clauſe of Warrandice during his Life time, he 


The Lords decerned Johnſtoun the Diſponer, to purge the poſtericy Diſpoſe 
tion, granted by him , and found neither of the alleadgeances, in the contra je. 
tevant.. 


Brown and Duff 
contra 

Bizet. 

July 18, 1666, 


Rown, and Daff, having obtained Decreet againſt Bizet, for a Sum 
due to Umquhil Andrew Duff Merchant in Polland, Bizet raiſes Sul, 
grocery and Redudion , upon this Reaſon, that this Sum having been 5s 
avs defunt3i, the Charger could have no Right thereto, till it were 
eſtabliſhed. in their Perſons , by a Confirmation in Scotland, by the Com- 
miſlarics of Edinlwrgh, ut in communi patria, It was anſwered , moveables 
Sequamri ur. perſoname , and therefore, whereſoever the moveables be, they are 
regulat, according to the Law of the place where the Defun& reſides, and it 
is 1nſtfucted by the Teſtimony of the Conſul, .and -Counſel civitetis Regie 
pucenſis., that bythe Common Law , and Law of that place, moveables be- 
longed:tothe Wife, and Bairns, and the Purſuers were fo — _ 
*c3 * Jt ECLATINg 


B 


«i 


T, Deciſzons, of the, Lords. of \Seffion.” ; 
Jaring the faid Clares Brown Wife, and the faid Deff. the on- 
bo Davghnee of Andrew Duff , and" ore they have x Fight 
without Confirmation in Scotland , whicti-appears by the AZ of Parlj 
Jawer 1. cap. 89. Par, 1426, And: it hath been {ll the Cuſtome io to do, 
and that it was ſo decyded, the 16, of Feb. 162 7. Lauſon contra Baſtil 
Kello, It was anſwered, that it was otherwayes decided , in the Caſe 
Reb contra French , 25. Feb. 1637, And there we no reaſon " ER 
that lived out of the Country animo yewanendi , ſhould be in better cords? 
tion, then theſe that reſided in the fame, and behoved «© Confitth, and tg 


py ce Quot. | | — . 
Lords found, that the Teſtament behaved ts be Confirmed. % the Cont. 

wif ars of Edinburgh ; for lating conſidered the old AT of Par x they 
foand, that the poynt there ardered was, to what Judicatares the fuer wb £0. 
ing abroad to Trad: , ſponld be lyable, and that ſuch os went abroad © ot anig 
mo remanendi , ſhould be ſubjet to the Juriſdidion of that place, whize their 
Teſtament woul1 be confirmed. - ( VIZ where they had their Domicills but 
theſe that went ont of the Country , to rewain, are excepted ; but nothing expreſt 
where their Teſtament ſhould be Confirmed; and for the Deciſion , the Point in 
weftion, was not whether a Confirmation in England was valid, tut whether ; 
Co firmetion without an Inventar , was walil, and therefore, ſeing nothing was 
objetted again#t the Confirmation i ſelf. The Lords tid: jeſtly find , that the 
wanting of an Inventar , in at Engliſh . Confirmatidn , where that was the 
caftome , did not prejudge it, _ neither: is the Caſe determined by the Deeiſion 
| betwist Rob ard French , in reſpec -that the Executor having Confirmed is 
England , and rather being Confirmed by the Legatars , would not ' own the Con.. © 
fprmation , but remenced the ſame; and th the Lords found no C. o0nſactue,; 
or Deciſion in the Caſe, but determined the ſame, ex bono & #quo, po 


Hellen Millay —_ 
contra 
Watſon © 
Jaly 21.26 66. 
; 7 Atſe having obtaiied a Decreet betgre the tonk, CAR 
Miller, for the Rent of ſome Tenethents in Glaſeow. (he Suſpends. 
and raiſes ReduQion, on theſe Reaſons. Fri, That the Decre has, _ 
_ 


- 


& -- 


as being whtre petita, in ſo far as the half of the Duric ge 11 
Watſon, who was firſt Wife to Brown , who PANIELO 
#io acquired this Right to him, and her, and the one half tg her Heirs, and 
the other to his, which was a Donation berwixt Man and Wik, revoruble 
and revocked by the Infeftment granted ro Heller: Miller, in Li hi? 
ſecond Wife. It was anſwered, that the Decreet being is foro 1_ Jaris, 


was irreduceable. 2aly, That the Right was not mad hw oh 
to the Wie 3 but acquired from a third Partie. Bra y the Husband 


The Landy minced the Dorrede, Shidhng thatit wis viſbly Extrated by 


Gavitr 


The Doin; ofobe © Ionrds of $9/i0h: 
4 . 

R all K - jc. F F "8 3ity / "a * ; a7 + | 3; 
; | ho *% Gavin Hymiliqun To ps "Tok 
L (33 i203) —_ COL EE brnom tr +: : _-j——_— , «4 

Duke :Heibirors and Biſhop. of Bdinborgs. 
3628 -"Bollem the 


. .-C e Parochiners.of :Cranfoord , Compearance 18 niide 7p 4 
311hc barges ff gh Meadging, 'thab this was: a Patrimonial- Zirk on” ok 
> TEE of Edinburgh, and ſo was not comprehended in thOlate Ad (4 


Paliament, apent vaccand Stipends, \ \\ - \ + 
the Lag repelled. .the Deſenſe, and preferred ' the Colfetor: of hs 


Viecand, Stipends 3 far.zhey found the AQ was general, withour any 1h, 
F6eption is —% WED ; | © 
IP.n Mr.. John Thomſon 
>. 0b contra 
; oh Mckierick, 
| ®.. ; Fadene aze. 


DA; 2s Thonfh pure amic , ur redueting ft Hine of 
YL ſome Teneinents an © Demfries, upon 1 appryzing > on theſe Rea- 
ſons; . Fir, That tbe.appryzing was null, procteding upoti k Bond With. 
out Reqution, or Ghargez without which ,"the HeretaBI& Botid <dill 
nar becarhe moveable, , 244, Infettmene ,' being within "Burgh, was not 
given by. the. Bai{ies , and Town Clerk. 34h; Thar it WASrieithes Rei" 
ſtrate in the Town Books , nor in\the Reyſte df Seakings of "tht: Shir It 
was anſwered, to the Firi?, that the Bond bare no Clauſe of Re uilition, 
but bore on the contrare to be payable; without Requiſition . _ ſo, as 
Moveables the Defender might have poynded therefore,without Charge, ſo 
might Lands be A ryzed z to the Second, there being no Magiltrats, nor 
Town Clerk in Office at the time of this Seafine, and the Defender beingan 
A ppryzer, neceſſitat to do Diligence, took Seafine by the Sheriff Clerk, 
which was _ ap Talon :_To He LY _ AQ of Parllinitnt 
requires *no Regiſtration © nes within Burgh, and albeit, they by of 
pry +5 be foutid ih rhe Town Books , yet if that ſhould ages 6 
they 'would'iot 'be null, Py 
. - The Lords repclled the firſt Reaſon, and found no neceſſity of « Chatge: 
ad they had formerly prom the ſecond Reaſon, in reipeR ofthe Anſwer 
nia thetetd, and didalfo repel! the third Reaſon. 


= {7 :21.1%% Earl of Sontheck 
$2 +1. 1:1; Marquek of Huarlie,'\ | dra 
4 Fuly 23.16 66. 


fl HDCLOE AL. fg» i ; p ; 

Y ts forthe late Marqueſs of Ham, for the Tochers of the Daughters 
of Hts, the, got an Infeftment ofthe Lands of Badzenveh, Ho their ler, 

aritig, that according as they ſhould bediſtreſt;: they ſhould hive acecb to 
the Rehts of the Lands, in ſo-far as might pay the Annualrent of the Suth, 
which” they ſhould be diſtreſt, fors whettupon they: were Thiet its Avws 
1643-., And thereafter Southesk was diftreft, in Anno 1653. Whereupon, in 


Avno 


TI E Earl of Southesk and the late Marqueſs of Areyl , being Carfidn- 
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x.” Fy 
Wh b- 1453 | 


becauſe, by the late AC of Parliament, 1617, Seafine and Reverſions are ap- 
pointed to be Regiſtrat, other they are Ml, and therefore the ground 
of the At of Parliament 1584. viz. The abitralinz of Evidents Coafor, 
the ſaid A it ſelſ muſt allo ceaſe.,, 24ly. The faid AR can only take place, 
where it is not conſtant , what Right the Forefault Perſon had, but that he 
was repute to be the ancient Hetctor of the nds, but where the Forefault 
Perſons, Right is kgown, 10 have, been Baations Compryzarg, or Sr 
junct Right , grzazed: to bimy and the Purſyer'z, for theiri{Cautioiriegpſes 
ſtatis cedit veritatt; and the Right muſt only be holden 1d be! ſth a,Rihd 
as truly it was... 24, The five.years, Poſſeſſion. being if. cffett a Preſeripth= 
of, id, tayours bf.the King z /and-bis Donatary,' whatſoeyer, would inedfrupe 
ally other Preſeription, wut znverrupr this ;/ asf withitythe five yeats;. rhe 
Prriter Had Intented, + ReduRtion of the Forefgult Perſons Ripht ;.or'' avi 
Attiori for Mails and Dytics,. &t had requirgd- for his Sugis,. .and charged 
elitteipon , all theſe would be ſufficient interruptions, againſt this quinquen- 
nial Poflefſion, ,agd\.would zake away theptrelumprion of Collufion,* or ab. 
trading, 4#hly,The five years poſlcthion,. bythe AR of-Parliametiti dedtss 
exprelly , to be peaceable , ſo tha it it was 1#rbase peſſeſſio, it would not be. 
enuugh , and being once a troubted poſſeſii>t} by any legall interruption, 
afer the ſaid interruption, that ſubſcquent poſſeſſion ceaſes not to be a trou- 
bled poſſeſſion; though there Le yo turder mterruption, within the 5 years, 
becauſe interruption once uſedefidures for 46 =_ lis &&, Argyls poleſ- 
fion was troubled,by purſuits, to corhpt forch#Maills andDutics of theſeLands, 
upon thi Right 5, and. tha withif! a year; gr two, beforeche fife ; at lik 
wiſe Within the 5; year, the Matqyels of 4rgyb did cottoborat? this Ri 

Hd if orrob&fation, thereof granted Wodfer.of the Litifls:f Buz#d, for this 
Suttis, 1ctummular, by vertue whereof, the. Purſuer , within the'9;” years, 


wi ih Poficiion, by opliftmg che. Back-rack Duriey :. which. bdng-:#-Ca- 
thlative Rigtit;peifelsion theredg is valid, for both. The Defehderarifwer- 
&, tht his Deten(s. upon the Adtof Parliament ftood- valid; notwihſtagd- 
mp 6talt the beciuſe the Att is cleargand unrepealtied, rhat 4) yeats 
| Be af the Forgtault Perſon, gives the Kingunqubſtion 
f 


it being reFoure@ by an Fagueſt, as now; this is.) ' And as:t6 the 18#61» 
un te poſſe 1gr : no Deeds dbnebeforehe 5 yedtyj/catriarye ary efe8t; 
becanfe, as the 5 yeats cut off themoſt Solemn anterior Rights , muchmore 
| a Citati- 
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a Citation, or other Interruption, ard asto the Interniptions, within the 5: 


-not uporr this Infeftment;;. but upoh a Perſonalobligement, -by.| Argy/, 
liers the Purſuer 3-neither'does it ar all relate tothe: poſſeſſion,” not any 
other: Aion 3-bur-only as an Inhibition; *prohibits Alienation, ' And. as for 
the Contra&t'of.Wodfſet with 4#eyl, it-is poſt commiſſum crimen , ard [© can. 
notprejudge the Donatar. ' -It-was anſwered, that- albeit the Forefault per. 
ſons: Deeds being 'voluntar, oft commiſem cyimer, cannot be cticftua]; yet 
where it-isuponia cauſe antetjorto the Crime. + viz. -Argyls Intromiſfion, by 
the Infefiment-of Relieff, and the diſtreſs occurring againſt the Purſuer afier 
the Crime, and'be'having purſued 4rgy! for compt and reckoning, in 1», 
1655. does not'conſtitute afry few voluntar Right, nor can it be any way 
colluſive, being-for an anterior'cauſe ; and aſter a purſuit - ard therefore it 
muſt work this much, to ſhow, that the.5-years was interrupted, and in the 
Courſe thereof, both the Purfuer, and Forefaulted Perſon acknowledged 
this Right in queſtion. / Tr 

"The Lords found the Reply rel:want, «pon the Deeds of Imerraption., ally, 
ed by the pug Jjoywtly , 30 clid the Act of Parliament. _ 3 S 


Mr. John Harper 
contra” 
,_ bis Vaſult | 
| | Joly 25, 16 66; | | 
MR. Johs Harper, purſucs'a Declatator of Non-en inſt 
M No Vale, who alleadged that he was only Iyatle r theretour 
lls, cill the Decreet of general Declarator was obtained- - It was anfiver- 
ed, the common cuſtome was, that from the Citation in the general Dedara. 
tors Mails and Duties were due in'the ſpecial, becauſe the peneral Dechy. 
ator , declares the Non-entry fince the date of the and fo the 
Mails and Duties are not duefrom the date of obtaining the Decreet, but 
from the years decerned therein, which-is from-the date of the Summons, 


The Lords found the Mails and Daties dye ſince the time of the Citathes, and 
20t on'y ſince the time of the Sentence. | 


Earl of Southesk 
contra 


Marqueſs of Henly. 
Fly laſt, 1666. 


Arl of Sostherks cauſe mentioned 23 Joly laſt, was this day adviſed, 25 


to. another Defenſe. viz. That m Lord Argyl had right to Beatown 
Appryzing of theEſtate of Humly, whic - gps, ewes g the Purſver, 


Iateftment, and whereunto Hantly bath right, as Donatarto « Ay fs 
faulture. Tois' Coutrat of the one Wodſer, being 6 Tb 
Anno1656. It was anſivered, that Beatovn , before he was Inſef upon that Ap- 
pryzing, had renunced all benefit ofthe Appryzing, and diſcha the ſame, 
in-{o far as it might be prejudicial to the | 2/ rm Right 3 which is preſently 
nmr ms It was —_— , =_u_ Renunciation was but 
never -Regiſtrat 5 oO could not be effectuall nile Feed] maar Succeſlor; 
| much leſs againſt theKings Donatar, having a real Right. It was anſwered, 
ml ”"""—_ 


* =? 


The Deciſions of the Loxds of Seſſion. 463 
that Appryzingsare not of the nature of other real Rights , but they maybe 
taken a » by Intromifſion, Payment, or Diſcharge of the Appryzer, atd 
there needs no Reſignation, nor Infettment, It was anſwered, that albeit, by 
the At of Parliament 11621. Appryzings may be taken away by Intromifſidn, 
and that it hath been extended tg-payment, yet never to ſuch perſonal Back+ 
Bonds. XN_s oy i 
The Lords found the Appryzing' ſo le taken away, by Beatons Back Bond, 
renuncing the ſame, in ſo far as concerhds this Purſuerz, and found the (ame re- 
lerant againſt the Donatar, ; 


Thomas Crawftord 
contra * 

Town of Einburgh. 
Eddem die. 


Homes Crawfoord , having Gift of »/timus beres of a perſon , towhom 
the Town of Edinburgh was Debitor, Jes for ' payment thereof, 
The Defender alleadged no Procels,. till the Gift were declared, The Pur- 
ſver anſwered, no neceflity of a Declarator in this caſe, more then in a-Gif# 
of Recognition, and Waird, and 4hat there was, no perſon' that 'could be 
particularly cited, | | 
The Lords found the Defenſe relguant , that this Gift, behoved to le declared 
albeit it were but uj0n aCitation generally againſt all and ſundry at the Mercat 


Croſ. | | 
Sir Lodovigh, Gordon 
' contra 
Sir ' John Keith, 
Eodem die, | 


glr Lodovick, Gordon, being Aſſigned to a Sum dueto Sir Robert Farquhar 

by Sir fohn Keith , purſes Sir John,*for payment, who alleadged abſol- 
vitor , becauſe he had Right to the Sum himſelf, as Donatar to Sir Roberts 
Eſcheat, and that the Sum was Moveable, albeit it bare Annualrent, info far 
as the Term of payment was not come; .It wasanſwered, that Sums were He» 
retable , as tothe Fisk, by the Clauſe of Annualrent, and the only excepti- 
on was, that if the Term of payment of the Annualcent was not come, the 
Same was Moveablez and nothing in relation to the Term of payment; if 
the Annualrent was come due, betore the Rebellion. 


The Lords foand , that the comfug of the T, erm payment of the Annualrent 
made the Sum to become hexetable, as to the Fisk kl - = elled > — 
tars defenje - | 

Merchants in Dzndee 


contra ( 

Spruce. Engliſbman, , 

| Nozember '3, 1666,,.. 
GOme Merchants of Dundee having fold a conſiderable quantity of Winesio 


" one Sprace, an Ergliſhman, they purſue him for the price, and becs 
he diſappeared, and no body came to receive the Wines, they ſupplicat = 


Lords, that they would give warrand to ther, + to ſell the Wines; leaſt. the 
ſhould periſh, and tobe lyible only forthe beſt price they-could Cr 


they 
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; they did alſo repreſent, th Spruce had a FaQtor Þ By, R 

- end by 5 Mae not. " mh A or, in Edinburgh, Who being 
' +44 11 be Jordrrefuſed the Su plication 41d found, thit he dr NS 

Jnifiſhe Sommane, met being chm, and the fr Eg ks [: appearance 

- 10blidged to. be preſents they Tit do ntthing againſt him, moze 1h, $Prejert, nor 


bern cited, a1, ſo could not 
\.lewved the Pariie to proteſt, that they kad done all diligence. that the | 


OCCAre, 


* I; 


"Thomas Canhbam \ 
contra 

James Adamſon. 

November 7. 16 66. 


Ames Adamſon, having diſponed, a\Tenement to Joſeph Johnſtoy,,. 
J married. bs Dwghte , .in Conjund-fee, and the Fleir (nm, Aa 
: which failing, to devide between their other Heirs, in the Dip ried thee? 
-was expreflythis Clauſe, foymiain that the 'faid Joſeph, and: his. wor 
| James Adamſon , or any heſhall name; the Sum f 
fix hundred pounds, wherein, if he ailzie; the ſaid Right, and/Dj Polk ” 
ſhall expire, 7þſo fa#o. In the Infefiment the former Clauſe was reptheg __ 
\.not the Claufe Irritant. This Cankam appryles the Land from Jofpb) thitors 
i : | - | 

| _ objecting the proviſo, was notwithRtanding decetned to.'rork ove. Now B 
arſaes for the Maills and Dutics, during his occupation, James 4 denim 3 
eadges that he ought to have the 600 1b, becauſe he had dilponed with thee 
rovifion. It was anſwered, this was/but perſonal, to pay, and could = 

oblidge a fingular Succeſſor 3 and all the-Purſuer could do, was to proceed 


make payment. to the ſai 


n Joſeph's debt, and being Infeft, drdputiuc James 4d amor 


upon the Clauſe irritant by way of Declarator. 


"The Lords, tn the end ofthe laſt Seſſug | baring wo few the Diſpoſition cen. 
4 Defenſe, bit e 

the Declarator © but now having. ſeen, that the proviſo of payment Kh inthe pr 

ment ; the cauſe being Jo favourable, we diſpotring to his own Dang hter, and 


TOP” ine the ſaid Clavſe, but nt the Infeſtment, rexelled 


| good Son, and the Diſpener yet i: poſſe 
Proceſs, ſuftaine -it by exception, _ 
George Shein 
. contra 
James Chryſtie, 
November 15. 1666., 


Forge Shely, having purſued umquhil Davis Chryſtie, as charged to enter 
G Heir to James Chry ie bis Father, for payment of a Debt of his Fathers, 
David renunces to be Heir, whereupon George obtained Decreet, cognitionis 
cauſa; and David being now dead, he purſues James Chryſtie, asnow appear- 
and Heir to his Debitor, for Adjudication of an Annualrent, as belonging to 
the Defun& Debitor, out. of the Lands of Beſf4lie. It was alleadged tor the 
Defender, abſolvitor, becauſe that Annualrent was but baſe, never cled with 
effion, andthe Defender ſtands validly Infeft, frgulart titule, The Pur. 
fucx-anſwered, that the Defenſe is not competent hoc loco, when the Purtuer is 
but ſ#o periculagraving Adjudication of his Debitors Right,and cannot be forc- 
edto diſpute the ſame, till after Adjudication , he uſe Wigene: fe grating 
i9 | O 


10n, they did without wultiplyitig furder 


y; 77 re: then 
queſtrat, tor 'appornt the Wines to } Sf ad po 


wot periſh, whereef the Lords would take confideration.in any Proc he Joel 
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ofthe ſame 3 but this Defenſe will be Competent , whenloever upon his 4d- 
adication , be ſhall purſue. The Defender — a Pratique betwixt 
$ haw of Sornbeg and the Lord Forreſter , wherein Forrefters publick Intett- 
ment was excepted in the Adjudication. 


Tet the Lords ſhewed no Inclination to follow that Pratique, and therefore Re- 
pelled the Defenſe, and Adjuaged. | 


Mr. John Abercromie 
contra 
eAnderſon. 
- Eodem die. 


R. John Abercromie as 4fhigney having purſued Anderſor,as Debitor for the 

Debt Aſſigned:he alleadged no?rocets,becaule the Affignation was poſte- 
nor tothe date of the Summons and Executions; fo that the 4sfignation, bemg 
his ſole Title, the Proceſs could not be ſuſtained. It wasanſwered, that rhe 
Defender had no prejudice, and that the Cedent concurred. It was anſwered 
that the Summons was not in the Cedents name, and ſo his. Concourſe could 
operat nothing , ſo that the Decreet thereupon would benw!] :, .. For inthe 
ike c caſe, the Lords, laſt Week, in the.Cauſe berwixt David Hamiltown and 
Jobn Kennedy and Symintoun,Reduced an Appryzing led tvyenty years ſince, 
becauſe the Appryzing proceeded upon'a Charge to Enter Heir; and ſome of 
the Debts vvere Asligned to the Appryzer,after the date of the Charge, As to 
which the Lords found the Appryzing null, | 


The Lords ſuſtained theDefenſe,anid found no Proceſs, and had veſpe to the ſaid 
Deciſion of Kedution of the 4 ppryzing grbichibey faund to he,as is reated, though 
it was alleadged. that after (0 long time, an {ppryzer was notoblieged to produce the 
Letters of Appryzing, or Charge to Enter Heix, or Executions ; yes ſeing de fato 
theſe were produced , and deduced in the Approzing, and mentioning the dates as 
aforeſaid, the ſame was Reduced pro tanto ; but there was no debate reported, 
whether it ſhould ſtand pro reliquo; or how far it ſhould extend, ſcing the Appryz- 
ar, as tothereif, offered 10 prove it ſatisfied by Intromiſſion, 


Alexander Downy 
CONtra 
Robert Young. 


Nov. 17. 1666. 


Mquhil Alexe#nder Downy granted an Asfignation to his Oye Alexander 
Downy, of tvvo Bonds, vvho finding, that after his Goodfires Decealſe, 

Mr. Job» Hay vvas Confirmed Executor to his Goodfire, and had given up 
theſe Bonds in his Inventar, but had not recovered payment : He Confirms 
himſelf Executor, ad 20m Executa,to his Goodfire,and purfues the Debitors for 
payment of the Bonds. Compearance is made for #obert Young, who alleadges 
that he is ExecutorDative to Mr. Jobz Hay, vvho Execute Downtes Teſtament, 
by obtaining Sentence for payment of ticir Bondsz ſo that the Bonds vvereno 
more in: bonis of Alexander Downie, but of Mr. Joby Hay: and that the Te- 
ſtament being Exccute by Decreet my could. be no Executor, ad non exe- 
- ; uta, 
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cuta to Downhje, the firſt DefunR. . It was anſwered that the Teſtament was 
not Execute by a Decreet, unleſs the Fxecutor had obtained payment 
eſpecially where the Executor was a meer ſtranger, and was neither nearef 
of Kin, Creditor, nor Legatar. 


The Lords found the Teſtament of Downie Execute by Hay 7 by the 
Sentence obtained in Hayes Name 3 and therefore found that Ate&ander 
Downie, the Oye, his Confirmation as Executor, ad non executa null. 


It was further alleadged that Downie being not only Executor, but AC 
figney by his Goodfire.3 the Afſignation, though it had been but a Lega- 
cy, would have been ſufficient againſt Mr, Joh» Hay , who is the Cedents 
Executor : and therefore. isalſo ſufficient againſt Towg, who is the Execy. 
tors Executor, and fo repreſents the firſt DefunQ, Downie the Cedent, [t 
was anſwered, that Towng was not only legitimo modo the Executor, but 
he is alſo Creditor of the firſt Defun&t', Downie, in ſo far as he is Donarax 
of the Eſcheat of John Hilſtonr, and thereupon has obtained Declarator 
and ſo is in 'the place of Job» Hiloun, to whom umquhil Alexander Dow: 
»ie was Debitor, by his Ticket produced , whereby Downie acknowledg. 
es that he had in his hands, Goods worth 6000 pounds, belonging to him, 
and Hilftows, in Copartinaryz and obliged him to be comprable therefore; 
which is anterior to the Aſſignation, granted to Downies own Oye for Love 
and Favour 3 whereupon he hath Reduction depending againſt the Aflig- 

» ration, as i» fraudem Creditorues. It was anſwered that the Ticket, in-rela- 
tion to the Copartinary, was not liquid, bearing only an Obligment to be 
comptable, with expreſs Exception of defperat Debts, and others. 


The Lords found, - that in-reſpe& the Debt was not liquid , Downie the 
Afſigney ought to be _ and get payment, but Onleing d him to find 
Caution, that'in-caſe Long prevailed, he ſhould retound, 


William Blackwood 
contra 
Adam Purves. 
Nov, 20. 1666, 


AP” Purves purſues Reduftion.and Improbation of two Bonds, alleadg- 
ed granted by him to Janet Baxter, and of an Appryzing led thereon, 
againſt certain Tenements in Edi»burgh, belonging to him, and craved Cer- 
tification contra non produiFa, William Blackwood, to whom by progrefs, the 
Right is now come, produces the ApPryzings and the Extra of one of 
the Bonds, whereupon it proceeded, and alleadges nv Certification againſt 
the Letters , and Executions of the Appryzing after ſo long time z the Ap- 
pryzing being led in Ano 1621. = no-Proceſs of Reduction Raig'd, till 
after the year 1650. ; 
Which the Lords found Relevant. 


Likeas, he further alleadged , no Certification for not produQion of any 
of the principal Bonds, becauſe they were Regiſtrat in the Regiſters of Seſ- 
fion,- and the Principals were loſt. The Purſuer anſwered, that there were 
pregnant Points of Falſhood, viz, Purves having gone and left the King- 
dom in Awno 161%, And paving been a Souldicr Abroad , till 


the year 1630, and theſe Bonds and the Appryzing thereon , both in 
: . one 


The Decifions of the Lords. of Seſtion. 407 


one Month, and the Bonds granted to a Woman who had no ſuch Eſtate, 
but the Servant of a Waiter, of an evil Fame: and one Blair a Witneſs who 
was hang” d for Falſhood. 


The Lords refuſed Certification { not protdtion of the principal Bonls, 
but prejudice to the Purſuer #0 inſifs in his Ines, by theſe ov other Et1- 
dences , by the dire manner, but they admitted Certification againſt thit Bond, 
the Extra? whereof was not produced : et conditionally 10 a time, that the De- 
fender might upon the Adminicle of the Appryzang, Inſi# to prove the Tenw; 


The Parochioners of Port Supplicant. 
Decem: 4: 1666: 


He Parochioners of Port having built a Manſe upon the Gleibto their 
Miniſter , where there was no Manie before , and having valued the 
fame according to the late AZ of Parliament; and ſtented the ſame upon the 
Parochioners and others ; They did Supplicat the Lords tor Letters of 
Horning» conform to the ſtent Roll , in reſpect that the ſaid late AF of 
Parliament, being the twentieth A& of the third Sefſzo# of the laſt Parlka- 
went, bears no warrand for Horning, 


The Lords ordained Letters of Horning to be paſt. 


Sir Alexander Urquhart 
contra 
Sherem, 
Eodem die. 


N anno 1636: Sir Themes Urquhart of Cromerty gave a Security of a 
| rs and ſome Lands, and a Salmond-fiſhing near. Bamff, for 4000s 
merks: and in amo 1637: There was 700: merks eiked and a Back-bond 
relating to the firft Wodfet Renounced , and a fult Poſſeſſion granted on 
both : There is a Clauſe of Redemption and Requifition upon payment of 
the principal Sums, and Anhualrents reſting for the time. Sir Alexander 
Urquhart purſues Sherem , as now having Right to the Wodfer, forCompr 
and Reckoning : Who — Abſolvitor, becauſe this being a proper 
Wodſet , wherein he had the full Pofleffion, hazard of rhe Profits was not 
comptable , eſpecially, ſeing the chief part of the Wodfet was a Fiſhing, 
which was moſt uncertain 3 and though de faFo he ened to get much 
more then his Anmualrent yet it is no Ufurary Wodfet, feing be might have 
loſed all. The Purſuer Replyed , that by the faids Churtes of Redemps 
tion, and Requiſition, he was not only obliged for the principal Sums, bar 
for the bygone Annualrents, reftimg unpayed; fo that the Wodfetret Had no 
hazard : and therefore it is no proper Wodfet, and he is comprable. The 
Defender anſwered , that the Claufe was only adfefted _ , for it did 
not bear , that what Annualrent ſhould be reftmg over andabove Intromif- 
ſion, ſhould be Configned, but the whole reſting Annualrents ; or at leaſt 
it had been adjected , inreipe& of the Back-bond, reſtriRing the firſt Wod- 

ſt : or in caſe the Wodlſetter had been excluded from Poſſeſſion, 


3R 2 The 
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The "Lords found the Deftnder comprable in reſpe&- of the ſalds Clinſes 
but there occurred tothemſelves thir queſtion, whether the Sype/plus inorethes 
the Annuatrent ſhould compenſe 2. and abgie the principal Sum at the time of 
the. Introwilſueg ,,, #7 only new. g whereaneng the Lord? mere of Sf erens his 
OL, 947) heme that when, the meaning of the Patties was not full, wid ec. 
preſs, t::4t Hong, be followed, which is moſ ordinar"amontft provident Per. 
{ ms, . hardiy canld it be thought that any world take 4 Wodſer apon theſe Terms 
to draw out the principal Sum with w—_ yearly, but the" Lords reſerved that 
Point to be co:ſudered , while it appeare whether there was any excreſs above 
the Annualrent. | | | | 


Mopteith © 
contra :... 

13 REL7 Laird of Gloret. . 
a Re OTE 3 \ 


N a Competition between: Monteithi/and the Laird of Gloret, It was 
 alleadged for Morteith , that he ought to be preferred to the Sums in 

queſtion , becauſe Glorers Aſlignation was obtained | by Hamiltepr of 

Kinglaſs, and was lying by him blank in the Aſtigneys name, and by him 
filled up with Glorets Name, and Jdlivered, to him, fo that Kjngleſs being 
his true Author, any Diſcharge granted by him while the Bonds were 
blank, and in his power , was relevant againft Gloret his Afigney, Its e# 
Kinglaſs , while or before the Bonds:rwere in his power, did equivalent 
to a Diſcharge, wiz. oblieged himſelfto pay.this Sum, and relieve the princi- 
pal Debitor thereof; and inſtead of the Diſcharge he took this blank Aſlig- 
\ nation ,, filled up by him in Glorets Name." 24y , The Charge though in 
Glexets Name , is to Kinglaſſ's behove.: and if he were Charging his Ob- 
liegment to pay the Debt ,'; would exclude -bim : And therefore muſt ex. 
clude the Charger. It was, anſwered that ; Gloyet was 1n-bons fide , to take 
this! Aſſignation., : knowing nothing of the-Back-bond ; and that an Oblicg- 
ment to ſatisfie: the Debt ,'was not equivalent to a Diſcharge : Neither is 
the having of the Afignation;. chough blank, equivalent to an Afſignation, 
unleſs the Nante of Kinglaſſic had been filled up and Intimat. 


The Lords having taken Gloretey Oath before Anſwer, whercin he ac- 
knowledged , that: he got this Aſſignation from Kingis[) ,» and payed no 
money for it, and that it was on theſe Terms, - Kinglaſ/ze being owing hima 
greater Sum , he was to allow what he got by-this Afſſignation , in part 
thereof, but Deponed he knew not if it was blank when Kinglaſſe had it 
or not, 

The Lords found that the Afignation being accepted by Gloret in Terms 
aforeſaid, that it was but a Corroborative Security, and fo found the ans 
nation to Kinglaſſies behove, and found the Back-bond Relevant to exclu 


him, and therefore preferred Monteith, 


Sir 
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' \Fodems die. 

Ir George Mckenzie Advocat purſues a RediiGtion of a Bond granted by 
g him as Cautioner for his Father, { the Bond is now Aſſigned to Fehz 
Fairholm) on theſe Reaſons. Firſt," That the Bond is null, as being done 
by a Minor, being 1n his/Fathers Family, and hot being . Authorized by his 
Father, as lawful Adminiſtrator : And therefore in the ſame condition as a 
Minor having Gurators, they not Confirming ſuch Deeds are null, and may 
be Reduced at any time, though they hav&ner been quarrelied within the 
Minors Age of twenty five.. ,:2/y, Becanſe Eutators bang choſen ag/a Secu- 
Tity to the Levity of Mingrs, .they cannot; Authoriſe the Minor to the Cy- 
'xators behove , but ſuch Deeds are null-: - So neither could the Purſuers 
Father Authorize him to be. Cantioner for, himſelf, The Detender aniwer- 
ed; Firſt, That albeit a/Fither , as lawful Adminiſtrator , and Tutor 
eo his Children, . excludes, all other Tutors; yer 'he is not Curator after 
their Pupillarity, becauſe they may. chooſe other Curators , .and that f#ij fa- 
mildas , in the Civil Law could not ContraR without theiv Fathers conſent. 
k was a ſpecial Statute , per Senatas conſultum Macedoxianwr , and not as 
Cargtor.- 2/y, The Father -eannot be.lyablefor his Omiſſtons by his unpro- 
fitable. Authorizing his Children , for ſych A&ions would be contra. pletas 
te©+ obſequium. 31y, There iz, nothing, more frequent in Scotland; then 
Sons to have a diſtindt Eſtate) while jn- their Fathers Families, given by 
the Father, or otherwiſe, whereof they have the full Adminiſtration' with- 
out Authority. 4, Whatever may be. allcadged for Children reſiding in 
the Family of their Father, yevthat cannot be extended to: Children, Ading by 
themſelves, far from their Fathers Family ;.,but the Purſuer was fo living, 
and ARing at Edinburgh, attending the Talbooth, and was. #rajori etati pro- 
ximpns, being paſt 20. The Purſuer anſwered, that his:Reaſon ſtood till 
Relevant . becaule by the Law of Scatlard, a Father is lawful Admimiſtra- 
tor to his Children, and is-not ordinarly deſigned lawful Tutor, but law- 
ful Adminiſtrator , which does not only endure during their Pupillarity, - 
but during their Minority 3 but at lcaft, till they ,be Viarried, or Fo. 
risfamiliat 5 gr till they have a diſtin&. Subfiſtence or Calling. And albeit 
the Children be not Refiding in the Family, yet they are #» familia, ſo long 
as they are there', and not. ſeparat from the ſame, as the Purſuer was: and 
albeit the Son may chooſe . other Curators, - if the Father permit , or the 
Judge think. fit, and is not conveenable for his Miſ-authorizing, or Omi(- 
fion,” that infers only that he is, only Curator honorarius. The Defender did 
furder alleadged,that the Father had furder Authorized, in fo far as he Sub- 

ſcribed the ſaid. Bond, and fo conſented that his Son ſhould Subſcribe, and 
' Neither was the Deed 7 rem ſui, but & rem creditorts. 


410 The: Deciſions of the Lords of Seſsion: 


The Lords found the Reaſons of Redu7ion Relevant, and RepeBled the De. 
fenſes : and albett many thought that the Father Subſcribing with the Son , was 
fuſficient t# Authorize ;, yet that it was not ſufficient, being Caution for himſelf 
in rem ſuam but did wot proceed to cauſe the Parties condeſcend how neay $ir 
George was to Majority, and what was his way of living. 


Earl Caſſils 
contra 
Tenments of Dalmortoun and John Whitefoord of 
Blarquhan; 
Decems: 11: 1666: 


N- Adion of Double Poynding , at the Inſtance of the Tennents of 

Balmortown , againſt the Earl of Caſſils on the one part : and John 
Whitefoord of Blarquhan on the other , both claiming Right to their Mul- 
tures, It was alleadged for the Earl of Ceſſils , that the Lands in queſti- 
on being holden Wardof him, is now in his hands, by reaſon of the Ward 
of K nockdaw his Vaſlal , he had now Right to their Multures , and they 
ought to come to the Miln of his Barony , whereof theſe Lands were Per- 
tinent, and ſhew his Infeftment , containing the Lands of Dalmortoun per 
expreſſum. It was alleadged for John Whitefoord , that he ought to be pre- 
ferred,becauſe that Kennedy of Blarguhan, the Earls Vaſſal, both of the Lands 
ofi!Dalmorroun and Blarguhay , had Diſponed to him the Lands of Blarguhay 
and Miln of Skztech , with aftrited Multures, uſed and wont : at which 
time Blarqehar cauſed his Tennents of Delmortown , to come tothe ſaid Miln 
of Skiintech , — the Thirlage was not only Conſtitute of the Lands of 
Blerquhan, but of Dalmortoun. It was anſwered for the Earl > Firf, That 
the Thirlage of Dalmortouww could not be Conftitute by the ſaid Clauſe; 
becauſe the Lands of Delmortoun being no part of that Barony , whereof 
the Miln of Sksmoch is the Miln: But a diftin& Tenement holden of a di- 
ſtint Superiour : Such a general Claufe-could never have Conſtitute a 
Thirlage , unleſs the Lands had been expreſt. 2/y, Albeit the Servitude had 
been Conſtitute never ſo clearly by the Vaſſal : Yet if it was without the 
Superiours conſent , it could not prejudge him by Ward , or Non-entry. 
It was anſwered for John Whitefoord to the Firft, That the Clauſe was (uf- 
ficient to Conſtitute the Thirlage - and if it wrought not that Effe&, it 
was of no Effe&R, becauſe the hail Lands of the —-= þ were Diſponed with 
the Miln , and neither needed, nor could be Thirl And therefore the 
Clauſe of Thirlage behoved to be meaned of ſome other Lands. 2h, Val: 
ſals may lawfully Conftitute Servitudes without conſent of the Superiour 
which are not Evacuat by Ward, or Non-entry. 3H , It is offered to be 
proven, that the Earl conſented to the Right of the Multure, in fo far as 
the Lands of Dalmoriown being Appryzed from Blarquhan by "John Gilmcor, 
he aſſigned the Appryzing to Joh» Whitefoord, who Affigned or Diſponed 
fie ſame to Kilkerren: in which Afignation, there was an expreſs Reſervation 
of the Multurs of Dalmortounto the Miln of Sk/imtoch : upon which Infeftment 
x received Kilkeyren 1n theſe Lands, who is Author. to the preſent 
Vaſllal. 


The 
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The Lords found the Clauſe aforeſaid in Jobs Whitefords Charter not to 
infer a Servitude of the Lands of Dalmortorn , not being: therein expreſt ; 
and holden of another Superiour : Nor no Decreets nor Enrolments of Court; 
alleadged to aſtrut the Servitude. And found alſo the fecond Reaſon Re- 
levant , vis. That the Earl as Superiour , not having conſented , was not 
prejudged by any Deed of the Vaſſals. But-asto the third: Point, the Lords 
found that the Reſervation in Kilkerreps Right ;' unlefs it were per expreſſum, 
contained in rhe Charter Subſcribed by the Ear of Caſ/c/s., could not inter 
his conſent 3 albeit the Charter related to a Diſpoſition, containing that Clauſe, 
but if it were alleadged to be expreſt in the Charter: they Ordained before 
anſwer, the Charter to be produced, that they. might conſider the terms of the 
Reſervation. 'e; | 


Sir Hepry Home 
contra 
Creditors of Kello and Sir Alexander Home. 
Decemb: .12: 16663 


I R Henry Home having appryzed the Lands of Kello, before the year 
g 1652. purſues the Tennents for Mails and'' Duties: - © -Compearange is 
made tor either Creditors appryzers, who alleadged they. ought to comg.in 
with him peri peſſs, by the late £L@ between Creditor and Debitor ; becauſe 
the appryzings being ſince the year 1652. was within a year of his appryzings, 
being effetual by Infeftment, or Charge. Itwas anſwered, that the A@ of 
Parliament was - only in relation to Compryzings , both: being fnce the _ 
1652. and the Purſuers appryzing being led before, fallsnot within the ſame. 
It was anſwered, . that. the AG of Parliament in. that Clauſe thereof intheibe- 
ginning, mentions expreſly, that Compryzings led fince 1652: ſhall comein 
þari paſſu with other appryzings 3 but doth not expreſs, whether theſe other 
appryzings are fince 1652: but in that isgeneral,-and the Reaſon ofthe Law 
is alſo general, and extenfive to this Cafe. It was anſwered that the poſtert- 
or part of that ſame Clauſe, clears that point,” both in relation to theappryz- 
ings, in whoſe favours, and againſt which the Lay is introduced, vi. that 
the Clauſe is only meant the appryzings led fince 1652: ſhall come in pars paſſn, 
which'muſt both comprehend theſe that come in, and theſe with whom they 
come in. ' 


The Lords Repelled the alleadgence , quoad other Compry2ngs, and found that 
their Compryzirgs could not come in with the Purſuer, be having appryzed before 
the year 1652; and Charged before their appryzing. 


Fanet Thomſon 
contra 
Steutr ſon. 
Decem: 13: 1666: 


Anet Thomſon purſues a ReduRiion of a Diſpoſition made by her to Stevin- 
ſon , upon Minority and Leſion; and alſo upon this Reaſon , that the 
Diſpofition was done within ſome few dayes after her Pupillarity, and it being 
of Land , ought not to have been done without authority of a Judge, elpeci- 


ally 


\ 
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ally ſcing ſhe bad no Curators. The Defender anſwered to the firſt, there 
wes no Lefiou, becauſe the Diſpofition bears a ſum equivalent to the value of 
- the Land. To the ſecond ; now Relevat. T he puriuer anſwered , that the 
Subſcribing and:acknowledging the receipt of Money by a Minor , cannot 
prove is ſelf, - but the Minor 18 Les in Subſcribing the ſame. The Defender 
{Quplyed, that he -offered: tq prove by Witneſſes, that the price was truely 
— , ad profitably Employed, 


Fhe Lords found not the ſecond Reaſon of ReduQtion Relevant, the ay- 
thority of a Judge being only required to the alienation of Lands made by Ty- 
tors of their Pupils Lands, 


Anna Fairly 
contra | 
Creditors of Sir William Dick. 
December 14: 1666: 


Nna Fairly alleadging that the obtained an A ſſignation fromumquhil 
| Mr. Alex#nder: Dick , as FaQor for his Father , in (atisfation of a 
| Sum due to.her by: bis Father, purſues for:delivery of theaſlignati- 
on, The Creditors alleadged that the affignation' being in'the hands 
and cuſtody of Mr, Alexander the Granter, it muſt be proven by Writ, he 
being dead , that it was. delivered, and .not by Witneffes ; for there isno- 
thing more —_—_— then Parties upon intentions, to ſubſcribe Bonds, Af, 
fignations, and other Rights, and yet - do not, - de Fa&s, deliver them: 
or if they have | been | delivered , to fſatisfie thenr and retire them and 
if Witnefles were admitted to prove the delivery, or redehivery of fuch Wis, 
the Lieges would be 1n extream unſecurity, contrary: to. our Law, that ad- 
emits not Witneſſes above an hundred Pounds 3 and therefore Chirograpiaw 
debitorem repeaum preſumiter ſolutum ; which preſumption cafinot be 
taken away by Witneſles. The Purſuer anſwered, that though this holds in 
Bonds, where there is a Debitor , and no other adminicle to inftru& the 
Debt ; yet thisisan Afignation,- and the Cauſe thereof otherwiſe inſtrudted, 
and moſt hikely to be truely done: and it is offered to be proven, that this 
Afſhgnarion was delivered back to Mr, eAlexander, to be made uſe of as Agent 
for the Purſuer. * | 


The Lords refuſed to ſuitain this Member of the Probation, bus becanſe ofthe 
poverty of the poor Woman , recommended the caſe to the Creditors, to be favinr- 
ablets her, and did fortear towrite the Interlocator, 


The Decifronr of the Lords of Seſrion. 413 


Hay of Knockondy 
contra 
Litlejohn. 
Fodem die, 


AY of Kneckondy purſues Zislejohy for the damnage ſuſtained by him; 
H by the fall of £Z#/50hns Houſe, called the Tower of Babylon , whereby 
theP urſuers Houſe,adjacent, was broken down. The Defender alleadged ; 
Firſt, The Libel was not relevant, unleſs he had been required to find Caus 
tion , de damno infeds, as is required by the Civil Law , whereby if that 
Caution were not required, there is an expreſs Text inthe Title de damno in 
fefo , that there ſhall be no AQiion , bur the Party ſhall impute his los to 
his own negligence, Likeas we have two ſpecial Statutes, concerning ruin- 
ous Houſes, which preſcrive the method of preſerving them, and making up 
the damnage, none of which being followed, the Defender is nor lyable. 
213, Whatſoever might be allea ged againſt the Heretor of the ſaid Houle, 
the Defender is only an Appryzer of a Literent-Right, for a ſmall Sum 5; and 
the Liferenter was not obliged to repair a Tenement manifeſtly ruinous, that 
could not be preſerved, but with great Expence and Rebuilding: much leſs 
the Appryzer who hath but a ſmall Sumonit, The Purſuer anſwered tothe 
firſt Defenſe, that his Libel was moſt Relevant Damnage upon any fault, 
being due and Reparable by the Law of Nature: and mn, the Civil Law, 
it hath no Effe& with us inthis point, our Cuſtom neither giving nor requir- 
ing ſuch Caution much leſs retufing Aion, if it be negledted : and as to 
our own Statutes , though they be very convenient wayes for ſecuring of 
damnage,yet they are notexclufive, norhave they any Clauſe, except in theſe , 
Caſes,and in that method, Damnage ſhall be jrrecoverable.To the: dit was gth- 
ſwered, The Purſuer was not obliged to know,or enquire whether the Defen- 
der was Heretor or not - bur he finding that he. was a Neighbour, behaving 
himſelfas Heretable Poſlefſor, by uplifting the Duties he did purſue him, and 
ifneed beis, offers him to prove, that he did require him to keep him skaith- 
leſs, though he took no Inſtrument thereon. The Defender ankvered , that 
he was not obliged to take notice of ſuch Requiſitions, not being Solemn by 
inſtrument. 


The Lords found the Defender lyable , albeit there had been no Requiſition wey— 
bal or otherwiſe, it being proven that the Rumnouſneſs of the Tenement that fell 
was notouy 8nd manifeſt to the Defender himſelf, whereby he was obliged , either 


to demoliſh the Houſe, if it was not Reparable, or to have quite his Po - 
evite the imurinens damnage of Neighbours, 7 , ©ofſeſſion, to 


Lord Colvil 
contra 


Feuars of Culroſs. 

Decemb, 15. 1666. 
T* Lord Coluil as Heretable Bailzie of Culroſs, having Charged the 
Lord Kincairn and others, for the Taxation of their Lands in Culroſs, 


conform to the ſtent Roll ; They Suſpended, and alleadged that the ſtenr 
Roll contained a fifth part more then the Taxation. It was anſwered, and 


38 offered 
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offered to be proven, that it was the Cuſtom of that and other Benctices at 
their meeting of making the Stent-roll , to add a filth part for Expenſes and 
Charges of ingathering the Taxation. The Defenders anſwered, that if any 
ſuch, Cuſtom were, it was againſt Law, and againſt the Liberty of the Sy. 
jet, who could be lyable for no payment, butby Law, or of their own 
conſent 3 or if any ſuch Cuſtome were, it hath been by the conſent of the 
Vaſials, or at leaſt they have not queſtioned the ſame, nor isthere any groung 
for ſuch an! addition, for the Kings Officers being obliged by their Office, to 
Colle& His Majeſties Taxations, they can demand nothing of them who pay- 
ed without Proceſs ; and if they be put to Proceſs, the Lords will modifie 
ſuch Expences as they ſee cauſe, The Charger antwered, That ſuch imme. 
morial Cuſtomes have the ſtrength of Law ; and that it was done with the con- 
ſent ofall the Vaſlals who conveened 3 and that it was the Suſpenders fault 
that they conveened not to make the ſtent Roll, which ſhould not put them 
in better caſe then they had conveened : or if they had conveened, and dif: 
aſſented , there 1s no reaſon, that thediflafſent of a few ſhould be preferred 
to the conſent of the moſt part, who as they may Vot 1n the ſtent Roll, for 
the Taxation it ſelf ; in which the plurality carries: ſo muſt they for the ne- 
ceſſary Expences : and all that can be alleadged with reaſon is, that the 
Lords may modifie the Expences of a fifth part , if it be too high. The Sul. 
penders anſwered, that Law authorized the Feuars, asa Court and Judica- 
ture, to meet and ſtent, which implyes a power to the Plurality, but there 
is no ſuch warrand for Expences 3' as to which, the conſentof a hundred can- 
not oblige the diſſaſſent of one, or of one abſent, ang'the abſents have loſs 
enough, that they havenota Vot in their own Stent, 


The Lords ſuſtained the Reaſon of the Suſpenſion , notwithſtanding rf the ay- 
ſwer ; and found that no Expences , nor any thing more thay the Taxationcould 
be flented, to have effe# againſt theſe who conſented not, but they wowld modifie Ex- 
Pences, in taſe of Suſpenſion, as the Cauſe required,vut modified none in this caſe, 
becauſe a fifth part was Charged for, more then was due. 


Lord Newbeath 
contra 

Dumbar of Burgle. 

Decemb, 18. 1666. 


if Hr) Lord Newbeathhaving right from James Mcken,. who had appryz- 
ed the Lands of Burgze, 4. 54 Reduction. and Improbation againſt ' 
young Burgie and John Watſon; and infiſts on this Reaſon , that any Rights 
they have are null , , and. fraudulent, being Contracted after his 
Debt, and the Right granted to young Bwrgze is null, as being but a baſeIn- 
feftment , not cled with Poſſeſſion, before the Purſuers publick In'-ftment, 
The Defender alleadged that his Infeftment was cled with Pofſlcfh 1n, in fo 
far as his Fathers Liferent was reſerved thereby, and his Father P« ſting by 
vertue of the Reſervation , did validat his Infettment. 24y, Albcir the Fa- 
thers own Poſſeſſion could not be ſufficient, yet the Father having I'ranimit- 
ted his Right to Watſon , and Watſon Poſſeſſing, the Suſpicion of *i mulation 
ceaſed, and there is a Diſpoſition produced by the Father to '7at/', which 
though it bear to be of the Fee, yet caht import no more , but t© {© of the 
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Liferent, ſeing the Father had no more, neither needs it haye an lnfeftment, 
ſcing it hath but the effe& of an Aſhgnation to a Liferent. It was anſwered, 
that if the Father had expreſly aſſigned his Liferent , reſerved in the baſeIn- 
feftment, it might have been the ground of a queſtion , whether the Aﬀig- 
neys Poſleſling ſo , would have validat the baſe Infeftment * But ſince the 
Father hasnot taken notice of the Reſervation, but Diſpones as Heretor, it 
clears that hedid not Poſſeſs by the Reſervation, but by his own prior Right. 


The Lords found the Reaſon of ReduZion and Reply Relevant, and that the 


Fathers Poſſeſſing by himſelf, or Watſons Poſeſcing by himſelf, could not validat 
the baſt Infeftment. 


Charles Caſs 
contra 
Mr. John Wat. 
Eodem die. 


Odor Caſs having taken Infeftment of an annualrent, out of the Lands 


of Robertland , in name of Cockpen and Adam Wat; Charles Eaſe as Heir 
to the Doctor , purſues Mr. Johr Wat, as Heirtohis Father, for Compt and 
Reckoning of the. Mails and Duties, and Charges him with the hail Rental 
being intrometted, or ought to have been-intrometteil with by him and his 
Father , by vertueof the Truſt in their Perſon 3 and- als Adam Wat took a 

ift of Tutory to the Purſuer, and fo i lyable as his Tutor. The Defen- 

er anſwered, that his Fathers Name being borrowed on Truſt, could lay 
no Obligation on him todo any Diligence, but what he thought fic, ſcingby 
his Back-bond he was obliged to denude himſelf, whenever x DoRor plea(- 
ed ; and the Purſuer has reaſon to thank him for what he did , and notbur- 
den him with what he omitted , ſeing he had no allowance therefore: and 
as for the Tutory , there wasa multiple D—_ the time thereof, depen- 
ding among five or fix Parties, pretending Right by the dependence where. 
by the Tutor was excluded, The Purſver anlwered, that the Defenders Name 
was not borrowed without his knowledge, but that he accepted thereof, and 
entred to Poſſeſſion 3 and asan Appryzer is not obliged to Pofle6, but if he 
Poſſels, muſt be anſwerable for the Rents ofthe Lan 


ds conform to the Renta]. 
© muſt the Defender. | ental, 


The Lords found the Defender not tyable to Dilig 


ence , by vertue of the Trait. 
albett he did Poſſeſs, but Ordatned him to Compt for his intromiſcien, and to 
condeſcend what Diligence his Father did as Tytoy, that if he be 


| ound deficient. 
therein, there might be an additional Accompt to what he i at, == 
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Mr. James Cheap 
contra - 

Mr. John Philip: 

'Decem. 19. 1666. 


R. Fames Cheap charges Mr. John philip, to fulfil a Minute of Alien... 
| LW of the Lands of Ormeſioun, ſold by Mr. James to Mr, Joby 
whereby Mr, Johw was obliged to pay 25500 merks, as the price, or to 
aſſign ſufficient Bonds therefore : He Suſpends, and offers to Confign Bonds 
and amongſt the reſt, a Bond of 8000 merks due by the Town of Edix. 
burgh. The Charger alleadged that he was riot obliged to accept that Bong. 
becauſe at the time of the agreement , and Subſcriprion of the Minut ; the 
Charger particularly excepted the Town of Edinburghs Debt, and the Su. 
pender declared, thatit ſhould be no part ofthe price, which he offered to 
prove by the Writer and Witneffes inſert in the Minute. The Sufpender 
anſwered, that Witneſſes were not competentin this Caſe, where the words 
of the Minuteare not dubious, but clear and general of any ſufficient Dehr 

for if this were ſuſtained, the alteration of the price, as well as the manner 
of payment, might 'be proven by Witneſſes. It was anſwered, that it was 
no way alike, nothing being here 1nqueſtion,; but the manner of Payment! 


and not the quantity:of the price. | 


The Loxds Ordained the Writer and, Witneſſes to be Bxanined before 


Janet Thomſon 
contra! 
Stersnſon. 
_ Fodem: die, | N 
N the Reduttion on Minority, at the Inſtance of Jevet Thomſon contra 
Stevinſom  _ | | 
The Lords Ordained the Purſuers Mother to berecetved Witneſs of her Age, cum 
nota,there being a Teſtificat «lready produced, and there being 30 or 40-year ſince the 
Purſuers Birth|: after which time,it was mot likely that others would remember;but 
ſhe was ordained to Depone who were Witneſſes at the Birth and Baptiſm, andibeſe 
to be Examined.  - + | ONE _ 


Corſtorphin 
contra 
Martines. 
Decem. 21. 1666. 


Ames Corſtorphin parſues a ReduGtion of a Diſpoſition made by his Fathers 
Siſter, 7# leo; It was alleadged by Martines, to whom the Diſpoſition 
was made, that he could not quarrel the ſame, becauſe his Father tro whom 
he is Heir, and the other Brethren and Siſters of the Defun had approven 
whatſoever Teſtament, Legacy or Diſpoſition , made or to be made by the 
Defunct, of her Goods and Gear; Debts and ſums of Money , and others 


whatſoever, that ſhe had, or ſhould have the time of her Deceaſe ; fo _ 
7 
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ſhe having wade this Diſpoſition, he cannot quarrel the ſame.. The Purſuer 
anſwered z Firſt, Thatthe Ratification inthe Terms foreſaid, could not be 
extended to Lands or Annualrents, Conſtitute by Infeftment, there being no 
mention of Lands, Annualrents or Heretage therein. 2/y, It could not be 
extended toany Diſpoſition, but Legally made, and therefore not to Diſpo- 
frions on Death-bed. The Defender anſwered, that the Ratification bear- 
ing expreſly ſums of Money,did comprehend all ſums, although Infeſtment of 
Annualrent were granted for ſecurity thereof, which being but acceſſory to 
the ſum, follows the ſame, 21y, There could be no other effeR ofthe Ratifi- 
cation » if it were not to exclude the Heir from quarreling thereof , as being 
in ee, for ifthe ſame was made by the Defuntt in her /eige pouſtie, it were 
yalide and unquarrelable in it ſelf, and albeit it bear not mention of Death- 
bed , yet it expreſſes Diſpoſition of all Goods, ſhe ſhould happen to haye 
the time of her Dearth ; ſo that if ſhe had acquired Rights after her fickneſs 
contrated , ſhe might Diſpone the lame validly by this Ratification, and yet 
behoved to be on Death-bed. 


The Lords found this Ratificatiou not to extend to ſums whereupon Infefiment of 
Anrualrent followed , which was carried but by one Voge, and jo they came not to 
the ſecond Point. 


Willam Yeoman - , 
contra . © 
| Mr. Patrick Oliphant: 
| Eodem die. 


Illiam Yeoman having apprized the. Lands of James Oliphant, Son to 
ww Sir James Oliphant 5 and Mr. Patrick Oliphant having alſo appryzed 
the ſame, William infifts, on this reaſon ,, that Mr. Patricks = Laos ——y 
tisfied by Intromiſſion within the legal ; Mr, Patrickalleadged that hwwhole 
[ntromiffion could not be countable to fatisfie his-Appryzing:, becaſe the 
two part thereof did only belong to his Debitor, and the third part to'Dame 
Geils Moencrief, who had right to a Terce thereof, and ro whom Mr. Pa- 
trick was only lyable and countable, and for a part, ot the' yeats be was her 
Tennent, and had Rightfrom her. It was anſwered that the Tercer had no 
compleat Right, till ſhe was Served , and kend to her Terce, which , be- 
ing done after the years in queſtion , the Fiar might have Poſleſt the 
whole till her Service, and might have forced the Poſleſſors to pay him, fo 
the Appryzer entring in Poſſeſſion of the whole , upon his Appryzing, can- 
not pretend the Right of the Tercer, . and his taking Tack of her, was un- 


© warrantable till ſhe was Served, and done of purpoſe , that his A pryzing 


might not be fully ſatisfied , and fo-the Legal might expyre , which is mo 
rigorous and unjuſt, and offered preſently to fatisfie the Tercep of her third. 
It was anſwered that the Service whenſoever done , isdrawnback to'the Huſ- 


bands death , and doth but declare, and not conſtitafe the Witfes Right, 
like the Service of an Heir. | 


The Lords found that My. Patrick could nit cleath bimſelf with the Tercers 
Right, to cawſe the legat expyre ; but found the offer Relevant, for beſides the 
favour of the Canſe, the caſe is not alike with an appearand Heir, whoſe Right, 

thaugh 


418 The Deciſions of the Lords of Seffon 


though not declared, yet he contina:s in his Predeceſſors Poſſeſcion , and none other 
hath any Interest, but the Fiar might poſſeſs the whole, and exclude the Tercer till 
ſhe were Served, 


Paul Henrilon 
contra 
Laird Ludquharn. 
Decemb, 22. 1666.' 


PÞ% Hegriſon Indweller in the Iſland of HelgiVayd, being at the mouth 
of the Elve , : fraughted to Scotland by Hamburgers, was taken by 
a Privateer, and declared Pryze at Peterhead by the Laird of Ludgubars, Ad- 
miral Depute there, whereupon he addreſt himſelf ro the Admiral Court at 
Leith, and obtained Decreet for reſtoring of his Ship upon compearance : 
Endquharn gives in a Bill of Suſpenſion of this Decreet, and to diſpatch the 
Stranger , becauſe it was ordained to be heard upon the Bill : LZudquhary 
alleadged that the Admirals Decreet was unjuſt , becauſe he offered him to 
prove by Merchants in Edinburgh, that Heligilland is a part of the Dominion 
of Denmark, and albeit it be 1n the preſent Poſleſhon of the Duke of Hol- 
fiedn ;, yet he holds it of the Crown of Dexmark , and asto that , he is Sub- 
je tothe King of Dexmark , and therefore the Inhabitants of that Iſland are 
in the ſtate of enimity with the King, and fo lawſul Pryze, It was anſwer. 
ed, that the —_ hath produced a Paſs of Sir William Swan, the Kings 
Agent at Hambargh, bearing that he had taken tryal; and found theShip to 
be free 5 andit _ notour and acknowledged that this Stranger is a Sub» 
je& of the Duke of Holſteir, who is a Prince of the Empire, and in Ami- 
ty with His Majeſty, as 1s declared bya Letter of the King to the Lord Com- 
miſſioner , it maſt extend to all His preſent Subje&s, who are not oblieg- 
ed to Diſpute how he holds this Iflands, or when he got the Right thereot: 
and. his Paſs bears him to be a Natural SubjeR of the Duke of Heliteins, 
and ;not of the King of Denmerk, It was anſwered, that the Right of this 
Iſland was only in Impignoration, and only in Poffeſſion ofthe Duke of Hel 
ſtein within this ten year. 


F. -- Lords adhered to the Admirals Decreet , and Repelled the Reaſons of 


Tweedales 
contra 
NS <a Tweedaie. 
iT; 21 (v1 Fodemp die. 
T TMaqubil Tweeddie. of having Diſponed + 


- his: whole Eſtate to his Eldeſt Son , at the fame time, his Son gives 
a Bond to his Mother and her Heirs of fix thouſand merks , the Mother 
being dead, the other five Bairns purſues a Declarator of Truſt againſt the 
Heip, that this was the Bains Proviſion, put in the-Name of the Mother, 
and offers to prove the. ſame 'by the Wryter and Witnefſes infert. It 


was anſivered , that Truſt was not fo. probable , otherwiſe all _ 
might 
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might be inverted by Witneſſes, whoſe Teſtimonies, our Law 
hath Reſtricted to an hundred Pounds. It was anſwered , that 
her much more was to be attribute to Witneſſes inſert, upon whoſe X 
bit Teſtimonies the Parties corideſcehd , and confide, than to common 
Witneſſes, 2dly , Albeit Witneſſes were not receiveable to 
prove Truſt alone - Yet where there are ſtrong preſumptions 
concurring, they are admittable even to annul Writs of the great- 
eſt importance , as is ordinatly ufed in the mdire& manner of 
Improbations z and here are ſtrong prefamptions, 2i7, That the 
Father, at the time of this Bond , did Diſpone to the Defen- 
der , his Eldeft Son , his whole Eftate , without a Reſervari- 


th on 'of his own Liferent, or any other thing , and there were five 
Dy Chifdren befide', who had no Proviſion : So' that albeit this 
d- Bond be conceived to the Wife, her Heirs and Afﬀgneys, yer 
at cannot be preſumed to be intended to have fallen back to the De. 
| fender as her Heir. 

n The Lords in reſpe& of the preſumprions , were inclinable to 
tO admit the Witneſſes, but they ordained the Purſuers before an- 
n ſwer, to what could make a ſufficient Probation, toadduce ſuch 
l- Witnefſes as they would make uſe of for aſtrutting theſe Preſumpti- 
be ons and the Truſt, 

re 

r. _ 

” Jawes Hoge in Edinburgh 

Jo | contra 

- James Hoge in Dalkeith. 

]- 

; Fanuary 2, 1667, 

ts 


wemes Hoge in Edinburgh, purſues a Declarator of Redempti2 

« on agaiſt James Hoge in Dalkeith ,* who alleadged Abſolvi- 

' tor, becauſe the whole ſum , contained in the Reverfion, . was 

not Configned. It was anſwered, there was Configned the 

equivalent , w#z. A Decreet againſt the Defender , for a Liquide 

f ſum, which behoved to compenſe. It was anſwered , that Re- 

verfions being #ri&;ſſimi juris, Compenſations are not to be ad+ 

mitted therein - otherwayes Wodſetters may be much prejudge- 
ed by taking. Aſſignations from their Creditors , and Confignin 
the: fame , and fruſtrating them of their Moneys , which they ha 
deſigned for' other Creditors, and other uſes. It was anſwered, that 
this was no Extrinfick Compenſation , but a Decreet founded upon 

an Article contained in the Contra of Wodler, 


Upon Which confideration the Lords Suſtained the Order , and > 
Declared. 
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Earl of Murray 
- contra 
John Hume. 
Fodem die. 


|HE Earl of Currey purſues Hume his Tennent to fn 


Caution for his Duties, or elſe to Remove : Who al. 

leadged Abſolvitor , becauſe the Earl was Debitor to 

him in a Sum exceeding all the bygone Rents, and this 
Aion hath no place , but when there are ſome years Rent 
Reſting. - It was anſwered , That the Dcetender was at the 
Horn, and his Eſcheat taken, and ſo was mamteſtly , vergeny 
ad inofiam, * 


The Lords would not Suſtain this Member , unleſs bygones had 
been owing , but Superceeded to give aniwer , till the Coupens 
{ation were proven, | 


| Francis Hamilioun 
| contra 


Fodem dic. 


Rancis Hamiltoun having Suſpended a Decreet , obtained a- 
gainſt him for Houſe-mails, on this Reaſon , that his Wife | 
only took the Tack , which could not oblige him. It was 
an[wered , that his Wife keeping a publick Tavern, was 

evidently prepoſite huic negstio, | 
Which the Lords Suſtained, 


Another Reaſon was , that the Houſe became inſufficient in 
the Roof, and the Defender before the Term , required the Pur- 
ſuer to Repair the fame, which he did not; arid the Neighbour- 
ing Houſe , called The Tower of Babel , falling upon the Roof, 
tmade it Ruinous, It was anſwered, That was an accident without 
the Purſuers fault, and the Tennent ought to purſue theſe whoſe 
'Tenement it was that fell. 


The Lords found the Reaſon was not Relevant to Liberate from the 
Mail, unleſs the Suſpender had abſtained to Poſlefſe, but found it 
Relevant to abate'the. Duties in ſo far as he was Damnified. x 


Oliphant 
contra 
Hawmiltoun of Kilpoty. 
Eodem die, 
\ A £ ILL1AM OLIPH AN T having obtained a De- 
| creet for Poynding of the Ground , againſt Hawil. 


form, He Suſpends on this Reaſon, that he was ri 
ther 
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the  Decerned as Heir, nor Poſfcſlor, oy epmnel: Her 26.the Here: 
tory and was never Charged t ta.Ener Heir, 


| The Lords Repelled tbe Reaſon, wad found vhic 4thion, bring reh wa amp 
tent againſt the appearand Heir without a Charge, 


mwilian Oliphant 
contra 
"Hamiltowr. 
Eodem die. 
at purſuing the ſorefdid Poinding of the Grout 
CE OE th bypon pours! 
e his au Debitor Oo 
oper 3 Tt was anſwered,” that the Purfaer was Wy 
and ne perſonal .Debr of his Aithrs could gin 10 
Right againft him. 
' The Lord as ba {te Pai FC arywratglas: movable wa c ; 
with any liquid Debt of the Fur _ 


| 4 tr - Ga 
or | I 
Jane 3. 1667: Ss 
| Chapman kiving left his Pak in cuſtody with BYa 

Dundee, about ten or twelye da) a ' Brand 
mage:uſe of the Wate. The Chapnan now purſues bin e's Sp 
alleadged Abſolvitor, becauſe- Pack: + was put in his hatids 
a Debt due by the Pack-man , and he. f 
weld rot reririr, did, by warrind of a 'Bailfi 
the Neighbours, Invenar and Price the « 
for though the Pac en impignorat, the Defender jade v7 not appryze 
it cm but behoved to take = to Poind the ſame, : 


The Lords Repelled the Defenſe. 


It was further alleadged , that there could be no Spuilzie , nor Oath + 
litem of the Purſuer, becauſe there wasno Violence. It was anſwered that 


= pak tear ghar ing od 


SI 


Th there -1s no wt 4o'pdei it to the 
Purfiters Oath, clpeci yſcing their lrremars not ehe eight part ofwhathe 
claims. 


I 
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The Lords admitted the Purſuers Oath , in litem , reſerving thair own Me- 
dification , with liberty to the Defender , if” he thought fit to prodace what of the 
Ware he .end.th produce theſe. four Perſons, that the: Pack-may may Depone 
in their preſence. O | | i. 2M I 


Earl of Sutherland 
contra 
Earls of Errol «ud Marilchal, 
Eodem die, _ 


\Here being a Decreet of Parliament ranking the Nobility , whereb 

1 | Earl gf, Sutherland was put after the Earls of Errol and 'Mariſchal : a 
which Decreet, there is a Reſervation t9,a0y to be heard betore the Judge 
Ordinar, upon produRion of. more ancient Evidents; whereupon the Earl of 
Satherland puriues ——_s ofthe Decreet of Ranking ,, containing an Im- 
probation of all VVrits, atents, and other Evidents granted tothe Defen- 
ders , or their Predeceſſors, whereby they are Conſtitute or Deligried Earls; 
they did produce the Decreet of Ranking', and the Earl of Errols Retour, 
whereupon the Purſuer craved Certification contra won produta , after all the 
Terms were run, The Defenders alleadged no Certification , becauſe they 
had.produced ſufficiently, by producing the Decreet of Ranking, and their 
Retoures, and the Purſuer had only produced his own Retoure, which was 
the Decreet of Ranking ; ſo that the. Decreet of Ranking was ſufficient 

to exclude all his Titles produced. It was anſwered , the Retour being the 
Sentence ofa Court, Serving this Earl as'Heir to his Fore-Grandfire Grand- 
fires Grandfires, Fore-Grandfizes Goodfire,; who is Deligned Earl by King 
Alexanger the ſecond - It was ſufficientiy, #itio (3tir, Likeas be did former- 
by prbcuce the Original Evidents,. and which was now inthe Clerks hands 


might have been ſeen by the Defenders, , if they pleaſed, 


" 


"The Lords found the Retowres pot ſufficient alone, and Ordained the reftale 
Reproduced, and ſeen by the Defenders. bee ; / 
and 5g Som  Gweatons . 
contra . | 
. Crawfoord, 

| Bodem die,. .., - 
T. T Mquhil, Patrick Sweatown granted a Diſpoſition to Crawfoord his V Vite, 

A and her Heirs, of a Tenement of Land, whereupon nothi follow- 
ed during her Lifetime, her younger mnmnrnct my Crawfoord Served himſclf 
Heir-General tober,and obtained a Decreet of Implement againſt John Smeaton 
as Heir to his Pather , and having uſed Horning thereon , obtained Adjudi- 
cation. againſt Sweatowe , and. his Superiour , and thereupon was Infeft : 
which Right was Diſponed by him, with 'confſent of William Crawford, el- 
der Brother to the. VViſe. The ſaid John Sweatoun Diſpones the ſame Tene- 
ment to Alexandzr Smeatoun, and he 1s Infeft, and thereupon purſues a Re- 
duRion of James Crawfoords Retour , and of all that followed thereupon in 
conſequence on this Reaſon, that the Diſpoſition to the Y Vife belonged not 
to James Crawfoord her younger Brother , who was Heir of Line , but to 
William Crawford, her elder Brother, as Heir of Conqueſt , and fo the Ser- 


vice 
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vice was null , following thereupon 3 and the Purſues, beiig firſt [Iifeft 

"om Smweatoun , be bath the only Right, becauſe any Infeftment ro Willi- 

__ the Heir of Conqueſt will be polterior., It was anſwered » that it was 

Jac terthj £0 the Purſuer , whether the: Heir of Line was Served or [n- 

felt, or the Heir of bangs + likeas the Heir of Conqueſt did concur, and 
had conſented to the Diſpoſition, | 


The Lords found not the Defenſes Relevant , but conſidering the Caſe as Ca- 
lumniows, ſting it was but of late cleared by Deciſtons, whether the Heirs of Line, 
had right to Diſpoſutions without Infeftment , they did ſuperceed to give anſwer, 
but ordained the Defender 18 give in.uhat Evidences he could give, of the onerous 
casſe of his Diſpoſition. ' | 


Paul Henriſon 

contra 

Laird of Ludquharn and Captaln Seatoun, 
Janwary 4. 1667. - 


He Debate betwixt Pas! Henrifon and Zudguharn, was this 'day heard 

again , and it was alleadged that the Kings Proclamation declat- 
ed War againſt the King of Dezwark and his SubjeRs, [#2 eft the Owners of 
the Ship are SubjeRs to the King of Denmark, becauſe it is notour that this 
Ile is a part of the Kingdom of Dexmark, and. till of late was in the fame 
condition, as any otker of his Territories z and albeit the Duke of Holfein 
have now an Intereſt by Poſſeſſion, or Infeodation, that altersnot theirſub- 
jection to the Crown of Denmark , but the fame js ſtill preſumed ; unleſs 
they will poſitively prove, that the ſame is alter'd, and the Duke of Hol#cin 
conſtitute Soveraign therein, and they liberat from his Juriſdiction, Toll 
and 'Impoſts for Wai, It was anſwered, that this Stranger was not obliged 
to Diſpute the _ or Inveſtiture of the Duke of Holſtein 3 bur it was faf- 
ficient for him to ſay, that before this War they did' own him as their Prince 
for ſimple acknowledgement of a Ro or Inveſtitur from him, doe 
not make SubjeRs , or comprehend them within the Wars,” and Quartels of 
their Superiours - yea, _ there were a Tribute or | Juriſdiftion due to 
that Superiour , yet if the Frince do enjoy the Priviledges of tnaking War 
and Peace,he is not a fimple SubjeR, but info far a Soveraign Prince, asſome of 
the-Princeſs of the Empyre,hold of the Emperour paying him Tribute : and 
there lyes an appeal to the Soveraign Imperial Coart 3 yer becauſe they can 
make War and Peace, they arenot neceflarly involved within the Emperours 
Quarrels. So the Duke of Holſtein being a Soveraign Prince, and poſſeſſing 
this-Ifland, fo as to make uſe of the Subjets thereof in Peace and War ; 
therefore is not comprehended in-the King of Denmarks Quarrel ; nor is he; 
or his Subjects in the Senſe of the'Proclamation. 


th 


The Lords adhered to their former Tnterlocutorupon the 22 of December, 
when this Caſe was Debated , and Repelled the Alleadgences proponed fot 
», unleſs it were allcadged that the Inhabitants of this Iſland do 
contribute with the King of Denwark in this War againſt the King, and they 
ſo alleadgings | 


"hl . % 
5.7 

The. 
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2426 The Deriſftens of tht Lords of Seffion. 
1':)'The Lords Ordained the Ship and Goods to be valued, and deliveredty 
+he Stranger uponiCaution ; or otherwiſe to be Sequeftrar jn ſome Miercharir 
Hands, that the Ship tnight be made uſe of for Fraught\, and the Goods (oft 
and not made unprofitable : and accordingto the courle of Admirillty, the 
Lords Ordained Zudgwhatr to find Caution for Coſt, Skaith and Daitinage 
by the delay of that alleadgence. 100 VET 
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WOO 00% © © Mr. Jakw Philip; 
Jan. 5.1667. 


He Lords having Conſidered the Teſtttnonies of the Witneſſes adduced 

I before anſwer, betwixt Mr. Jawee Cheap and Mr. ar: Philip, upon 
the Debate mentioned. the 1g. of December laſt, found the ſame to prove, 
and to qualifie the Minute, they being the Witneſſes inſert above EXCEPti- 
on, = it but a Minute', wherein particulars are not at all , nor fully {et 
down , whiohs will not be' drawm.in example , as to any full and extended 
Weis, cither- for altering any Clauſe'therein expreſt z or for adding thete- 
* IJ O71 "1 | RS ' 


unto any omitted. 

wr | "Laid of Polwart \- hs 

7. 4 "PH contra 

2 292947 Zairdef Halyburtoun, © || 

RE Ret --1 oo Fi [col ceicr a ah 

"4c Laird of Polwert as Heir t0 bis Father; purfucs Hullplartomndlorpay- 
.- Ment of 2-Ticket of 250 merks, due by the | r 40 the] p 


ers Pather , and for a compoſition payed by the Purſuers Father, far reewy: 

ing'him. in certain Lands', Dilj is him by the Defender , whereif he 

was oblicged to obtain him Infeft, The Deſender alleadged abſolvitor from 

the paymentof the Ticket, becauſe it muſt be preſumed to be payed ontheſe 

grounds; / feſt, Since the Ticket, the Defender fold Land to, the Purfier, 

ſ9. that it muſt be preſumed. ic was Countedand included in the price, ad. 
albeitchat preſumption were not ſufficjeat alone, it is forified by thele.tiwo, 

w#. That it is twenty eight years fince the Bond was granted, and no word 

ever heard thereof - and a wean rom Polwars in his Teſtament, ge fp 
an Inventar of the Debts owing t1qhim, whereinno mention is of the 

I; was anſwered, that a Writ could not be taken away by Witndles proving 
Payment :-much lefs by preſumptions : and as to the Tacituroity,which is the 
main one ,umquhil Pohpart dyed about ſeven years after the Bond was grant- 
ed , and the Purſuer o_ __ moſt of the time ſince; Tt was anſwered, 
that Preſamptions have been-oftimes ſufficient to take away V Vrits,' as was 
found 1a the. caſe of the Lady Tyabroum, 

The Lords Found the Preſumptions not Relevant , and that they were 
nething:{o hong; aathel of the Lady Trabrown, which were thas 3  Tra- 
broun granted a of 5000 merks to Alexander Peebles, which was taken 
away on theſe Preſumptions , that thereafter Tyabrown had granted a Bond 
of 39000 merks to the ſaid Mr. Alexander , who was his Advocat , with 
whom be had many Affairs; and therefore it was to be preſumed, the Jalt 
Bond included the firſt ; eſpecially ſeing Trabrown decaying in his ma—_ 

Pr, 


5.50 
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Mr. /lexand:rapdryzed his Lands upon the laſt Bond, and not uponthe firſt, 
which he might have done with the ſame kxpence, and that he never mov- 
ed any thing thereupon. all his Life , by the ſpace of twenty fix years 3 and 
in the Inventar of his Teſtament, he made no mention of it : and that his 
Executors being Examined ex officis , did —_— they had found it 
amongſt old caſt Papers. The Defender turder allea ged abſolvitor from 
the Compoſition , becauſe he was never required by Polwart , to procure 
the Infeftmerit from the Earl of Hume, which he could ealily have done gra- 
tir, he being his Uncle, eſpecially feing there was no Term in his Obligati» 
on to perform 3 and therefore Interpellatio raninm inducit moram. 


The Loyd: fuurd the Defenſe Relevant,and Aſvilzied from the Compoſition albeit 
jt w44 ulleadged that Polwart for ſeveral years had not Componed, that the Com- 
poſtrion was n.uch leſs then 4 years Kent, and that Halyburtoun was not im good 
Terms with the Earl of Hume, which was not reſpe&ed , ſeing Hslyburtoun ns 


wot required ; 


Reid 
contra 
Salmond. 
> Lodens die. 


Fid purſues Barbera Salmend 'and Tames Tekiifer her Huſband ,: for a 

debt due by her'Father , as behaving her ſelf. as Heir , by Poſe 
kffing a Houle wherein her Father died Inftft; and by Serting another Houle 
of his to .Tenfients. It was anſwered ; that James Teltdfer was Tennent in 
the Houſe Poſſeft by him, before the Defiinds Death, and niight Poſſeks, per 
bacitam relocationew: Neither | could 'he faftly' leave the Houſe, till he had 
given it over to ſome having Right. = 

VVhich the Lords found*Relevant: 


21y.It was alleadged that the Defun& ed Orponed theſameTenement to the 
detcnders Son, his Oye, which diſpoſition , albeit it attained not Infeft- 
ment 3 yet it was a ſuthcient Title for Mails and Duties, and to continue 


Poſſeſſion , and!ro. purge the vitious Title of behaving as Heir. 
Which the Lords found alſo Relevant. 


Barbara Chapman * IM ll 

; contra ed | | 
Iohn White, 

lans. 18. 1667. ; 


Arbara Chapman purſues' a ReduQtion ex capite inhibitionis, vis. That 
Calander being Charged to enter Heir to his Fathers, who was the Pur- 

luers Debitor, and upon the Charge Inhibition was uſed againſt bim, after 
which he Dilſponed to the Defenders Father. It was alleadived by the De- 
fender , that he is miner &+ non tenetur placitare de hereditate paterna, It was 
anſwered, that Calander , his Fathers Author , was never Infeft, Se- 
condly , That the Deferders Father did Diſpone the Land to 


his 
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his ſecond Son , by both which , it could not be called hereditas pa. 
ferna. 


The Lords Suſtained the Defenſe , notwithitanding of the Reply , and found 
no Proceſs , till the Defenders mijority, and that he was not oblieged to Ds/: 
pate whether his Fathers Authors were Infeft : or whether bis Father bad diſpon- 
ed , or not until his Majority, that be might ſeek out his Evidences , and 
defend himelf. | 


cpntra 


Tan. 19, 1667. 
N a Proceſs betwixt Reid and whereof the Tit! 

was a Service of the Purſuer, as Heir deduced before the Bailzie of Regs. 
lity, of Spenzie. It was alleadged by the Defender , that this Title was not 
ſufficient , ſeing the Service was not retoured. It was anſwered, that the 
Service being within the Regality, and ofa Perſon dwelling there, neither 
needed, nor uſed to be Retoured , in reſpeR the Service it ſelf was in Re. 
cord in the Bailzies Books, It was anſwered , that albeit a ſpecial Service of 
Lands within the Regality , needed not be Retoured in the Kings Chancel- 
lary, becauſe there was no Precept thence to iflue , but the Service within 
the Regality was fufficient, that thereupon the Precepts of the Lord of 
the Ragaliey might proceed againſt the Superiour within the Regality, who 
Was - but ina general Service, which may be before any Judge, whe. 
ther the Heir Refide in his Jursdition or not 5 there is no difference he. 
twixt a Regality .and any other Court, but all muſt be Retoured in the 
Chancellary, It was anſwered, that the Kegality having their own Chapel 
and. Chancellary , were not oblicged to Retour it in the Kings Chancel- 
lary. 

Whichthe Lords found Relevant and ſuttained the Service. 


a *—_—_ © - 2s 
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Lord Cowper. 

_ _ Lans, 22. 1667. 

Fown of Selmes having given a oye to Iſobel Findlaſoe , and 
E ireft to the Lord Conper, hes he ſhould pay to the faid Iſobel, a 
Sum owing by Selaves to her, and receive Selwes Bond from her upon the 
foot of which Precept, the Lord Conper direfts another Precept to Iamer 
Gilmore, to pay the ſaid fam : the VVoman not being payed, purſues both 
the Lord Cowpey and Tawes Gilmore, for payment. It was alleadged for 
Iames Gilore abſolvitor, becauſe he had not accepted the Precept , neither 
was there any ground alleadged for which he was oblieged to accept , or 
pay the Lord Compeys Precept. 


Which the Lords found Relevant, 


Ir 
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It wasalleadged forthe Lord Cowper, that the giving ofthe Precept ſhould 
not obliege 5g ond it mentioned not value ns » or any otherCaule; 
and therefore reſolved into a meer defire, It was anſwered , thar the giv- 
ing of the Precept was an acceptance of Selmes Precept, and behoved ar leaſt 
to import a Donation, to be made effeftual bythe Drawer of the Precept : 
or otherwiſe, an Intercefſion , or Expromillion for Selmes, 


The Lords ſuſtained the Proceſs , and found the Lord Cowyer table by the 
Precept, to pay it caſe of none acceptance , eſpecially ſeing it was conſequent 
Selmes Preceps dire} ro Cowper, 


Mr. John Mair 
contra 


Stewart of Shambelly, 
Eodem die, 


R. Fobn Mair Miniſter of Traquair , having obtained Decreet againſt 
Shambellie , and the Parochioners, to pay him 545, merks, Expended 

r Reparation of the Manſe, and to meet and Stent themſelves for that Et 
ft : upon which Decreet, he rook Shambellje with Caption, whereupon 
he gave him a Bond of fourſcore pounds for his part. Shambellie now Suf» 
pends the Bond on this Reaſonzethat albeit it bear , borrowed Money, . he 
offers to prove by the Chargers Oath, that ir was granted for his part of 
that Stent, and that his proportion thereof, caſting the Sum according to 
the Valuation of the Paroch-would not exceed fourty merks; and that he 
granted this Bond for fear of Impriſonment, It was anſwered, the Reaſon 
was not Relevant to take away the Suſpenders Bond, being major ſciens & 


prudens ; and there was here no Juſtus metws, becauſe the Caption was alaw- 


tul Diligence, ſo that the giving of the Bond was a TranſaQtion of the Parties, 


which 1s a ſtrong Obligation. It was anſwered, that the Suſpender when he 
was taken at his Houſe, was fick and unable to travel ; yet the Meſſenger 


would carry him away, and being at the Tolbooth, gave the Bond rather, 
than in that Caſe togo to Priſon, which was an irregular force , and ajulr 
cauſe of fear z but this addition was not proponed peremptory. - : ih 
The Lords Repeled the Reaſon of ſuſpenſion , unleſs rhe ſaid addition were 
alſs initru#ed initanter , #:herways it could only bt reſerved by ReduGion, ex 

metus caufa, | THEW 

SY contra | | 
 Tepnents of Kello and Sir Alexander Hoom.] 

' "7" Jam. 24. 1667. | Wy 
& R Henry Hoom having Appryzed the Lands of Kello from Henry atd 
J John Hooms , and being Infeft , purſues the Tennents for Mails and Du- 
ties, Compearance is made for Sir Alexander Hoom, Donatar to the Fore- 
faultor of the ſaid 7ohr H oom of Kello, who alleadged that the Forefaulc 
Perſon, the time of the Doomof Forefaultor, was in Poſleſſion of the Lands 


B in 


-—— 
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in queſtion, in whoſe place the Donatar now ſucceeds, and b 

Parliament 1584. It isStatuted, that where the forefault Perſon = SE 
ſeſſion the time of the Forefaulture, albcit not by the ſpace of five years 
which would Conſtitute a Right to him , that the Donatar muſt be pur ba 
Poſſeſſion, and continue five years in Poſſeſſion, that in the mean time he 
may ſearch and ſeek after the Rebels Rights. It was anſwered ; Firſt 
That this part of the Statute is only in caſe the Rebel had Tacks, or Tem- 
porary Rights , which neither is, nor can be alleadged in this Caſe. Se. 
condly; The five years Poſſeſſion muſt be reckoned from the Doom of Fore. 
faulture, after which the Kings Officers or Donatar , might have attained 
Poſlefſion , and if they did not, their negle& cannot prejudge others. 144 
eſ?, there are five years fince the Forctaulture , and the Rents are Extant 

being ſequeſtred. It was anſwered that the A Expreſſes, not only in Cale 
of Tacks, but alſo in Poſſeſſion, and that the five years muſt be after the PoC. 
ſeſſion began, and not the Forefaulture. 


The Lords found the alleadgance Relevant, that the Rebel was in Po: 
ſeſſion, and preferred the Donatar to the five years Rent, after the date of the 
Forefaulture, | 


It was further alleadged , that the Purſuers Right being but an Appryz- 
ing , the Donatar would inſtantly fatisfic the fame at the Bar. It was an- 
ſwered non Relevat, to retain by way of Exception, but the Donatar be- 
hoved to uſe an Order , and purſue a Declarator. It was anſwered, that 
in Appryzings, an Order upon 24 hours Requiſition , was ſufficient, there 
being no further Solemnity requued , then Nat the Appryzer might come 
to receive his Money. | SY 


The Lords found that the Appryzing might be ſummarly ſatisfied hoc ordine. 


Earl of Argile 
: contra 
42 0". I, George Campbel. 
OS 5 ' Fodem die. 
TH E Earl of Argile purſues George Cdmpbe!, to rewove from certrin 
Lands , © who alleadged abſolvitor , becauſe the Warning was 
nu}, not beihg \uſed at the right Paroch Kirk , where Divine Service at 
that tithe: w4s:accuſtomed:, (It. was anſwered #0» Relevat, unleſs it were al- 
leadged that the other Kirk were Ereed by Parliamentor Commiſſion there- 
of, and that thereby the Old Paroch was ſuppreſt and divided. 2/y, Though 
that were alleadged, it ought. to be Repelled , becauſe it is offered to be 
proven, that all VVarnings and Inhibitions have been uſed at the Old Pa- 
roch Kirk, and particularly by the Defender himſelf. 


" The Lords Repelled the Defenſe ſimply , unleſs the Eredlion were alleadged 4: 
aforeſaid ; and found in that Caſe, the Reply Relevant to elide the ſame. 
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Earl of Argite 
COmra 
George Campbel. 
Tame: 25: 12667: 


"HE Earl of Argil: wfiſtiog in the Remoying agaioſt Ceorge Camply.. 

It was alleadged no Removing , becauſe the VVarning was mel; 
not bearing , to bave been Read at the Kirk Door, either at the 
time Divine Service uſes to be, or at leaſt before Noon. It was 
anſwered , that the VVairning bore, that the ſame was affixed on the Kirk 
Door , and lawfully Intimat z which does import the lawful rime 'of 
the Day. 21y, The Purſuer offered to mend the Executions at the Bar, arid 
abide by it as ſo done, It was anſwered , that the Defender accepted the 
Executions, as produced, after which they could not be amended, and that 
hwhully could not ſupply that Speciality 5 otherwiſe if the V Varaing had 
ouly born , that the Officer had VVarned the Party lawfully , it would 
have becn enough. 


The Lords admitted rhe Purſuer to amend the Execution , be biding thereby; 
and Ordained the Defender to fee the ſame. 


Hercules Scot 
contra 
Gibb. 
lawnary 29: 1667: | | 

Hy Scot having given his Horſe to Joby (3 , Stabler in Broad: 
Ijiand } to be kept : purſues Gibb for the price of his Horſe, The 
Defender alleadged Ablolyitor , becauſe he having put out the Horſe tothe 
Graſs, it being in the Month of Jy, the Horfe fell over a Rock and brake 
his neck, and the Defender is not lyable pro c4ſ# fortuito. It was anſivered, 
that the Accident was by the Defenders fault, becauſe he put the Horſe to 
Graſling above the Craigs of Brunt-[ſiengd, and cauſed ty his Head and Foot 
together, 21y, It is offered to be proved by Witneſles, that the Purſuerdi- 
rected him to keep the Horſe in the Stable at hard Meat, and not to put 
him out to Graſs, The Defender anfwered, that he was not ## cvlpa, be 
cauſe he had put out the Horſe in a place , where ordinarly other Horſes 
were put out, and had tyed him no other way then the reſt of the Horlſes. 
215, The Command to keep, is only relevant to be proven, ſcripto wel 
j*-amento, and the emiffion of words without any Fat , is nototherwiſe 


probable. 


The Lords found the Defenſe and Duply Relevant 18 elid the Summons, but 
found the Reply and Triply Relevant to elide the ſame 5, and foand it Probable by 
Witneſies , in reſpe} it was a part of the Bargain betwixt the Purſuer and the 


Fabler, 


B 2 Fen- 
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Henderſon - 
contra 
Henderſon... 
ann. 31. 1667; . 


-  Mquhil-Henderſon grants a, Writ in favours of Allan Henderſon, where: 
| Uo ke gppons the fied Aﬀor to" be tis Heir, and Donatar th all i 
and Eſtate.» and'alfighs im to the Rights and Evidences thergf ; 
power to Eiiter by the Superiour : * But in the Narrative, it bearshe 
ordinar Narrative of a Teſtament, and has a Clauſe ſubjoyned to all, in 
aſe of his. Returh , he may alter and-annul thefame, 'there having nothi 

followed in' his Life, The faid APar purſues Henderſon his appearand Heir, 
7o fallfil the former Writ, and to Enter Heir , and Refign in his favours, 
-coform to the gpeaning Dion The Defender alleadged Abſolvitor; Firſt, 


Becauſe this Writ is 00 Dil tion , but'a Teſtament, or a Donation, muy. 
$is. cawſa , which no Difpofirion of Land can be valid. 2/y, Albeitthis 
could be a Diſpoſition, yet it 1s notdone h4bili modo, there being no Diſpo: 
fition of the Right of the Land , or any Obligement to Infeft, neither can 
2+ Perſon, be Copſtitute Hezr , but cither by Lawor Inveſtiture 3 or atleaſt, 
by an Obligement to Brant Inveſtiture. "1 3, This being dowatio wor- 
23s cauſa, expreſly Revocable by the Defund at his'return, it is ambullato- 
ry and conditional : ta ef}, be returned and granted Commiſſions, and Fa- 
Qories, whereby his mind appeared to be changed, 


The Lords Repelled all theſe Alleadgances, and ſuſtained the Summons, be- 
cauſe though the WWris was unformal , yet they found the Defunits meaning was 10 
alienat his Right from his Heirs: to this- Purſuer, to take effe® after his dedh; 
-2uel alleit "he returned, ſeing he, did no Deed 10 annul, or vecal this Writ, this 

-04s effeFual againſt his Heir to compleat the ſame, 


, Creditors of Sir, James Murray 
contra a 
James Murray. 
: 4 OS Feb, T. 1667. 
"EF < aw being a Wodſet of the Lands of Stirling granted by Sir James 
. Murray to Jemes Livingſioun. of the Bed-Chamber , containing a 
' Clauſe of Requiſition, and Reverſion, on payment at Londox , the Lands 
being Appryzed by Sir Fame's Creditors , they having the Right of Rever- 
fion, did uſean Order at Edinburgh, againſt James Murray, as now having 
a Right to the Wodſet, and purſue a Declarator. The Defender alleadg: 
ed Abſolvitor, becauſe the Order is not conform to the Reverſion, whic 
:3$ ftiriGiſſumi juris , and behoved to be done at London, It was anſwered, 
the place being adjefted in favour of James Liningfone, who reſided at Lon- 
- don: The Purſuers have done more ,' having conligned at the preſent Wod- 
ſetters Domicile, Lo-den being only appointed , as it was the former Wod- 
ſetters Domicile, wherein he hath benefit , and can have no detriment. It 
was anſwered, he was not obliged toDebate his detriment, for if hisMoney 
werein London, he would get fix of the hundreth of Exchange to Scotland. 


- ad 5 4 Tlie 
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The Lords ſuſtained the Order , the Purſuers making up what ſhould be mod;- 
fd by the Lords, for the Intereſt of the Wodſetters, 


EeriTullibardine 


contra 
Murray of Ocbtertyre. 
Eodem die. 


He Earl of Tyll:bardine having Wodſet the Lands of Logie-Almond, to 
| Murray of Ochtertyre, he did thereafter Diſcharge the Reverſion, and 
at that ſame time; got a Back-bond, bearing, That for payment of 56000; 
merks, with all other ſums that ſhould happen to be due to him by Tulbay- 
dine , and all Expenſes, that he ſhould Diſpone the Lands back tv Twl/iber- 
dine, or the Heirs or Aſligneys of his -own Body 3. but with this proviſion, 
that if he were not _ before Martirmaſs 1662. the Bond ſhould benull, 
without Declartor. T»{ibardine premoniſhes, and after Premonition,' Dif: 
pones the Lands to Sir John Drummond, and they both joyntly Confign, and 
how purſue Declarator. It wasalleadged for the Defender Ochtertyre, Firſt, 
No Declarator upon this Order , becaufe the Back-bond is Perſonal to my 
Lord, and to the Heirs or Afligneys, being of his Body 5 fo that Sir Jos 
Druexmond, nor no Stranger can have Right thereby toRedeem,* 2/y, The 
Back- bond is extin&, and null by committing of the Clauſe Irritant, in 6 
far as payment has not been tmade before 1662. The Purſer anſwered 
to the firſt; that albeit the Reverſion had been Perſonal to my Lord', only 
excluding his Heirs 'and Afſigneys ;z yet my Lord in his own Lifetime might 
Redeem, and being Redecmed, the Right would belong to any to whom 
my Lord had , or ſhould Diſpone. 2ly, This Clauſe Irritant is paw legis 
commiſſorie in pignoribus, which'by the Civil Law and our Cuſtom is void, 
at leaſt may be ſtill purged before Declarator obtained, as being rigorous 
and penal, and ſoabiding-rhe Lords Modification , as well as Penalries ir 
Bonds Modified of conſent of Parties, eſpecially in this caſe, where the per- 
formance isnot of a ſingle liquid fur, but comprehends a general Clauſe of 
all Debts that were , or ſhould be after due, The Defender anfivered; that 
Clauſes Irritant in Wodlets, are not rej-&ed by our Law, - but are valide; 
only , where Declarators are requilit, The Lords may Reduce them to the 
juſt Intereſt of Parties before Declarator: But here there 'needs'no Decla- 
rator, becauſe the Defender is in Poſlcfſion, and may except upon the Clauſe 
Irritant committed , and the Clauſe bears, to be EtteQtual without Declara- 
tor , and albeit this Clauſe could now be Reduced to the juſt Intereſt , it is 
only this , that ſeing Ti-libardine hath told the Land, the Defender ſhould 
give as great a price as it is ſold for to Sir Jobz Drummond , which the Des» 
tender is willing to do, 


The Lords ſuf ained the Order, in ſo far 4s it is at the Inſtance of Tullibar. 
dine , but not as to Sir John Drummond, but prejudice to Sir John Drum- 
monds Diſpoſition ;, They found alſo that this Clauſe Irritant might be purged 
now at the Bar, or any time before Declarator, which is always neceſar, though 
Renunced, that medio tempore, Parties may purge And the Lords inclined, 
that Ochtertyre ſhould have the Lands for the Price SirJohn Drummond gave, 
which is eighty eight thonſand merks; but upon Examining hin: and my Bord, it 
appeared that my Lord had offered the E1nd to him, re integra; and that he had 
me= 
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never been ſjecial, as to ſo great a Price as this 5 but only general , that he 


wanld give 45 creat 4 prige «s any other would. give , which they th the 
ot fine any Sh ther eby would be Ginedfes Bargatnine. n ET If 


Executors of Lady Pilton 
contra 


Hay of Balhou(j. 
Feb.2. 1667. 


AAR. Francis Hay granted a Bond to his Wifes Siſter, the Lady £7. 
M four, bearing, That for good Confiderations, he obliged him 4 Pay 
her @ xo00 merks yearly , during her Life, with this Proyifion, that it 
ſhould be Leiſum to her to Employ the fame , for the AbuJamencs and Or. 
naments of her Body ,kor any other uſe ſhe pleaſed; and but any Right and 
Intereſt in her Huſband thereto, jvre mariti; her Exccutors do now purſue 
Balkowſic as Heir, for payment , who alleadged*Ablolvitor, becauſe he had 

ved to Piltexe her Hoang; and albeit 1t was provided, that it mighthe 
feka to his Wife to Diſpoſe upon the ſum, yet ſhe had not done it , but 
the Huſband had provided her with all Abuthaments neceſlar, It was an- 
fwered, that the Huſbands jos mariti, was excluded by Mr, Francis hims 
{elf : And whatever might be alleadged of what belangs to a Wite, propris 
j#re, that nothing more can remain with her , but her neceflary Aliment, 
and all the reſt being inthe Perſon of the Wile, doth return tothe Huſband 
jure mariti, albeit the jus mariti were renunced 1n berfavours z yetthe Right 
here is freely given by a third Party , excluding the Huſband, which thid 
Party might gift with what Provitions he pleas'd ,” and his gift retumy 
to . UnleG theſe Proviſions be obſerved, and this muſt be thought to 
be a gift , feing it bears no Cauſe onerous, It was anſwered, that it bears 
700d Conſiderations and Expreſſes not to be a Gift or done for love and 
Eo 244, If the Gifter were oppoſing the Huſband , or his Creditors 
Right, making uſe of that Proviſion , that his. Gift might return , ſe 
ing the Provifion was not keeped, it might have weight ; , but here the 
Donators Heir makes not uſe of the Praviſfion , but concurreth with the 
Huſband and payeth him. 


The Lords found the payment made by the Donator , or lis Helr to the 1Huſ- 
band Relevant, to exclude the Execmtors of the Wife. | 


Pourie 
contra 
Dykes. 

EFodem die. 


| Oh Dykes having Subſcrybed a Bond to Pourie, of thisTenor, That 

be acknowledged himſelf to be reſting to Powrie 56 pound; yearlys 33 

the annualrent of a 1400 hundred merks 3 which fam of 56 pounds, be 

oblieged himfelf to pay you: This was the Tenor of the Bond, where" 
DjRes 


upen Pourie Succeſlors , not only for the payment of the 
annyalrent, for payment of the principal ſam of 1490 merks, al- 
leadging that ſhe being but a fimple Woman , had entruſted Dykes with 


the drawing of the Bond, and he had deceived her , and not mentioned 
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the payment of the principal, but that the piene 7 =. ar that the Annual- 
rent was due, as the Annualrent of 1400 merks, behoved to infer that the 
1400 merks was alſo due ; this Ticket being holograph, without Witneſs, 
there was no clearing of the meaning by the Witneſſes inſert, 


Therefore the Lords allowed the Purtuer to adduce ſach adminicles and 
witneſſes , as ſhe would uſe tor clearing ofthe ſame, 


She adduced an Inſtrument , bearing, Umqubil Dykes upun his Death« 
bed, to have acknowledged that hethought the principal ſum had been con- 
rained in the Obligatory Clauſe, and that it was through his negle&, or 
unckilfulne(s, all the Witneſſes in the Inſtrument being now dead, the Not- 
tar, and he who 1s mentioned as Procurator , to have taken Inſtruments in 
the Purſuers Name, were Examined, both acknowledged that Dykes had ex- 
preſt his mind in the matter before them 3 but they were contrary in the 

icular 3 the Nottar Deponed conform to. the Inltrument ; but the Pro- 


curator Deponed contrary, that the woman had quite the principal ſum, and 
had taken her to the Annualrent, 


The Lords having conſidered the whole maiter : And firſt, Whether the Ticket 
could import that the principal ſum was due « They found neither by the Ticket 
nor by the Inſirument , that ihat ceuld be Inſtrudded: They conſudered next, 
Whether the Annudlrent was due, during the womans Lifetime only, or as a 

etual Ampualren, to her, her Heirs or Aſſ;gncys? The difficulty was, that 
ile obligement bore, that D ykes ſkould pay the CAnnualrent early , but did not 
exprep neither to her, her Heirs nor Aſſigneys, bst ſimply in theſe Terms, To 
pay the, 56 pounds gearly;. Whichthe Lords found to carry a perpetual Annuatrent, 


though, Heirs and Aſſigneys ware not expreſt. | 
Lady Traquair | 
contra 
Marlon Houatſon. 


Feb, 5. 1667. 


He Lady Traquair purſues'Marion Hinatſon for the Mails and Duties of 
RL apart of the Liferent-Lands 3 who alleadged Abſolvitor, becauſe her 
umquhil - Huſband, who was immediat Tennent to the umquhil Ear], had, 
bona fide; made payment to hin): * Likeas the 'Defender being only Sub-ten- 
nent to her Son , 'had, bn” fide, made payment to her Son of her Duty. 
The Purſuer anſwered, that neither of the Alleadgances were Relevantz be- 
cauſe any payment that was made by the Defender, or her umqubil Huſband, 
was before the Term of payment, and fo could neither be faid to be bon 
fide -n4n ex nimia diligentia fuſpe#a e# fides, nexther could it prejudge the 
Purſuer. . | 


*:The- Lords were all clear that the payment made by the principal Tack(- 
man, [before the Term , was hot Relevaiit $* but as to the payment made 
by the Sub»tennent to the Prntpal Tennent, The Loftds Debate the ſame 
rap themſdves', ome beihg of ofinion, that the Sub-rennents payment 
bonsfitle , beforethe Term-was *fufficient',. becauſe he was only obliged to 
the principal Terinent, and he” might have-a "Tack for a le Duty then he, 
or-for an eluſory Duty , which if he payed,, and were Diſcharged , - he was 
not conveenable 7 -and oft times the Sub-terments Terni was before the prin- 

- | - | Cipal 
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cipal Tennents Yet the Lords found that payment made bona fide, by the 
Sub-tennent to' the principal Tennent, was not Rele vant , and that becauſe 
the Maſter of the Ground has Action , not only againſt the Tennent , bur 
alſo againſt the Sub-tennent . or any who enjoyed the Fruits of his Ground 

and may .conveen them perſonally for his Rent , as well as really, he has 
an Hypothick in the Fruits; neither can the Sub-tennent prejudge che Ma. 
ſter of the Ground of that Obligation and Adtion, by paying before the 
Term 3 otherways he might pay the whole Terms of the Tack, at the very 
entry thereof, and ſo Evacuat the Heretors Tatereft, as to the S ub-tennent; 
yea; though the Sub-tennents Tack-duty were leſs then the principal Ten- 
nents, it would not Exclude the Heretor , purſuing him as Pofki ſor for 
the whole, but only give him Regreſs for Warrandice againſt the princi. 
pal Tackſ-man ; but the Term being come, if the Heretor Arreſted, nor 
purſued not the Sub-tackſman , he might impute it to himſelf, and the Sub- 
tack-man might juſtly preſume that the principal Tackſ-man had payed, and 
ſo might pay him bona fide. 


Counteſs of Rume 
contra 
Tennents of Alcambus aud Mr. Rodger Hoge. 
Eodem die. 


He Counteſs of Hume being provided by her Contradt of Marriage, tg 

JF. the Lands of Alcambss; Fyperiaw , and Windilaw , extended to 24 
Huſband-Lands 4 the gers a Charter upon her ContraQ, bearing ,' Forln- 
plement thereof, to Diſpone to her the Lands and Barony of Alcambiz, &c, 
with a Seafine taken at Alcambus; She thereupon purſues the Tennents. Com- 
pearance is made for Mr. Roger Hog, and other Creditors, who bought theſe 
Lands from Wavchtoun , who had bought them from the Earl of Hume, and 
alleadged Abfolvitor from the Mails and Duties of the Miln of Alcembs, be- 
cauſe my Lady by her Contract of Marriage was not provided to the Miln; 
neither was ſhe Infeft therein, per expreſſues 3 'and Milns do not pals as Perti- 
nents, without a ſpecial Infeftment. 2/y > Abſolvicor for the Rentyof 
Pyperlaw and Windilaw, becauſe my Ladies Seafine, bears, Only Inſeftment 
in the Lands of Alcambus , and mentions not. theſe Lands which are pariicu- 
larly in the Contra&. The /Purſuer anſwered to the firſt , That. by her 
Charter , ſhe was Infeft in the Lands of Afcembes , with the Milns; with 
other Lands mentioned therein, &-c. 249, That Alcambss bore, by her 
Charter , to be a Barony, which is #omer #niverſitatis, and carries Milns, 
albeit not expreſt, To the fecond, It is offered to be; proyen, that Alcam- 
bus is the common known. Deſignation , and is commonly. kgown to com- 
prehend Pyperlaw and Windilaw , as Parts and Pertinents thereof, and that 
they are all holden of one Superiour, and lyes contigue z fo that they are 
naturally unite, and without any further -umzon in a Bacony or Tenement; 
and a Seafine upon any place of them ſerves for all... It was anfwered for 
the Defender. ro the firſt Point, That Alcambus was not a Barony, neither 
doth the Defighation thereof by the Earl of Huwe , make, a Barony, un- 
lefs it were inſtrued. 2ly, The adding of Milas in the Charter, ifche La- 
dy had not Right thereto by the ContraR, is a Donation by .a Huſband, and 
is Revocked by his Diſpoſttion of the Lands of Alcambss,, and Miln thereof, 
to. the Laird of Waschtoun, the Defenders Author. The Purſuer anljyercd, 
that the Charter was but an Explication of the meaning of the Parties , _= 
| y 
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by the Contra, the intention was to Dilpone the Miln , eſpecially, ſcing 
the Miln bath no Sucken but theſe Huſband-Lands of Alcambes , which are 
Diſponed without any Reſt.1*tion of the Multurez fo that the Miln would 
beof litle conſequence without the Thirle, 


The Lords having compared the ContraF and Charter, found that by the Con- 
tra , the Lady conld not kave Right to the Miln , vert ſhe would be free of 
the Multares; and found that the Charter did not 01.4y bear for Implement of 
the Comrat? , but alſo for love and fwwvour, and ſo fowmnd the Adjetion of the 
Miln, to be a donation Revocked Nr had they reſpedt to the Deſigr 41101 of 
the Lands as a Barony , but they found it Rl: want, if the Lady ſhuuld : ove 
that it was a Barony, to carry the Right of the Miin, or that in my Lord: [n- 
fefements, there was no expreſs menii n if the Miln, but that my Lady had 
them in the ſame Terms my lord had them: T, key found alſo , that Reply Re- 
levant , that Alcambus was the Name of the whole [ anas, to extend the Sea- 
ſine wo the Lands of Pypcriaw and Windilaw, though not named, and that 
they might be yes Parts and Perituenis of the Tenement , under one Common 


Name. 


Andrew Smeatonn 
contra 
Tabbert. 
Feb. 7, 1667. 


Narew Smeatoun being Infctt in an Annulrent out of a Tenement in the 
Canongate, purſues a Poinding of the Ground, and produces his own 
Infettment and his Authors, but not the original Infefrment of the Annual- 
rent. It was alleauged no Procels, until the original lnfeftment were pro- 
duced , conltituting the Annualrent , eſpecially ſeing the Purſuit is for all 
bygones, fince the dateof the Authors Inteftrmcnt 5 ſo thatneither the Pur- 
ſuer , norhis immediat Author hath been in Poſſcflion. 24, If need beis, it 
was offered to be proven, that betore the Rights produced, the Authors were 
denuded. It wasanſwered, that 'he Purſuer hath produced ſufficiently, and 
that his Right was cled with Poſſettion, in the Perſon ot his mediat Author, 
before the years in queſtion. To the ſecond, this Purſuer hath the benefit 
of a poſlcilory judgement by his Infeftment , cled with Poſleffion, and is 
not obliged to Diſpute, whether his Author were denuded or ngt , unleſs it 
were in a Redu@on. 


The Lords ſuſtained the Purſuers Title, unleſs the Defender produced a Right 
anterior thereto, inwhi h caſe they ordained the Parties to be heard thereupon, 
and ſo inclined not to exclude the Pur ſuer , upon the alleadgeance of a poſſ.ſſory 
judgemcne 5 but that Point came not fully to ve debated: Itis certain that a poſ- 
ſeſſory judgement is nct relevant in favours of 4 Proprietar , againſt an 4nmual- 
renter , to put him to Reduce, becauſe an Annualrent is debitum tundi ; bat 
whether aw Ann#atren'er poſſe}ſing ſeven years , could exciude a Proprietar , un- 
til be Reduce , had not been decided, but in this caſe the Lords inclined to the 
Neeative, 


C Mrg 
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Mr. Alexander Foulisand Lord Conimetoun 
contra 
Tennents of Innertzle and La. Collingtonn. 
Feb. 9. 1667. 


Sir James Foulis of Collingtown , Eeing in treaty of Marriage with Dam 
Margaret Brskin, Lady 1arbet , She did diſpone 36 Chalders of Vittual, 
of her Joynture in the North, to a confident Perſon, that ſhe might make 
uſe thereof, for the benefit of her Children z and Diiponed 36 Chalders of 
her Lifcrent of the Lands of I1nnertyle, to Cuninghame of Woodhal, 
who transferred the ſ-me to Mr. Alexander Fi ulis of Ratho, who granted 
a Back-bond , bearing, T hat his Name was made ule of for the uſe and be- 
hove of Coll:r.gtouwn and his Lady, and that to this effe& , that the profit of 
the Liferent ſhould be applyed rothe Aliment of their Families joynily; and 
therefore ov1iged himſelf ro Diſpone in their tayours, and de preſent; did 
Diſpone. The next day after this Diſpoftition, there is a Contract of Mar. 
riage betwixt © olingi #7 and the Lady, where there is this Clauſe , that 
Cobingtoun Renunces his jus maritz, to theLady's Literent,or any otherRight 
he.might have thereto by the lubiequent MarriageziAd takes his hazard for iv hat 
he may haye any other way. Mr. Alexander purlues rhe Tennents upun his 
Diſpoſition. Comp arance 1s niade for the Lady , who alleadges he hath 
no intereſt, becauſe he is denuded by the Back-bond. Compe.:rance is made 
for Col/ing'0un, who declared he concurred with Ratho, and conſinted he 
ſhould have the Mails and Duties , to the effe& contained in the ack-bond, 
and that he wculd not make further uſe of the Re-di'poficion co;'tained there. 
in. It was anſwered for the Lady , that Colli#gto»ns concourle could nur 
ſuſtain this Proceſs, becauſe &aiho was already de preſenti, denuded in favours 
of Collingtoun and her 3 Likeas Collingtuur was denuded by 11s Contr: of 
Marriage whereby he renunces his jus 4-4ti, and all other Right he can have to 
the Likrene La.:ds, in favours of the Lady , and fo renunces the Claule of 
the Back-bond , in ſo far as it is in his favours. It was anſwered, that the 
ContraR of Marriage could not derogat to the Back-bond , unlels the Back- 
bond had been per expreſwm , Diicharged or Renunced therein , becauſe 
albeit the Contra of Marriage be a day poſterior to the Back-bond , yet 
both are parts of one Treaty of Marriage, and fo in the fame cond'tion, as if 
they were in ove Writ, ſo thata poſtcrior Clauſe in general Terms, cannot: 
take away a =_ ſpecial Clauſe of this moment 3 yea though it were ina 
Contra le's favourable then a Contra of Marriage, which is #be:r.me fi4ei, 
general Clauſes are not exrended above what is ſpecially expreſt , and thej#r 
mariti being expr:ſt, and the Back-bond not expreſt, it cannot be preſum- 
ed, thatthey changed their minds in one night, to Renunce the benefit of the 
Back-bond 3 but this Conveyance was made of purpoſe, becauſe Collingtoun 
being in Debt , if the Right were Conſtitute in a third Party , and only to 
their behove as an aliment , the Creditors could not reach the ſame , but it 
were the greateſt Cheat imaginable , to conceive that the general Clauſe ſub- 
ſequent, thould evacuat the whole defign, and take away the proviſion of 
the Back-bond : Neither doth the general Clauſe renunce all Right rhat 
Collirgtoun had , or might have to the Liferent. lands, any manner of way 3 
but only all Right he could have by the ſubſequent Marriage , any man- 
ner of way, Uta eſt, that he doth not claim Right jure mari 
t4, nor by the ſubſequent Marriage 3 but bythe Paction m—_ 
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ed in the Back-bond-3z and it is mot certain that the jus Mariti, which is 
moſt peculiar to this Nation , doth not comprehend all Rights a Huſband 
hath , in relation to the Perſon, or Means of his Wife, but only the Right 
of moveable Goods, or Sums, which without any Paction, whatſoever way 
they come in her Perſon , belong ipſo fe.7o to him, not by PaCtion , but by 
Law 3 and that jure 994r4#i , or by vercue of the Marriage : {© tha- albeit 
he could not have Right, even by the Pacion,except that he were Huſban1, 
or that Marriage had followed, yer his PaQion 1s his Title, and not the 
Marriage, which is but #acits conditio , Or cauſa ſine que non , ſothat Dil: 
charging , or Renuncing of the jus warit#, or the benefit by the Marriage, 
ifit were poſterior to theContract of Marriage,would not take away theCon- 
trat , and being in the Contrat, cannot take away the prior C4aRion, and 
Diſpoſition granted by the Wife , in favours of a Huſband, or a third Par- 
ty to his behove. It was anſwered for the Lady, that ſhe adhercs to the 
clear expreſs Terms of the Contra of Marriage, which Renunces not only 
the jus mariti, but all other Right to the Literent-lands, by the ſubſequent 
Marriage , which being a ſeve:al Writ, and a Day poſterior » maſt neceffir. 
ly take away the Back-bond , without conſidering the meaning of Parries, 
quis in c'aris 101 eſt lo. us conjeTuris 5 at leaſt the meaning can beno other- 
ways cleared but by Writ, or the Ladies Oathz otherwiſe the moſt clear and 
ſolemn Contra& ſhall be arbitrary, and. may be taken away by preſumptions 
qr conj<&tures., and no man ſhall be ſecure of any Right. 2ly, Verbs ſu- 
wenda ſunt cum effe,u,; 1 this did not take away the Back-bond , it had no 
effe& tor the L'dy , before the Contra was denuded, ofher whole Lif-- 
rent , both of /#ne-ty/e and inthe North , fo that there wasno need to Re- 
nunce the jss marit#, or Right by the Marriage to the Liferent-lands. Tt 
was further all:adged by the Lady, that albeit the Renunciation co.41d not 
reach the Back-bond, in ſo far as it is a Paction, fo that it yet ſtood effetal 
for application of the Liferent right, for the aliment of the Lady and C«l- 
lingtouns Family joyntly , yet thereby they both had a Communion aud $0- 
ciety equally , and the Huſband could pretend no Right in the adminiſtra- 
tion or manadgement , but only jure marit} , in ſo Ke as he is Huſband ; 
and therefore he acknowledging that he has renunced his Js m411t4, cannot 
ome: to the adminiſtration of this aliment, but it muſt remain intirely to 
the Lady. 

The a found that the Clauſe in the Contra of Marriaze , did not de- 
rogat to the Back-bond ; and as to the Point I » they conſid red 
# to conſiſt in two things, in upliftivg the Rent, and manaaging the Life- 
rent-lands, andin the — thereof 10 the uſe of the Family, and maradg- 
ing the Aﬀairs of the Family, As to tte firit , they found thi both Parties 
having entrafted Ratho , the Trut# of manadgement of the Rent, ciuld not be 
RJ kim without Collingtouns conſent ; and as for the manadgement ' 
the Family it ſelf, they fownd , that it neither was, nor coald be re» unedby 
the Husband , in favours of the Wife , and that any ſuch Paton, though it had 
teen clear and expreſs , taking the Power and Government of the F amily from 
the Husband, and ftating it in the Wife, is contra bonos mores, and woid, a'd 
that the jus marit1 , 45 it is properly taken in our Law, for the Hu;bands intee 
reſt to the Wifes Moveables, being Renunced, cannot be underftood to reuh tothe 
Renunciation of the Hucbands power , to Rule his Wife and Family, and to adwi« 
wiſtras the aliment thereof. | 
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4.40 The Decifrons of the Loris of Seſ5ron: 


Elizabeth Ramsay 
contra 
Ker of Weſtnisbet. 
Ecodem die. 


Lizabeih Ramray baving purſued an adjudication of certain-Lands upon 

the Renunciation of j. oy Nie , inſiſts upon that Member of the 
Summons againſt the Superiour John Ker , that he ſhould receive and Infef; 
her 3 who alleadged no Proceſs , unleſs the Purſuer ſhow the Right of the 
former Vaſſal, whoſe Heir had Renunced, for the Purſuer can bein no bet. 
ter caſe then the appearand Heir, , who if ſhe were craving to be 
Entred , behoyed to, Inſtru# her Predecefiors Right. | The Pur. 
ſuer anſwered , that her adjudication againſt the Detender as Superi- 
our, is in common form, which hath been ever ſuſtained upongood ground, 
becauſe a Creditor has no Intereſt to have his Debitors Rights, when he is 
ſeeking adjudication, which muſt be his Title , to demand the Rights, but 
the  Superiour is obliged by Law to reſerve the Adjudger , without In- 
ſtruRingany Right further then the adjudication, which hath been frequent- 


ly ſo found 1n the caſe of Appryzers. 


The Lords having conſidered the caſe and paralel, with that of Appryzerts 
bi ound this difference, that Superiours got a years Rent for receiutng Approzerty 
but not of Adjudgers , yet in reſpe# of the common cuftons of theje Summons, 
they aepeiled the defence, and Decerned the Superiour , $0 recerve the Purſney, 


falvo jure cujuſlibet 8 ſuo. 


Dam Geils Moncreiff 
contra 
Tennents of Neutoun and William Teoman 
Eodem die, 


Am Geils Mencrief being Served toa Terce ofthe Lands of Newtou pur- 
ſues the Tennents for a third part of the Duties, who having Depon- 

ed that they payed ſo much for Stock and Teind joyntly for Yeards, Parks 
and the whole Lands poſleſt by them. Compeared Willizm Yeoman, as now 
having Right to the Fee, who alleadged no Terce of the Teinds, becauſe they 


* fell not under Terce. 21y, No Terce of the yeards, becauſe as the Mannor- 


place belonged to the Fiar without diviſion, ſo behoved the cloſs Gairdens, 
Orchards, yards, &c. | 


The Lords found the Pw ſaer to have no Right to the Teind by her Terce, wn- 
leſs there had been an Infefiment of the Teinds by Ere&ton, and therefore laid 
by the fourth part for the Teind; and fourd bat the years in que#ion being poſſef 
by the Tennents, and there being nothing alleadged nor inſiruFed, that there was 
a Tower, Fortalice, or Mannor-place, having 4 Garden, or Orchard for pleaſure, 
rather then profile , they found no neceſſity to decide , what Intereſt 4 Tercer 
world have in ſuch ,. bat theſe being ſet by appearance, 4s Graſs Teards, they Re- 
pelled the alleadgeance. 
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Earl Tallibardine 
contra 
Murray of Oct.tertyre. 
Feb. 12, 1667. 


N the Declarator at the Inſtance of Tulrbardine, againft Mrrray of 0ch- 
T's re , Diſpute the firſt of / ebryary laſt, It was now turther alleadged 
Ochertyre, that Clauſes Irritaat in Wodſets, not bcingillegal, or null by 
our Law , albeit the Lords do ſometimes Reſtri& the EffeR thereof , ad 
homum & equum, to the juſt Intercſt ofthe Parties, againſt whom the (ame 
is conceived , they do never proce-d any fur her; But here Ochertyre is 
content to make up to the Earl his juſt [ntereſt, by paying a greater price 
for the Land then Sir Joh» Drummond : and whereas it was alleadge:|, rhat 
this was not reccivable now, after the Earl had made bargain with Sir john 
Drummond , Ocherijre now offered to prove , that before any Bargain was 
agreed, in Word or Writ, he did make offer to the Earl of fourſcore ten 
thouſand merks , which he offered to prove by Witnelles, above all excep- 
tions who communed betwixt them, wiz. the Lord *rormonut and the Laird 
of Kylar, It was anſwered, that the Purſuers adhered to the Lords former 
Interlocutor, whereby thcy have reſtored the Earl agatiſt the Clauſe wri- 
tant , he ſatisfying Oc/tertyre his whole Intercſt , cum omni cauſe, the ſame 
Point being then alleadged and Diſpute, ard both Partics being judicially 
called , and having declared their minds concerning any ſuch offer , where- 
by the Earl upon bis ho.'our , declared that before the agreement with Sir 
ohn Drummord : Ochtertyre offcred not ſu much by 4000 merks. 2h, Any 
{uch alleadgence | alkeig it were competent, it were only probable ſcripto 
vel juramento ; the Earl now having Dilponed to Sir Fobn Dr# amend, to that 
the Effet would be , to draw him into double Diipolitions, which is of 
my" pang. both as to his Honour and Interett, e{; ecially ſcing that 
chtertyre did not take an Inſtrument upon the Offer. It was anſwered for 
Octzertire , that the former Interlocutor cannot exclude him, eſpecially ſeing 
he did only then alleadge , that he made a general offcr of as much tor the 
Land as Sir john Drammond would give therefore , but now he offers to 
prove, that he offered $0000 merks, which is 2000 merks more then Sir 
Jobx's price. 


The Lords found that they wow!ld only reſtrict the Clauſe irritant, to the Effet 
that the gramter of the Wodjet might ſuffer no detriment , wl.ich tl ev found to 
be EffeGual, if the Wodſetter offered as great , or 4 greater ſum then the other 
buyer, before any Bargain agreed between them , either in Word or Writ ; | ut 
found it not probable by Witneſſes , but by Writ, or the Earls Oath; and found 
that a general offer was nos ſufficient , unleſi it had Expreſt a pariicu.ar ſum, 


Lord Juſtice Clerk, 
contra 
Rentoun of Lambertoun, 
Feb. 13. 1667. 


He Lord Remroun, Juſtice Clerk , putſues Rentoun of Lambertoun, as 
heir to his Father tor Comprt and Payment of his Rents , Woods and 


Planting, intrometted with by Lambertoun, in the beginning of the troubles. 
Je 
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It was alleadged for the Defender, abſolviror, becauſe by the A& of In- 
demnily , the Leidges are ſecured , as to all things done by any pretended 
Authority tor the time, Jta eff, The purſuer being ſequeſtred, the Defen. 
ders Father medled by Warrand from the Committee of Eſtates , and made 
Compt to them , as appears by his Compt produced» which is ballanced by 
the Committee. 2fy, The ſaid accompt bears , That. Lambertoun made Faith 
that it was a true accompt , nothing omitted in prejudice of the Publick; 
aitcr which he could not be queſtioned, either for any thing in the accom 
or for any thing omitted and not charged. The Purſuer anſwered, chatthe 
AF of Indemniiy contains an expreſs exception of all Perſons, that medled 
with any publick Moneys , and had not made Compt therefore , that they 
ſhould yet be comptable. 2ly , The accompt produced contains 
two accompts, one in 4770 1641 # another in ay7s 1643. Thefirſt is not 
ipproven by the Committee , but adjuſted by three perſons , who were no 
members of the Committee, and whoſe Warrand is not Inſtrufed : and 
the fecond compt is only approven, wherein the Charge is a Reſt in the 
Tennents hands of the former accompt , and the Oath 1s only adje&ed to 
the ſecond accompt , which cannot Import that Zambertonn ommitted no- 
thing in the firſt accompt , but only that he ommitted nothing in the ſecond, 
and his Oath is only to. the beſt of his 'knowledge, and can import no more, 
than the Oath of an Executor upon the Inventar , which excludes not the 
Probation of fuper Intromiſſion. It was anſwered for the Defender , that 
the ſecond accompt being the reſt of the firſt accampt , the approbation of 
the ſecond muſt approve both , and the approbation is fuficient Warrand 
for him to intromet, and the Auditors to compt with him. | 

The Lords Repelled the Defenſe upon the AGF of Indemnity , in reſped of the 
fore/aid Exception contained therein; and likewiſe found , that the Oath ſub- 
joyned to the ſecond «ccompt, could not exclude the Pwrſuer from inſiiting , fu 
the Defenders Fathers imromiſſions ommitted out of the firſt accompt, and where- 
with he Charged not himſetf , but found that the Defender was ſecure by the AG 
of Indemni'y, ſo far as he had charged himſelf with, and compted; and foand 
that ke was nt obliged, after ſo long a time to initra# his Commiſſion, or the 
Waryand of the Auditors, that fitted his accompts 3 but that the approbation us 
ſufficient to aftruFF the ſame. 


Zady Diana Maxwel 
contra 
Lord Burley and others, 
| - * Feb; 15.1667. 


Ady Diana Maxwel, Lady Cranbury and other Executors confirmed to 
Þ_, the Counteſs of Dirletown, purſued the Lord Burley, as Repreſenting 
his Father, for payment of a Bond granted by his Father and others, to the 
umquhil Eacl of Dirletowp , for the price of a great quantity of ViRual, and 
that upon theſe Grounds , that the Purſuers are Executors ſurrogat to the 
Counteſs, and have licence to purſue; which Counteſs had an aſſignati- 
on from the Eail to his Houſholdeſtuff, which bore this general Clauſe, And 
to his Chattel, and other Moveablc-goods and Gear whatſomever 3 under 


which generality , this Bond is Comprehended , being moveable , _—_— 
| Victu- 
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The Deciſions of the Lords of Seſrion, 44} 


Viual, and fo is a Chattel, as the word is underſtood by the Law of Eng- 
land ; whereby all that is not by Infeftrment of Fee, is comprehended by the. 
word Chattels, and belong to the Executors, a3 Laiſſes, &&c. 21y, The Coun- 
rels was nominat univerſal Legatrix in the Earls Teſtament, and thereby 
has Right to this Moveable-bond: 3/y, As Relict the has Right to the halt; 

It was alleadged for the Defender, no Proceſs upon any of theſe Titles. 
Firft, Becauſe the affignation cannot be extended to this Bond ; neicher is 
the word Chattels to be Interpret according to the Law of England, the al- 
fgnation being made by a Sr985-man, and made in Scotland, after the Scot- 
tiþ manner. 2/y, The Purſuers as Executors to the Counteſs, cannot pur- 
ſue upon the univerſal Legacy , the Debitors of the Defun& , but only the 
Defunts Executors £ becauſe this Bond is yer i bonis primi defun®t , and 
muſt be Confarmed. 3ly, The Relit cannot purſue the Debtors for her 
half > but at leaſt , ſhe muſt call the Executors, 


The Lords found both the laſt Alleadgences Relevant, but as tothe firſt, lefore 
anſwer they ordained the Purſuer t0 adduce what Fuidencer they had to inſurnt? 
the ſignification of the word Chattels, by the Law of Engl»nd, #: reſpe# it was 
gotgur to them , that the Loyd Dirletoun bezrg a Servant of the Kings, hwed 
the moſt part of his time in England , and in Scotland theye is no uſe of the 
word Chattels. 


Iſobel Glen 
contra 
'Tohn Hume. 
Feb. 19. 1667. 


Sobel Glen as aftigney by Mr. Edward Jameſon , prong obtained Decreet 
[ againſt the umquhil Earl of Have, for certain by-run Stipends, and there- 
upon having arrcſt<d 1n my Lord Whitekirks hands, certain Sumsdue by him, 
to the Earl of Hume: She now purſues to make forthcoming. Compear- 
ance is made tor Feb! Hume: who produces an aflignation by the Earl of 
Hume, to the ſums due by Whitekirk, and alſo produces a Gift of the Earls 
Liferent-Eſcheatz and alleadges, rp, No Procels at the Arreſters Inſtance, 
becauſe the Earl of Hume being dead, the Debt muſt be firſt Eſtabliſht by a 
Decreet , againſt one Repreſenting him, who muſt be calted principaliter, 
before the Perſon in whoſe hands the arreſtment is made, can be decerned 
to pay that which was the Defuntts, 2/y, Joby Hwme muſt be preferred 
2s Donatar , becauſe the arreſtment was laid on after the Earl of Hawes 
Rebellion, by which his Goods belonged to the King, and no Sums can be 
mzde forth-coming , as belonging to him after the Rebellion, becauſe they 
belonged to the King. It was anſwered to the firſt ; That if the Earl of 
Hume had not dyed at the Horn, the Purſuer would have either Confirm 
ed as Exccutor Creditor, or called the Earls Executors, but that is not ne- 
ceſſar , ſeing the Earl died at the Horn, and could not have one to Repre- 
ſent him 7 wobilibss; and that now the Donatar who ſucceeds, compears, 
To the 2. the Purſuer as Arreſter , ought to be preferred , becauſe albeit 
the arreſtment be after the Rebellion , yet it is before the Gift or Declara- 
tor 3 and it is for a Debt due by the Earl, before the Rebellion, and fo 
doth exclude the Donatar , for which they produced a Deciſion marked by 
Dary, Pilmovur contra Gaigle, In which caſe the Gift was granted by a Lord 
ofa Regality , having the benefit of the Eſcheat, whereanent the Lord Ad. 

VOCar 
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vocat Repreſented , that this could not be drawn in conſequence , to Pres 
judge the King or his Donatar, becauſe the Lord of Regality being a Sub. 
je, debwit invigilare ſibi, by ceclaring the Rebellion without delay | bu 
the King cannot lo ſoon! know , nor 1s he prejudged by the negle& of his 
Oſfi-ers. 

Yet the I ords uravimonſlie preferred the Arreiter, the Advocit forbering 
to Vite , for 1h+y tn weht the c.ſe of Creditors for Delts b. fore Rebellion were 
not to be prejudged , «0-ng Diligence lefore Declarator, or if they ſh.u'd Poind, 
cArreſt, CA djuage, &c, 


Cr:nſioun 

contra 

M1 tks,on. 
Feb. 20. 1667- 


Y Contra& of Marriage betwixt Ws/kiſon and his Spouſe , he is Gnliged 
ro Infeft her in a Terement, exprcſt therem, and in all the Con- 
ueſt during the Marriage 3 which Inteftments were to be taken to them, 

de longeſt liver of them ewo, in Conjun&-Fee , and their ileirs betwixt 
them : Which failzing, to the Heirs of the Mar.s Budy : Which failzing 
to the Wifes Heirs wharſomever 3 after which the Huſband purchiſeg . 
piece of Land, but took the. Inteftment thereof , to bim and his «if, and 
the heirs betwixt them : Which failzing , to his own heirs whatlomever, 
omitting the witcs heirs. This Cranſtoun obtains hi (clt Infeft in this Con- 
queſt Tenement , as Heir to the Wite,_ and: thereapon obtained Dccreet tor 
Mails and Qurties, M4 iſon as Heir to the Huiband , purſues Reduion 
of the Dectcet on thele grounds : firff, That Cranſtouns |.ifeftment, as 
Heir to the Wife . was null, becauſerthe Wite-was not biar, but Liferenter, 
2/y, The W:fe having arcepted of an Infeftn ent, poſterior to the Contra, 
without mention of her Heirs, that innovat the Proviſion of the Contra, 
and cxcludes her Heirs. It was anſwered ; firif That the Man and Wife 
being Corj.n@ tiars , the Wife was Fiar. and the Man but Life. enter, be. 
cauſe the laſt Terminationof Heirs whatſomever, Terminat upon her. 2h, 
Albeit Cranitoun had taken his Infettment wrong , W #'L:ſen cannot quarrel 
the ſame, becauſe he , as Heir to Wilkiſor , was obliged to In*ft him, as 
Heir to the Wife; and to the p« ſt-rior Infeftment; it is contrair to the 
proviſion of the Contract of Marriage, and there does appear no accepting 
thercot by the Wife. 31y, Cranftoun is not obliged to diſput the validity 
of this Right , becauſe he hath been Infeft qua'zer quaque , and by vertue 
of his Infettment , hath been ſeven ye:rz in Poll n, whereby he hath the 
benefit of a poſſcflory Judgement, ay and while his Infeftment be Re- 
duced. 


The Lords found, that even by the Contrad of Marriage, the Hn1b imdwas 
Fiar, ard not the Wife: But that the Wifes Heirs of line, were Heirs of Pro, 
22ſion tore Husband , and that if there had been an tir of tle Ma-rrage, or 
an luir of the Mans Body, they could never have been ſerved leirs to 1h; Wife: 
and that by the deficiency thereof , the condition of the F er rarnnt thirge © and 
therefore thiy found that Cranſtoun was wrong I feft 5 yer they ford the al- 
lead. eme of his ſeven years Poſſeſſion Relevant , to gize him the b u«fi* of a 
poſje//ory 51.dgemernt, without Diſputing , whether the Proviſion of (he _ 
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trad of @ 5 3ky 2, in favours of the wiſe s was derogat, by the poſterior Infeft- 
ment, onatting her heirs. | _— 


Andrew Litlejobs 
COntTAa 
Dutches of Monmonth. 
Eodem die. 


Narew Litlejohn parſues the Durches of Monmouth , and her Curators, 

for payment of a Taylor accompt, taken off by the, Dutches for her 
Mar Sow 3 to the fit whereof, ſhe adjoyns theſe Words, 1 achnaw- 
ledges the Accompt above-written , 41d ſnbſerboes the ſame, It was alleadged 

the Curators , that the Counteſs Subſcription being after her Marriage 

can neither oblige her ſelf , nor her Huſband , becauſe Wives Obligations 
are ipſo jure, null. Tt was anſwered that the Dutches being perſons ills- 
fir, and the accompt for Furniture to her Body at her Martiage ; her ac- 
compt fell not under the Nullity of Ordinary Obligations by Wives, whoſe 
Bonds tre null, not ſo much becauſe their Subſcriptions prove not the Re- 
aipt of the Money, as becauſe, ou #n poteſtate viri, they carinot imploy 
x profitably for their own ufe , which ceaſes here, the accompt being for 
neceffar Furniſhing , which both obliges the Wife, and her Huſband, who 
# obliged to Entertain his Wiſe, E 


The Lords Decerned, the Parſier always makine Faith , that it was a If 
ad irue accompt, truely Reſting, and owing 5 and wonld not put the P#rſuex 
to infirwi} the delivery by witneſſes , who are at London: conſidering eſpeciat- 
h , that the Dntches , being ſuch an 1ilntrions Perſon, her Subſcription could 
not be queſtioned »pon ſo ſmall 'a Matter , 4s 0btained without delivery, 


Helen Tohnſtoun 
contra 


Robert Johnſiogn, 
Fodem die. 


Elep Johnſton alleadging that there was a Blank-bond | 
H Roberts hand, to her uſe , and that he promiſed to od me 
thereof to her, doth purſue the brother , either to deliver the Bond or 
otherwiſe the ſums therein , and offers her to prove by the Debitors Oath 
that the Bond was blank in the Creditors Name, when it was Subſcribed 
by him , and by Witneſſes above Exception, that it wws blank when ſhe 
d&livered it to the Defender; and craved the Defenders Oath of Calumn 
concerning the promiſe. The Defender alleadged, that he was not obliged 


to give his Oath of Cal 
, -"y is Oath ot Calumny upon one Point of the Lybel , but upon the 


the Lybel; But they found that VV itneſſes were not Keceimeab 
Bond to have been Blank, ts infer —_— of the vey play 
found likewiſe , that ſc g; the whole Lybel was only probable by his oath, he 


ws: not oblieged to give his Oath of Calwnmny, but only his Oath of Verity, ſting 
D bp 


The Lords found, that he was cbliged to give his Oath upon one point x 
c 
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be wight be enſnared by denying upon his Oath of Calumny, which was lwiri, k, and 
of A. bious inttrretation , what it impoyxied , and ſo might be prompted 1, 
wrong kimjelf in his Oath of werity , leait it ſhould claſh with bis Oath of C4. 
lumny. vid, 21. Feb, 1657, inter eoſdem. 


Lord Theſavrer, and Lord Advocat, 
contra 
Lord Coll, 
Eodee de. 


TJ He Lord Theſanrer, and Lord Advocat purſue the Lprd- Cotuil for the 

T ſingle *ayail of his Marriage, in fo far. as he was Married: when his Pre. 
deceſſor was on Death-bed , and was woribanaus , and was Married withoy, 
proclamation , within ſeven, or eight dayes before his Predeceſfors Death 
which precipitation of his Marriage did maniteſtly preſume that it wasof fraud, 
to'ſeclude theKing from the benefite of theMarriage,and iv it was inthe ſame 
caſe as if he had been Married atter his Predeccf{ors death 3 and repeated the 
opinion of Sir Jobs Skeen 1n his Explicati ns upon Zxoniar Atackiamenta |; 
Maritagio , bearing that it was praxis fori, that if the Vaſſil g:ve his Heir 
in Marriage upon Death-bcd , it was eſt-emed a fraud..Jent precipitation, 
in prejudice of the Superior, and gave the Superior the fingle avail ofthe 
Marriage ; and ſets down three Decift.zns , whereby-it was ſo fourd, [ 
wasanſwerel1 for the Detender Abſolvitor , becauſe there 1s neither Law, nor 
Cuſtomegives the Superior theavail of the Vatlals Marriage, if he be Marr. 
£d. before his Predeccſſors Neath , but Craig , and other Lawyers do dcfine 
this caſualiy to be , theavail of. the appearend Heir of the Vallals Marriage, 
Marrying after: his Predecefſors Death : and as to the ground inſinuat of fraud, 
by precipitation it is no wayes relevant, F#ri# , Becaule, alb it it did appear 
that the Detunct Vaſſal had Married his Heir, of defign to prevent the Mar- 
riage, yet hereis no fraud, but a warrantable Providence, which isnot del 
malus ſed doius bongs ;, tor traud is never underſtood , bur whenit is contra 
ns delatum, and not of the prevecning © of jus deferendum , tor thereby on- 
ly the Right, and Intereſt of another is taken away : as for example, any He- 
retor may dam , or divert the water upon his ground, as he pleaſes, and 
cannot be hindred, upon pretence that his Neighbour might thereafter make 
uſe ofthat water for a Miln to be built , and yet if the Miln were built , be 
could not thereafter alter the courſe of the water 3 fo here the Superior 
having no preſent Right , but in ſpe , the Vaſlal endeavouring to prevent 
the cbaky , commits neither fraud , nor fault; otherwiſe upon pretence of 
fraud , a Marriage might be claimed , whenthe Predeceſſors reſign in favours 
of his appearand Hcir, or ſuffers his Land to be Appryzed , 1n name, or 
to the behove of the appearand Heir , which yet wes never challenged, 
neither hath a Marriage been obtained , or demanded upon this ground by 
the ſpace of theſe threeſcore years, 21y , Albeit prevention could be fraud, 
yet here isnothing alledged to infer fraud, which is never preſumed,unleſs it 
be evidently proven, and when any other Caule is poſſible , the ERR 1s ne- 
ver attribute to a fraudulent Cauſe : But here there is a moſt probable Cauſe, 
iz. That the Defund delired to ſec his Succeſſor Married to his ſatisfaction, 1t 
being very,ordigar that the ruine of Familics ariſeseither through the not Mar- 
rying, or Marrying unfitly of the Heir, Andas for the preſimptions of fraud; 


here they areneitherevident, nor pregnant : As tothe Deciltons, nv A to 
them 
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them 5 firi# , Becauſe they are three'core years in defietude 3 2ty, There 
is here nothing bur the very inſtancing'of the PraQtiques, withour deducing 
the Caſe diſpute, and Reaſon of Deciſion » neither can Skers concluſion 
take place, 1n all the largeneſs he ſersit down , or elſe therc ſhill need no 


' more to infera Marriage , butthat the Vaſſal was in leo egritndinis, 1lbeit 


he had fo continued of a Lent Diſeaſe , above a year, noti1.1g ſhould Ca- 
pacitat him to Marry his Heir, although he uſed all the Solemnities of Trea- 
ty, ContraQ , and Proclamation : {othatthe Law de letto gritud:nis, which 
is only introduced in favours of Heirs , that their Predeccfſors ſhall hot 
prejudgethem , ſhall now be made uſe of againſt the Heir , that his Prefe- 
ceſlor can do nothing to his benefite, on Death-bed. The Purſer an- 
ſwered, that the feuda] Contract being of its own Nature Gratuitous. and 
moſt favourable on the Part of the Superior, that which he hath for his 
Fee, being ordinarly the Service of th2 Vaſgal , and the profit of the Fee 
when the Vaſsal is unſerviceable, through Minority (referving the Vaſals 
own Aliment) and the profit of the Valsals Tocher; the Vaſzal ought not 
to defraud , or prejudge him therein. And albeit cuſtom' hath introduced 
an exception, thatthe Tocher is not due to the Superior , which was gotten 
during the Predeceſsors Life, it being ordinarly conſumed, and applyed 
to the Predeceſsors uſe ; yet that by precipitation the appearand Heir ſhould 
enjoy the ſame , and not the Superior , .is againſt the Gratitude, Amity, 
and Obliegement of the Vaſsal neither 1s there any Parity m the Caſe of a 
Reſignation , to which the Sg aperior conſents, or in the Caſeof an Ap- 
pryzing,, wherein the Superior muſt Receive, by the force.of Law 5.-nOr 
can the forbearance of ſixty years infer a contrary Cuſtome, becauſe this is 
a Caſe rarely contingent , and oft times not known -to the Kings Officers 
and though 1t were > their negligence prejudges not the King , by "7" ex 
refs AR of Parliament 3 neither 1s that a Cuſtome which People uſeto do, 
ut Cuſtomes here are only ſuch asare Judicial, by the Kings Miniſters of 
Juſtice , whercanent Skeer exprelly faith , that this is praxs, forenſs ; and 
albeit the Deciſions Adduced by him be not at Jarge,yet the circumſtancesof 
fraud here , are ſo pregnant, that they cannot be thought to have been 
more pregnant in any other Caſe , where there was no Proclamation, and 
where the Defun& was not only in leFo , but was moribundas , Phy ficians 
having ſo declared,the common Reputation- being, that he: would'notiLi - 
and Dving de fats, within a few dayes after , ©arid there ny + 
fingularity in the Match, nor any prefltngineceſſity* of the Marriage;"for 
any other Effect. Je 2h 1 1019 vio 1093y 


The Lords found the Lybel, and. Reply-: relevant : via. T, hat th 
Marriage was done. ,, when the Predeceſors:, Father w2s5. +, moribundus, 
and dme without Proclamation , and that be Died within eight dayes..q 
ter , there berng nathing alleadged to take off the Preſumption of fraud UT 


Circumſtances. i 19216 
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Robert Miln 
contra 
Clarksow, 
February 21. 1667. 


 Obert Miln as Donatar to a Liferent Eſcheat , having obtained a ge. 
neral Declarator , inſiſts now in a ſpecial Declarator for Mails and 
Daties. It is alleadged for Clerkon, that the Purſuer has no right to the 
Mails and Duties , becauſe he ſtands Infeft before the Rebellion, tt 
was anfwered, any Infefetment Clarkron has, is but a baſe Infeftment, 
never clede with Poſſeſſion till the Rebellion,and year and day was run, and 
fois null, asto the Superiour ,. or his Donatar, It was anſwered , tha 
the baſe Infeftment is valide in itſelf, and albeit by the AR of Parliament 
1540. A Poſterior publick Infeftment , for Cuuſcs Onerous be preferable 
et that cannot be extended to the Right of a Liferent Eſtheat , gr to 2 
tar. It was anſwered , that by thecourſe of Rebellion, year and day 

the Superiors Infeftment Revives, as to the Property , during the Rebels 
Liferent, and cannot but be in as good condition as any Poſterior publick 
Infettment 3 and it wasſo decided, March 19, 1633. Lady Remtoun contra 


Blackader 


The Lord: found that the baſe Trifeftment , though Prior 16 the Denunciatinn, 
n9t having attained Poſſeſſion within year andday , could nat exclude the Liferew 
Eee: 

1; Helex Tobnitout 

contra 
Robert Johnſioun, 
| | Eodem die, 


"(MT 6: 
JP the Cauſe betwixt Helen Johnſtown and Robert Johnfonn her Brother, Ik 
3 was furtheralleadged for ber,that the Purſuit, being a matter of breach of 
Truſt, and Fraud, ixt Parties ſo nigh as Brother and Siſter ; the ame 
ought tobe Probable by Witneſses above _— , and ought not to be 
ud to the Defenders Oath , becauſe its offered to be proven that he did 
Depone before the Juſtices of Peace in Fife, that he had never had the Bond 
Inqutftion,and yetin this Proceſs itis Judicnlly acknowledged inthe Diſpute 
=. he hath the Bond , and that he received it blank from the Purſaers Hu 
nk and its nowoffered to be proven by his own Brother, and other Wit- 
&s , above - exception , that the Purſuer delivered the Bond to him blank 
after her Husbands death, which being a matter of Fa , and Probableby 
Witneſses,neceſſarly inferstthat the Bond was nor redelivered to her Umquhil 


Husband. 


WWFze Lords before anſwer ordained the Witneſſes ex officio to be ex4- 
aincd , wpor the Purſuers delivery of the Bond after her - Husbanas 


Death. 
4 Earl 


f. 
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Exrl of Errol 
contra 
Hay of Crimunmogat. 
February 23. 1667, 


He Earl of Erro/Purſues a Declarator of Redemption, againft Hay of 
Crimunmogot: It was alledged Abſolvitor, becauſe the Detender ſtands 
Inteft upon a Charter granted by - Barck'qy, with the conſent of the 
' Earl of Errol, proomni To Jure, long after the reverſion , granted be Barckiay, 
whereupon this Kedemprion proceeds. It was anſwered for the Purluer. 7, 
That the Earl only couſents, and the Charter bearsthat the Sums were pay- 
ed to Barcklay, whole Right produced isa Wodlet, granted by the 
Earl of Errol, and Hay of Urie, bearing an Expreſle Reverſjon to any lawful 
Elde't Son of Hay of Urie, which failzicing to the Earl of Erxs!. Its eft that 
thetime the Earl Subſcrived this Charter, Hay of Orie was alive, and had 
Sons , at leaſt # ſpe 5 ſo that the Earl of Frro! had not thereby the 
Right ofthe Reverſion, and thereforehis conſent, without any Sums receiy- 
ed, or any abſolute Warrandice, cannot extend toany ſuperveening Right, 
which hethen had not aQtually, but in ſpe & in apparentia. 2ly , The Earls 
conſent to BarcKlayes Diſpoſition, who had only the Right of Wodlet , not 
bearing irredeemable , or ab/que reverſione , cannottake away the expreſle 
Reverfian of Barckiajes Right - for albeit an Heritable Right be pre- 
famed Irredeemable, preſ#mprio cedit veritati, and it cannot take away a Reveg- 


fion where it Þ, 


The Lords found that the Reverſion granted in Berckleyes Right was not 
taken away by this Poſterior Right, and Charter 5 but that the Earls con- 
fentimported only his Favour, and Goodwil to tranſmit the Kight totheDe- 
fender; in reſpe of the alkedgeances aforeſaid. E 


Laird of May 
contya 


John Roaſle: 
| Eodews Die. 


| Mquhil Dumbaith having Diſponed ſeveral Landsto his Oy, Ro 
[] ember to Kilraicks p - Laud of May, Dumbaiths rid ay | ſe 
Improbation and Redudtion ofthe Diſpoſition 7 andinfilted upon thisground 
that the Diſpolition was talſe1n the Datezand that the Defunt was «hi 4at the 
time it appearesto bave beenſubſcrived, and therefare is falein all. {twas 
anſwered that there was oaly an Error inthe Date, wa relped, the lame Ri 
having been conceived formerly in fayours of anathers, Duxrbaith gave or 
todraw it over im favours ofthe Detender verbatis, and the W rier ignorane- 
ly Wrote over the Date as R was in that firſt Diſpoſition, which can no ways 
annul the Writ , eſpecially ſeeing it was offered to be proven by the Wit- 
neſles inſert that the Writ was truly ſubſcribed by Dewbeith, and them 
as Witneſſes, when he was in his Liege-pouitte , againſt which nO alledge- 
ance of alibi by other Wunelles notinkert canbe reſpected. | 
This 


| 
| 
: 
i 
; 
| 
| 
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This having . been Diſpute .in the Engliſh time , the Witneſſes yyere 


Examined before anſwer , by three of the Judges , and now the Cauſe 
was Adviſcd. ; 


The Lords fownd the Defenſe velevan;to elide the Improbation , that the 
Writ was traly ſubſcribed before the Defuni# was on death-bed , and 
found the ſawen proven by the Witneſſes adduc'd., and theneafier . of. 
ſoilzied, 


Laird of Rentoun Jaſtice Clerk, 
contra 
Lady Lamberton, 
Eodem Die. 


He Lord Reptous infiſted in the Cauſe againſt Lambertoun mention. 
| ed the 13. February 1667, He now inſiſts on this member, offering 
to prove that Umquhil Zemberroun by his Commiſſion or Bond wa 
oblidged to the Eſtates for exaQ diligence; and the Purluer being now 
Reſtored-, he is lyable to Count to him inthe fame manner as to the 
Eftates;, not only for his Intromiſon, but for his, Negligence, whereby 
he ſuffered other Perſons publickly,and avowedly tocut the Purſuers Woods 
of agreat value, and did. no ways ſtop nor hinder the ſame , nor 411 
them to an Account 2ly , He himſelt Intrometred with the ſaid Woog, 
at-leaſt others by his Warrand , which Warrand muſt be preſumed in 6 
far as he having a Commiſſion, and oblidged for diligence , did not on- 
ly ſuffer the Wood openly to be cutted , but applyed a part thereof tohis 
own uſe, and was oftimes preſent when it was in cutting by others 
The Defender -anfwcred, -Firft, That he could never be lyablc to the Pur- 
ſuer for his Omiſfion , becauſe his only Tittle was his Right of Pro- 
perty , whereby the Defender was lyable to Reſtore to him what he 
bad Intrometted with, and not Counted for , but for his oblidgement to 
do Diligence, it was only perſonal granted to the Eſtates; and albeit they 
Reſtored the Purſuer to the Eſtate , they never Aſſigned him to that Ob- 
ligation. 24, The Defender is ſecured by the AR of Indemnity , except 
in ſo far as he Intrometted, and did not duely Count, as was found by the 
former Interloquitor in this Cauſe - and as to the ſecond member , It was 
anſwered that the Defender being only Countable for his Fathers Intromiſſion 
not | Counted for, albeit he had given warrand to others , except he had 
received fatisfaQion from them , 1t is not his own Intromiſſion. . 12/y, Wars 
rand 'or Corttiand , is only Probable by Writ or Oath, and no way b 
Prefumption', i upon ſuch Circumſtances , which Preſumptions are allo 
taken off- by ' others more pregnant , viz. That theſe Woods were cutted 
by Perſones in Power and Intereſt in the Countrey, who had no Relation 
or Intereſt in; the | Defenders Father , whom he was not able to ſtop or 
hinder , and moſt part , thereof was Clandeſtinly cut and ſtolen away by 
meaner Perſons. It was anſwered for the Purſuer, that he being Re- 
ſtored , Succeeds in place of the Eſtates, and as what is done by a nego- 
#lorum gefior without Warrand, is profitable for theſe for whom he negotiats, 
ſo muſt this be which was done by. the Eſtates. © As to the AR of In- 
demnity , the meaning thereof can be no more then -that Parties who 

*Aced ſhall be in no worſe caſe then they would have been _ 
arty 
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Party whom they followed, As to the fecond member , the Purſuer an- 
ſwered, that what was done by others, by the Defenders Fathers Commil- 
fron muſt be his Intromiſtion , ſeing it is all one to do by himſelf, or by 
another z and ſeing it cannot be called Omiffion , it muſt be Intromiſ- 
fion. 21, Though Commard or Warrind is ordinarly Probable by Wriy,' 
or Oath, Yet there are caſws excepti, as whatſoever isdone for any Party 
in his preſence, is by all Lawyers ſaid to be cx mandato & inde oritur att 
mandati, & non negotiorum geſturum , lo that the preſence, or tollerance of 
a perſon not only having Power , but being oblidged for Diligence , muſt 
much more infer his Power or Warrand : And albeit he was not alwayes 
preſent, yet the D-eds being publick, and near the place of his abode, it is 
equivalent! 


The Lordi inclined not to ſuitain the firſt member , both in reſpe@ of the At 
of Indemmity which bears in it ſelf to be moſt amply extended, and in reſpe# 
that the Purſuer had no Right to the Perſonal Obligation, or Diligence : þut as 
to the ſecond member , vhe Lords were more clear as to what was done in the 
Defenders Fathers preſence, but in rejpec# it was more amply proponed,. The 
Lords, before anſwcr, ordaired Witneſſes to be Examined by the Purſuer, whe- 
ther or aot the Woods were publickly cutied , and whether or not Lambertoun 
was at any time there preſent, and apply'd awy thereof to his own uſe; and Wit- 
neſſes alſo for the Defender to be Examined, wheth r 4 part was out Clin- 
deftinly , and other parts by perſons having no relation to Lambertoun , and to 
whom he uſed any Interruption. ; 


Fodem die. 


"'T day there being a Query formerly given. by the Lord Thefaurer 
whetherornot there ſhould bea Proceſle of Forfaultureintented azain 
y_—_ who roſe in the late Rebellion , betore the Juſtice General , 1o that 
the Juſtice might proceed againſt them, though abſent, by putting the Dy 
tay to the Tryal of an Aſlyze, and taking Witnetles thereupon 3 and u 
Probation to proceed to the Sentence of Forfaulture, or whether Probati. 
on in abſence could nor be admitted but before the Parliament. There 
were Reaſons given with. the Query for the affirmative, vis. That there 
was a ſpecial Statute fr Fortaulture of Perſons atter their death, in which 
caſe they were abſent, melts magis when they were living and contumaci- 
ous. 2ly , Becauſe by the Civil Law , albeit Probation, eſpecially .in Crj- 
minals , cannot proceed unleſle the Defender be preſent. Yet the chief 
Criminal Doors, except the caſe of leſe majeſty , as Clarus Farendtins and 
Bartolus. 3ly , That the Parliament proceeds to the Forfaulture in abſence; 
not by their Legiſlative Authority, but as a Judicature, and what is Juſt by 
them, it is juſt allo by the Juſtice, 


The Lords demured long to give their Anſwer upon thir ConfHerations, 
thatby A@ of Parliament it is Statuted that Probation ſhall be only led in 
preſence of the Party , and that there had never heen ſuch a PraQice for the 
Juſtices ro Forefault Abfents, bur only to declarethem Fugitives ; whereupon, 
being denunced , their E(cheat fell , and after their Literent , and that it 

/ was 
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was noc proper to the Lords, eſpecially in caſes Criminal , to give advice 
in that which might predeterminethe Juſtice General, and the Juſtice Clerk, 
and Advocat whohad been defired to peruſe the Booksof Adjournal, andthey 
repotted that they had not found a Forfaulture by the Juftices 1n abſence, but 
that they had found that a Party accuſed for Treaſon in holding out a houſe, 
againſt the King, wasdeclared Fugitive, but they did not find that it was, 
proponed to rhe Juſtices to put an Abſent to an. /nqueſt for Treaſon, and. 
that it was repelled. The matter being reſumed, this day, the plurality reſoly.. 
ed for the affirmative, eſpecially confidering that of old Parliaments were fre-. 
quent in Scotland, and now are but rarez.and that the Lords of Cokincil 
and Seſſion, wete the Kings Council to give his Majeſty their adyicein ge« 
neral Cafes , what might Legally be done, whether Civilly or Criminally 


And rew Ker, 

contre 
Children of Wolmet, 

Eodem Die. 


Mquhil Wolmet having ſeta Tack of his Coal to his Children for their 
| YU [nl , and Named Andrew Ker of Moriitoun and Tarſonce , Over. 
ſeers 3 the ſaid AndrewIntrometted with the Coal for ſome years, the Children 
purſued him before the late Judges for Payment of the Profit of the Coal. In 
which purſuit he did alledge thathe could - not Count , nor Pay to the 
Children the whole Profit of the Coal, but. fo much thereof as was free 
over and above the Back-tack Duty , due both out of Land and Coal, 
by vertue of the Wodſet granted- to James -Lack., who ſtood thereupon 
publickly Infeft ,-and:to which "Wodſet Mr. Mark Ker his own Son had 
Right , towhom he had payed: the Back-tack- Duty , and obtained. his 
Diſcharge 3 this being found retevant - by the.-Jadges , he produced Holg: 

ph-Diicharges granted by his Son; the; Judges foupd that theſe Hologrph 
Diſcharges did 'hot prove Payment. made debryo tempore , and therefore & 
cerned without allowance of . the. Back-tack Duty : Andrew Key. purlyes 


" a ReduQion © of this Decreet as | unjuſt , in {ſo far as the Back-tack Dut 


wasnct allowed , as not payed debitotempore , whereas the Back-tack being 
a real Burden upon the- whole Profits jure hypotbece ; all Intrometters with 
the Profits were lyable to the Wodlctrer 3 and. ſo Andrew Ker as Intro- 
metter was lyable to the Wodletter , and was not obliged to unploy that 
part of the Profit for' Anualrent to the *Children , although he were ob- 
liged to imploy their own - means , and ſo might lawfully have payed the 
Wodſetter, or keeped it in his own hand: for bis own relief, and the 
Wodfſetters Diſcharge at any time was fufficient'to free the Children. It 
was anfwered that there was no: 1niquity committed, becauſe Andrew. Ker 
could only be lyable for the Back-tack Duty as Tutor and Overſeer tothe 
Children, and even in that caſe he ought- not. to have payed withont 4 
diſtreſſe, otherwiſe he prejudged the Children of their relict againſt the Heir, 
who is obliged to relieve them -of the Back-tack Duty , and when ever he 


"were diſtreſt, he would not he obliged to pay any Anualrent to the Wod- 


ſettef” for the Back-tack Duties which was the Wodſctters own Annualrent, 
ſo that till the time of the diſtrefle the whole Annualrent ſhouldihave begn 
put out to the uſe of the Children upon Annualrent, ſothat the Back-tack 
Durie>can only be allowed from this time, but not yearly as they "_ 

ue 
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due, otherwiſe the Bairns loſe the benefit of the Anualrent the mean time, 
but there being no diſtreſſe Andrew Ker could never be lyable tothe Wod- 
ſerter. It was anſwered for the Purſuer,that the Wodſetter being his own Son, 
there was no reaſon to put him to any Aon , eſpecially ſcing the Defen- 
ders cannot —__ in any fuch Ation they had a competent Defenſe, 
or that the Heir any Detenſe whereupon to exclude their relief : Nei- 
ther is there any reaſon that the Children ſhould have Anualrent for the 
Back-tack Duty till it was payed, becauſe it was not theirs, nor might he 
fafely put it out of his hands , albeit the Wodſerter had been a tran er, 
and Veit he be now fun&us officio as Overſeer , the Title that made him 
lyabletothe Wodſetter, was as Intrometter which is a perpetual obligation, 
the Wodſetter , as all Maiters of the ground, having jus Lonkics upon the 
Profit; for payment of Tack Duty for whichall Intrometters are lyable, 


The Lords reduced that part of the Judges Decreet , and found that Mori- 
floun as Irtrometter was hable to the Wodſetter, and might retam fo much of the 
Profits in his hands as would pay the — , and was not obliged to give 
owt for the Children upon Annualrent : But if de facto he had givin it out in 
his own name for Annualrent found that the Children ſhonld have the benefite 


thereof. 


Lady Milntoun 
, contra 
Zaird of Milntoun. 
Feb, 25. 1667. 


He Lady Milwtous having obtained Divorce againſt "Joby Maxwel 
younger of Calderwood her Husband , before the Commiſlars of Edix- 
burgh , Sir John Whitefoordol Milstoun , who had gotten a Diſpoſition of her 
Literent-right from her Husband , purſues ReduRion of the Decreet of Di- 
vorce , on theſe Reaſons that the Decreet was in abſence, and that he 
compeared befor the Commiſſars , and craved to be admitted for his entreſt, 
and 'was refuſed , and if he had been admitted he would have objeted a- 
gainſt Paterſon and Clerk the only two proving Witnefles, that they were 
not habile Witneſſes, being neither men of cer Eſtate, and Pater- 
ſon by common Reputation of very evil Fame, and that they were not purged 
of partial counſel, but ſuborned by the Lady, and had both received mo- 
to bear Teſtimony , and promiſe of more, and were prompted by the 
Purſuer how to Depone, 2H, As they were not habile, ſo neither did they 
prove the Commiſhon of Adultery. The Lords cauſed produce the Pro- 
ceſſe, and Teſtimonies before the Commiſiars, and finding 'that the Witnelles 
were not purged of partial counſel ,, they ordained themto be re-examined 
upon ſuch Interrogators as were not contrair to their former Depoſitions, 
whereupon they were twice re-examined. . Paterſon in his firſt examination 
before the Commiſſars, Depones that he knew Joh» Maxwel and his Lady, 
and that he ſaw Jobs Maxwel in naked Bed with Margaret Davidſon lying a- 
bove her, and that he upbraided Fobhy Maxwe! for it, whoanſwered he car. 
ried not alwiſe his Wife about with him. Clerk Deponed that in another 
Moneth,at Edinburgh he ſaw John Maxwel in naked Bed with Margaret Da- 
vidſon, and that theſaid Fohn was very difpleas'd at his coming in tothe Room, 
The Goodman of that Houſe being another Witnefſe, deponed that Johr 
E Maxwel 
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Maxwel aid another Man, and two Women lay altogether at one time in one 
Bed in bis Houſe, and that he "nol py Maxwel very familiar with one of the 
Women, Embracing and Kiffing her, and keeping ber upon his knee , where. 
upon he put them out of his Houſe, Another Witnefle Deponed, that ſeeing 
CHargaret Davidſon with Child, ſhe acknowledged to himthat it was to Jobr 
Maxwel, and that it was commonly reported that ſhe called the Child Max, 
wel after John Maxwel. Paterſon and Clerk being re-examined by the Lords, 
did purge chemſelves of partial counſel, butatthe cloſe of their Depoſition, Pa- 
ter ſon acknowledged that the Lady threw down a Dollar anda half upon the 
Table, which he took up before his firſt Teſtimony ; and in his ſecond Re-exa- 
mination acknowledgeth that ſhe offered him five hundreth Merks , and to 
be 2 Bairn of the Houſe. And both acknowledged that ſhe gave them Tokeng, 
to make appear they knew Margaret Daviaſon by her Countenance and Cloaths, 
but both adhere to the truth of the former Depoſition, and being asked how 
they knew that Forman was Margaret DavidJon Deponed that they knew her 
not,nor ſaw her ever beforenorafter, but that Joh» Maxwels Servant, called 
Dogs! Caempbel being in theutter Room told them ſeveral times that thatWo- 
mans name was Margaret Davidſon, | 


The Lords having conſidered the Depoſitions firſt and laſt , ordained the Partics 
to Debate, whether Corruption or Subornation of the Witneſſes being acknowledged 
by themſelues in their Re-examination did invalidat their Teſtimony , and whether 
their Teſtimonies not ag" ecing as in the ſame individual AF, but as to dtuers bag, 
and divers Times, and Places, were ſufficient to prove. 


T was alledged for the Lady, that whoever adduced Witneſſes was obliged 
= entertain them, andalſo denied'thar.cyer ſhe gave Money, or promiſe; 
and that it could not be inftrudted by the Re-examination of the Wirneſies, 
whoſe oft. rior Teſtimony coyld never invalidat the firſt, or elfe there yere 
anopen door tor prevaricarion and ory of _ to alter their Teſthng- 
vjcs, but the opinion ofall Lawyers is, thata Witneffe may corredt himſelfhe. 
tote his Teſtimony be perfeed; and fubſcrived, not after. But the only wiy 
was to proteſt for Reprobarorsand by other Wititeſſes roÞprove the Corrup. 
rioh of the witneffes, in which'Cafe it behoved to be Proven, that there was 
an angannn, or atleaſt endeavour, that'they ſhould bear witnefſe tothat 
whichthey knew not to berrue. As to the ſecond point, itwasalledged, that 
albeit the common rule be that in matters Crimina), the witneffes muft be Con- 
tetes, both being witneffcs at once tothe ſame indevidual AQ, yertithad theſe 
limitations. 1. Thatthough this hold in Criminals ſpecifics. yet not in crimine 
generico, whichraay be perpetrat by reiterable As when thepurſute is not Ca- 
pita], but either for Tortour, Canonical Purgations, or to any Civil Effet , as 
1n Adultery it is erimey genericum, by reiterable Ads, andtherefore being pur- 
ſued cviliter to ſeparat the Marriage, or toreſtore the Joynture, it might be 
proven by twowitneffes, though not concurringin the fame individual time 
and place,and therefore ſingular, albeit not fingle witneſſes. And the Lawyers 
do generally give the inſtance in Adultery, whichis a ſecretand trankent Fad, 
And if ſuch proof were not ſufficient it would be impoflible to prove it; 
burif Adultery were purſued Criminally in theſe Cafes where it is Capital, Pro- 
batioh were required more exaQ, and agreeing in time and place. Or if the 
Caſe were in Murder, which is not reiterable, witnefſes not agreeing in time 
and place could not prove, but in Adultery, hereſie (worie , and ſuch reite- 
rable Crimes , witn: fſ.sto divers Facts being in the ſame Crime are ſuffici- 
ent 3 for which Clarus, Farnatius and Covarntdas werecited, It was anſwered, 
to the firſt point that Subornarion or Corruption of witneſles is inferred by 
attempts, 


.the Shot and the Stroaks , an 
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attempts , or endeavours to pro-:pt the witneſſes to Depone that they know 
not, albeit they did it not, nor yet undertook it; and that taking of any Mo- 
ney, not only inhabilitats the Witneſses, but makes the Takers and Givers falſe- 
ers , is the opinion of all Lawyers , neither may the Witneſsestake the Ex- 

of their Travel and Attendance, till it be: Decerned by a Judge 3 and 
as tothe matter of Corruption the Witneſses own Oath is ſufficient, even by 
Re-examination, becauſe the Adducer can never quarrel the Oath of the Wit- 
neſfzes adduced by himſelf, by which he carriesthe Cauſe, but much more where 
the Witneſses acknowledge, that at the firſt Examination they were not Inter- 
rogate if they were free of partial Counſel, and if that be omitted , or not 


- underſtood be them, they may be Interrogat ſpecially thereupon again, as 


was done in this Cafe. To the ſecond point , albeit more Witneſſes bein 
fingular, but not agreeing to the ſame Fact, or ſome times one VVitel 
may be receiveable to infer Tortour, or that the ſeveral V Vitnelses agree not 
as to all the ſame points, and circumſtances, as ifthe V Vitnelses look through 


rift orhole, albeit they cannot ſee all at the fameinſtant , yer- all of, them 
ſeethe ſame 1tidividual Fat , or if one VVitneſs. Depone in the caſe of 


Murder , that he ſaw the Party accuſed with a bended Piſtol, or drawn . 
Sword go into a Room, but going out ſaw noffurther*, and another hear 
ſaw the accuſed coming out alone , or 
with-a bloody Sword , anda third ſaw the (lain lying Dead in a Room, 
and no more then theſe, although they agree not as to the ſame points and 


minuts-of Time , yet all agree inone FaQ, bur the VVitneſses not agreeing 


to one Fa&, are all fingle VVitneſses , and are not Conteſtes, and ſo cannot 


be Confronted, Confirm*d, or Redargued each by other , which is the great 
ground of FaithfuloeG., and Truſtof Teſtimonies ; but if one perſon alone 


. can bear VVitnefs where he knowes none can gainſay him -, it would prompt 


him to Perjury, or Miſchief, and here the two VVitneſes are only ex ayas- 
is, ſcing neither of them knew Margaret Davidſon but only by the Report of 
Dozgal, ſothat both did not poſitively know that the Perſon with whom they 
found John Maxwel wasnot his Lady , ſeing Clerk neither knew the Lady 
nor Margaret Davidſon. It was anſwered for the Lady, that whatever may 
infer . Subornation or Corruption , it cannot be proven by the Teſtimo- 
nies , to derogate.their former Depoſitions, unleſs'it were proven* by others 


. upon Reprobators, and as to the 'other' pomt'in fas reiterebili;'to a Ci- 


yil effe&, VVitneſes though not agreeing in the fame Fact, yet agreeing in 


divets Fats of the fame Crime were fuffictent. 


The Lords found that Subornation or Corruption ofthe Witneſſes could be in- 


fruved by their own Poſterior Teiiimony, and fonnd the Adaitery ſufficient- 


h proves. by the Teſtimony of the Witweſſes , and Affoilzied from the Reduition 
Arad yh Letters orderly proceeded, uſed againii ——# ew for Removing. 
Bot Milntoun gave in 4 new Bill, offering him 16 prove by other Witneſſes, 
the Subornation and Corruption of the Witneſſes in the Divorce;being in effect a 
'Re«/on of Reprobator , which is very competent in his Redutfton , and yet the 
Lords refuſed the jume 1n hoc ſtatu- Proceſſus , not being Libelled or Tnſiſted 
tn before,but ſuperceeded E xecution in the Removing: as to the Houſe and Mains 
Poſſeſt be Milntoun #i# Martimals, that in the mean time he might Inſift in 
his Reprobators, as he would be Served. 6 by 

E 2 | Countefe 
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. Comnteſſe of Carnwath 
contra 
Ear! of Carnwath, 


Febraary 22. 1667. 


þ how Counteſs of Carnwath Infiſts in ber Action of Poindingthe groung, 
It was alleadged for the Defender, that the Counteſs eating was null 
not being Regiſtrate conform to the AR of Parliament; It was anſwered, 
that nullity cannot be .proponed , either bethe Granterofthe Infeftment , 
any Repreſenting him, or by any perſon who 15 obliged to acknowledge 
the Infeftments 3 but the Earl is ſuch a Perfon , that albeit he Brooks by a 
Diſpofition from his Father y, yet his Infeftment containes this Expreſs Pro. 
vifion , thathis Father at any time during his Life may Diſpone + Lands 
or any Partthereof, and grant Infeftments, Tacks, or Annualrents thereok, 
© that this being unqueſtionably an Infeftment , he cannot quarrel the fame 
upon the not Regiſtration , bur it his Father had granted an Obliegment t 
Infeft, the Defender could not bave oppoſed the ſame , much more the Jn. 
fefiment being Expede. It was anſwered, that the Proviſion did not contain 
an Obligaton upon the Defender to Diſpone, Ratifie , or do anyDeeg, 
but left only a Power to his Father to Burden the Lands, whichcanonly be 
underſtood , being done legitimo modo., and therefore the Infeftment wane- 
ing the ſolemmity of Regiſtration is in the ſame Caſe ,, as if there were no 
Intefrment, and ſo isnull.; TAY i, 7 


"The Lords Repeled the Defenſe 3 and fund the Seafne walide, @ 


tadus +4, 1h 21; Eodew dies: as 
pon the Water of I, 
arly- thno Right 


ſpecially Ditponed; 2h The®: Defenders! Right , though . in-\ the fame 
year of God ;; "is yet ome Morieths » Poſteriorts 'the Purfaers ,, and 
as 'to\ the-Defenders Immemorial. Pofseſſion , it: .cannot confiſt nor give 
Preſcription , without a ſufficient Title by Infeftment , and it hath. been 


frequently Interrupted by the Putſuer. It was anſwered by w ; 
&, 
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fender , that he and the Purſuer, and the Laird of Rezris having three 
Thirds of one. Barony, all lying Rin-ridge , the Kings granting the 
Purſuer his Third cam Selmonum priſcationibus , added to the Lands as 
a Pendicle thereof , it cannot be underſtood exclsffve, of the other 
two Third Parts of the ſame Barony ; likeas Kezris hath the ſame Clauſe 
in- bis Infeftment : and albeit Eayls-ha/s Clauſe be not 'ſo cxpreſs, yet 
jt not being the common Clauſe in the Tenendes cum piſcationibus , but 
the Diſpoſitive Clauſe of this ſpecial Tenor , it muſt needs comprehend 
Salmond Fiſhing, or otherwiſe it would have no EffeQ, .terba antem inter- 

anda ſunt cum efjefu , and albeit the Clauſe were dubious , yet it hath 
DS long poſseffion , Immemorial, which ſufficiently Inſtructs the Ac- 
cuſtomed Fiſhing to have been before the ſame. 2/y, As to the Ante- 
riority of the Purſuers Infeftment , the Defenders offers to prove that his 
Predecefsor was Infeft before him , with this Clauſe that is in his own 
Infeftment produced. 3/y , Albeit the Defenders Right were Poſterior, 
yet it 1 bullicient to give him a Joint Right tothe Salmond Fiſhing, with 
the Purſuer, becauſe he offers him to prove that he hath fourty years, peace- 
ably Poſt the Salmond Fiſhing asthe Purſuer hath, when ever theywere in 


the River. 


The Lords found that the Clauſe in the Defenders Inſeftment , albeit tt had 
beer privy to the Purſners, could not give Right to the Salmond F iſhing in preju- 
dice of the Purſuers expreſſe Infefiment of Salmond Fiſhing. , - wnleſſe the Defen- 
ders iff had \been clede with Immemnorial , and fourty years peaceable 
P, 


ak ; which being ſo allead ed by the ' Defender 4} 88 Par (wer offer= 
to prove Interruption , and therefore a Term was granted io eitker Party ts 


prove 6 
Mr. John Elits 
| contra 
A | Wiſhart and Keith, 
RO4g 2% | Bodem die. © 


8 After John Elies having Infmbit Blizaberb K mth his Debitor , ſhe--did 
| thereafter acquire a V Vodſet of certain Lands within the Shize, where 
theInhibition was publiſhed , and thereafter upon - payment of part of the 
Sums , the VVodſet Right was Renunced pro tanto , and the reſt betog 
ed, there is now a Proceſs of Declatator of Redemption , wherein 

Mr. Fo Eltes Compears , and produces a Declarator at his Inſtance for de- 
claring the Sums of the VVodlet to belong tohim , and alleadges no De- 
clarator of Redemption till the whole Sttttis contained in the V Vodlet Con- 
hgned be givenupto him, without reſpe&of-the payment or Renunciation 
apart , becaſiſe it beingdone after hys, Jabibition ,_it was null , and fo is 
craved to be dediared by bis Declarator Jt, was anſwered 3 F##?, ' That 
Inhibitions -can reach no further then to the Lands the Perſun Inhibit had the 
time of the Inhibition , but not unto Lands he ſhould happen to acquire af- 
tefthe Inhibition ,- becauſe the Inhibition bearing, that the perſon Inhibit 
ſhould not Sell or Alienat to the prejudice of the Uſer of the Inhibition, al- 
beit ſhe ſhould Sell what thereafter he acquired, the Uſer of the Inhibition 


were 
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were in no other caſe, then when the ſame was publiſhed, the Land be. 
ing both gotten and gone thereafter ; and if. that were the effect of In. 
hibitions , every provident perſon would Publiſh and Regiſtrat them in all 
the ſhires of the Kingdom , becauſe they can only reach Lands 1 ing in 
the ſhire where they are Regiſtrated , which was never done . neide. oy 
It ever Decided , that Inhibitions reached Lands acquired thereafter. 2ly 
Inhibirions can never hinder perſons , having Right of Reverſion, top; 


the Sums , and the Wodletter ro Renunce , becauſe Inhibitions only 7 
ſtratn', Debar , and Inhibit to Sell , &c. But doth not hinder him to 

pay his Debt ; or upon payment ofthe Wodfet Sums', to Diſcharge the 

Sums , and Renunce the Lands, theſe being Deeds neceſſar , to which he 

might be compelled, and if this hold , no man might Gflic pay an Here. 

table Band, having Infeftment of Annualrent , without ſearching the Re. 

giftes, which the moſt cautious man.neverdid, and for' this alleadoe the 

expreſſe Opinion of Craig , that Tnhibitions hinder not Diſchar 
table Sums, or Renunciations of VVodlets. It was anſwered , that Inhi. 

bitions are perſonal Prohibitions z Reftraining the Perſon Inhibie , and the 
Lieges to Alienat, Buy , or Sellany Lands in prejudice of the Uler of the 
Inhibition , and until hebe ſatisfied of the Ground thereof. Which | 
hibitionreſpe@eth the Perſon Inhibit direAly , and the Lands ; bur indi. 
"rely 8 they belong to him , ſothat there 15no difference «whether ; 
belonged to him before or after's 'for hoc 3pſs rhat they are his b 
underthe reſtraint : and the alienation thereof , is tothe prejudice 
Uſer of the Inhibition , becauſe if they were not Sold ', they might Ap 
 pryze the fame, fo that , albeit he be- not in worſe caſe then he wh 

the time of the' Inhibition; yet he'is in worſe caſe then he would tee 
the Land had not been fold : And albeit upon uncertainty, men will wot 
Regiſtrat Inhibitions — all the Kingdom , that infers not bur they 
; mmight , andthat they would be effefual to Lands thereafter acquired 5 

round to except the Renuncing of 
Wodfets , which are Alienations o the Wodſet Lands , but the Red 

er , ' before he declare , "or deliver the * Money , and take Re- 
"nunciation, he ought” to ſearch” the Regiſters, and tocall Hh oi 
who have uſed {nhibitions for their Inter | perion 
* The Loris found that Imbibitions reached to Lands acquired aftty the 
9 , but were notclear that Inhibition hindred' Renunciations of Wodſets, 
ſuperceeried ' 19 give anſwer #0 that Point till the firft of June, x 

Laird of Dary 
_ * contra 
Anna Gibſon, 
Feb, 28. 1667, 

Mquhil Sir Alexander Gibſox of Dury having given Bond to his three 
Daughters, for twenty thouſand Merks of portion a Pjece,and incaſe of 


Deceaſle of any ofthem, her Portionto belong to his Heir-male ; but upon 
the Margent thereis added , that the Portion of the Deceafing ſhould ac- 
creſce to the Survivers. This Dury, Brother and Heir-male, purſues Re- 
dudion , and Improbation of this Bond , inſofar as concerns the Marginal 
addition , upon theſe grounds , that the famine was not Subſcribed before 
the Witneſles inſert in the Bond, nor inſert at that time : And that it is 
written 
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writtcn by another Hand, then his that wrote the body of the Bond. And 
that it is contrair to the ſubſtitution of the body of the Bond. And 
that albeit the writer of the body be infert in the Bond , and that the 
Bond bears, that the Date and Wuneſles are inſert by Dury himſelf, yer it 
does not bear that he inſert the Marginal addition , which is of greater im- 
portance, It was anſwered, that Bonds being Subſcribed before Witn« iT. 
their Teſtimony reaches not only to the Subſcription on the foot , bug ro 
the S 1090t joyning the Sheets, and whole Marginal additions, which 
are #» valide as any part of the body , unleſs it were poſitively proven by 
the Witneſzes that they remember that there was no addition onthe Margent 
when they Subſcribed ; and albeit the Marginal addition be of another 
Hand, it is offered to be proven that it is the won of Duryhim- 
ſelf, who infert the Date and Witneſses , which js more Solemn then any 
other writer , eſpecially ſeing the writer was not preſent , or witneſs, 
but only drewthe dranght of the Bond z and albeit he mentions not 
the zofrring of the Marginal addition , but only the inferring oc 
Date and V Vitneſses that has been, becauſe of the ordinar Stile vf Boads, 
whereof the Date and VVitnefses are filled in by another Hand , no: he- 
og ordinar for theſe to write Marginal additions 5 and as tor the 1apor- 
tance, or contrariety of the Margent to the Body, that is moſt ordinar, c(pc- 
cially where the body is but a draught drawen by another Hand ,, who 
has erred in his intention mn the Subſtitution 3 it was anſwered tor the Pure 
ſyer, ' that albeit the Marginal addition ſhould be provento be Holograph, 
yet unleſs it were proven to have been truely written, and ſublcfibed- at 
the Date of the Bond, It cannot prove that it is of the ſane Date, vr of 
any; Date before the Defun&t was on Death-bed, and fo. it is null, and 
cannot prejudge the Purſuer as Heir , eſpecially ſcing the Defuntt hav- 
ing then no Sons , maght probably adje@ this in favours of his Daughcers, 
contrair his former. Intention , whuch if-it ſhould take eftet, wonld 
ruine the Heir-male. 


The Lords baving taken the Depoſition of the Witneſſes inſert, and 
both 'Deponing that they did not remember whether the Marginal ad- 
detiow was wpon 'the Bond when it was Subſcribed or 0 , and that 
it did appear by inſpetion , that the Marginal additiow was Ly 4n- 
other Hand then 1has that wrote the body, aud that it was not men- 
tioned at the concluſions , where the Defuni# expreſf, that be bimſelf 
was Filler up of the Date and Witneſſes, aud wothing was addus- 
ced to aftrui# that is was of a true Date before his taking Bed. pon all 
theſe conſiderations joyntly, the Lords found that the Marginal ad- 
dition was not of the Date of the Bound, and that hrving 16 Date of it 
ſelf, it was nit inſirnited to have been done befrre the Defunit was 
ow Death-bed , and ſo was null as to the Heir: but the Lords did not 
find thet theſe alleadgeances ſeverally could have derogat to the Marginal 
addition , but only that all jojutly was ſufficient, the matter being, aljo 
a:corded amongſt the Parties, | 


tA ntrobus 
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Amntrobus 
contra 
William Anderſon Provoſt of Glaſgow, 
| Jane, 13.1667. 


liam Antrobus having Caption againſt Jobn Herbertſon in Gufe | 


gow , the Mesſenger having therewith taken Herberiſon in tis 
own Houſe , and having required Williew Anderſon preſent Provoſt to 
Concur and put him in Priſon , and he refuſing, purſues now the 
Provoſt for payment of the Debt. The Defender alleadged, faſt 
that the Lybel was not releyant » becauſe it did not ſubſume thar the 
Rebel was ſhowen to the Defender 3 2/y, The Defender was required 
at an unlawful time, being betwixt eleven and twelve at nighe 32h 
The Defender offered the concourſe of the Town Officers 3 44y, The 
Army being come to Glaſgow that night , the Provoſt was taken up at 
the time he was required , with the ordering of their Quarters , which 
being a publick Service of greater Importance - the offering of the Of 
ficers was ſufficient 3 5/y, This ſubſidiary - Aftion being but for the Pyr. 
ſaers damnage , he can pretend none , becauſe the Rebel was Bankrupt 
and infolvent long before , and he was Incarcerat within ſome few 
dayes , where he remained a long time, during which, the Purſuer might 
have Arreſted him ; and the Defender yet offers to put him in Prifon 
in as good caſe as he then was. The - Purſuer anſwered that his Ly. 
bel -was moſt Relevant , becauſe the' Letters AIRY to Provoft 
and Bailies of Burghs ; atid if they be'required , albeit the: Rebel be not 
in their ſight, they muſt go with theUſer thereof, to any place within 
their Jurisdiftion , which they muſt do'in their own perſons, and it will 
not be fufficient' to ſend their Officers, and as to the time of requiring, 
any time that men do uſe to go about their Affairs is ſufficient, andthe 
Defender was required between ſeven and eight at night, and albeit it 
had been later, that the Defender might” be excuſable- not to: come out 
of his own Houſe to ſearch, yet here he was in the ſame houſe with the: 
Rebel; 'and inthe next Room to him , and heard the noiſe of theſethat 
deforced the Meſſenger , which was done by. the Towns: Officers; inci- 
ther can any pretence of Ordering of Quarters, ſtop the Execution of the 
Kings Letters, which might have been done with fo little diverſion ,- and 
the Quarters might have been Ordered by the Baillies. | 


. The Lords fownd the Libel Relevant, but found the Defenſes joynily ap 
Relevant , viz. The Ordering of the Zwarters of the Army, the Orderingof the 
Officers, and the offer now to put the Rebel in Priſon , in as good caſe, and the 
ite of night . 


Harner 
conra 
Haithy, 

Eodem die. 


| Arner purſues Haitly as repreſenting her Huſband , for proving the 
Tenor of her Contra of Marriage , who alleadged no Procels 
becauſe there was no Adminicle produced in write, which was moſt necel. 


ſar in any Caſe, but eſpecially in this Caſe, wherethe Tenor cf the Contra was 
extra- 
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extraordinar , Conſtituring the one half of the F:e of the Huſbands Eftate 
© the Wifes Heirs , failzing the Heirs of the Marriage. The Purſuer an» 
(wered , that albeit Adnunicles in Writ were ordinarly required , eſpect- 
ally in Writs that uſe to be taken away by Redelivery, or Cancelling 4 as 
Bonds , &c, Yet the intent. of Adminicles, is to render it probable that 
ſuch a Writ was, and thereby to give ground to admit Witneſles to prove, 
164 geſie veritatem: But here there was as ſtrong grounds of probability, 
there being a Marriage of a Landed Man , and the Copy of the Conrra& 
taken ot the Writer thereof , Jobw . Nicol, his Style Book , he and his Ser- 
vants. being Watneſfles , who are yet alive, and the Tenor offered to be 
proven by. them. 3 whereas other Tenors uſe to be proven by Witnefles 
that ſaw the Writ though they were not the Witnelles inſert,  Likeas 
the Husband having taken the Right of an lnfefrment, for a ſum, - payable 
to him and his Wife , and the Meirs betwixe them 3 - which failzing, to 
his H-irs , -he took a Ratificatioa thereof, from the Purſuer which could 
have no intent, if in cale of failzie of Heirs of rhe Marriage, the half had 
not been appointed to rerurn to her Heirs. Likeas, it is offered tobe proven 
by Witneſſes, that the Husband acknowledged that he had the Contra itt 
cuſtody from his Wite. The D«<fender anſwered, that our Law had re» 
jxaed Probation by  Witneſles , . in. -tnatters of Impottarice ,-and therefore 
Tenors are only Suſtained ., when their Probation is partly by Writ, and 
partly by Wirneties , nexher. is any other probability ſufficient. and it js 
offered to be. proven,, - -t} at che Husband Infeft his Waite in his- Houſes, . of 
a conſiderable value,  witzout any mention of 4 Contraft of Marriage. 
The Lords refujed. to fuftain the- Liuel witious Adminicks i® Writ , and af- 
ſoiizzed, ., albeit 11 was alſo offered to be proven, that the Hasbands whole means 
cane by the Wife. | 


'.... Patrick. Wat- contra: Wilſfan Halyburtow. June 14. 2667. - 


Das Wat as Afſligney by Adew Wat his Father, to a Diſpoſition 
granted by umquhil Halyverton to him , purſues William Ha- 
hburton, as Repreſenting him, to fultil that paxt of the Dulpofition, obliging 
him 'to procure the Purſuers * Father 'Infeft 3 and for that <ffe&, that the 
Defender ſhould Infett. hunfelf , and grarit Procuratory of 'Refignarion, for 
ing the purſuers It was alleadged for the Deknder, irhet he' was nbc 

F107 4 0 Tnfeft the Parſuer , becauſe it was hib Fathers fable he was fot 
loaf tx ; (eing he had received Procura of Refignation , and Preceprof 
Seakne, with which he might-:have Infeft hindſelf; atid though the Graf 
ter , ad he the Reciycr, lived fot twelve of fiſteen years thereafter, he 
Wa negligent. 213, Though the Defender were obliged: to Enter, afid 
Denuge, himſelf; © yet it muſt be rhe Pueſaer finding to warrarid 
and relieve him of the hazard:of the Ward arid Matriage'; becauſe the 
Lands in queſtion — wp through the *Furſuers Authors fault, the Des 
fenders. Marriage will fall, 34y, The Defenders Lathers/ Name was only 
borrowed by Halyburten of Eglesacatyn, who acquired the Rights blank, 
__ filled up the Defenders Fathers Name: therein , and moved him to 
The Lords Repelled theſe Drfimſes, but Reſerved to the Defender to purſue 
Demnage and intereſt , for any hazard occurred by Adarn Wars fault ,- 4s be- 
ig wore proper agaenjt bis Heir, than. againſt the Putſuer b# ſetond Sin, © uf 
F: Mr. 
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Mr. Hugh Gray contra Forbes Miniſter of Innerkeithing and Ten- 
nents of Nether-Horſebureh. june 15. 1667. 


THe Tennents of Nether-horſeburgh having Suſpended thele two Nin;. 
ſters upon doubie Poynding , they alleadged they had made pay- 
ment, bona fide, of their Rents conioru ro thew Tacks, It was anſwer. 
ed, that they wete callcd to Mr, Hewgh Grays Decreet in anno 1656, ng 
Charged thereupon thereafter the lame year, which did put them in wal 
fide. It wasaniwered, that there having nothing followed upon the Charge 
but the Charger being filent for fifteen years, the Tennenis fawre ruſtici- 
zatis, cannot be thought to continue i» mala fide all that time , to Infer 
double payment , elſe it might continue for fourty years. It was anſwer, 
ed once m' male fide, ay 10 wala fide, and that thir Tennents gig Gill 
remember and ſulpeR,theÞurſuers Kight appears becauſe they took Diſcharge, 
bearing warrandice ot the ſame. 8 a5 | 

The Lords ordained the Defenders to produce their Diſcharges, that the 
warrandice might appear, 'bcing Joth to decern the Tennents in double pay. 
m<nt, if the Charger could have acceſs ro the other Miniſter, or his Re. 
preſentarives. 

It was alleadged for the preſent Incumbent of Innerkeithing , that in x 
former double Poynding, raifed by the Tennents , he: was preferred to the 
Cropt 1665, and 1n time coming. It was antwered , that the faid Decreet 
was in abſence of Mc. Hergh Gray 3 and that it was null without Probay- 
on , for there. was nothing produced tor the Miniſter ot 1»nerke#thing , byt 
his Preſengation and Collation, which were but meerly general, and nothing 
produced to InſtruRt , that their Teinds were of his Paroch, or within his 
Benetice, It was anlwered, that he was ſecured by the Act of Parliiment 
aneut Decre«ts of double *oynding, 

The Loras found tha! what the Miniſter of Innerkeithing, had uplified , by 
wertue of that preference, the AG of Parliament would ſecure hin thereanent , 
but found be bad no Reght 4s to the future. 


Johnſtoun contra Cuninghawre. June I9. 1667. 


T52 Jobnſt:wn as Aſigney by William Johnſtown, to a Bond gratited by 
; James Cuni- ghame, Charges him thereon... he Suſpends upon this Rea- 
ſon , that the bond bears the ſum borrowed from William John fun and his 
Spouſe, and. payable to-chem , the longeſt liver of them two , and their 
Heirs, there being no Children betwixt them, the one half miiſt belong to 
the Heirs of the Wite, to whom the Suſpender is Curator , and which he 
ought to retain for their uſe : / and albeit in fach Clauſes in Rights of Land, 
or. Heretage., potdor eff conditio maſewli :; yet it is not ſo in Rights Move- 
able , and this-Bond 1s moveable,. being after the Ac of Parliament 1641. 
which was ſo; found in a PraQique produced , obſerved by Davy, where 
the Wife by her Contract of Marriage » Diſponing her Goods and Debtsto 
her. Husband , her ſelf ; and their Heirs , the ſame was found to divide be- 
twixt the Husbands and the Wifes Heirs. It was anſwered, that here the 
Bond bore Annualrent , and fo was Heretable , guod fſcum && reliam and 
there being nothing to evidence that the fam was the Wifes own Means, 
the ſame is preſumed to be the Husbands:and the taking of a Bond of this Te- 
nor, if it did import togive her the half, is a Donation by a Husband to his 
Wife Revockable, and now Revocked. a 

e 
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The Lords found that the Wifes Heirs had wo intereſt in the Sum, 


John Watſon contra Feuers of Dunkennan June 21, 1567. 


TY ohs Watſon being Superiour of a number of Tenements and Roads about 
the Town of Kirka/dir, purſues a Declarator againſt the V ailals,* ro hear 
and ſee it found and declared , that he might Rive and Plough the Muire 
of Dunkennan , leaving as much of the Muire as would b: ſuthcienr, and 
convenient for the uſe of the Vaſſals» their Roads and Tenements, for Fail 
and Devyot, Clay and Stone, to the uſe forelaid. It was alleadged for the 
Feuars, that they had raiſed a Declarator of the Right of their Servitude, 
through the bou:ds of the Muire, which they repeated by way ot Detenſe, 
and alleadged that wherever a Servitude was Conſtitute it affected the 
predium ſerviens wholly, and every part thereof, capable of the Servitude, 
and, could not be reſtrifted without the conſent of the Parties, having 
Right of the Servitude , as it any perſon had Right of Paſturage , albeit 
limited to. ſo many Goods, or to the Govuds of fuch Land, which 1s the 
pradium dominans, beyond which it could not be reached; a Dechira« 
tor of this Nature would never be ſuſtained, to altrift him to a portion of 
the Muire, that would be ſufficient for the Goods of that Town, or of 
that numberz or if he were Infeft with the liberty of Feuel , though there 
were two M A[:s,that could not be exhauſted within the bounds, he could not 
be reſtricted ro the one, {o here the Vaſſals being Infeft with the priviledge of 
Failzin this Muire, they may take it out of any place of the Maire they pleaſe, 
and can be reſtricted to no particular place. It was anſwered that this Ser- 
vitude being limited to the uſe of the Roads, and Houſes, could not be 
thought to be ſo Conſtitute, as to make uſeleſs the whole Property of 
the Muire, the Paſturage whereof is worth nothing, and the only uſe is, 
Lyming and Labouring, that it was hurtful rq the common utility , and 
improvement of Land , ſo to extend ſuch a Servitude, and that if there 
were a Servitude of a way through the Conſtituents Ground , it would 
not import a Liberty to make as many ways as could be made through the 
Ground - or to change the way at the Dominants pleaſure. It was an- 
ſwered , that the nature of the Servitude of a way or paſſage, is ordinar- 
ly limited by Bounds . and is always underſtood to be one way, as is moſt 
convenient for the Dominant, which having choſen , he cannot thereafter 
change; bur1it 1s not ſo in the Servitudes of Fenel, Fail, or Devot z nei- 
ther can the confideration of publick Urility, or that the Defenders have 
no detriment warrand, the Lords to take from him his Right, or to limit 
it without his Confent , which were only proper for a Parliament, havin 
not only the Judicative , but alfo the Legiſlative Authority, ard the Rights 
and Securirics of Parties , ſhould not be lyable to corj-&ture , or arbitri- 
mevt upon the ſuppoſition of conventency, but ſhould be tully enjoyed ac- 
cording to Law, 
The Lord: found that this Servitude might be aftrifted to a part of the Mauire, 


+ which might be beyond all queſtion ſufficient for the uſe, and with this qua/ity, 


in caſe it fatlzied, they might return to that which was Eaboured, which behoved to 
be left ye , as far as would be ſufficient. | 
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Hay of Strowy contra Feuers, J#ne 22. 1667, 


Ay of 8trowy being Infeft in the Miln of S1rowy , and having lately 
builta Walk-miln , and made a new Dam-head therctore, overthg; 
Burn, which is the March betwixt hun and the keuers, thereupon the Fey. 
ers demoliſhed the Miln and the Dam. He now purlues the Feuers tohear 
- and ſee it found and declared , that he has Right to enjoy the Walk-miln 
and Dam, and that they did wrong at therr own ha: d, :0 demoliſh the 
fame, It was alleadged for the Feuers, ard the Lawrd vi Kerr, their Supe. 
riour, Abſolvitor , becauſe the buildir g of rhis Miln, being wounm pu 
they might lawfully ſtop the ſame , and might d:moliſh the Dam, the eng 
thereof ei fixed upon their Ground , without their coi.ſkemt. The Pyx. 
ſaer anſwered 3 Firſt Albeit che Deicnders might have impeded while the 
work was doing, yet they. could not after the Walk-miln was a gving Miln, 
demoliſh the Miln, or Dam thereof, 44 fa&#i, albeit they might have yleg 
civil Interruption, and itopped it, 24 j-rv, becaulc its a known and com 
mon cuſtom , that a going Miln cannot be itopt tumrr-arly, being an Inſtru> 
ment of Service for common god. 245 , The Defenders could have node 
triment by putting over the Dam, becauſe it was a Precipice at their fide, 
to which the Dam was jo1N-d , ſo that they had nodetriment, either as to 
the Inundation of their Ground, or Watering, The Detenders anſwered, 
that c#i libet licet uti ye /#4 ad Hibituewand they were not obliged to Diſpute, 
whether they had Damnage or not , but .might caſt down the Dam buik 
on their Ground, unlefle their conſent had been obtained ; and that there 
is no Law nor Deciſion for ſuch a priviledge of Milns , neither was it ever 
extended ro Walk-milns. | 
| The Lords fou' d the Defenders might hinder the Building of a Damy upen 
their Ground , without neceſjuy , to alleadge detriment , tut they f:und if the 
Walk. miln was a zorng Miln feurty eight hows . that the Defenders could ut 
' brevi manu , withowi the 4ntbority of « Judge demoliſh the Dam or Miln, 


Mr. David Dewar contra Paterſon. Jane 26. 1667. 


R. David Deuar purſues a Transferrence of a Compt and Reckoning 
M which tormerly was depending betwixt him an umquhil Heary Per 
terſon , and craves it may be Transferred agamiſt 8.» y the Heir, and pro- 
czed where it left. It was alleadged for the Defender, abſolvitor, becaule 
the Citation was given before £ and day, after the De'unds death, con- 
trary to the Defenders priviledge of his a»nus delibers: di, by which be hath 
inducias legales , and cannot be forced to- own or 1epudiat the Hererage, 
The Purſuer anſwered z Fi#ſ#, That 4: #«« delibcrands is only competent, 
where the appearand Heir is Charged to enter Heir , and fo -mult eit 
Enter or Renunce , and fo has no place in ReduRtions, or Attions Deda- 
ratory, or real Adtions , which may againſt the appearand Heir, 
without a Charge. The Defender anſwered , that albeit the cums delbbee | 
randi, be moſt ordinary in ſuch Caſes, yet it is Bot limited cherevo, bur 
muſt take place alfo in all Caſes , where the xeaſon of the Law bolds, viz. 
where the Defender muſt be either abſent , and ſuffer Sentence, or if he 
compear, muſt found himſelf upon the Defun&s Right, and ſo behave 
himſelf as Heir , as in this caſe, the Defender cannot alleadge - Articles of 


Dedudtion or Diſcharge, but upon the Defuntts Right 3 tor finding = 
| (0) 
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of which Right , the Law giveth him a year to inquire, and -uſe Exhibits 
ons, ad deliberar.dym ne incidat in dawmnoſam hxreditatem . and therefore dur- 
iog that year, he cannot be preſt conteſtare l:#em, 

The Lords ſuſtained the Lefenſe. 

It was further alleadged by the Purſuer , that naw the anms deliberan- 
43 was paſt, It was Duplyed for the Defender, that albeit it was now paſt, 
the Citation was uſed within the year , ſo that that Citation cannot be ſu- 
ſtained. | 

The Lords refuſed to ſuſtain the Citation , and found ws Proceſs till a new 
Citation z but here the day of COmpear ance filled in the $ mmgrs, was alſo 
within the qear, which if it had been after the year , us like the Summons 
would have been ſuitained, eſpecially ; ſerng the Decifen of thas caſe extending 
the year of Dehiberation, to Declaxatorie Ad ions in C uftom had not occurred, 
wor been decided. 


Miniiter of Dalrymple contra Earl of Caſſils, June 27. 1667. 


He Miniſter of Dalrymple having Charged the Earl of Caſjils for his 
Stipend, he Suſpends on this Reaſon, that he offered payment of 
the Bolls in the Miniſters Decreet, conform to L inlithgow Meaſure, which 
was the copmon Mcaſure of Scotland , by the A of Parliament, and is by 
AR of Parliament, the meafure of Miniſters Stipen is, It was anſwer 
that the Miniſters Decrect of Locality , was jndefinit , and  qpeloual np 
meaſure , the meaning thereof was ſufficiently cleared , becaule jt was offer 
ed to be proven by the Earls Oath , that he payeg ever fince the Decreet of 
Lacality , being 15 years , conform to the meglure of Air , and that he 
knew it was the commqn Cuſtom of that Countrey , to pay all Mjniſters 
with that meaſure. The Suſpender anſwered , that hig uſe of payment, ei- 
ther by miſtake g or benevolence of more then what he was dye, could not 
oblige him to the future, eſpecially where the Miniſter did got ,found upon 
his decennalis & triennalis poſſeſſio 3 but upon a Decreet of Locality, wheres 
in, though the meaſure be indefinit, 1t cannot he underſtood to be any 
other meaſure, then the common meaſure of S:gttand, icing the AR of Par- 
liament anent Miniſters Proviſjons, bears exprcfly, that they ſhall have eight 
Chalders of Yittual, Lzinlichgow meaſure, 

The Lords having conſidered the Decreet of Locality , and that is did 
not extend to eicht Chalders of Viigal , by# to three Chaldeys of Final, and 
400 pounds , wbich is the rate 0 four Ghalders of Fitiual, at 100 Pounds the 

halder, as is ordinarly Rated by the Commiſſion jn phat place of the Coontrey, 
they found the uje of paymeyt and common Cuifow of the Coumpey , ſufficient to 
declare it to be the meaſure of Air , {ting by that meaſure , it would not come 
wp to eight Chalders of Viitual. 


Mr: Jemes Dowglas contra Willian Leickh TJunt 28.1667. 


R. James Dowglas , as Donatar to the Literent Eſcheat of William 

I LZeick, purſues a ſpecial Declarator , againft the Tennents, for 
Mails and Duties. It was alleadged far William Leisk, that the Lands in 
queſtion were Appryeed from William Leick the Rehel, and the Superiour 
—_—_ of this Gift , Charged to Infeft the Appryzer long befare the Re- 
ionz to which appryzing William Zeick has Right , during his Lite, fo 
that the Charge being equivalent to an Infeftment as to the time, and to the 


an- 
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anteriority of the Infeſtment, and by drawing it back to the Charge ; 
doth preter the Appryzer from the time of the Charge : It was alleadg. 
ed for the Donatar , that albeit a Charge againſt the Superiour, be «. 
quivalent to an Infefrment 'in ſome caſes : Yet in other thingy i 
is not equivalent, as it is not a Right ſufficient for the Appryzer to Re. 
move Tennents 3 and therefore the Vaſſal is not denuded thereby, other. 
wiſe the Superiour could. have no Caſyality after ſuch a Charge, becauſe 
the Appryzer not being Infeft , his Liferent could not fall. It wasanſiyer. 
ed for the Defender , that albeit this conſequence (hould follow , it is the 
Superiours own fault , that did not receive the Appryzer. It was anſiyer. 
ed, non conſftat , it was his fault, for he might have juſt reaſon to Suſpend ; 
and albeit it were his fault , the Law hath not determined this to be his 
Penalty, to loſe his Caſualities. WW. | 

The Lords Repclled the Defenſe, and fourd the Charge on_ the 4g. 
pryzirg did not den.ude the former V aſſal, but his Liferemt fell, and affeied 
the Ground. 


Sir Alexander Hume contra Creditors of Kello. Zodene die, 


7 QI eAlexa: dzr Hume being Donatar to the Forefaulture of Jobs Hume 
i of Kelo, did obtain a Warrand for Retouring'the faid Joh# five years 
in Poſlcfſivn of certain Lands', before the Forcfaulture , but the Inqueſt 
ſcryed Negative , and now he purſues a R<duftion ofthe Retour, on this 
Reaſon, thatit is contrary the Teſtimonics of the Witn. ſfes adduced. It 
was alleadged no Proceſs , becauſe the ReduQtion of Retours is only com- 
petent by a Summons of Error, in Latin , under the quarter Seal. It was 
anſwered, that is only. in the Caſe where the Ailizers are infiſted againſt for 
their Error, and the conſtant” Cuſtome of the Lords has been to tuſtaina 
Summons of ReduQion before themſclves of this merh«cd. 
The Lords ſufained the Defenſe , and refujed Proceſs , lbeit it was known 
to them, that the Cuſtom bas beep contrary of a long time before. 


Sir John St.clair contra John, Cowper, July 2, 1667. 


EL Mquhil Mr. Joks Rae having two fiſters , and Hcirs portioners, the 
one married to Robert SF clatr, and the other to umquhil Alexander 
Cowper , the ſaid Alexander and his Spouſe, as Heir portioner, affigns 
to Kobert St. :Lir, a number of her Brothers Bands » And likewiſe , as 
Heir , affig:s him to the Maills and Duties of a Tenement of Mr. Jobs's, 
for ſuch Terms, and in time coming. ' Sir Joby It. clair, having appryzed 
Robert Si. 614-5 Right, purſues Job Cowper as Repreſenting his Father, to 
hear it decfarcd , that- this perpetual aflignation to the Mails. and Duties, 
did import an abſolute Diſpoſition of the Eands , and did carry in conſe- 
_ an obligment, and all things to make the Diſpoſition effeQual, and 
O to renew it into a legal Form , containing a Procuratory and Precept. 
The Defender alleadged abſolvitor, becauſe his Father had granted no Dit 
poſition , but only an Afignation, and ſo the Defender could be obliged 
to do no further. The Purſuer anſwered, that this affignation behoved 
to be underſtood, cum effefu, and to be done to. denude the Granter, and 
to ſettle the Right of the Duties in the Purchaſer, and therefore, whoſoever 
gives the Right gives all neccflaries in; his power to accompliſh it, and the 

Informality ot a Clerk, ought not to Evacuat the Purſueis Right, 
| The 
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The Lords ſfained the Proceſs , and f. und this Right to import a perpetual 
Diſpoſetion. 
George Alin contra Fairie.” Eodew die. 


Eorge Allan purſues ReduQion of a Diſpoſition , granted by him to 

Fairie , upon the Reaſon of Circumvention , in lo far as the D:(- 
poſition , though it was conceived abſolute z Yet it was expreſly Com- 
muned, that it ſhould contain a Reverſion , and was Read as containe 
ing a Reverſion at the Subſcribing thereof , Which was offered to 
be | proven by the Wryter and VVitnefſcs inſert. The Defender 
anſwered , that the Reaſon was only probable ſcripts vel juramento, 
and ſo ſolemn a Writ, could not be taken away by Witnefſes. The Pur- 
ker anſwered, that the Writer and Witneſſes inſert , were moſt competer't 
to prove a Point in fao, viz, the fraudulent Reading of that which was 
not contained 5 aiid there is here alſo produced an antecedent Adminicle in 
Wri:, to grant a Right Redeemable. | 


The Lords before anſwer, ordained the Writer and Witmeſes inſert, 10 be 
examined anens the Terms of the Treaty , and whether ihe V4ſpoſition was 
Read. at the Subſcrybing , . 45 an abſolute or redeemable Dujpoſition. 


Wiliam Litter contra Aitouw and Sleich, Exdene die. 


'F >[idam Litfter having Arreſted his :Debitors Rent on the fifth of 
Aprile 1665 he thereupon obtai.ied Decreet for making forthcom- 
ing ur July 1566. which being Suſpended 3, conpearance is made for Stet. b, 
who had Right to ſeveral Appryzings of the Lands , which were deduced 
befo e the. Terms of payment of the Reat , and craved preference to the 
Arreſter , becauſe his  Arreſtment, was before the Term, and the time of 
the Arreſtment , there was nothing due, and allo betore the Term the De. 
bitor was denuded by an Avpryzing, whereupon Inicfiment followed, in 
Decemb. thereafter, and muſt be drawn back , ad ſuay earſam, to; the Ap- 
pryzicg. The Arreſter antwered , that his Arreltment was valid , bei 
laid on carrente termine , for the next enſuing Term , at leaſt as hath been 
oft times decided by the Lords, and is now their conſtant praQtice: And 
as for the Appryzing before Infeftment , albeit jt-will carry the Mails.and 
Durics , yet it 1s @n incompleat Right, and hath only the effe&.of a Judi» 
cial \\ſſignation or Diſpoſition, ſo that the Competition being betwixt an AC 
igney, wiz. an Appryzer and the Arreſter ,, the Arreſtment being prior, is 
prefera' Ic to any Afhignationz Neither can the: Infeftment on the Appryz- 
Ing , alter the Term, give any Right to the Rent , prior to the Infefi- 
_ bur the Right thereto is by the Appryzing , which.is but an naked 
Aſhynation. Y 
The Lords preferred the Arreſter. 


Lord 


468- The Deciſions of the [,ords of Seſrion. 


Lord Blantyre contra Wakinſhaw, Fodem die. , 


He Lord Blantire purſues a Reduction of a Bond , as being granted 

in his Minoriyy . It wasalleadged for Waki:baw, affigney to the 

Bond, abſolvitor , becauſe there was no Proceſs inz-ated againſt him intyg 
anos wles, till the Purfucr was paſt twenty five years. It was afilwered 
that the Defetders Cedent was Cited , to whom the Bond was granted. 
and this Defendets Right will fall in conſequence, and there was no nece(. 
ſity to Cite bit! in.the ſame way, that the Service of an heir may be re 
chiced , withoiit Cal'itig of his Creditors , or theſe that are Infeft by him, 

The Defender anſwered that his Affignatioh was Intimat before the Cira- 
- tiofi againſt his Cedent, which cannot be miskenned by the Purſuer , tg 
Whom the Intichation was made, after which the Cedene had no Right, 
arid any Citariom againſt him was of no moment, neither is the Caſe alike 
to the Redution of a Retour , wherein the Reducer doth nenhber know 
nor is obliged to know the Creditors Rights. 

The Lords found that the jj. grey , after the Intimation, bchoved to be Cie. 
ed intra anos atiles, b-# they ja jt.tined ImproVution againſt the Citutton, mage 
apainſt the Hyj,gnty by wiy of I efenſe. ' In ls caſe it was not urged, whether 
the Intimatton was perſ.nalto the Purſuer., or only at tns dwelling Houſe 0x 
whether it was Kecent before the Citation ;, for if tt were not Perſgnal, or Recent, 
it were hard to bblige the Purſa.r to remember ſo iranſcient urn AP , as an Iy- 
$110ation. 

Tt was furder alleadged by the Defender, that there was no Lefion z be. 
ctuſe he- offered him to prove, that the ſum was delivered to the Minors 
Curators. atleaſt to the Minor and his Curators joyntly, who being perſons 
abundantly ſo{v/ende , and very ptovident,' the Minor tould have no Lefi, 
ofi-, feing they 'were comptable. It was atifwered mor Relenat , iOesit 
were alleadged pofitive , that the ſam were »ti/#er Mpc fand, for the Mi- 
nors profit z* for'the Minor has his option; either to- purſue the Curators 
as intrometting, or to Reduce hi Obligation, and the Curators not bei 
in this Proetfs, "hb 'Probation of the delivery of Money to them will bind 
xhert, —_ neceſlity, that they were both Cited, and it inſtrud- 
ed by Writ.” - wes 
5 7 - Lords 'Ripelled this Deftnſ; » but ſeverals inclined wet to «afttin 
Proceſie \" t##M the Caraiors were firſt Diſerſſs - And wheaher 116 Mint 
Ty leſed 0r-n0t, s | 


Mr. Roger Hogg : and other Creditors of Wauchtoun contra Counteſs of 
ha xt Hume. Fly 3.1667. 
/N.an-Incident [purſued by the Creditors of Wenchtomw , apain(t the Coun 
teſs of Hume, It was allcadged for the Counteſs , that the Incident as 
to ſeveral of the Creditors, could not be fuſtained'z and likewiſe could 
not be ſuſtained againſt ſeveral of the Havers 3 becauſe as to theſe , the 
Incident was without Warrand , their Names not being contained in the 
Bill at the Signet. It was anſwered , the Bill contained ſeveral Names 
arid"a blank" for others', which"is a ftifficienr Warrand for the Raiſers of 
the Incident , to inſert whom they pleaſe. It was anfwered , that Inci- 
dents being odious , ftrict form ſhould be obſerved, in relation to them, 
ſo that a new Purſuer cannot be ſupplyed by the blank , who did not 


ſupplicat by the Bill, and alleadged a Decifion the laſt Seflion, where it 
was 
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was ſo found in an Incident, at the Inſtance of the Feuers of Coldirgheme 
againſt! the Lord aſtice Clerk. | 

The: Lords ſuſtained not the Incident as 10 any of the Pwr ſuers thereof, 
whoſe Names were nt in the Bill , wt ſuſtained the jame againi} any of o 
Havers , albeit their Names was n0t contained in: the Bill, it being ordi- 
nar to get Summons upon Bulls , upon ſurh perſons named , and others wherein 
the perſons Names 1ert, are alwajes ſuſtained; but it 14 mes ho in the Pur 


ſuers : and yet this would hardly been ſuſtained in enather Cafe then an Inci- 
dent, which is unfavourable: 


Cumming of Alter contra Lumſden.” July 4. 1667. 


Omming of Alter having ſet a Salmond Fiſhing to Alexander L umſ- 
'® den, for payment of 60 pounds $:err of Tack-daty ; he purſues Ma- 
thew Lumſden , as intrometter with the Fiſh, taken for the Tack duty, as 
having an H ypotheck upon the Profits for the Rent, It was alleadged for 
the Defender , Abſolvitor , becauſe he intromerte4 with: theſe Filb , as 
Donatar to Alexander Lumſden's Eſcheat , at leaſt having now. the Right 
of the Eſcheat , he was not lyable for that priviledge , preferring Maſters 
of the Ground, for the Rent cannot take place againſt the King aud his Do- 
natar, who is more prion 

The Lords Reyelled the Defenſe , and found the Danatar lyable for the 


Rent , in ſo fir as #h years intromiſſion would extend to the Rent «f 
that year, | 


George Schine contra James Chriitie. Eodexe die. 


(355 Schine having Adjudged an Annualrent, and having C 
James Chriſtie his Superiour , to receive him; He Suſpends and al. 
leadges he had Appryzed the ſame Lands before, and that his Author was 
ay baſe, never cled with Poſſeſſion. 


Lord: Repelled the Defenſe, hoc loco, andordained hine ts Infeft, Re- 
ſerving his own Right as accords. 


Schaw contra Tennents. Eodew die. 


QChav purſues certain Tennents for their Duties , who produced ſeveral 
Diſcharges , againſt which it was alleadged , that the: Diſcharges were 
null, wanting Witneſſes, and were not Written with the ' Diſcharges 
own hand, and ſo were null by the A of Parliament. It was anſwered, 
that Cuitome had introduced ſeveral exceptions from that A&, as Bills. of 
Exchange , of the eſt importance, which are valid.,,. being Subſcrib« 
ed without Witneſles , albeit not bolograph : And in like mapner the 
| es granted to Tennents, which by long Cuſtom , through all the 
Kingdom, uſe only to be ſubſcribed by the Landlords, without Witneſſes, 
and writen with another hand. | 
The Lords ſuſtained the Diſcharges , and would not pat the Tennents to 
prove , that they were truvly ſub ſcribed, unleſs they were offered ts be impro- 
ven ; in which caſe , though the indiret manner was wanting , they might be 
improven , by compariſon of Subſcriptions, and other Adminicles , whereiw hifs 
would ſerve, then in other Improbations, 


G Sir 


am —_—_—_—_—_—__ —_————— 
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the Donatar, that the Forefault Perfons Right was cled with Poſleffion, in 


470 The Deciſrons of the Lords of Seſſion, 


Sir Henry Hume and other the Creditors of Kello contra Sir- Ale xander 
Hume, Fuly 6. 1667. 


Ir Herry Hume and others , being both Creditors to Alexander Hume of 
Kello':: And John Hwme his Son Appryzed the Lands of Kels in any 

1649. Andin av»o 1653. Charged the Superior in anno 1661. John Hume 
is Forefault upon the Treafonable Crimes committed in ammo 1651; Sir 
Alexander Hume 1s Donatar to the Forefaulture 5 the caſe of cAlex.inudey 
Humes Right before the Appryzing was , that by Contrat of Marriage, 
Alexander Hume had Diſponed ſeveral Huſband Lands to John, reſerving 
his own Liferent of certain Haſband Lands: The Father continued to puſ- 
ſeſſe the Lands Reſerved 3 and the Son of the reſt, The Queſtion i; 
now concerning the Lands Reſerved, whereanent the Competition is bee 
twixt the Creditors Appryzers and the Donatar. It was alleadged for the 
Donatar, that he ought to be preferred ; . becauſe any Right the: Cre.licrs 
had , is but an Appryzing, and a Charge without Infeftment 5 which 
Charge, albeit it be equivalent to an Infeftment , in. the Competition be. 
twixt Con-compryzers: yet It is no way equivalent, as to the King ; for 
after the Charge , all Caſualities of the Superiority, would fall to the $y. 
perior, and ſo muſt the Caſuality of Forefaulture, fall to the King. 2h, 
Though the Appryzers had been Infett , when they Charged their Lafgh, 
ment, would have been long after the committing. of the Crime z and 
there was nothing before the Crime, but the naked Appryzing, which waz 
no real Right 3 fo that the Forefaulture , devolving the Fee to the King, 
with the burden only of ſuch real Rights, as the Superiour had conſented, 
to before the Cryme, which catnot extend to this Appryzing, which is no 
real Right, or to the Charge and Infeftment thereon; becauſe after the 
Crime, 31y, Albeit the Infefrment of the 'Son, who was Forefault, was 
baſe, holden of the Fatherz yet tt coming in the Perſon of the King, or 
his Donatar, can no more be a baſe Right , but becomes publick , ſoſoon 
as it is devolved to the King, which was at the committing of the Crime, 
before the Appryzers Infefttment, or Charge. It was anſwered for the Cre. 
ditors, that they ought to be preferred upon their legal Diligence, for {a 
tisfa&tion of the lawful Debt ,. contracted before the Crime 5 becaule they 
had Appryzed before the Crime , and had Charged the Superiour before 
the Sentence''of Forefaulture: Which- Charge is equivalent to an Infefts 
ment , and the King ſucceeding in the place of the Forefault Perſon ati- 
tur jure privato ; and albeit no*voluntar Deed , after the Committing of the 
Crime, would be effcQual againſt the King , or his Donatar: Yet an 
Appryzing before the Crime , and a Charge before the Sentence, or Pro- 
cels of Forefaulture , is ſufficient in' favours of the Creditors; elpeci- 
ally ſeing the Superiority being unqueſtionably in their Father, they might 
Charge him' when they pleaſed, and having Charged him, they become in 
his placc , and cannot Charge themſelves as Superiours of the Foretault 
Perſon. _ 

The Lords preferred the Appryzers in reſpect of their Appryzing before 
the Crime, and the Charge after, before the Forefaulture, 

It was further alleadged for the Appryzers, that the forefault Perſons 
Right being only baſe, never cled with Poſſeſſion, 'their Appryzing againſt 
the Father , who was not forefault , was preferable. It was anſwered for 


0) 
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ſo far as the Forefault Perſon poſſeſt a great part of the Lands Diſponeds 
lying all together, and of the reſt, the Fathers liferent being reſerved the 
Fathers Poſſeſſion was the Sons Poſſeflion. It was anſiyered, that Poſſefi- 
on of a part, cannot be ſufficient for the whole, where there is an expreſs 
Reſervation , hindering the Natural Pofleſlion of the reſt ; and where the 
reſt are actually poſleſt by another Party , neither can the Fathers Poſ- 
ſeſſion be the Sons 3 becauſe it is ordiuarly found, that Diſpoſitions by a 
Father to his eldeſt Son , and Infeftments thereon, reſerving the Fathers 
Liferent, are not thereby cled with Poiicffi»a. And albeit in Ref-rvations 
in favours of Wives, the Huſbands Polleffion be the Wites Poileffion ; yer 
that is a ſpecial priviledge , favere matrimonij 6 dotis, and is not com- 
petent to any other, It was anſwered for the Donatar, that a Referya- 
tion in favours of a Father, in any gratuitous, and clandeſtine Infeftment 
granted to the Son, does not validate the fame - . yet the Infeftmeat be- 
ing for a Cauſe onerous ,. vi7, a Marriage, which is a ſolemn and publick 
At, the Infeftment following thereupon, is void of all ſuſpition of Simu- 
lationz and as an Inteftment to a Stranger . reſerving the Diſponers Life- 
rents would be valid by the Diſponers Po fflivn : So muſt a Sons upon 
a ContraQ of Marriagez otherwiſe grear prejudice will follow, Sons bei 
frequently Infeft in their Pathers whole Eſtate , reſerving their Likrene of 
a part, and ordinarly, bur baſely Infeft, to ſecure the Property , being 
more deſirous to Enrer themſelves as Heirs to their Fathers, a their 


| death, if no poſterior prejudicial deeds be done, which is more honourable 


for the Family, all the Infeftments would be overthrown, veing upon Debts 
contracted after the Infeftmenc, 

The Lords being of different Judgements in this Paint, mare loath 18 decide 
them, becauſe the Caſe was decided by the former 7 ote, 


Stevin contra John Bold. July 9. 1667. 


N a Tutor Compt at the Inſtance of Stevin, againſt Fohr Boid, 
theſe Queries were Reported by the Auditor , and determined by the 
Lords : 1, How ſoon a Tutor was obliged for Annualrent of the De- 
fan&ts Bonds, that bare no Annualrent. 
The Lords found that the Tu:or b:hoved to have a competent time to uplift and 
Re-imploy theſe Sunss, for which they allowed him a year , and that he was ly- 
able jor Anwualrent after that year. 
2ly, How ſoon a Tutor was obliged to do Diligence to uplift his Pu- 
pils Means , fo that if the Debitor became Irreſponſable , the Tutor was 
lyable. 
6 The Lords found that if the Pupils Sums were in the hands of De- 
bitors , unqueſtionably Selvendo , the Tutor was not obliged to lift 


the ſame, unleſſe the condition of fome of the Debitors, or Caution» 


ers, became worſe , at which time he was obliged to do all Diligence 
for uplifting the ſums, unleſſe the Debitors became to be known, to be 

altogether broken upon a ſudden, which he could not foreſee. 
314, VVhat Diligence a Tutor was obliged to do, whether Horn- 
_— fufticient , or if Caption , Poynding and Appryzing, were ne- 
ry. 


The Lords found that in different Caſes ,, different Executions were res 

'y ifte , v/z, It the Debitor were known to have Lands appryzable, or 

poyndable , or Sums arreſtable, that the Tutor was obliged to do 
Diligence accordingly, and if not to _ perſonal Execution. 


2 a 
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4/y, Whether the Tutor ſhould have allowance of ſuch Sums as he payeq 
without Sentence. | 

The Lords found ſuch ſums allowable, unleſs 4 competent Defenſe could 
now be proponed , which was known and probable to the Tutor, at the time of 


Payment. 
John Watſon contra Fames Law, Fuly 12; 1667. 


F Ames Law having Diſponed certain Lands to Fokn Watſon, with ab. 

| lute warrandice , and after the Diſpoſition , there being a Defignation 
of a part of the Land for Horſe , and Kines Graffe, to the Miniſter , con. 
form to the At of Parliament 1661. Watſon purſues for Warrandice upon 
that diſtreſſe. The Defender alleadged abſolvitor , becaule the diſtrefle js 
by a ſubſequent Law, falling after the Diſpoſition. It was anſwered : firſ 
-That abſolute Warrandice does even take place in the caſe of a ſubſequent 
Law ; at leaſt in fo far as the Purſuer ſuffers detriment 5 becaule if the 
Lands had continued, the Defenders had been ſo burdened ; and therefore 
is lyable in quanium Inucratus eft. 2/dy, This is no ſupervenient Lay , be. 
cauſe the A& of Parliament 166zx Is a Reviving of the Parliament 1649. 
which being Reſcinded in the ſaid Parliament 1661. By a poſterior AR 
thereof , concerning Manſcs and Gleibs, is declared to be valid , as ifithad 
been made in the year 1649. It was anfwered to the firſt, that nothj 
can infer Eviction , or Recourſe , but that which had a Cauſe anterior to 
the Warrandice , unlefſe it had been otherwiſe expreſt -. Nor is it any 
ground, that if the Diſponer remained Heretor , he had been lyable, other- 
wiſe all- other ſupervenient Burdens would Return, not only upon the 
Immediat , but upon all the Diſponers 3 bur all ſuch accidental Superyes 
niencies , are upon the Purchaſers hazard, as well as the Advantages are 
to his benefit. To the ſecond, the time of this Diſpofition , the Parlia- 
ment 1649 was Reſcinded, and the new AR was not EnaQted 5 Neither 
by the new A&@ , is it declared to be effeftual from the year 1649. As40 
the Horſe and Kines Grafle , but only as to the Manſe. It was anſyered, 
that was but a nuſtake of the Draught of the At of Parliament , there be- 
ing no Reaſon wherefore it ſhould be drawn back as to Manſes,more then to 
the reſt; but,it was the meaning of the AC of Parliament, to Revivethe 
former AQ in all points. It. was anſwered that the meaning of At of Par- 
liament, may not be extended contrair to the words, neither can any thing 
be ſupplyed that is omitted in a Statutory AQt. 

_ The Lords found wo Recourſe wpon the Diſireſs eryſing from the AF of Parlia- 
went 1661, 4nd that the drawing back thereof being expreſly , as to Manſes, 
which is adjeGed as « limitation, could not be extended to the Miniſters Graſs, 
which is (tatwte in 4 different way in this, then in the Ai of Parliament 1649. 
From this the Heretors are only to pay iwenty pounds of Money: and in the for- 
mer, Lands were only tobe deſigned ; therefore found the Diſtreſs that being by a 
ſupervenient Law , that the Warrandice did not reach thereto. 


Margaret Scot contra Sir Laurence Scot. July 14. 1667. 


Ir Willem Scot of Clerkingtoun, having granted Affignation to his Daugh- 
ter Margaret Scot, of a Sum due by Wauchtour + Purſucs Sir Laurence 
his Son , as Haver, to deliver the ſame. It was alleadged for the Deten- 
der , that there was a Clauſe in the Afſignation, reſerving a puwer to e1r 


William, to alter and Diſpone, during his Life, and that he did _ this 
| on 
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Bond: to Fohn Scot. It was anſwered , that he took a Back-bond fromfehs 
$:0t, bearing, that the Aſſignation was granted in Truſt , to thiseffe& on- 
ly, that John Scot ſhould do diligence thereupon. It was anſwered, that 
the Back-bond bears Fobn Scot to be obliged to denude infavours of Sir Wil- 
liam Scot, his Heirs and Aſſigneys, whereby the Afſignationis altered, The 
Purſuer anſwered , that there appears nothing of the alteration of the De- 
funts mind, more then if he bad appryzed in his own name, whereby the 
Bond would have been adjudged to him, his Heirsand Afſigneys, which is 
no-more , then if an Aſfigney ſhould uſe the name of the Cedent , which 
would no ways infer, that by adjudging Land to the Cedent and his Heirs, 
they paſs from the Afſignation. 

| The Lords found no alteration in the Purſuers Aſſignation by the Right made 
to John Scot 4n ks Back-bond , which alſs bare the Right to John Scot, was 
made to de Diligence , and for no ther end. 


Mr John Eleis contra Elizabeth Keith Mary Steuart and Keith. 
July 16. 1667, 


His Cauſe ar the Inſtance of Mr. Johz Eleis againſt Keitks , being Dil- 
ute the twenty ſeventh of February laſt- 

The Lords found Inhibitions to reach Lands Acquired after the Inhibi- 
tion ,, but ſuperceeded to give anfwer to that Point, whether the Inhibitt- 
ons were to be extended to take away Renunciations of Wodſct Lands, 
which being now Debated, | 

It was allradged that an Inhibition could not hinder the Granter- of a 
Wodſetto pay his Debt, and accept of a Renunciation from the Perſon 
Inhibit, becauſe a Renunciation is but a Diſcharge , and Inhibitions were 
never found to take away Diſcharges of Hererable Bonds, nor to hinder 
any Party to pay their Debt ; but on the contrair, It was an univerſal 
Cuſtom over all the- Kingdom, that Debtors ſhould © pay their Debts, and 
did accept Diſcharges , and Renunciations, without looking into the Re- 
giſters, which hath been moſt frequent , not only ia Wodſets , but  main- 
ly in Infeftments of Annualrent upon Heretable Bonds, which no man eyer 
doubted to pay, till he ſearched the Regiſters of Inhibitions , et communis 
conJuetudo pro lege babetur ; It was anſwered, firi#, That the Inhibition bears, 
exprelly a Prolubition to grant Renunciations, but no Prohibition to grant 
Diſcharges , and as to the Cuſtom, it cannot be ſhowen that perſons did 
pay Wodlets, and take Renunciations from theſe that were Inhibit, much 
lefſe that the Lordsby their Deciſions did approve the ſame, which Decili- 
ons can only make a Cuſtom equivalentto Law ; 2d1,,Albeit where Wodlets 
were before the Inhibition , the Debtor might accept Revunciation, becaule 
by the Reverfion, the Wodſetter is obliged to grant Renunciation upon 
payment, ſo that the granting of the Renunciation being, upon an oblig- 
ment Anterior tothe Inhibition, could not be prejudged by the Inhibition, 
as is foundin all caſes, but here the Wod(et was contracted after the Inhibi- 
tion. 34y, The Renunciation here granted, was voluntarly accepted, 
and payment was voluntarly made ,. becauſe . there was a Clauſe of Pre- 
monition and Requiſition in the Wodſer , Which was not uſed. It was 
anſwered that the Stile of Inhibitions is no Rule, ſeing it prohibits the 
Sling of Goods and Geir, to which no Inhibition is extended, andthere 
beingno Law, nor any Diciſion that an Inhibition ſhould be extended again(t 
a Renunciation of a Wodſet, the common Opinion, and common Cuſtom 
of the Nation to the contrait is ſufficient 3 neither is there-any difference 

it 


1474 The Deciſions of the Lords of Seſſion 


in the Cuſtom , whether the Wodſet be contraRed after the Inhibition, or 
before 3 and if there were, there is much more reaſon that Wodlets con. 
tra&ed before > ſhould rather be ſubjeR tothe Inhibition , then Wodſers 
comracted after, by which the Creditor Inhibker is in no worſe condition 
when they are Renunced, then he was the time of his Inhibition , neither 
was the payment here made voluntar , albeit Requiſition was not uſed, be. 
cauſe there being an obligement to pay the delay upon the Requiſition, 
being only for a few days, no prudent Man would ſuffer himſelf to be charg. 
ed upon the Requiſition, and it isno more voluntar, then if a Creditor houſ' 
pay before the Regiſtration of his Bond, becauſe he could not be compel. 
led before it were Regiſtrat, and he charged 3 but ſeing Law and Cuſtom ob- 
liged nor Debtorsto inquire for Inbibirions, they may pay what way they 
pleaſe , andalbeit there had been a Requiſition » yeay and a Confignation, 
unleſs the Debtor after Inhibition, had been obliged to call the inhibiter, 
it could operat nothing as to the Inhibiter, {t was anfwered that there 
would be a great Detriment to Creditors, if they cannot affea Wocſe,; by 
Inhibition, ſeing theſe cannot be Arreſted , It wasanſwered they might be 
Appryzed. It was anſwered they might be Renunced before the Term of 
ymentof the Creditors Debt, ſo that Appry zing could not proceed.and that 
a Debtors whole Eſt te may confiſt in a Wodſet, It was anſwered that that 
cafe could ſeldom occur, and that there was neither Law nor Cuſtom intro- 
duced upon that accounts 


Te Lord: found thatthe Inl ibition could not operat againſt the Renunciation ofthe 
Woaſe' , and decided that general point 7 # ſelf, jor c —_ T ieves, 
ord.zs- ed the Parttes ts be heard wpon ſome other Points in this particuls ( fe, 
as that payment of this Wadſet was made after the parties was in nal 
fide, after proceſſe intented againſt blmw, by Hr, John Elets, 


Hamiltows contra Syminionn, Eodem die. 


Avid Hamvltosn as Afſigney by Robert Stee] to a Bond granted by Andrew 

Syminions, Yo Priſſe Cymintoun as repreſenting him, tor payment, 
who alleadgedablolvitor, becauſe the alleadged Bond is marifeſtly null, in 
far-a3 on that fide where the Subſcriptions is, there is only the Clauſe of 
an, and all the reſt js filled on the other fide with another Hand, 
and there is not one word on the Subſcribed fide of the Matter of the 
Bond, that might have Connexion with the back-fide , which is unſub- 
ſcribed , ſo that this has been the laſt Sheet of a Writ taken off, and filled 
upon the back, upon which any thing might have been filled up, that the 
Purſuer pleaſed, Thepurſuer anſwered that he oponed his ſubſcribed 
by VVicnesſes, which he byds by as a true Deed, and is valide unleb it were 
improven. | 

The Lordsfound this Writ null , and yet declared, that if the purſuer 
could adduce VVrits , or Adminicles to aſtrut the fame, they would 
Examine the ſame ex officlo , as the VVriter and VVitnesſes if they 
were alive. 

The faid purſuer did alſo inſift againſt the Defender for her own Ali- 
ment, as having _ thereto from his own Son , who had Married her 
Mother. It was for the Defender that her Mother Liferented 
her whole Eftate , and fo by A& of parliament was obliged to Aliment the 
appearand Heir. It was anſwered the Defender had Renunced to be Heir 
to the ſame Purſuer, and fo could not crave that Benefite« It was an{wer- 
ed, that as Appearand Heir, She had Right to the Aliment , and her offer- 
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--> to Renunce , was but to ſave her from perſonal Excution , and it 
could not prejudge her of ber Aliment , which! ſhe had received betoreſhe 


Renunced. 
Which the Lords found Relevant. 


Lady Burgy contra Her Tennants , and Sir ,John Strachan, h 
July 18. 1667: 


He Lady Burgy purſues the Tennants of her Liferent-lands to Remove, 
Compearance is made for Sir John Strachan , who alleadges that he 
ſands publickly Infeft in this Land , and in Poſſeffion, and will not fuf- 
fer his Tennents to Remove, It was replyed that the Purſuers Infettment 
in Liferent is long before Sir Johws, and could take no effeR till now that 
her Husband is dead. It is anſwered that the Ladies Infeftment is baſe, and 
therefore though it be prior to Sir Jebzs publick Infeftment , it cannot be 
referred thereto, unleſs it were alleadged it was cled with Poſeffion be. 
the publick Infeftment , cither by the Ladies own poſseffion, or at leaft 
by her Husbands poſzefſion , but ſhe cannot alleadge eirher , becauſe 
theſe parties were 1n poſefſion from the Date of her [nfeftment , till the 
Date of this publick Inteftment. It was anſwered for the Lady, that ſhe 
offered her to: prove, her Husband was in poſsefſion after her Infeftmenc 
and before the Defenderes Infeftment by himſelf, or at leaſt by theſe who 
derived Temporary, or Redeemable Rights from him , or his Authors as 
Literents, Wodſets, and unexpired Compryfings, It was anſwered, that al. 
beit favore Matrimonij the Husbands poſsefſion , though common author 
be counted the Wifes poſeffion , yet the poſseſfion of a Wodfetter, or 
Appryzer are neither faid to be the Wifes poſseffion , nor the Husba 
becauſe they poſsels prop. io jwre,and the Husband had only a Reyerſion. 


The Lords found the alleadgeance Relevant for the Lady, that ber H uſe 
band poſſeſt after hey Inf. fiment * and before the ps. lick [nfefement , cither 
by himſelf , or by any deriving « Temporary Kight from bins , or his 
Awt hors. 


0 


Exeeutors of the Earl of Dixletoun, contra Duke Hamiltoun, Earl of 
Crawford, andothers, Eodeme die, | 


N Azgu## 1645. the Earls of Crawford, Zanerk and ſeveral other Noble- 
lock and Gentlemen granted Bond to the Earl of Dirletoux , bearing 
an' Obligement therein, ConjunAly, and Severally to pay ten Merks for 
ilk Boll of 6000+ Bolls of Vitual, that ſhould be Delivered by Dirletoun 
to James Riddel, or his Deputes , the ſaid Earl always obtaining James 
Riddels Receipt thereupon 3 which Delivery, and Receipt were' to be be- 
twixt and a blank day, and the Receipt to be Deliv before payment, 
the Term of payment of the price was Candlemas 1646. Whereupon Diele- 
touns Executors purſues the Subſcribers of the Bond, whoalleadged that 
this Bond was clearly Conditional, that the ViRtual ſhould be Delivered 
berwixt and fuch a Time , which though it be blapk, yer muſt be under« 
ſtood to be before Candlemas, which was before the Term of payment 
of the pryce , and upon obtaining Jewes Riddels Receiptthereof , {ta ef, 
there is nothing to inſtru@ the Delivery to James ddl , or the obtain. 
ing his Receipt, Debiro tempore. It was anſwered that the Condition bears 
Delivery to James Riddel, or his Deputes , which Terms ſignifies only per- 
ſons under him in Office, and therefore it muſt relate to James Riddel as he 


was 
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was then a publig. perſon, one of the Commiſlars of the Army unde 
Hewby, bs"? Wh produced Humbics Oiarge, and Recetpt of the 
Vieual, which is better then  Riddels who was his Depute'; and there is 


alſo a Declaration by Riddel, that the Vigual was truely Delivered! ' 1; 
was anſwered for the Defenders, that thew:Obligation being'Conditional, 
muſt be* performed in forma ſpecifica , 1o that it being in Dirletouns opti. 
on to Deliver or nct', if he-Delivered on othes Terms 1hen the Bond bears, 
it was on his own peril , neither 1s there anything to ſhow that this Vieu. 
al was deſtinat, for pulick uſe z, and albeit ig; hag; þcca- the pargob of 
Defenders ©. tq_ have. employed the Vicual, yet they might choſe == 
Own way of puttin it in the hands of a Peron: wi they did 
who without theig. Warrand cquld have given It out to none, and whafs 
truſt they only followed thus qualified, thar a Receipt were then abtaineg 
from him , that they are not obliged to. truſt Hambies Recoipe, nor cy 
that prove again{tthem for his Qath,muchle(s his acknowledgment could age 
bind upgn them his Debt, neither is Humbies Receipt Nebrta, tempore and 
likewifs 2 Humkies Receigg relates not to this Bond, hut Peays to. be can. 
form to. a Contra& betwixt Dirletoum and the Commuttee © Eſtaces; ne. 
ther .can Riddels Declaration ex poſt fa@o prove againſt the Defendergor hyp. 
any time , yea not to his ' Oath , but to-his Receipt within the thae kh. 
mited, . and there & no reaſon to enforce the Defenders ContraQ, to. the 
Tenor of their Bond , to truſt the Declaration of Jawes Ridde! Emited o 
any time , for his Condivion mighht change,” bath as to his Eſtate , and 4g 
his Truſtineſſe 3, and they were not obliged , though they were tg Trl 
his Receipt within fhch a time, therefore to truſt his Declaration for eyes; 
and: albets the Vigual had been, appointed for  publick uſe 3. yet the Del 
very, and Receipy. ſhould have been made fosthcoming to the | 
that they might have obtained Releif of the publick, but never hay 
been detivered «o this day , the Defenders eannar be burdened. ther 
It was anſwered, that Dirlctonr was known'to be an Iifiterar Perfon , and 
albeit he takes Hwmbites Difcharge relative to a ContraR of the | 
tee of Eſtates, yet this ſame Bond is underſtood for the name of Con- 
trat, may well comprehend a Bond , and the Subſcrivers of this Rond, 
albeit they be not- ſo in the Bond, yet all of them were Mem- 
bers of the Committee of Eſtates, ard a Quorum: thereof, and the quanti- 
ty of Vidual was-the ſame , and:the Date of that Contra is, the 
of Auguſt 1645, which ſhowesit was not then preſent , and this Rond 
in Auguſt 1645. and it cannot be imagined that. Dirlctous would have ex- 
gged .1n the ſame Moneth, for 6000. Bolls of Vittual twice , and as to 
E. time of the Receipt and Declaration, , there is . no Clauſe irritant 
upen not. obtaining it at ſuch a time, and that is no. Detriment to the 
Defenders , neithen can it be reſumed that they 'would have obtained Re- 
teif., {ring they attained no Keleif of many oublick Bonds, they were in- 
gaged 1gto at that ſame time, | 
The Lords found the Defenſe founded upon the Conditional Clauſe relevant, 
and the' Condition was wot fulfilled, chiefly upon this conſideration, that James 
Ridaels Receipts were not oltained in the time [Itnited' , afier which the 
Defenders were not obliged to iruſ® any | Declaration of Riddels , or 
Humbies. 
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Jobs. being Bunagtor Loire ad iſo wth piece pugtucs Je 
19: 


4s principal Bxecutrix for payment 4 arid referred the particular 
th. , ſhe allcadged | thav he had” ade Faich ar the cime of che 
Confirmation, that noching /'was''Otnitted'\,-or wrong Prized, ſhe coald 


notbs; abliged, to. Dcpone Aga. /: it was anſwered thar this _ thi ordinar 


ge , . and way 00 more then a Ke-examination, and that it would 
anfer. Perjury , though-i were. different,/ Becavſe rf ſhe had any thing 
Omiged that had come to'i her/Puſſcflions, hd Knowledge -after the In 
ventar Orif ſhe had then polieſt! ir, but did ret kriow., or remember that 
.wyasin her Poſſeſſion, or in hunts defane?t 5 and 'ordinarly the Prices are 


madehe the Commuilar, and batupon Conijetire, and may by much, bet- 


x68 known.;thercatter. | \ | WO ut... 
Te Led Rod the Dei, a Hl th, Erle 6 


A Tater James, Daes being Inf by. the Earl of Hadingtoun in certain 
Incas Lands , —_ Aikers 1n Bariftpan, with a general Clauſe; 
of ; all Lands, withan: ſuch, s;, purſucs' Revert Kyle to: remove from 
Oh by hin, © [on 


Le kay Piirſuery by the 
CK gave bun | by 
af Clauſ, myſt have all the reſt ; It was anfivered that Det, was 


; chat which he did 'poſ. 
ſesthe time ofthe Tack, wasSet to him byJhis Tack imply without Reſerya- 
tion 3 and albeix deſigned fourteen Aikers, and were more, itis nothing, for 
an Erronious Deſignation yitiats not, unleſsit;did appear to be Reſtriive, 
or Taxative; likeas the Purſuers Aikers in his Infeſtment, willbe as large pro- 
portionally as the Defenders, . The Purſer anfwered,that whatever the cx- 
tent of his Aikers were, the groeral Clauſe gave him all that was-notreſeryed 
to the Defender, and he offered; him to proves. that there were fix aikers 
befidethe fourteen aikers, ſeyerally kend and known, and poſleſt by diffe- 
rent Poſſciſors betore this Tack- The Defender anfivered, that he opponed 
his Tack, bearing the Lands tobethenin his own Pofeffion, at the granting 
of the Tack, and he baving polzeſt thirty years accordingly hoc juatcio, he was 
not. obliged to Diſpute any anterior Poſseſſion. | 


Which the Lords found Relevant. 


not obliged noyw,to Diſpute: theextent or: ay Eng a Aikers, not to re. 


Hans Jargen contra Captain Zogay, July 23. 1667. 


Aptain LoganaPrivateer haying taken Hans Jurgan Citizen of Lubeck obs 
(. tained his Ship and FEE; adjudged P1ize by the Admiral, upon this 
_ that he had carried in Prohibit, or Counterhand Goods to. the Dazes, 

cingthen the Kings Enemies, 2iz. Hemp and ViRtual, and that hewas taken 
the return of that Voyage, which was inſtructed by the Oaths of the ſaid 
Hans and Sailers, Hans raiſesa ReduQion ofthe Admirals Decreet on theſe 


H Rea- 


- " 
: 


®» 


Reaſons; Firif, That the. Vicual \Was. I CRarrerngiſoods, but ſuch 
ts to Export out of Eagland, ang 


pon anFGoditte 


Ss 


upon the Ship.in b 
Sh p mjghr 5 Ea 


not appear whether 


or, ackno 
Ficedom 


Pocheough 


4 


- were formerly accuſtome 

C: be ſeafed as: Ailing his rae th and % 
Sho nor could /not know they were 4uch.” 'It was anſered for the De- 

det, 4hat-helhad' walked exaRly according to his Commiſfion, bearing 
exprelly allkiwd of Grain to! be Counterband - and being impower- 
ed to /{taſerupon any: Ship: n'(return 4 that *had- carried' in, Counterband 
Gaoods}- and:that it was lnthe' Kings power leges in:ponere bells, and that 
Victualis Counterband Goods it is'evident , nor only becauſe it is the firſt 
necelgary, in War ;- eſpecially: for Vittalling of Ships, Norway being abar- 
ren. Countrey that! hath little Grain of its -own 5 and rrodueed a Treaty 
betwixt-the King: and the: Crown of Sweden, 'wherein the Swede hath a 
liberty. co carry Counterband Goods ; bearing expreſly in the Latin Apnend, 
in the;Dutch:| Prevjazt , which ſhows, what Govds are accounted Coun- 
terband - Goods ;/ not only by the King , but other Nations : and for this 
Seaſure in. the return , it 1s. not only warranted by the Commiſſion, but 
upon ev.d-nt Realun , becauſe the 'Kings Allies 'have free Trade , both 
with Him , and his Enemies , ſo that they partake' not with | bis Enemies 
againit Him , by furniſhing them Inſtruments, or Furniture of War ; and 
any privat Party tranſgreiiing the fame}, might, de rigore jurts, be ſealed 


_ upon as an Enemie , and it 1s favour and benignity, that the ſeaſure is al- 


lowed only in that veryVoyage ,'10 which the wrong is done, As to the 
Duke of Yorks Paſſe, Scc3and” being a free Kingdom, and the Duke not 
Admiral of 8cotlazd, his Paſle, or paſſing from any Delinquents , can only 
be Operative in Erglarnd ; and that which is produced, is only an ExtraQ 
out ofthe Admirality Court, bearing that ſuch a Ship was Cognoſccd to be 

a 


$ 
—M 
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a Luileck Ship , and fo that ſhe might freely paſſe, which cannot import 
the Dukes knowledge, much lefle his paſſing frac her carrying ot Counter- 
band Goods , as to the pretence of Trading , bona fide , Ind the ignorance 
of the War, no reſpcRt ought to be had to the alleadgeance , becauſe 
the W.r ws begun , and flagrant long before the Louſing of theShip, and 
there is no necefficy of Manzfeſio*'s to indit War , but Adsof Hoſtilty 
and publick fame ofa War, areJuffi.ient ro hinder Allies of either Parties, 


| or Neuters to affiſt againſt their friends - and here its offercd to be proven, 


that fix Moncths before this Ship Louſed , many Commiſſions were grant- 
ed againſt the Dares, Prizes taken, and the Kings SubjeQs taken by the 
Daxes, and declared Pryze at Bergen, upon the account of the War, 
which muſt be preſumed to be known by the Purſuer - and the City of 
Lubeck being a Hanſe Town of Trade, which keeps Intercourſe with Lon- 
dot , and other Towns of Trade : and asto the, Ad of Council,, permit- 
ting the Kings Subjects to Trade , even in Corn with his Enemies , it is 
a ſpecial Indulgence in Favoursof Ergland only, and could not. be etfectu. 
al as to Scoilarnd , and much lefle to Strangers. The Purſuer anfwered, 
that there Was nothing alleadged to ſhow by Law or cuſtom, that' ViQual 
ts Counterband Goods, unletle,it were carried in to an Enemyfor-Reliev- 
ing a Bclieged piace, but not when it 1s but 1n common .Commerce, and 
it the L»beckers be hindred to Trade in Corn , or the like , being/the on- 
ly Growth of their Country , their Trade is altogether marred ,, comrary 
to the Kings Intereſt and Intention , who has written to the; &mperour 
moſt favoarably in behalf of the Hinſe Towns, for the freedom ;.of / their 
Trace , and acknowledges them his good Allics.,, and not meerly Neuters, 
which Letter is produced , neither 1s the palpable inconvenience an{wer- 
ed , if Piivattecrs may bring in all the $Sajips, whether they.carried Conn- 
terband Goods in that Voyage , though they find none-in them, neither is 
there any thing alleadged ent to inſtruft, that the Purſuers knew , vr 
were cbliged to krowof the War betwixt the King and Dexnerkybeforethey 
Louſed from Lnbeck for any AQs of Heſtility , before the folemn Inditt- 
onproduced , were ſuch Deeds as the Purſuers. were not- obliged. to: notice, 
for the taking and declaring of Prizes doth not anclude Enimity. or: War, 
but may be for reparation of privat injuries without, intention to, make an 
open War , although a Pryze of the King of , Brizais |. YubjeRts,, had 
b-en declared at Buirras ,* it does not infer, - that L#:ek, bring. ai:free 
State, at {© far diftance, behoved to know the. ſame ;. muck {ſc , that 
thereby there was a War betwixt the King and Denmark. | 
The Lords having conſidered the whole Dcbate,,. were of different opi- 
nions, whether the Vittual could be called Counterband Goods imply or 
only when imported for relieving of Sieges , or for the like War-like 
uſe, and whether Ships could be lciſed, in their return. not havingaftually 
Counterband Goods in, but eſpecially whether they -could;;be. ſeiſed 
without evidence at the time of the (ciſure at Sea , that in that Voyage they 
had in Coumerband Goods ,. but. th'y did only Determine the'firft 
Reaſon, aud found it relevant, to infer that the £beckers wasin hens 
fide to continue the Commerce , having Louſed within ſo few'days of rhe 
Kings Manifeo; and that no other At of Hoſtility before >» were-robe 
preſumed to have come to the knowledge of 1. seck.. or-that thereby 
they were obliged to know ,, that there was. an actual War ; urfldff-> theft 
Strangers:knowledge were inſtructed by their own |Oaths;- aritharichs 
the common Fame notour” at Zube:F& before they, Louſed +; thab there vas 


War betwixt the King atid' Denmark, and the Defenders offexws-to 
the Ging!”':13'- Sn _ 
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The Lords granted Commiſſion to the. Kings Reſident at Hamburgh to $4. 
ceive Witneſſes above exceptton , aud tn the mean tzme, ordains the Stray. 
gers Ship and Goods to be Thventared, and Eſtimate , and delivered again tg 
the Strangers . upon Caution to make the ſame or price forthcoming , in caſe the 
Defender prov'd, and prevail d , and with the burdemw of the Strangers dan. 
mage and expences , if they betookehemſelves to this manner of Probation, ay 
not to the Oaths of the Strangers who were preſent , reſerving to the Long, 
the remanent Points to be Decided, if the Strangers knowledge of the py ax 
were known. 

In this Proceſſe the Lords found alſo that competent, and emitted befure 
the Admiral , could not operat againſt thir Strangers, qui utuntur communi 


jure gentium, 


Sir Harie Hume contra Tenents of Kello, and Sir Alexander Hume, 
| July 23. 1667. 


Ir Harie Hume having Comprized the Lands of Kells , compearance i 
& made for ſome Annualrenters, who craved preference, becauſe their Infek- 
ments of Annualrent was before the Apprizing : It was anſwered that 
the Infeftment of Annualrent was baſe, never cled with Poſleffion : 1+ 
was ani{wered for the Annualrenter, that he produced an Aztaphocha, bear. 
ing the Receipt of a Diſcharge granted by the Debtor of the Ann 
which did inſtru& the Annualrenter was in Poſſeſſion before the Apprizing, 
by uplifting the Annualrent from the Debtor - It was anſwered that the 
Sum was of fourſcore Merks , which was far within an Terms Annualrent, 
and that it related only to the perſonal Bond, and not to the Infeftment, 
and that there was morethen this Sum due of Annualrent by the perſonal 
Bond, before the Date of the Infeftment , to which only it behoved 
to be imputed : It wasanſwered that the Receipt being general in partof 
payment of the Annualrent, he that payed the Sum might imputeit to 
what Term he pleaſed , and ſo would impute it toa Term after his Infeft. 
ment - It was anſwered that before that Diſcharge , the Purſuers Apprizing 
was led , though no Infeftment thereonz after which ſo ſmall a part ofthe 
Annualrent could not be impute to any, but the firſt Annualrent due, and 
could not validat the baſe Infeftment. 


The Lords found. it ſufficient to validat the baſe Infeftment, notwithſtanding 
of what was alleadged onthe comtrair, 


- Sir George Mckenzie contra John Fairholm, July 25, 1667. 


gl George @Mckenzie Advocat having formerly purſued ReduQion of a Bond, 

granted to Ulmquhil Joh» Fairholm , wherein he was Cautioner for his 
Father , and Pluſcardy, upon this Reaſon, that he then being Minor , in? 
tertained by his Father, as 1n his -Family 5 his Father was his Adminiſtrator, 
and in place of a Curator, ſo that Deeds done without his Fathers au- 
thorizing as Curator, was null z neither could his Father authorize him to 
his Fathers own behove, as Cautioner for his Father , which the Lords 
found relevant to annul Sir George's Subſcription ; and now Sir Georgede» 
firing the Extract of the Interloquitor. It was further alleadged, that 
Sir George was not only Cautioner for his Father, but alſo for Phuscardy, 
and that his Father might authorize him to Subſcrive Cautioner for Pluscaray, 
and therefore the Bond behoved to ſtand againſt bim as Cautioner for 


Plyscardy; It was anſwered that albeit his Father might authorize him as 
Cau- 


tile; 
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Cautioner for Pluscardy , 1n a Bond apart, wherein . his Father was not 
concerned ; yet if his being Cautioner to Pluscardy were to the behove 
of his Father , he could not authorize him therein, but this Bond is of that 
nature, for Pluscardy and the purſuers Father being bound Conjundlly, and 
Severally, Caution adjeted for any of the corr-t debendi » could 
ot but be to the behove of both , becauſe in ſo far the Obligation was 
ſtrengthned, and the payment made by the Cautioner would liberat both, 
and if Sir George ſhould be Decerned Cautloner for Plagcardy, it would 
Liberat his Father, and fo is clearly to his behove. 

In reſpett whereof, the Lord: yepelled alſothis new Defenſe, and adhercd to thetr 
"mer Interlocutor, and fewnd Sir George's Subſcription for his Father, and for 
Pluscardy, to be #0 his Fathers behove , and thas be could not authorize him 
therein, neither did he at all dire#ly authorize him , but in ſo far as they both 
Subſcrived as Principal and Cantioner in one Bond, 


Mr. John Phils contra Mr. John Cheap, July 26. 1667. 


Aſter John Philip purſues his Tenents upon a Diſpoſition granted 
M by Michael Philip, Compearance ismade for Mr. James Cheap, who 
Apprized from Michael Philips Heir, who alleadged that the Diſpoſition 
is nul], neither being Subſcribed by the Diſponer, nor by two Notars for 
him for albeit it mention the Subſcription of three Notars, yettwo of them 
Subſcribed not at the ſame time with the third, and neither of theſe two 
bear , that they did Subſcribe at command, but that they Subſcribed only 
for Michael Philip , becauſe that he could not Subſcribe himſelf : and albeit 
the Body of the Writ mention ſuch Witneſſes to the Command given to 
theſe Notars, yet it is written with another Ink, and does not appear to 
be Written at the time of the Subſcriptions , being the Hand-writ of him 
that Wrote the Body, which mentions to be Written by him at Edinburgh, 
and the Subſcription is at Newb»rgh, and becauſe the Notars Subſcription 
muſt give Faith to the Body of the Writ, and not the Body eo it. Ic 
was anſwered , that they offcr to prove by the Witneſles inſert, that the 
Command was given : It was anſwered that the Command being the moſt 
ſubſtantial point of the Subſcripticn, could not be proven, or upplied by 
Witnefles, Fathe Subſcription of the Notar, becauſe the party could not 
Subſcribe ſignifies nothing without the Command of the party, for whom 
they ſubſcribe, and Warrand or Command in moſt ordinary Matters is not 
at all probable by Witneſſes. 


The Lords fiund the Diſpoſition null, and that the ſubſcripiton of theſe two 
Notars not bearing, that it was by Command, could not be ſupplied by the Wyt- 


' meſſes, inſert, wnleſſe is had been the jubſcripion of an Connatar Subſcribing at 
' the ſame time with a Notar , whoſe Subſcription bore Command, Here it was 


Debated whether the Subſcriptions of Notars as divers times were ſufficient, oy 5 
the Subſcripion of a Notar who was not authorized by the Engliſh, and did for 
bear to AG at that time were ſufficient , but the former Vor made theſe to be 
mdecided , as not neceſſar , ſeing the Writ was annulled by the former 


Vat. 


Sir George Preſioun contra Tir John Scot, July 1667. 


Q John Scot having purſued for payment of an Annualrentv? 500. Merks, 
out of Sir Jobn Preſiowns Lands, he alleadged payment, thereupon Li- 
nſcontiſtation being made, he produces three Receipts, each 500 pounds; 


bearing 
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' bearing to an Accompt; and alleadzed that the odd filty Merks was for 
-” public Burden , which compleating three years, muſt Aſſoilzie from bygone 
Ir: was anilwered: the Diſcharges bore to þ but granted by a Fator , which 
' was not probative, and that they 'wanted WitneſT:s, and; that being given 
by a FaQtor, they could not infer payment of all preceeding : It was 
anſvered that Diſcharges of Annualrents, or Rents, are ſufficient withour 
Witneſlcs. of 

./The Lords foard that Diſcharges to Tenents were (w{fi lent without Witneſſes 
but 1.08 being gramed by an Amnualrenter to ay Heretor, and found that the 
Fuifdrs Drjckarge could bot infer payment of bygoness 


The Owners of the Ship called the Caſtle of Riga, comre Captain Seatonn 
| Eodey die. 


Aptain Seatouw a Privateer having taken a Ship at Sea, ſhews; 
(bn Pryze at Cremerty 3 the Owners purſue ReduGtion of that 
Decrett-before:the Admiral-at Ze1#h, who Aſli'zied- from the Reduion, 
and; yelhered to. the D-crect. the Owners now pariue a ReduGtion of both 
theſe Decreets upo i this Ground, that by the Treaty betwixt the King, 
and the King of Sw:4-n ; it is exprelly declared, that if any Swed,ſþ Ships, 
having a Patje from the Kings Council, or Colledge of Trade, or Goyer. 
nour of the Province where frac ſhe Loufeth , ſhe ſhall not be queſtioned, 

;nor any Inquiry anent the Goods, or Men, and that becauſe, by the Gid 
4/Preatyit is Agreed that the faid Paſſes, hill exprefly contajn that the 
+Bbip and whote 'Goods , belonging to the Subjets of Swedem , contained 
;no'Counretbartd Goods, and that apon Oath taken at the obtaining of the 
(Paſſe; "wa efd, the Governiur of 'Livi-3s, 'wherein Rig: lyes , hath given a 
\Palſoy bearing rhat the Owners of the Ship: called the Caftle of Riya, being 
Gititerw of Kige, did make Paith that Ship, being then at 4 mſterdam, did 
-wnety betong rothem, and was Eoaded with their Goods only , and ws 
Hired > Erumce for a Loiding of Salt, to be returned to Riga, andthat 
here # produced am Extrat out of the Admiraliry of { raxce, beati 
Parch td haV& been made, that the Ship, nor Goods, nor any part here 
di@net belong tothe Frerch nor Holtanders, and aCerificat from the Swe” 
liſh Reſident ih Hollnd, Regiſtrat in the Cffice of Admirality in Fugland, 
bearing this Ship 'to be a ſhip belonging to the Swedes , and yet ſhe was 
1dechred»Pryze; wponthis ground only , that the Sea-men did acknow- 
ledge they were Inhabitants in, and about 4mfterdarr, and that ſome of 
bem,Depored, that the ſhip was a D#tch bottom 3 and one of them De- 
poned,: that they: were payed by the Skipper, who received the Money 
roma Water Bailzie in Amfeerdam, withoutproving that the ſhip or gook 
belonged fo Hollznders, which 'conld not have been ground, ſeing the Palke, 
.and Treaty'did Exeem them from giving an Accompt, -or Inquiry anent 
their” Mariners, It was anſwered for the Defenders, that all theſe Paſſes and 
Papers were a meer Contrivance, and calls not in the Caſe of the Treaty, be 
cauſe theſhip Louſednot from Kiga, but from Amſterdam , and the Pa 
did not contain the (particular Goods, and Quantities, according to the 
| Conditiqns of the Tre ty, an4 that the Teſtimonies proved that the ſhip 
| had on a Dutch Flag, that ſhe came hot by the Channel, but about the 
Back fide of Brg/and, and that "the Company was afraid to meet with 
otiſþ and Exgizh Privateers 3 'and, having met with a ſhip in their Courle, 


Tapke tor the DurcbFleet ,' calling'it their own Fleet, all which were ſtrong 
2c} By 
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and therefore, 1n reſpeR 0 


was, no ground to proceed thereupon , 
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Evidences that the ſhip belonged to Holland, . It wasanlwered that albeir 
the Paſs mentioned not the parcicular Goods, which it could nor do, the 
Nhigh b&g, but-10 - be Loaden, the Certificat did abundargly fupply-ghat, 

prefling the Loadwng, as fgr the preſumptions they are of no force, be@ulſe 
the Skippet, though a Dutch.mas , yet- waslworn a, Cyizen of Rigs, and 
might-juſtly be moreafraid of the Engliſh and, Scots, then of the Line6h, and 
they might call rhe«Dutch Fleet, their ow, Ri tony of their Na- 


i 
100.3 .at Jaſt they produced . a Letter of the Kings, bearing that is Ma- 
; Dy AR gear RT, , thit'elils was a hip belong 
des 5 and both by it, and by aformer Letter, did -peremprorly Comi- 
mand the Delivery thereof , and the Goods, Ir was anſwered the Kings 
Letter was impetrat upon falfe Information 5 and if His Maj-fty had knowa 
the true ſtatc of the Caſe as it now ſtands in the Evidence, He wo 
not have ſo Written 3 nor doth His Majeſties Letter, gratited induditepy- 
#,. prejudge the privat Rights of bis Subjects, "_ ater 
The :Lords found that the Teſtimonies "of the .Witnefzes did ngt 
prove, that the ſhip and goods belo to any of His Maj.ſties Enemies, 
F the Paſs, Certificat, Treaty, and His Majefties 
Letter, they Reduced both the Deereets. (50 | 


| Y -a Joh 31. 1667, | > : bis \ 
{His Cauft being again Debited, it was alleadged that theformer In- 
' t:rlocutor having proceeded mph; fn His Majefties Letter , there 
,N ecaule it was granted in4ndite pey- 
te , and Ads of Parliament being done by His Majeſty, without conſenrof 


of Effates,” prejudge no” party” as to their 'privat Right,” bur ſuch as are 


called, much lefs Letters *thus impetrat upon (importunity., and groundlefs 
Reprefentation , 3nd: this Letter is Derogat by a pe PRE Letter 
to the Lords, Recorded ih the Sederunt, warranding the Lords to 
' And-as to the Swediſh Treay, it can-never beunderſtood x 
then as to Counterband Goods,” which-are the Native Commodity of the 
Swedzſb Dominions,for albeit ſome of theſe be diſpenſed to the Swedes, becaule 
moſt of the Growth of their Countrey is: ſuch', yet it cannot be extend- 
ed to this Caſe, where the Swedes Counterband Goods in 
and carry them to France, both being His Majeſties Enemies , neither can 
the Paſs be ſufficient, except as to fuch ſhips-as are within Swedes, and 
where the particular Goods, upon Oath are Atteſted; and expreſzed in 
the Paſs,neither of which is 1n thisCaſe. It was anſwered that they opponed 
the former Interlocutor, and that a ſolemn Treaty, with fo c ble an 
Allie as the King of Sweden, is not to be Retrenched, nor Limited, but 
by the exceptions contained 1n it ſelf, and in it there is no ſuch exception, 
bur generally the Pals, as is there qualified, excludes al} ſearch or. queſti- 
on of Men or Goods, which is alſo the Kings meaning, which appears ex- 
py by the forefaid Letter,which albeit it could not Derogat from a privat 
ight,yet may well clear the dubious interpretation of a Treaty,and isfuffici- 
ent 1n this Caſe, where the King alone at leges bello, 


The Lords wpon conſideration of the laſt Diſpute, did ordain the Preſident to 


Hate the Caſe, ard repreſent it by the Secretary tothe King, both as to the 


weaning of the Treaty and the Letters, and ſpecially wh:ther Counterban4 Goods, 


net being the Growthef, nor Loadenin $weden, were priviledged to the Swedes 
thereby; The 


{&, NDecirons of tbe [| ords o Yeſſion. 
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11012112) | Heyderons contra! Henderſon , Noyemler 34. 1667. 


'T 1 #:d:ris infilted in the Cauſe mentioned, Jamary' 31, 1667. whi 

vl was og fully Debated above; and' it. was allea wat 'that the py 
leaſt donatio mortis canſa, orit leaſty 
Ot; obly iQ cafe the Diſponer died before 
that his Gmple feturning, without any further, purifiey 


. i queſtion-Was;2 Teſtametit Or a 
Ki alDonation,: to take fe 


©Ng. Feru 
3 Condition, and made it null. | | 
The Lords having confidered the Writ, found" that albeit it was' not 
formal, yet it had the Efſentials of a Dis and Donation, is;er 
rs return , unleſſc he had 
rgvockediit 5 for they found that the wards/being, that he Neajn 
. urrey 


; rerurned.got Mm 
Jy 


ſe FagPeannext: 1p the Hiſpoſutive wor: 
= the Executive ' Clauſe, of Enterjog by the Superior, aud taki 

Poſſeſion , which was cleared by.the Poſterior Reſcrvacion, tq recal tab 
.':; It:was Farther offered to be proven, that the Diſponer not only return- 
ed, .but recalled the Diſpogittan ,,.jn {; far as-he' had it in his own hands, 
and power after. his return, ; Is was anſwered that it was po way relevant, 
unleſie the Dativery- of it. hoc iminjtu were proven, for he might have hadit 
in his hands upon many other accgunts, . It was anſwered that the very 
having of the ; Writ, did preſume that it was Delivered, unleile the other 
Party. : waald offer them to prove that' ir came in his hands io + 


MIXEC, . : 

.' Which tbe Lords found Relevant, 

-:; Thereftrr: it was alleadged, that as the Diſponers having of it, preſum- 
cd Revocation, fo the Acquirershaving' of it hereafter, preſumed a pal 
fing fram: that Revocation; and a Reviving of the Right, and now 
it is-in.the- Acquirers hands y as to this point the Parties ,did not De- 
bate , but it occurred''to. the Lords that the Diſponers having , might 
be ſufficient.to infer, Delivery , but would not infer that the AC- 
quiters having thereafter. , would preſume paſſing! from the Revo- 
cation ; —_ the 'Clanſe referving to- the | Dilponer a power to 
Reat; made" the naked Recovery of - the Writ. fuficient ro him, and 
Fd. andul ir ; © but ie was more dubious , what was requilit to 


=&y/\ve it , whether naked Having , or expreſſe Delivery , hoe iniuits, 
or 


Gid'Cabſ being again called ; rhe Preſident preſented the Long 
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or if ſomething were not requiſite in Writ , and therefore before an- 
ſwer to that point. 


The Lords ordained the Purſuers who now had the Writ to condeſcend, and 
prove how they got it. 


James Maxwel contra' Adam Maxwel, November 15. 1667. 


Ames Maxwel, and the Umqubil Lady Hjltown his Spouſe, having DiC. 

poned their Land to Adam Maxwel , 7 pu now purſues. a Decla- 
rator of Truſt, whereupon the Lords formerly ordained Compt and Reckon- 
ing, that it might appear what Adaw had Expended upon the accompt of 
che Truſt, In which Accompt Adam gives up certain Bonds by James, 
whereunto he had taken Aſſignation, againſt which, he could alleadge no 
more then what he truely payed out, in. reſpectthe time of the Atligna- 
tion he was intruſted by the Purſuer. The Defender alleadged nor rele- 
ver, unleſle it were alleadged he was . intruſted to Compone for the 
Purſfuers Debrs 3 but if it was only a Truſt of his Land , and not a gene- 
ral Truſt of all his Afﬀairs,it could not reach their Bonds , and albeir upon 
the account of Friendſhip , or Charity, the Defender might be defired to 
take no more then he gave, there lyes no Obligation in Law, or Equity 
upon him ſo to do; but he may demand what the Creditors, his Cedeants, 
or any other Aſfigney might demand, The Purſyer anſwered that the in- 
tent ofhis Truſt 1n his Lands, beingto preſerve him from the rigour of his 
Creditors, it-was againſt that Truſt, co the Truſty to ule the ſame rigour 
himſelf. 


| Which the Lord: found relevant , and ordained Adam only to gt allow- 
ence of what he payed outs 3x ag 


Laird of Calteraes contra Silveſter Chapman; November 16, 1667; 


FNUleeraes having purſued Silveſter Chapman for payment of a Bond 
of two hundreth Merks, ſubſcribed by the initial Letters of the De» 
fenders Name. | | —_—_— ; 
The Lords ſuſtained the purſute, the Defender being in uſe thus to ſyb- 
crib: , and that he did ſubſcribe this Bond » the Notar and three Witneſ 
ſs inſert being Ex4mined, they proved the Defenders cuſtom fo to ſub- 
ſcribe, but as ro the Actual ſubſcribing of this Bond , two were affirma« 
tive, and two were negative, denying their ubſcription , Deponing that 
they remembred not they ſaw the Detender ſubſcribe; The Purſuers own 
Oath was alſo taken ex off:cio,who affirmed the truth of the ſubſ{cription,and 
that the Witneſſes inſert were prelent, the queſtion aroſe whether the veri- 
ty of the ſubſcription were proven. 


' The Lords found that it was ſufficiently proven, the Purſer beinea man above 
 ſuſpition , and no improbation proponed. 


Chalmers and Gardner contra Colvils, Eodem die; 


Mmm and her Children purſues Hugh Colvil and others, for EjeRing 
them out of their Houſe and "Lands of Lady- kirk, and ſpuilzy of their 
Goods therein ; the Lybel being admitted to Probation, not only a Wit- 
neſſe Deponed, that he ſaw the Defender open the Purſuers Doors , they, 
being abſcht in Edinbwrgs, aid —_— with then, and caſt out their Goods 

and 
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and enter in Poſfeſſion , who was admitted, cum mote, as being Interefſe, 
as Tennant, and concurring with theſe Purſuers, 1na | rm with theſame 
Defenders before the Council, upon the ſame Ground, the reſt of the Wit. 
neſſes proved, that the Purſuers were in poſſeſſion at , or about the time 
Lybelled, and that they wentto Edinburgh, and Locked their Doors, ang 
took away the Keys 3 and ſome of them Deponed , that the night before 
the Defenders Entry, they ſaw the Doors Locked, and that the next day 
after they ſaw Hzgh Colvil, and ſeveral others in the Houſe , and feyery 
Goods that were in the Houſe caft outof the Door , and that Hugh cont. 
nued in-Poſſeſſion, and took in the Goods again. . 


Which the Lords found ſufficient to prove the EjeFion and Spuilzie, ſeing the 
Defender 46d wot in(tru# that he entered by Authority of Law, 


The. Defender alleadged at Adviſing the Cauſe, that the Purſer haq 
a Huſband, who within this Moneth, was [cen at 4#r, and offered toproye 
by his Oath, that he had Ceded the Poſſciſion, _—_ Warned, and gave 
Warrand to'the Defender to Enter, and therefore, he being Deming: bg. 
worum, , his Wife and Bairns had no Intereſt to purſue, and though they had 
his Oath was ſufficientto inſtru& the Lawtulneſs of the Defenders Poſefon, 
and that the Wifes Oath inlitew could not be taken, to Eſteem her Hul. 
bands Goods, It was anſwered , that it was notourly known , that the 
Huſband had been two years out of the Countrey, and having gone to Seq, 
was commonly repute dead, and thereforethe Wife being in Natural Po 
ſ{fſion, might lawfully purſue this Action, neither was it relevant that the 
Husband promiſed to quite the Poſseflion , which being but an obligation, 
could net warrand the Defender, brevi man, to caſt them ont , unleGhe 
had been preſent, or conſented tothe Entry, or had given a Renuncigtion 
of his Poſeſſion, with a Warrand to Enter brevi manu, 


The Lords. in reſpe# both Parties acknowledged, that the Hu:band had bees 
a great while abſent, found the Aion competent to the Wife : and found the 
the Hubands Ceding the. T ofſeſſron, 4s was allﬀadged was nof relevant, and or. 
datned the Wifes Oath, as to the quantity nd value of the Goods Spwilzied, t 
be taken, and granted diligence to the Defender to Cite the H usband, if they coald 
find him, tothe ſame Dyet to give his Oath , veſerving 1s the Lords what the 
Wifes Oath could work , asto the eſtimation of the Goods , without the Hoſ- 
bands Oath, 


White-kead of Park contra John Stretoun, Eodem die. 


WY eee of Park purſues Fohn Stratoun for reſtitution of an Horſe, 
which he delivered to his ſervant,to be put inthe Park of Hoh-rood- 
houſe to the Graſs, and which now cannot be found. The Defender al- 
kkadged that he was lyable for no Loſs or Hazard, becauſe at that time, and 
long before, there was a placad fixed upon the Port of the Park , that be 
would be anſwerable for no Hazard or Loſs of any Horſe put in there, by 
Stealling or otherwiſe, which was commonly knownat, and long beforethat 
time. It was anſwered , that this Aion being founded upon the common 
round of Law , naute caupones. ſtabularij, ut que receperint reilituunt , the 
= cannot be taken away - but by paRion 3 and the putting up of a 
lacad 1s no wayes ſufficient,, nor was it ever ſhown to the.purſuer, The- 
Defender apſyered, that the Purſuer having only delivered his: Horſe to 


his Servant to, be put in, the Park , without any expreſs. communing 
or 
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or. conditions , .it behoved to. be underſtood on ſuch Terms as - was 
uſual with others ,, which were the Terms expreſt in the placad. 


which the Lords found relevant , unleſſe there had been a ſpecial a+ 
greemrent , in which caje chey found the Defender, or his Servant, ſhould haut 
ſtowen what was in the placad. 


Executors of Iſobel Trotter contra Trotter, Novembter 20, 1667, 


Eorge Trotter and Fames Lundy his Cautioner, having granted a Bond 
(; of 636. pounds to Jehn Trotter, and the fame being Aſſigned to Iſo- 
bel Trotter, and Confirmed by her Executors, they purſue Lundy, who al- 
leadged Abſovitor, becauſe he offered him to prove, that the Bond was 

ted blank in the Creditors Name to Fames Trotter, Father to the ſaid 

vbel, who filled up the Name of Fob: Trotter (his Brother) therein, and 
took an Aſlignation thereto, in Favours of iJobel, who was then in his Fa- 
mily, having no Means of her own, and therefore it is in the ſame caſe; 
as if it were a Bond of proviſion, - granted by the Father to the Daughter, 
or taken in her Name, which may alwayes be diſcharged by the Father, 
or altered by the. Father at bis pleaſure z anderue it is that the Father gub- 
mitted the fame, and was Decerned to Diſcharge the fame, which is 
equivalent to a Diſcharge. It' was' replyed, albeit Bonds of proviſion to 
Children be alterable by their Fathers before any thing tollow,yet if they be 
delivered to the Children, ur which is more, if they be Regiſtrate, they 
become the Childrens proper Right, and cannot be recalled, 182 ef, this 
Bond though it had been blank, ab #rigine, it was filled up in Fohn Trot. 
ters Name, and filled up before the Submifhion 3 yea Iſobel was dead, and 
the Sum confirmedin her Teſtament ; fo that her Father could not DiC 
charge it propris nowine, or as his Adminiſtrator, It occurred further to the 
Lords, that albeit the Bond was Regiſtrat, the Afaignation granted tothe 
Daughter was not Regiſtrat, ſo-that if that —__—_— remained ſtill in 
the Fathers power, the caſe would be alike, as if it were-a Bond of pro- 
viſion, taken origirally in the. Daughters Name; yet this not being plead- 
ed by the Parties ; And that the Afignation was. Intimat that it was not con- 
ſtanr, thatthe Afſignation remained in the Fathers: hands. 


The Lords repelled the Defenſe, tn reſpe# of the reph. 


Colonel Seatoun chntra the Lairdof Balwhilly, November 22, 1667. 


He Laird of Balwhilly having ſeaſed upon a Ship belonging to the 
Datch, during the War, Colonel Searown, Governourof the Fort at 
Braſſze-ſound, medled with the Shipand Loadning , brevi maze, for the: uſe 
of the Gariſon 3 Balwhilly purſues a Spuilzie before the Admiral- : . Colonel 
Seatown gives in a Bill of  Advocation on this. Reaſon, that Be/whilly havitg 
no Commiſſion, albeit he did feafe -upon. the Ship, yet/ it\belongs toi the 
King, and the Colonel had a Warrand from the Lord Commiſſioner to In- 
tromet therewith, for the Gariſons. uſe, and therefore in the Cauſe concern: 
ing the King, His Majeſties Advocat and Officers were not obliged to an- 
ſwer before the Admiral, nor could they attend there , and' therefore the 
Adyocation ought to be paſt. It. was anſ{wered:, that the Reaſon. was in 
cauſa, and not relevant, for the Adyocat ought to: have a'Depute before the 
Admiral, which is a Supream Court, ,and: Proceſs waritipr inthe firſt inſtance 
ought not to be Suſtained before = Lords , and that whatever they. pre- 
z . tend- 
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tended in the poynt of right , Spoliatas eft ante omnia reitituendy; 
The Lords having leard the Parties wpow the Bill in preſentia , ordaing 
the ſame to bepaſt. | 
it was then defired , that as before. the Admiral , the Colonel be. 
hoved to find caution , not only judicio fiſti , but al'o_ ;zsdicatum 
folvi , that he may be ordained to do the ſame beforethe Lords, 


Which the Lords refuſed, but granted the CAduocation in commyn 
form. 


Sir Robert Montgomery contra Alexander Rankein, November 23. 1667, 


Ir Robert Montgomery having obtained Decreet againſt Antonia Brown, a; 
g repreſenting Sir John Brown her Father for two thouſand Merks, Arreſts 
the price of a chain due to A#tenia, in the hands of the Lord Melw, and 
purſues to make forthcoming 53 Compears Alexander Rankein and proJuces 
a Decreet obtained againſt Antonia, and thereupon an Arreſtment by the 
Sheriff of Fifes Precept , and a Decreet .of the Sheriff thereupon, in Ju 
lat, the Arreftment being in the ſame Moneth, and craves preference, be- 
cauſe he had: the firſt compleat Diligence. It was anſwered, that Sir Robers 
having firſt Arreſted in March Jaſt ,-- and'brft intented Procelle there. 
upon before the Lords, and haviog infifted "therein the laſt Seffion; was 
kept off by the compearance- of the Lady Cu/ermy, who alfo pretended 
Right to the Chain and has failed in no: Diligence, and therefore ought to 
be preferred to a poſterior Arreſtment, albeit it have the firft Dccreet of an 
inferiour Court; both Arreſtment and Citation being after his, for he hay- 
ing affe&ed the Sum by an Arreſtment, the matter became lirigious, andno 
poſterior Diligence, nor Sentence of an inferiour Court could excludehimhe 
ufing all Diligence before the Supream-Court, and not living within the 
Sheriffs Juriſdiction, and the Sherifis Decreet being only m abſence,otherwile 
no Proecis upon, any Arreftment'/before the: Lords can be ſecure, but others 
may anticipat them, by obtaining Decreets before inferiour Courts , which 
are far res.rwter ver rf It was anſwered, 'that it was not the Arreſtment, 
but the Sentence to make forthcoming, that tranſmitted the Right, asbe- | 
Ing a Judicial Afﬀignation, :and therefore the firſt Decreet is preferable; for 
as Poinding might have been uſed upon the Sheriffs Precept,notwithſtand- 
ing of a prior Arreſtment, and Dependance before the Lords, ſo mult the 
Sheriffs Decreet which is equivalent, have the ſame effc& , and Sir Robert 
ought to impure it to himſelf, that took not the ſhorteſt way in purſuing 

Ic the Sheriff, 

The Lords found the firſt Arreſiment , purſued before themſelves ſite mota, 
ard the frrſt Citation preferable to a poſterior Citation, and Arrefiment, though 
obteiwing the' firft Decreet, and therefore preferred Sw Robert Mompomery, 
and. would not' "ting in the Parties pari' 'paſlu,the fir Apreihment aud Cita- 
tier being ſeveral: 'Moneths before the other, | 


"Lord Juftice Clerk contra the Laird of Lambertoun , Fodem die. 


" Reptoun Juſtice Clerk having purſued Lmberrows for the Spoil- 
JF ing of his. Woods, and Planting inthe beginning of the Troubles, rhe 
Paities did? agree; that what Detriment of the Wood ſhould 'be proven by 
Witndkesto be'Adduced Wrc ide, the one half thereof ſhould be'payed by 


The 
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The Lords granted-Commiſſion to five of their Number, who Examined 
Witneſses upon the place : three of the Purſuers Witneſses proved the half 
of the Damnage , to be eleven thouſand Merks, and gave clear Reaſonsof 
their knowledge, two of them were uſed by the Defender alſo, and two or 
three of the Defenders, other Witneſses Deponed that the whole Dam- 
nage was about two thouſand Merks, and a third ex asdits agreed in ſome 
points. At the Adviling of the Caule, the queſtion aroſe whether the Lords 
might modifie betwixt the two Extreams,or it they ought to. Judge according 
to any two ofthe higheſt Teſtimonies,or according to the moſt pregnantTelti- 
monies , giving the cleareſt ground of their Knowledge, 


The Lords fownd the moſt pregnant Teſtimonies to be the Rule and Decerned, 
according to the leſt , that the Purſuers — did prove , as being that 
wherein all did agree, and not according to the moſt quantities that ſome 
proved. 


Mr. John Hay of Hayſioun contra Mr. Fohn Drummond, and Patrick 
Hepburn, November 26. 1667. 


Aſter John Hay having purtueda ReduQtionof the Rights of ſome Lands 
1 againſt Mr. Johns Drummond,and called for the Rights made to him by 
Umquhil P atrick Hep! «rn», Mr. Fohy Drummond got three Terms to produce, 
reſerving his Defenſes , and at. the laſt Term, alleadged no Certification a- 
ainſt the Rights granted by Patrick Hepburn , becauſe none to Repreſent 
atrick, Hepburn were called , a Diligence was granted Incidenter to the 
Purſuer to call the Repreſentatives of Patrick Hepbarn , whereupon he 
Cit-d Patrick Hepburn his eldelt Son, and appearand Heir, who having got- 
ten one very ſhort Term, and that circumducetl again him.- It was now 
alleadged,that all the Terms ought to be granted to Patrick, Hepburn, ſeing 
he was a Party necelsar, to be called, and his Rights were to be Reduced. 
The Purſuer anfwered, that this being a fingle ReduCtion de jure , there 
was no more due but one Term. 2dly, Albeit more were due, ' yet Mir. 
John Drummond having run three Terms'already, he can crave no more 
but one, upon the account of Patrick Hepburs his Author. 


The Lords in reſpeF, the Term Aſſigned to Patrick Hepburn, was but 
on ſix dayes, allowed himy a ſecond erm, and ordained ts to be Intinzat by 
the Ordinar to the Advocats, thats in ſingle Reduitions of Rights of Landy, 
they would grant 1wo Terms for produGion, and is Redutions, and Improba- 
tions thyce only, 


Captain Bood contra George Strachan, November 28. 1667, 


(pre Bood, Caprain of one of His Majeſtics Friggats , purſues (Zeorge 
\_,Strachan, who had Commanded that Friggat for a tune, and was fent a 
Voyage therewith, from Bre/jze-Jownd to Londen , to reſtore a part of the 
Our-reick of the Ship, which he had not Delivered, but had excepted 
in his Diſcharge as beimg worn, tollen or loſt z and now it was offered to 
be proven, that he Sold and Diſponed upon the ſame partjculars he fo re- 
ſerved. The Defender alleadged Abſolvitor from ſuch particulars as he 
condeſcended upon , becauſe he did waire out a confiderable Sum of Mo« - 
ney, fot Repairing the Out-rige, and neceſsars to the Ship during the Voy- 
age, 'for which, in cafe of geceffity , he might have Sold a. part of the 
Out-rige. 2dly, Albeit hemight fot have. Sold the fame , yet, he may 
retain, or compence the price thereof, with what he waired out ly, 
and profitably for the Out-rige of the Ship. 3dly He offered him to 
prove 
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prove, that ſuch parts of the Out-rige in queſtion as he ſhould condeſceng 
updn, were worne and ſtollen , which being his Defenſe, he ought to be 
preferred inthe Probation,unto the Purſuer, who ought to have no other Pro- 
bation againſt him, being a Perſon Intruſted but his own Oath, much lets , 
contrair probation by Witneſses, that they were not Loſt , but Diſpoſeg 
upon by the Defender. 

The Lords Repelled the firſt and ſecond Defenſes, and found that al- 
beit the Captain might have Hypothecat his Ship, or Outerige for the neceſar 
Expences waired upon her, yet that he could not Sell the ſame, and that 
de fafo he did notl Sell the ſame, becauſe the Purſuer offered: to prove he 
Sold them at Lieth after his Return, and found the ſame probable by, Wit. 
nefes, and preferred the Purſuer in probation thereof,ar.d in reſpett of ſo un- 
warrantable a way of Diſpoſing , they would neither allow Retention, nor 
Compenſation, but left the Defender to make his Application to the Exche. 


quher for his payment, 


Margaret Pringle and her Spouſe, contra Robert Pringle of Stichy! 
November 29. 1667. - 
Argaret Pringke purſues an Exhibition of all Writs granted by, or to 
M her Umquhil Brother, ad deliberandum. It was alleadged no Pro. 
ceſs, for Writs granted by him to Strangers, except ſuch as were in his 
Family conform to the late Deciſion,$Schaw of Sornbeg contra Tailzafare,which 
they declared they would followas a Rule. The Purſuer anſwered, that 
he Infiſted for Exhibition of ſuch Writs as were granted by the Defiin& 
to any perſon which were in his poſseſſion, or Charter Chift the time of 
his Death. 
Which the Lords Swſtained, 


Duke Hamiltoun contra the Laird of Alaydine, December 6. 1667; 


He Duke of Hamilteur having Charged the Laird of Alardise for the 

ſix Terms Taxation, Impoſed 4m 1633. He Suſpends on this Rea: 
ſon, that four Terms were payed: by the Earl of Marisbal Sheriff, which 
muſt Exoner him, and all other perſons of the Shire, and is inſtrufted by the 
Books of the Clerk to the Taxations. It was anſwered, that the Reaſon is 
not relevant, becauſe the Sheriffs did ordinarly Lift a part of all the fix Terms, 
and albeit the Sheriff compleated the firſt four , yet he might have done 
it out of his own Money, or out of the other two 3 and ſo when the Kin 
Charges for the other two , the Sheriffs Diſcharges will Exclude him , 6 
that he ſhall not want the firſt four , but ſo much of the other two, and 
therefore unlels the Suſpender can produce a Diſcharge ofthe firſt four, the 
general Diſcharge granted to the Sheriff cannot Liberat him. It was anſiver- 
ed, that when the King or his ColleQor Charges, the ColleQors general Diſ- 
charges cannot but meet himſelf, and whether -the Suſpender had payed or 
not, the' general Colleor cannot ſeek thele Terms twice. It is true, If the 
Sheriff were Charged, the Suſpender behoyed toſhow to him his Diſcharge, 
but the Earl of Merishal Sheriff, could not Charge the Suſpender for the 
Taxation of theſe Lands, becauſe: the Earl of Marishal was both Sheriff, and 
Heretor at that time , and Sold the Lands to the Suſpender with War- 


randice, 
The Lords found the general Diſcharge ſufficient to the Suſpender, ageinſt the 
general ColleFor, or any authoriſed by oe ge 
r 
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Earl of Lauderdale and John ma contra Major Biggar , December 
7. 1661, 


He Earl of Lauderdale, and Joby Wachop Macer, purſue a ReduRi- 

on and Improbation of the Rights of the Lands of H#1, againſt Ma- 
jor 8igg-r =y craved Certification , contre 108 produFa, The Defender 
alleadged no Certification, becauſe he had produced ſufficient Rights to ex- 
clude the Purſuers Title, viz, Infeftmentslong prior to the PurluersRight. 
It was anſwered, that this could pot ſtop the Certification, unleſs the:De- 
fender would declare he would make uſe of no-other Rights urthis Inſtance, 
otherwiſe the Purſuers behoved to Diſpute with himupon every ſingle Wrix he 
produced.and behoyed to Diſpute the Reaſons of Reduttion with him before 
the Produftion were cloſed. The Purſuer anſwered that his alleadgeance, 
as it is proponed, was alwiſe Suſtained without declaring that he wanld 
make uſe of no more, 


. The Lords found the Defenſes (as proponed ) relevant, and ordained the 
ordinar to hear the Parties Debate upon the Rights produced, and if theſe 
ſhould not prove ſufficient, the Lords thought that the Defender might be 
forced at the next time to produce all he would make ufe of in this Cauſe, 
that ſo the Purſuers were not delayed upon Diſputing upon every fingle 


Writ, 
Earl of Caſſils contra Sheriff of Galloway, December 10; 1667, 


"”- Earl of Caſſils purſues, the Sheriff of Gallaway, and the Tennents of 
Achnotorech for abſtrated Multures, and Infiſts on this frouny againſt 
the Sheri, chat he being Heretor of the Lands , and Vaſlal to the Purx- 
ſuer, did command them tq leave the Purſuers Miln, and come to his own 
Miln, and ſo was Liable, The Defender alleadged, that this Member of the 
Summons 18 not relevant, becauſe any man may defire any perſons he pleaſes, 
to come to his Miln, and there was never a purſuterSuſtained againſt any 
others then the Abſtratters and not againſt thele to whoſe Miln they came. 
2dly, It is not. Libelled that the.Detender.got a gicater Duty upon the Ten- 
nents coming ta his Miln, and although he had, it were not relevant, 3dly, 
By the Defenders Rights he is Liberat of all Myltures, except Knavſhip 
and Bannock, which is only the Hire due to the Millers for their Service, 
and there is no obligement upon him to cauſe his Tennents come to the 
Miln. It was anſwered, the Purſuer offered to prove the Defender had 

ten a greater Duty upon the Tennents coming to his miln ; and albeit 
the Aſtrition be only of Knavſhip and Bannock, that is not alone due for the 
Millers ſervice,but there is a profit thence ariſing to the Maſter, that the She- 
riff being Heretor and Vaſlal, albeit he be not perſonally obliged to cauſe 
the Tennents come to his Miln, yet the Lands being Aſtriged by his In- 
feftment, it was his fault to remove them. 


The Lords Aſſoilzied from that Member of the Lybel, and foundit not rele- 
vant againſt the Heretor, bus only againſt the Tennents. 


Mr. Redger Hog contra the Counteſs of Home, Fodens die. 


Mit Rodger Hog having Appryzed certain Lands from the Laird of 
Wauchtoun 10 Alcaml#s, which were Sold to Wauchtous by the Earl 
of Home, with abſolute Warrandice : Upon which Warrandice there was 


In- 
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Inhibition ufed, whereupon Mr, Fcager purſues ReduQion,of an Infeftment 
_ of Warrandice \of theſe Lands, granted by the Earl of Horre to my Lady, in 
Warrandice of the Lands of Hjr{l, and that becauſe the faid Infefiment of 
Warrandice is poſterior tothe Inhibition. TheDetender alleadged,that there 
- could be no Reduction upon the Inhibition, becauſe therewas yet no Diſtre 
- which with a-Decreet of the Liquidation of the Diſtreſs, behoved to prececd 
any Reduction; ant albeit there might be a- Declarator, that my Ladies tn. 
feftment ſhould not be prejudicial to the Clauſe of Warrandice, or any Dif: 
tres following thereupon, yet there could beno Reduction till the Diſtreg 
- were Exiſtent and Liquidat. The Purſueranſwered, thata Reduction upon an 
Inhibition, was in effe@ a Declarator, that the poſterior Rights ſhould not 
jadge the Ground of the Inhibition, for no Reduttion is a ſolute, but on- 
ly in'fo far asthe Rights Reduced, may be prejudicial to the Rights, where. 
upon the Redudtion proceeds, 


"The Lords Suſtained the Reduion to take effeF, ſo (von as any Diſtre(ſ; ſhould 


OCUENY. 


Mr. James Stratton contra the Counteſs of Home, Eodem die, 


Aſter James Stratton Miniſter of Gordown,having obtained Decreet con- 
.&YA form, upon an old Locality, Charges my Lady | Home for payment, 
who Suſpends , and alleadges that ſhe muſt be liberat of a Chalder oi Yigu- 
al contained in the Decreet of Locality, becauſe after the ſaid Decreet, a 
part ofthe Paroch of Gordown was dilmembred, and Erected ina new Paroch, 
and the Earl of Howe burdened with a new Stipend , and the Miniſter of 
Gordoun Liberat of a great part of his Charge ; in conſideration whereof 
the Miniſtcr then incumbent quite a Chalder of his Decreet of Locality, 
and: aquieſced 1n the relt without ever Demanding any mores» and fo did his 
Succeſsors, now-by the ſpace of ſixteen or twenty years, The Charger an- 
ſrvered;that his Predeceſsors forbearanceto Liftthat Chalder, cannot inftru& 
his Conſent, and though he had expreſly Conſented, he could not prejudge 
his Succeſsor, unleſs that Chalder had been applyed to the new Kirk by Sen- 
tence of a Judge. 


The Lords found the foreſaid Reaſon relevant againſt the Purſeer in polseſsorio, 
ay and while he declare his Right here ut was repreſented, that rhe Miniſter had 4 
ſufficient S1ipend beſide the Chalder in queſtion. 


. Mr. Rodger Hog contra the Counteſs of Howe,December, 11. 1667: 


Mt Rodger Hog Inſiſting in his ReduQion mentioned yeſterday, upot. 
his Inhibition the Counteſs of Home alleadged, that ſhe had Right 
from Appryzers, who would exclude the Purſuers Right and Inhibition, 
and would Defend her ſelf thereupon, and not ſuffer her Right to be Re- 
duced ex capite Inhibitionis, and might thereby exclude the Purſuer from 
any Intereſt. It was anſwered, that the Reduction being only upon an [n- 
hibition, . there are no' Rights called for, but Rights poſterior thereto, and 
it _ prejudge any prior Right, which the Purſuer is content ſhall be 
reſerved, 


Tet the Lords Admitted the Defender to Defend upon any prior Right, that 
might exctude the Purſucrs Right, 


Hunter 
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Hunter contra Wilſons, December 13, 1667, 


T T Unter having Charged W: ſoxs for payment of 500 Merks, contained 

in their Bond, they Suſpended on this Reaſon, the Bonds bears ex- 
pre{ly, that the ſame ſhould not be payed, till the Suſpender be put in Poſ- 
{flivn of a Tenement of Land in Glaſgow, for'a part ofthe price where- 
of the Bond was granted , Jta eſt, they neither were, nor can be put in 
Poſſefſion, becauſe the Houſe was burnt in the Conflagration in Glaſrow., 
It was anſwered nor relevat, becauſe after perfeCing the vendition peculium 
eft emptoris, and therefore this being an,accidental Fire, wherein the Seller 
was no wayes in cpa, nor in z#zora, 1n reſpet, that at that time there was 
a Liferenter living, whoſe Liferent was reſerved in the Diſpoſition. It was 
anſwered, that albeit in ſome caſes the peril be the Buyers , yet-where 
there is an expreſle obligement, that no payment ſhall be until Poſſeſſion, 
by that expreſſe PaRion, payment cannot be ſought, It was anſwered, that 
the Buyers had taken Poſleſon after the burning ,and had built the Houſe. 
It was anſwered, that the Polleſhon of the Ground, cannot be faid the Poul 
kffion of the Houſe, Terrs non eft Domus, and therefore this being but a 
fmall part ot the price, in ſuch a calamitous Caſe , the Suſpenders ought to 
be Liberat thereof. 


; Notwithſtanding of all theſe Alleadgeances, the Lords found the Leiters a 
proceeded; Lere 1he Buyer was Infeft before the burning, and did voluntarly take 
Poſſej.0n after the burning. . 


* Robert Hamiltoup Clerk, contra Lord Balhaven, December I4 1667. 


"THe Lord Balbeven having Diſponed the Barony of Beil to Joby 
| Hamiltoun, Son to Robert ,Hamiltiun Clerk , reſerving Roberts Lite- 
rent, with power to diſpoſe of fouty Chalders of ViRual at his pleaſure, and 
to ſet Tacks, for what time and Duty he pleaſes, and containing an ex- 


preſs Provition, that it ſhall be leiſum to Robert todo any. Deed in Favour 


of my Lord Balhaven,and that the Fee ſhall be burdened cherewith, and it is 
Provided, that all Rights Kotert ſhall Acquire, ſhall accreſce to his Son,who 
s to — Balhavens Oye, and failzying of the Sons Heirs , mentioned in 
the Diſpoſition, Robert and his Heirs are 1n the laſt Termination,. Thereat- 
ter, Robeyf enters in a Minut with my Lord Bathaven, by -which he is 
obliged to Accept an hundreth twenty ninethouſand Merks, and therefore 
obliges himſelf, and as taking burden. for his Son , and .as Tutor, and 
Adminiſtrator to him, validly, and ſufficiently to Denude himſelt and his 
Son of their Rights, to any that he ſhould Nominat :. but here is a Clauſe irri- 
tant, that 1t Money,. or ſufficient Perfans to grant Bond to Rubert , be not 
delivered to Robert at Lambmaſs laſt, and payment made of the Money at 
Martinmaſs laſt, that the Right by the Minute ſhould expire ipſo faFo, with- 
it Declarator. - The Minute was put in the Duke of Hamiltonns Hand, 
at if theſe Terms were not performed, he ſhould Cancel it, Kobers 
Hamiltown Purſues now a Declarator againſt Balhaver , conchiding rhat he 
hath an abſolute andirredeemable Right to the Land, by his firſt Difpotis 
tion, and I: feftment granted to him and his Son, - and thatthe Clauſe irritant 
5 Committed, and that thereby the Minute is null , and concludes againft 
the D#te, that the Minut was put in his Hands upon the Terms foreſaid, and 
thathe ought to Cance), or Deliver the ſame; the Dukes Advocats ſuffered 


him to be holden as Confeſt, but did not prcduce the Minute, It was ale 
K leadged 


4 
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leadged for Balbavey, no Procels till the Minute were produced, for it could 
not be declared null till it were ſeen. It was anſwered, that the Copy of 
it was produced,and verbatim inſert in the Lybe) , and the Purſuer craved 
the Minutein the Terms Lybelled to be declared null, without prejudice to 
any other Minute, if they could pretend it- 
The Lovds ordained Proceſſe, but ordained the Purſuer before ExiraF to jrq- 
duce the principal Minutes 
It was further alleadged for Balhaven Abſolvitor, becauſe the Minute be. 
ing mutual, there conld be no failziein the Detender, becauſe the Purſyer 
neither was, nor is able to perform his part of the Minute , in reſpe& the 
Fee of the Eſtate is in the Perſon of the $on, who cannot be Denuded by 
any Deed. of the Father , for as Legal Adminiſtrator, he hath no power, 
neither 'can any Father, or Tutor Denude a Pupil of their Fee, but there 
muſt be interpoſed the Authority of the Lords in a ſpecial proceſs, inſtruQ- 
10 a neceſſar Cauſe for the Minors Utility, which cannot be1n this Caſe; 
and though the Father could Denude the Son, as he cannot, yet he is Mt» 
nor, and may Revock, and yet it was offered to, fulfil the Minut , ifthe 
eurſuer would Secure the Defender agaiaſt the Minors, by real Security, 
or good Caution, The Purſuer anſwered, that the Defenſe .ought to be 
Repelled, becauſe the Defender,the time of tte Minut,knew: his Right and 
his Sons, and cannot pretend an impoſſibility to have made. any ſuch Mi 
mit \upon 'a ground then palpable and known, and yet contend to keey 
the Minut above the Purſuers head, but he muſt ether take it as it ſtands, or 
ſaffer it to be declared void. 2dly, The Purſuers inſufficient Capacity 
to Denude his Son, by the foreſaids Reſervations contained in the firſt Dil- 
poſition, whereby he has full power to Diſpoſe of fourty Chalders of Viqual, 
and alſo power todo any Deed he pleaſcd in favours of Bathaver, and there 
could be no Deed more rational, then to give a Reverſion of his own Eftate 
upon payment, of all that the Purſuer had payed to him, or for him. The 
Defender anſwered, that this general Clauſe cannot be underſtood to be 
prejudicial to the ſubſtance of the Diſpoſition, and ſpecial Clauſes infavours 
of his Son, and the Defenders Oye and their Succeſſors. 


The Lords Repelled the Defenſe, and declared, but of conſent of the Purſuer, 
ſuperceded to Extratt for « time, ard appointed two of their Number, by wieſs 
fight the Farſuer and his Son ſhould be Denuded, and the Defender Seeured, 

that it cameto no Debate , whether juch a Clauſe irritant, as this in a Rever- 
ſion of that which was 1uely Bought and Sold irredeemably before, and no Wodjes 


could be #Y ged, 
John Campbel contra Conitantine Doveal, Fodem die. 


Onſtantine Dougal having granted a Bond to Jobs Honſtoun, bearing that 
E: Jobs for himſelf, and as Adminiſtrator for th Son, Re 
had Lent the fum, and that.the ſame ſhould be payable to the Father , he 
being on Life, and failzicing bim by Deceaſe, to be payable. to Conſtantins 
his Son, as being his own proper Moneys, and to his Heirs or Atgneys 
Conſtantine Alſigns this to Johs Campbel , who having purſued Exhi- 
bition thereof, andit being produced, infifts for Delivery, It was allead- 
for the Producer, that it ought to be Delivered back to him,becaulſe he 
d rightthereto by Afſignation from John Hou ffouw,who in effe&t was Feear 
of the Sum, it being Lent to him, and payable to him during his Life, 
and Conftantins his Son was only Heir ſubſtitute, as is ordinarly —_—_—_ 
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by the Lords, 10 ſuch Bonds or Sums Lent by Fathersto be payable tothcm:- 
ſelves, and after their Deceale to ſuch Bairns. 24ly, The Fatlier 4: lawful 
Adminiſtrator to his Son, might bave Lifted the Sum in his Sons Minori- 
ty, and therefore he might Afſign the ſame. The purſter antwered to the 
firſt, that albeit Bonds tor Money Lent by Parents , payab'e to them- 
ſelves, and ſuch Children after their Death, beſo interpret, that the Farhcrs 
are Feears, yet thatis only where the Sums are the Parents own , but this 
Sum is acknowledged to be the Sons own Money by the Bond it ſel 2y, 
Albeit the Father as lawful Adminiſtrator might haye Lifted the Sum, yet 
cannot Aſſign, becauſe that is no proper A& of Adminiſtration comoeicint 
to Tutors, or Adminiſtrators, and Executors'may uplift Sums, and yet can- 
not Aﬀſign, The Defender anſwered to the firſt, that the Money is Lent 
by the Father, not only as A-lminiſtrator, but bears expreſly for himielf, 
and that theſe words as being his own Money didnot ſufficiently prove that 
it came not from the Father, but that after the | athers Deceaſc, it woald 
be the Sons Money. To the ſecond, thatthe conception of the Bond being, 
expreſly to pay to the Father, warranted him to Afﬀlign, and the Affigncy 
being his Procurator, might Lift as well as he, the ſame way as Aſſigneies 
can Lift during the Executors Lite. 


The Lords found the conception of the Bond to conſtitute the Son to be Feeay, 
«and that at le:ſt the words as being the Sons own Moneys, preſumed ile [ume 
zo have been ſo abinitio, n»leſs it were poſitively proven, tl at the Money when 
Lent was the Failers, and found that the F.thers Ajſignation as lawful Ati. 
niſtrator, could not exclude the Sor, but that poim wht'her the Deotors paying 
to the Fathers Ajſrgney, during the Sons Papillirity or Minori;y , was neiuher 
poſtively alieadged by ihe Parties, 101 conſidered by the Loxds. 


James Paterſon contra Homes, December 17. 1667. 


Ames Paterſon having Charged the Earl of Home, in anno 1662. for 

payment of a Sum due by Lis Bond. The Farl ſuſpended, and found one 
Brwunt-field Cautioner , and at the foot of the Bond of Caution, Home of 
White-tg Atteſted the Cautioner, in theſe Terms, viz, I Atteſt the Cauti- 
oner to- be ſufficient, and ſubſcribes the ſame, which is Regiſtrat. with the 
Bond it ſelf, and the Extraft produced bearing the ſame , The Suſpenſion 
being Diſcuſt againſt the Earl of Howe, and the Crutioner Charged with 
Horning 3 P zterſon purſues the Atteſter ſubſidiary for payment of the D-bt. 
It was alleadgcd tor the Defender Abſolvitor, becauſe he having but Arreſted 
the ſufficiency of the Cautioner , can be holden no further then a Wit- 
nefſ-, and ſocan only be found lyable if his Teſtimony were fourd falſe, 
or that ex dolp, he had Atteſted a perſon to be ſufficient , not according to 
his Judgement, but either contrair to his knowledge , or without know- 
ledg= of his Condition, at leaſt his Attefting can only oblige him to prove 
that the Cautioner ( when he Atteſted him ) was holden, and repute a pers 
fon ſufficient for the Sum, and that he had a viſible E- ate in Land, Bond, 
or Moveables. The Purſuer anſwered , that the Atteſter behoved to be 
lyable to him , becauſe 'gjas fas by the Atteſtation , the Suſpenſion was 
obtained , and the Principal being dead without any to repreſent him, and 
the Cautioner #»/a/vendo, rhe Atieſter is obliged, de jure, to make up the 
Damnage falling out by his Deed, 


The L ords found the Alleadgeance for the Attefter relevant, vize that the Ca: ti- 
mer was holden, and repute ſufficient for ſuch a Suor, at the gime of the Art:ſt to 
be proven, prout de jure. K 2 Lord 


VID 4m Aa 
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Lord Abercremby contra Lord New-wark, Zodem die, 


He Lord Abercromby having Sold to the Lord New=wark, the Baro 

of St. Ninians; there was a fitted Accompt ſubſcribed by them both, 
in a#0 1647, Containing the Sums payed by New-wark, and at the foor 
thereof,concluding thirty ſeven thouſand Merks to be Due ; but there is ng 
mention made ofthe Inſtrufions in the Accompt 3 the ſecond Article where. 
of , bears payed to Abercrombies Creditor 30. thouſand Merks, where. 
upon Abercromby alleadges, that ſeing the Accompt bears not the Delivery 
ofthe InſtruQions , that New-wark at leaſt muſt produce the IaſtruRiorns 
of this Article which is general, for the Bonds of theſe Creditors are yet 
above Abercrombies Head , and- New-wark makes uſe of ſome of them to 
exhauſt thethirty ſeven thouſand Merks Bond.at the foot of the Accompt. It 
was anſwered for New-wark , that after 18. years time , that he was not 
obliged to Compt again ; but the foot of the Accompt being ſubſcribed by 
the Purſuer, beating 37. thouſand Merks to be only Reſting, was ſuf 
ficient to Exoner him,and the not mentioning of Inſtractions Delivered 
cannot preſume, or prove again(t him, that they are in his hand , elf the 
Accompt ſignifies nothing, and he muſt not only Inſtrud this Article, but 
all the reſt ; neither did he make uſe of any Bonds to exhauſt the foot of 
the Accompt, but ſuch only , for which Precepts were dire& to him, her 


the Accomprt. | 
| The Lords found the Defender not lyable to Compt , or produce the Inſtrugi- 
#50f any of the Articles, wnleſs it were proven by his Oath, or Writ , that ihe 


InftruFions nere relained in his band. 
/ 


- Fobn Anchinleck, contra WKary Williamſon and Patrick. Cilleſpy, De. 
cember 13, 1667, 


M Ary Williamſon, Lady Cumlidge, having taken Aſſignation to ſeveral 
Debts of her Huſbands, Appryzed the Eſtate from her Son ; and 
in Septemher 1662. Diſpones the Eſtate to her Eldeft Son, reſerving her 
own Lifcrent of the Maines, and Miln, and with the burden of five thous 
ſand Merks, for Job» Anchinleck, her ſecond Son 3 at that ſame time her 
eldeſt Son grants a Tack to Patrick Gilleſpy, bearing expreſly , that be- 
cauſe he was to Marry his Mother, and to poſſcſſe the Mains at the next 
Term, therefore he Sets the Land for an inconſiderable Duty , tor a year 
after his Mothers Death : there was no Contra&t of Marriage betwixt the 
ſaid 2fary , and the faid Patrick, but they were Married in Decembertheres 
after, and he poſleſfsed it till this time , and now John £uchinleck purſues 
for Mails and Duties bygone, and in time coming , as having Aſſignation, 
to the Reſervation granted by his Mother. It was alleadged for Patrick, 
that as for bygones Abſolvitor, 'becauſe he was bone fidei Polselsor, by ver- 
tue of the Reſervation in favours of his Wife, belonging to him jure wars 
!i. 2dl, The Affignation made to the Purſuer was moſt fraudulent, be- 
ed at the time of the Agreement of Marriage , betwixt the laid 
d his Wife , and there being a Proviſion granted ro the Purſuer 
d Merks, the ſaid Mary did moſt fraudfully at that ſame 
time Aſigne the Reſervation, and ſo left nothing to her Husband , but 
1 woman paſt fixty years. It was anſwered, that where there is a ſolemn 
Contract of Marriage , and Proclamation z Deeds done —_— 
c 


7 


ing grant 
Patrick an 
of ſive thouſan 
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prejudge the Husband, but here there is neither Contra@, nor Proclama- 
tion alleadged : and albeit there had been fraud in the Mother , the Son 
( being a Boy, and abſent ) was no way partaker thereof, and cavnot be 
prcjudged thereby. It was anſwered for the Defender, that he hath a Re- 
duction depending of this ex capite fraudis, and if the Wife could do no 
fraudtul Deed after the Agreement of Marriage,it will thereby be null,whe- 
ther the, Son was partaker or not, unleis he had been an Acquirer for an 


Onerous Cauſe, and albeit there was no Contract of Marriage in Writ, yet 
the forclaid Tack evidencesan Agreement of Marriage, 


At Auwiſing of the Cauſe , the Lords thought this conveyance a very Cheat, 
and tt occurred to them that the Marriage, and'jus Mariti is a legal Alſig- 
nation , and there having been nothing done by the Son to intimat this Aſ- 
fignation , or to atiain Poſſeſſion thereby before the Marriage , the Husband 
by the Marriage had the firſt compleat Right , and was therefore preferable, 
and likewiſe they found the Husband free of bygones, as bone fidei Poſſeſ- 
ſar, apd found that the Reaſon of Redudtion upon fraud, after the Agreement 
of the Marriage evidenced by the Tack, bearirg the Nayrative of the in- 
tended Marriage of the ſame date, with the Purſuers Right, and the Diſc 


poſition to the eldeji Son relecant to Reduce the Purſuers Aſſignation , in ſo 
far 3 might be prejudicial 80 the Husband, 


| Sir Thowas Nicolſon contra the Laird of Philerth, Eodem dies 


Mquhil Sir Thomas Nicolſon having purſued the Laird of Phjlorth 
before the late Judges, as repreſenting bis Grand-father, who was 
Cautioner in a Bond for the Earl eMariſhal, there being an Interlocutor 
in the Proceſs, Sir Thomas dying, his Son transfers the Proceſs and infifts. 
The Defender alleadged, that the Bond was preſcribed, as tohisGrand-father, 
by the A& of Parliament King James the fixth, anent preſcription of 
Obligations , bearing that it no "yur were moved , nor document 
taken within 40, years, that theſe Bonds ſhould preſcribe ; 14 ft, there 
was no purſute, nor document againſt the Defenders Grand-father by the 
ſpace of 40. years, and therefore as to him it was preſcribed, The Pur- 
fuer anſwered, that he opponed the A&@ of Parliament , and Interlocutor 
of the Judges in his favours, and offered him to prove that the Annual- 
rent was payed by the Principal Debtor, within theſe 40. years, and his 
Diſcharge granted thereupon, which was ſufficient document , and the 
Purſuer not having been negligent, nor at all bound to purſue, or ſeck 
the Caurioners, when he got Annualrent from the Principal, the Obliga- 
tion of both ſtands entire, The Defender anſwered , that the Principal 
and Cantioners being bcund conjunRly and ſeverally, albeit in one Writ, 
yet the Obligations of each of them was a diſtin Obligation , and as the 
Cautioner might be Diſcharged, and yet the principal Obligation ſtand, ſo 
the preſcription is a legall Diſcharge, preſuming the Creditor paſt. fromthe 
Cautioner , ſeing he never owned him for 40. years, which is moſt favour- 

able on the part of Cautioners, who otherwiſe may remain under unknown 
Obligations for an hundreth years. The Purſver anſwered, that albeit 

there might have been ſome appearance of reaſon , if the Perſons obliged 

had been all Co-principals, or bound by diſtin Writs, yer whether Writ 

and Obligation is one, and the Cautioners Obligation thereby bur acceſ- 

ſory, and the Creditor no way negligent , there 18 no ground of ſich a 

preſumption, that the Creditor paſt from any Party obliged, and the Oblt- 


gation 
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ationsmentioned in the AQ ofParliament,isnot to be meaned according tothe 
7 brilicy of diſtinttion of different notions of Obligations, but according to 
the common Style, and meaning of Obligations, whereby one Writ obliging : 
Principal, and Cautioners, is always accompted an Obligation, which js of 
ficiently preſerved, by payment obtained from the Principal, 


The Lords adhered to the farmer Interlocwtor , an4 replied 1be Defenſe of 
preſcription , in veſpe# of the Reply, of pazmens made of the Annualrents, made 
by the Principal. 


Ro/crt Deby contra the Lady of Stonyhil, Fodem die. 


He Lady Stonjhil being Provided 1n Liferent , to an Annualrent of 

2800. Merks, her Son purſues her for an Aliment , both upon the 
A& of Parliament, in refpeR that the Detuncts D-bt was equivalent ty all 
the reſt of the Eſtate, belide her Liferent, and alſo ſwper jrre nulurg, as 
being obliged to Aliment her Son,he having no Mean:,1nd the having a plen- 
tiful Proviſion, 

The I ords in conſideration of the newneſſe of the Caſe, and that the Debtsthat 
might exhauſt the Eſtate, were meſt part perſonal, 41.4 no Infefiment therew, 
before or after the De:funFs death , recommended to one of their Number ig 
endeatonr 10 agree the Pariies. 


Adam Gairns contra Elizabeth Arthur, December 19. 1667, 


Dam Gairns as Aſſigney, Conſtitute by Patrick Hepburn, purſues EY. 
A zabeth Arthur for the Drogs furniſhed to her, and her Children at her 
deſire;[r was alleadged Abſolvitor,becauſe ſhe was,and is cled with a Husband, 
and rhe Furniture could only qblige him, but not her, It was Replyed, 
that ſhe had a peculiar Eſtate left, by her Fathgr, wherefrom her Husband 
was ſeclyded, and which was appointed for her Entertainment , that her 
Husband was at that time, and- yet out of the Countrey , and bath no 
Means. * 


The Lords found, the Reply Relevant 


Archibald Wilſn contra the Magiſtrats of Queens-ferry, January 2. 1668. 


" A Rclibald Wil//s being Elc&ed on of the Baillies of the South Queens- 
'Y ferrg, and being Charged to Accept, and Exerce the Office, Sulpends 
on this Reaſon, that by the 29. AR, Parliameat 5. King Jawes the 3. No 
Magiſtrate of Burgh is to be continued in 0 fce longer then one year, and 
by a particular ACt of that Burgh, no Magiſtrit is to continue above two 
years; and true it is that the, Suſpender hath ſerved as Baillie two years 
already. It was anſwered, that the AR of Parliament is long ſince in 
defuetude ; and: as fo the AR of the Burgh, the EleGtion of the Suſpender 
being 'done by them, who have power to make that AQ, is in effcR an alte- 
rationt hereof,and this Burgh being poor,and penury of perſons to Serve, it 
will diffolve the fame, and diſcourage all others to Serve, if the $aſpender 
be Liberat. | | 
The. Lords found the Reaſons of Suſpenſion relevant, and found that the 
Suſpender-.could ngt be compelled to ſerve longer then one year at once 
the ſame Office, a 
0 
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Dow of Arnbo contra” Campbel of Calder, January 4. 1668, 


Now of Aricho having purſued Campbelof Calder, as Heir to his Father, ' 
D for payment of a Bond , wherein his Father was Cautioner , for- the 
Marques of Argy!, the Bond bore but otie Witneſle to Calder ſubſcrip- 
ion 3 and George Campbel one of the Witneſles being Examined if he ſaw 
him ſubſcribe, Deponed negative, but that it was Calders hand Writ tothe 
beſt of his knowledge 3. there was  alfo other writs produced, ſubſcribed by 
Calder, to compare the ſubſcriptions | | 


The Lords would not ſuſtain the Bond , having but one Witneſſe 
:nſert-t6 Calders ſibſcrsption , upon the forefaid Teſtimony , and Ad- 
minicles. i: 


Mr. John Forbes contra Inpis, January I. 1668: 


After John Forbes as Aſſigney to Margaret Alerdes , having obtained 
Decreet of Removing againſt Margaret Inwis, for Removing from the 
Lands of Savet > wherein the faid Margaret Alardes is Infeft in Liferent, 
which being ſufpended. It was alleadged,. frf, That this, purſate is to the 
behove of Marg aret Allerdes, who could not obtain a Removing againſt 
the Defender , becauſe the Defenders Husband being Infeft , by the faid 
Margaret Allardes Husband, and Author of the Lands of Saver principal- 
ly, and. of the Lands of Govay, and others in Warrandice, The faid Mar- 
garet Allardes did conſent to the Diſpoſition of the Warrandice-lands, by 
whichſhe obliged ber ſelf to do no Deed 1n the contrair of that Right,and is 
alſo bound in Warrandice with her Husband , ite ef# her pu uing this 
Adion is a Deed-in prejudice of the Right of Warrandice-lands, in ſo far as 
thereby the Perſon having Right tothe principal Lands, upon EviRtion recurrs 
upon the Warrandice-lands, and fo the Conſenters own Deed prejudges the 
ſame. It was anſwered, that by Deeds contrairto Warrandice, were only 
underſtood, ſome Right granted by the Diſponer, or Conſenter, in pre- 
judice of the Right conſented to, but no wayes a purſute upon any other 
Right of the Conſcnter, for it were againſt Reaſon and Juſtice , that a 
Purchaſer, to make, himſelf ſecure, requiring a Wifes conſent to Lands to 
which ſhe hadno Right, either Pcincipal, or in. Warrandice of other Lands, 
that her Conſent ſhould prejudge her, as to her Liferent-lands, of which 
there was no mention; and as to her Perſonal Obligement to Warrand 
the Lands wherein ſhe was never Infeft, it is null, and can never oblj 
her, being a Wife. 

[The Lords found that this - Warrandice did not oblige the Wife, and 
that her Conſent / did not hinder. her” to purſte upon her, own Liferenr 
albeit ex conſequente, her purſute excluded one having a poſterior Right to 
her -Liferent-lands 4 who thergupon had recourſe to the Warrandice-lands 
to which ſhe Conſented, ſeing ſhe had granted no Right prejudicial to the 
Righe Conſented - to, 


It was further alleadged, that the ſaid Margaret Allardes agreed with 
the Perſon having Right to her-Liferent.lands, principally that ſhe ſhould 
accept the Warrandice-lands, in ſtead of her Liferent-Jands, which excam- 
bien putting 'the- Right of the Warrandice-lands now in her Perſon, ſhe 
who conſented to the Right-thereof, can never come in the contrairof her 
own Conſent to prejudge the ſame. It was anſivered, that a Conſent can- 


not 
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not exclude any ſupervenient Rightof the Confenter, bur only ſuch Rights 
as the Conſenter had the time of the Conſent ; it is trite, that a Diſponer 
with abſolute Warrandice, if he acquire-a Right, it accreſces to his Syc., 
cefſor, but it is not ſo in a Conſenter, whoſe warrandice is not found to 
- Obligator, further then as to the Rights in the Cunſenters Perſon at 
that time. 


Which the Lords Suitained. 


It was further alleadged, that the Purſute as to the behove of the Heir 
of the Diſponer, of as Lands in queſtion,” whoſe P redeceſſor being bound 
in abſolute Warrandice, he can make. no uſe of no Right prejudicial to 
his Warrandice.. 24h, Albeit he be not Heir, yet he Path behaved him- 
{elf as Heir, and thereby is lyable to fulfil the Deiunts Warrandice, and 
ſo cannot. come againſt it, It was anſwered , that behaving as Heir, 
being a vitious &. Title; 1 Þ not fuſtainable by. way of EXCEPtion in 


this Caſe. 
The Lords Suſtained the ſame, and found both members of the alhtadgeart 
ws vant, 
Margaret Forbes contra Eodem die, 


Me Forkes having granted a' Tack of her Liferent-Jands 49 
| bearing expreſly for payment of ſuch a Sum of, Me. 
ney, /and. bearing to endure'for 19, years 5+ ſhe did- receive a Back-bond 
-that fame Date, bearing, that ſo f6o0n as the Sum was payed, the T ack 
ſhould become void; the Tack coming to a ſingular 8uceeflor, ſhe Purſues 
him for -Compt and Reckoning, atid Removing, and-inſiſts upon the Tenor 
of the Tack, and zack-bond. It was"alleadged for the Defender, that 
the Back-bondidid not militat againſt him, being a ſingular $ ucceſlor, Dn 
being Regiſtrat, nor Intimat to him before his Right, in reſpett the Tx\ 
1s.arcal Right, 'and no -Obligement or Proviſion of the Tacks-man 


prejudge- a fingular Succeflor - 
Fhe'' Lords Repelled the Defenſe , and aſtained Proceſſe againſt the 
Defender in reſpect ofthe Tack, and Back-bond, 


. c The old Latly Clerkingtoun contra EET | and the Jong. Toh, 
| January 9. 1668. 


He. old Lady Clerkingious being Infef in an Annualrent of PR 
| Chalders of Vicual, out ofthe Mains of Clerkirgtoun,for thirty fix years 
5 ſhe-purſues a Poinding of the ground. 'I, was; Ange i Laid 
DJNETY his Mother, that the | Purſuer having beer fo lohg ont. of Poſſcllion, 
_— make uſe of\a Poſſelory Judgement, but coaſt firſt declare her 
ights 39% The young Lady is alſo Infeft in an Annygltent , and: hath 
6-4 ar ' vertue thereof ) -more then ſeveryears in olketfion, and fo 
hath: the:benefit- of a Poſleſſory wa Ement , till her Right be reduced, 
old 


* + 
_—T 


and. cannot. be: Diſpdſſelt by hs oftenor lufefiment. 
>The Lords ppb ples d ſing, that an, Annualrmt i is 
| ables #nds, idea by of polgror Right, and 
Declatade , LE bach 0A of a 
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The Laird of Glencorfle younger , contra his Brethren ard Siſters, 
January 10. 1658, 


He Laird of Glencorſe having Married his eldeſt Son, and having Diſ- 
poned to him his whole Eſtate, with Warrandice after the Diſpofiti. 
on, he did Deliver certain Bonds of Proviſion in favours of his other Chil- 
dren, unto theſe Children, whereupon they Appryze the Lands Difponed 
to his Son : 1n this Contract there was a Liferent reſerved to the Father, 
and nine thouſand Merks of Tocher payed to the Father. The Son pur- 
ſues a ReduQion of the Bairns Intefrment, and Bonds, in fo far as might 
be prejudicial to the Diſpoſition granted to him, upon this Reaſon, thar the 
$onds were no delivered Evidents before his Diſpoſition. It was anſwers 
ed, that they were valide,though not Delivered, becauſe the Fathers Cuf- 
tody was the Childrens Cuſtody, eſpecially they being in his Family, both 
at the time of the Subſcribing of the Bonds, and of the making of this Dif- 
tion 3 and it was *aever contraverted , but "that Bonds granred by a 
ather to his Children, though never Delivered during his Lite, but found 
amongſt his Writs after his Death, were valide both to affe& his Heirs, and 
Executors. The Purſuer anſwered , that his Reaſon of Reduftion ſtands 
yet relevant, notwithſtanding the anſwer, becaule, albeit it be true , that 
Bonds, Diſpoſitions, and Proviſions in favours of Children are valide 
when they are LCelivered by the Parents in their Lite, or if they have 
remained uncancelled 1n their Hands till their Death, yer till Delivery, 
or Dcath, they are ſtill pendent Ambulatory Rights, and may always be 
recalled at the pleaſure of the Granter, .and any Deed done by him, ex- 
preſly recalling them, or- clearly inferring his mind to recall them, doth 
annul them before Delivery, ita eff, the Purſuers Diſpoſition bearing ex- 
prefſe Warrandice againſt all Deeds done, or to be done by the Father, 
granter of theſe Bonds, doth evidently declare his mind , that his purpoſe 
was not, that theſe Bonds ſhould affet theſe Lands, otherwiſe he would 
either reſerve the Bonds, or a power to burden the Lands, and if this were 
Suſtained, no Contrat of Marriage,Diſponing the Fee fo a Son,could be 
{cure , it being ecafie ro grant ſuch Bonds , and to keep them up 
above the Sons Head, and therewith to afte&t the Fee; yea , it would 
be ſufficient againſt any Stranger, unleſſe it were for an Onerous Cauſe, 
2k, There is not only a Revocation, but theſe Proviſions were no Deb 
of the Fathers, prior to the Sons Diſpoſition, or Delivery , for albeit the 
date be prior , yet the time of their hecoming a Debt» is only Death, or 
Delivery, and therefore, all Debt contrafted , or Deeds done by the Fa- 
ther before his Death, or Delivery of the Bonds, are prior as to the Q- 
bligation thereof, to the Bonds , ſo that the Sons Diſpoſition is truly 
prior as to its Obligations, to theſe Bonds, The Defender anſwered to 
the firſt, that albeit ſuch Bonds be Revocable before Delivery , yet here 
there is no exprefſe Revocation, but only preſumption interred , from the 
Fathers giving a polterior Diſpoſition, which is no ſufficient ground, either 
from the Diſpoſition, or the Warrandice, for the Farhers wind might have 
been, that he would endeavour ( out af his Literent, or Moveables ) to 
Portion his Children, and ſo would not abſolutely Burden the Fee 3 but 
yet in caſe he ſhould Die, or not be able to do it, he would not Revock 
the Bonds, even as to that Right , which is much rather to be preſumed, 
as being much more rational,and probable,ſcing there is not any Proviſion, 
or power of Proviſion reſerved a Comms -mithet is there any com- 
petent 


KD 
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petent way alleadged for providing of three Children , but if this Sole 
be'(ufficient, though a Father ſhould Diſpone his whole Efate 

without any Reſervation of Children, or-to be fo inconfiderat, as not to 
except his Aliment, all prior Proviftons for his Life-rent (-undelivered ) 
ſhould ceaſe, and bccome ineffectual, contrair to that Natural obligation 
of Parents to provide their Children, againſt which, no preſumption can be 
prevalent, As to the other ground, Proviſions, though not Delivered 
can be in no worſe caſe then Bonds .delivered with a Condition, thar the 
Father might recall the ſame, which would be valid from their Date, if 
they were never aRually recalied, and ſo muſt Bonds of Proviſion be , at 
laſt as to gratuitous Deeds after their Date,- though before Delivery, as if 
ſhould grant Bonds of Proviſion yo many Children at once , and 

ſhould Deliver ſome : of them before the reſt, - if he had n>t Means ſuf. 
ficient to pay all, the Bonds firſt Delivered, could not be thought to ex. 
hauſt his whole Means, and exclude the other Bonds of Proviſion, but 
all would come in p.ri paſſ, according to their Dates, except their Dili- 


preſumption 


a Father 


gence alter the Caſe. 


The Lords ( notwithſtanding of what was alleadged ) found the Reaſqn of 
Reduction relevant , and that the undelivered Bonds of Proviſion, 1 ugh 
prior in Daie, yet poiterior in Dclivery , could not affe® the Fee intr- 


veenng. 


Here there was much alleadged uponthe Oneroſity of the Purſuers Diſ 


pofition, which-came not-to be conſidered in the Decilton. 


© Grazt contra Grant , January 11. 1668, 


= And for which the. Tutor received no Money , but the Services 1n 
'.UThe Lords found the Tutor not Comptable therefore, becauſe he could 
not 'force the Tennents to pay any price for the ſame. Arid as to that 
point, the Tutor being fuper-expended, the Pupil. might be Decerned upon 
the-Pupils - own Proceſs, againſt the Tutor, without a diſtin& Procels at 
the Putor inſtance, | 
The Lords found he might. 

Þ 0m Parkman contra Captain Alan, January 14, 1668, 

Aptain w4llan having obtained a Decreet againſt Parkman 1 Swede, 
A_Adjudging his Ship Pryze upon theſe Grounds, that ſhe was Sailed 
with, three perſons of her Company being Hollanders, and Dares, being 
then the Kings Enemies; and becauſe ſhe had carried of the Enemies Goods 
from Bergen in Norway, to; Amſterdam, from whence, havinggoneto France 
with Ballaſt, ' and, being Loadey there with Salt , ſhe did alſo carry m to 
France, ſix Barrels.of Tar,, which was ſold in France, as appears by an Ac- 


compt berwixt the Skipper and. his' Fattor.in France, bearing ſo much to 


E 


| 
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be-payed of the Kings and Towns Cuſtom. of the. Tar , rg rey 
Imports that y was . ſold there's; likewiſe ſhe carried in Srock-f.ſo, being Com 
oy ods, ſo that baving fold ſeveral Laſts of Tar 


-Illiam Grant of Markinſþ purſues a Tutor Compt , againſt Johy 
V.V: Grant of Ballandallock his Tutor, in which theſe points being re- 
ported to the: Lords, whether the Tutor were lyable for the value of 
. Services of -the Pupils Tenrients, by -Harrowing , Plowing , and Shearing, 
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in Holland , and theſe Barrals, and Stock-fiſh in France, which are elearly 
Counterband Goods, and being taken in her return from Frawce, having 
in her the produ&t of theſe Counterband Goods, whereupon ſhe was ju'tly 
declared Prize .. conform to the Lord Admirals Commiſſion, ordaining Ships 
of Allies to be taken,. having in Enemies Goods, or Counterband Goods, 
or the return of Counter band Goods, Parkzran raiſed a ReduQion of 
this Decreet, on theſe Reaſons; firf, That the Crown of gSweder, 
not only being an Allie to the King, but having a Solemn Treaty with him 3 
in. the ſecond Article whereof ir is ſpecially agreed , that the SubjcRs of 
Sweden having Paſſes from the Governour of the City, or Province where 
they Louſe, or fromthe Colledge of Trade , bearing that Paith had been 
made, that the Ship, men and Goods did belong to the Swede, and none 
other;and that they had therein no prohibit Goods, that ſuch a Paſle being 
ſown in any Ship, there ſhould be no further ſearch, or inquiry in the 
Men 'or Goods , the like whereof is granted to the Kings Subjetts, either 
King truſting the Governours of the other in that matter; by which Treaty 
.alſo, Counterband Goods are determined, —_— which, Tar or Stock< 
fiſh are no particulars, its eſt, Parkyan had a Paile when he Louſed from 
Sweden, conform to the Treaty, likeas there is a ſecond Paſſe ſent over-land 
to him, when he Louſed from Amfterdem to France, which being ſhown 
to Captain Allur at the ſeaſure, he ought not to have taken him, or enquired 
any further, nor can be now make it appear that Parkwar hath tranſgreſt the 
Treaty, and as to the three Men of his Company,one v as hired in Desa-ark, 
and two in Holland upon neceſiity,ſo many being wanting of his neceſſary 
Company by Death, or Abſence there , fo that what he did of neceffity, 
and not to advance the Intereſt of the Kings Enemies, can be no Delin- 
quence. 3d!y, Whatever might have been alleadged againſt him, if be had 
been taken with Enemies Goods Aboard , or with Counterband Goods, 


;Which are ſuch by.the Sed Treaty, yethe was ſeaſed, having none"of 
the Goods Aboard, nox the produR thereof, but of his Fraught, and 


upon the accompt of his Owners in Swedes he could not be Pryze, 'be- 
cauſe there is nothing in the Treaty, bearing that Ships ſhould be Pryze; 
not having aQually in them 'Enemits , nor Counterband: Goods, 
bu the produQ, or return thereof; neither doth it appear that he fold-apy 
Tar in Fr, for the Entering of the Tar, or paying Cuſtom ,: will. not 
neceſſarly Import it was ſold, but his FaQor might have unwarrantably-put 
up that Article, which being wholly inconfiderable he did notcontravert, 
and by the ſame papers taken Aboard, it did appear ', that ar his Zouſin 
from France, he had the ſamequantity of Tar, which wasinconſiderable, ar 
neceſſar for the uſe of his Ship, being an old Ship , and two Barrels was 
found Aboard when ſhe was = <A , and ſome part behoyed to be allowed 
forthe uſe of the Ship, {© that. at moſt there could be but one or twoſahall 


\ 'Barrals of 'Tar ſold , which is inconfiderable, and could be no' 


for declaring an Allie Pryze, nam de mi#imis non curet lex, afd' as to the 
* ttock-fiſh, or any Commestus, or Proviſion, que hdbent prom:ſcimum uſum in 
belly '&- pace, they ate only-Counterhand, , when they 'are cartiett in to te- 
otTubſilk without them, accord» 
Jurt be ls lib, 2, cape de hh gue 
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Ing to the Reaſon and.Opinjon of Grotius 
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” It was anſwered for Captaia Alan, that the Reaſons of ReduRioy ought 
to be Repelled "heals elbets Bodies oo 2 Paſſe from Swede,” cans 
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the Danes, then the Kings Enemies , he did unqueſtionably carry werees 
beſtium, from Denmark, to Hol/epd, and eight or nine” Laſt of Tar, which 
is Counterband , beſide the fix Barrels of Tar carried from Holand t» 
France, and Entered, and fold there, and the Stock-fiſh , and albeit Tar 
be not enumexat as Counterband in the Swediſh Treaty, yet it is compree 
hended in the generat Clauſe of alia inſtrumenta bellica, for there is no more 
eminent Inſtrument of War, not only for ſhipping, but for all Enginesof 
War, and fuppoſe that ( by the Swediſh Treaty ) Tar were not- Conn- 
terband, yet that Treaty can be only extended to the SubjeRs of Swedey, 
Trading to agd from Swedes, but notto Wartand them to carry theſe things 
(which de jure comenni, are Counterband ) from any other Countrey then 
their own, to the Kings Enemies, ſo to partake with the Kings Enemiesto 
his Detriment, And as to the ſecond Paſle fend' to Holland, it is no ways 
conform to the Treaty, but is moſt grofle and inconfiſtent , bearing not 
only the Ship to-belong to the Swedes, but alſo all the Goods input, orto 
be 1nput in..her to belong to them , and to be free Goods, without expre{- 
ſing any particular ; as to the return of Enemies Goods, or Counterband 
Goods , that it is a ground of ſeaſure, being the immediat return, and the 
Captains Commiſſion granted by the Admiral , bearing fo niuch exprefly, 
and the InſtruQions given by the Council in a former War , anno 1624. 
Which. were ſufficient Warrand for the Caprain to ſeaſe, and are founded 
upon evident Reaſon, viz, That the Kings Allies are Neuters, having af 
Iſt his Enemies with Counterband Goods,it is a Delinquence deſerving that 
the Delinquent ſhould be ſeafed as an Enemje at any time, and yet the 
Kings Commitſion hath mitigat it,only 'to be in the return of that ſame 
NV OYage, wherein the Counterband Goods were carried;for if an AlliesShip 
aving 'Counterband' Aboard , were takeri jn her Voyage to an Encities 
Port , ſhe might more reaſonably pretend that intention was alterable; and 
no Crime until aRually ſhe had Diſloaded in the Enemies Port , but could 
have no pretence if ſhe were waited till immediatly after ſhe came out 
of the Port, although then. the Enenties Goods ,. or Counterband Good 
Vere not Aboard. | 4rd 
The. Lords upon a | pore of this Debate, having formerly written 
£9 ay Ltd Secietary, to know the Kings mind whether the Swede, by 
their Treaty mighrcarry from'other Countreys, that which was de jure bm- 
-wii Coutiterband, albeit not Counterband by their Treaty, his Majeſties 
anſwer Was 
ther Tar was Counterband, de jare communi , they found it was, but did 
nor find the Stock-fiſh Counterband,except in the caſe of a fiege , to which 
point Secretary Moriſþ Letter was produced, in relation to the Cuſtom of 
England, atid having alſo confidered the Proclmation of War , m which 
there is no tention of returns, bat only a Warrand to ſeafe Ships belong: 
ing to Enemies, having in them Enemies Goods, or Counterband G 
and having alſo conſidered the Admirals Commiſfion , which extends only 
to'the return of Counterband Goods , and 'not to the return of Enemics 
Goods 3 and it being offered to be proyen poſitive, that by the Cuſtom of 
England, no eafure is ſuſtained upon returns , but only when Enemies 
Goods or Counterband are aftually taken Aboard ; they were unclear wher 
ther ſeaſure ſhould be. fiſtained in any other caſe upon returns , and 
therefore ordered an other Letter to be written to the Sony: to know 
.the Kings Mind, atid the Ciiſtom of Frgland in that point before anfwer, 
596 ordained the opmion of ſothe Merchants to be taken, whether Parkeans 
Ship Fraught in Norway to Helland and Difloaden there,and thence going to 
r 


ance 


negative , whereupon the Lords proceeded to conſider whe. 
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France with Ballaſt, not upon the account of the: former Fraught, but the 
Owners, if it ſhould be accounted one Voyage, of two, fo that the 
return from France, might be accounted the immediat return of the Voy- 
age to Holland. | 


Is this Proceſe the Lords, by 4 former Interlocutor, bad found the taking 
an of the Men, «s they were quahfied and proven , to be no ground of 


ſegure 
Dowgal Meferſon contra Alexander W edderburn, Eodem die, 


Owgal Mcferſon having Charged Alexander Wedderburn of Kingennie, 
Provoſt of Dundee, for payment of a Sum of Money , he Suſpends on 
this Reaſon, that the Sum was payable to Dewgal and his Wife in Lifcrent, 
and contained. a Clauſe of premonition, and Requiſition , and the Sum 
to be Consigned in the Hands of the Dean of Gild of Dundee , which 
was toned accordingly. The Charger anſwered , that he offered to 
prove by the Suſpenders Oath, that he took-up the Money from the Dean 
of GitY, and therefore he muſt re-produce the fame, with: the Annualrents 
thereof smce the Consignation. It was anſwered, that it being the Chargers 
fault, that the Suſpender was put. to Consigne, becauſe he had not a Diſ- 
charge granted by his Wife judicially, that therefore he could not be ly- 
able for Annualrent, in that he uplifted the Soutm, unleſfe it were proven 
hehad made Profit thereof, but he offered to Depone, that he had all the 
Money ſtill lying by him,and got no'Profit of the ſame, and that he ought 
to have uplifted , in re he- was lyable for the hazard of the Con- 
ſignation, 
The Lords found the Suſpender lyable to produce the Money Con: 
ſigned, with the Annualrent Gow, ſeing he uplifted the ſame without diffe- 
rence, whether he made Profit or not. 


The Baillle of the Regality of Killimure contre Burgh of Killimure, 
Eodltme die. 


He Heretable Baillie of the Regality of Ki/imxre having Conveen- 

ed, and Amerciat a Perſon in the Burgh, they Suſpend on this 
Reaſon, that the Burgh being a Burgh of Regality, having its own Ma» 
oiſtrats Inhabitants, are only lyable to the JurisdiRtion. It was anſwered, 
that the Burghs Jurisdiction. being granted by the Lord of Regality, is 
only cumulative, and not excluſive of the Lord of Regality, or his Baillie, 
in the fame way, as the JurisdiQion of all Vaſſals is not excluſive of their 
Saperiors Jurisdiion,for the Burgh are Vaſſals Holding of him, and there» 
tore” eſt locus preventiont, and the firſt Citation, without negligence, is prefe, 


ble. 


Which the Loyds found Relevant, 


Earl of Argyle contra George Campbel, January 15. 1663. 


. em Earl of Argyle purſues George Campbel, to Remove from a Tene» 
ment of Land in 1zerera, who alleadged no Procefle , becauſe the 


Purſuer produces no Infeftment of this Burgh , . or. Tenement 
therein. The Purſuer anſwered , that he produced his Infeftment of the 


Barony of Lechow, and offered him to prove, that this is part and perti- 
. RENe 
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. nent of the Barony, The Defender anſwered, that this Burgh cannot be - 


carried as part and pertinent, but requires a ſpecial Infeftment. firſt, ge. 
cauſe by the late Marqueſs of Argyls Infeftment, in 4»no 1610, produced, 
this Burgh is expreſt, and not in the Purſuers Infetrment. 2dly, Becauſe 
10 the Pturſers Infeftment, there is expreſt particulars of far lefſe moment. 
3dly , Becauſe a Burgh of Barony is of that nature, that cannot be con- 
voyed without ſpecial Infeftment. The Purſuer opponed his Infeftment of 
the Barony of Lochow, which is 2omen nniuerſtiatis , and comprehends a1] 
parts of the Barony, although there were none expreſt, and therefore the 
expreſling. of this particular. in a former Charter , or leſle particulars jn 
this Charter derogat nothing , it being in the Purſuers option to expreſſe 
none, or- any he pleaſes; and albeit inan Infeftment of an ordinary Ho1g. 
ing, withour EreQion 1n a Barony, Milns, Fortalices, Salmond Fiſhings, ang 
Burghs of Barony cannot be conveyed under the name of part and per. 
tinent, yet they are all carried in baroma, without being expreſt, 


The Lords Repelled the Defence in reſpe# of the Reply, and found that thi; 
being a; Barony, might carry 4 Burgh of Barony , as part and pertinent , though 
not expreſt, albeit it was expreſt in a former tufefiment, and leſſer Rights 
expreſſed in this Infeſtment. 

The Defender further alleadged no Proceſſe, becauſe the Purſuers [n- 
feftment is qualified , and reſtrited to ſo much of the Eſtate , as was 
worth, and payed yearly fifteen thouſand Pounds , - and the fuperplus be- 
longs to the Creditors, conform to the Kings Gift, likeas the King granted 
a Commiſſion to clear the Rental, and Set out the Lands to the Purſuer, and 
to the Creditors, who accordingly did Eſtabliſh a Rental , wherein there 
is no-mention of the Lands. of 1nnerera, and therefore they cannot belong 
to the Purſuer, It was anſwered for the Purſuer, that he oppones his Ig- 
fefrment, which is of the whole Eſtate, and: wbatever Reſervation be in 
Favours of the Creditors, it is jus terti} to the Defender. It was anſwer- 
| ed, that the Defenders Advocats concurred for a number 'of the Credjs 

tors, whom they 'named, and alleadged that they would not ſuffer-the De- 
fender to be Removed, ſeing they only can have Intereſt to thele Landsin 
queſtion. . The Purſuer anſwered, that the Creditors Concourſe or. [ate- 
reſt was not Relevant, becauſe they have no Real Right or Infeftmenty hut 
only a perſonal Proviſion, that this Purſuer ſhall cifpone , and , Re 
the ſyperplus of the Eſtate in. their Favours , or otherwiſe pay them | 
teen;years purchaſe therefore at his option , whenſoever they ſhall infil 
wie attionis, the. Earl ſhall declare his option, but they having no Infeft-, 
ment. cannvt hinder the Donatar to Remove , Parties having no Right, 
which is the Creditors advantage, and cannot be ftoy pegny a Few of them, 
likeas the whole Barony of Zoghow 1s Set out by Ke 1d Commiſſion, ta 
the Purſuer himſelf, conform to their Sentence produced. © | 

The Lords did alſo Repel this Defence, and found that the Proviſion in Fas 
vers of the Creditors, could not ſtop this Removing. | 


Earl of Kinghorn contra the Laird of VUdney, Bodew die. 


_ Earl of Kinghors purſues the Laird of Udney;/as repreſenting © 


his Father, to Denude himſelf of a Wodſet Right, granted by the late 
Earl to the Defenders Father, conform to the Defunas Miſlve/ Letter, 


acknowledging the Receipt of the Sums of the Wodſt, and obliging _ 
__—_ : elf 
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ſelf all written with his own Hand, and craved that the Defender might 
Enter , and Iafeft ; himfelf in.the, Wollſety, and Refigne in Favours of the 
Parſuer, that the Lands might be purged - and infitel againſt 
the Defender, : firſt, As lawtully Charged to enter Heir , who offered to 
Renunce to be Heir. The Purluer anfwered , he would not ſuffer him to 
Renunce, becauſe he offered him to prove that he was lucrative Succeſ- 
for- by | the Diſpoſition of the Lands of Uadney, whereunto their is an ex- 
prifſe Reſervation in Favours of his Father, to Diſpone, Wodler, and grant 
Tacks,, and therefore any Deed done by his Father , behoved to affe& 
him, at leaſt the Fee of the Eſtate; ſo that albeit this Letter be poſterior 
to'the Diſpoſition of the Eſtate, it muſt Burden the ſame, and the Defender 
guoad valorem. 2dly, The Letter produced,acknowledges a Wod(et,and pay- 
ment made, and it is offered to be proven , that the Letter was anterior 
to the Diſpoſition of Uarey, ſo that by the Receipt of the Wod(er Sums, 
the Þefun& was ( by the Nature, and - Tenor of the Rights of Wodfet ) 
obliged to. Refign in Favour of the Purſuer , and therefore the Defender 
Succeeding to him by this Diſpoſition, afterthat obligement, ro Denude him. 
{f-upor; payment is obliged as Succelſor , titulo Iucrativo poſt contratFunt 
debiturs, te Denude himſelt, and that the Wodſet was prior to the Difpo- 
fition of Odrney, was offered to be proven. The Defender anſwered, that 
the proviſions in his Infettment could never affect him, nor the Eſtate, be- 
cauſe there was nothing -in the proviſion, that the Eſtate ſhould be lyable 
to the Debts contracted by the Detunct thereafter, but only that he might 
Diſpone, or Wodſet, or Redeem-for an Angel, and it cannot be fubſumed, 
that the Letter produced doth' import .any 'of theſe, but at moſt a perſo. 
nal obligement, 2d{y, Albeit it were notour, that there had been ſach 
a Wodl(et before the Defenders Diſpoſition of his proper. Eſtate, yet it. be- 
hoved to be alſo inſtructed, that it was payed before that Diſpoſition, but 
his Fathers Miſſive after his Diſpoſition, could never inſtruct that it was 
payed, or payed (before, and yet theDefender offered to Renunce all Righre 
e had to the Wodfſet Lands, or to fuffer an Certification, and Improba- 
tion to paſſe againſt the ſame,” ſeing they are not extant or produced , or 
to conſent that: the Lords would declare upon the Letter, that the Wod- 
ſe thereby was Redeemed, and Extin&, which laſt the Purſuer would 


have accepted, providing the Defender would give a Bond of Warrandice 


for his Fathers Deed; and his own, which the Defender refuſed. 


The Lords proceeded to determine the Point: in jure'; and as to that 
Point anent the proviſion, in the Defenders Infeftment, ſome were of opt. 
ton, that ariy Debt 'contra@ed by the Father ; would affet- the Eſtate, 
others thought not, there being -no proviſion to contract Debt}, but to 
Wodfſet or Pitpone, which was not done,.and-all agreed, that the Caſe be- 
Ing new, and now very frequent; required-a more accurat Debate 3 but the 
Lords found that -the-Detenders Father, having by his Letter acknowledged 
the Wodfet, and the payment thereof, to which Wodſet-the Detender had 


.to Right, that any. grant. of Redemption by. the Father - (after -his Diſpaſiti- 


on to his Son ) was probative againſt the Son, and that\the,Lerter being 
proven Holograph, did inſtru& the Wodſet to be payed,and theretore found it 
relevant to the Purſuer,,. to prove that the Wodſet was. before the Defen- 
ders Diſpoſition, and that it did import a conditional obligement , that the 
Father thoald Reſign upon payment, and that the Sons Diſpolition being 
after the Wodſet, he was lucrative Succeſlor, after. that obligation cantragted 
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Captain Strachan contra George Moriſon, January 17. 1668, 


Aptain Strachn having obtained Decrcet before the Admiral, apainſt 
Eh George Moriſdn for wrongous Intromiffion of a Loadning of Wine, be. 
longing to the Purſaer , in az»o 1638. which was brought home by him, 
in the Ship called $:#/l;, whereof he had an eight part, and the Detenders 
the reſt z and the Purſuer being Skipper, didupon his own Credit buy the 
Wine, and having brought it home, the Ship was broken at Nenburgh, and 
Loadning was medled with by the Defenders, whereupon they, are De- 
cerned to pay conjunly and ſeverally. George Moriſos raiſes Redugi- 
on on two grounds. fiſt, That the Decreet was unjuſt, in fo far as the 
Defenders were Decerned #n ſ-lidym, cach for the whole. 2dly, That there 
was no probation of any of their Intromiſhons, but upon the TI ſtimony of 
one Witnefſ-,and Captain Strachans own: Oath taken in Supplement. [t 
was anſwered to the firſt Reaſon, that the whole Intrometters were juſtly 
Decerned #1 ſoidum. firſt, Becauſe this was in 1t ſelf a Spuilzie 3 and aj- 
beit the Detender did hot inſiſt within three years, yet he ought not tobe 
excluded, becauſe he was in the Kings Service all the time of the trouble, 
and fled the -Countrcy at the time of this Intromiſhon. 24y, Becauſe the 
preſcription of the priviledge of Spuilzie 1s only in relation to violent profits, 
and the Oath #» lite, and theſe are only loſt , if purſure be not within 
three years, but the Partics being all lyable # ſo/#4am is not loſt, for the 
Intromiffion remaines ſtill a wrongous Intromiſſion, and is not in the fame 
caſe as a Vindication, and Reſtiturion of Goods in the Defenders h 
without Violence or Vice, and in many c-ſes corret, are lyable ir ſoligam, 
as Tutors, or where theIntromiflion is joyr t, or promiſcuous, for it were 4+ 
einſt reaſon, if there were many vitious Intrometters, that the. particulat 
Intromiffion of each of them behoved to be proven, which oft times is uy- 
poſſible, as in the ſame caſe, and likewiſe ſocij are lyable is ſoliawm , and 
here was a co-parttery berwixt theſe Parties. It was anſwered for A#iſo, 
that there was three years elapſed ſince the Kings Reſtauration before 
_ and though that had not beerty, there is nothing that can ſtop that 

pteſciptivn, and therefore infancy or minority hinders not the courſe 
thereof, and in this caſe the Decreet in queſtion reſtricts ro wronpous 
Intromiſfion. As to the ſecond, all the priviledges of Spuilzie are loſt by 
the: preſcription 3 and it was never found at any time, that in w 
Intromiffions, the Parties were all lyable iz ſol:dum, eſpecially wherethe 
thing Intrometted with was diviſible, as'Wines 3 and as to the alleadged 
co-pattinety there was nothing Lybclled thereon. | 

The Lords did not conſider the poynt of co-partinery, but {curd that in 
wronious Intromiſſnn , each Intromettor was not hable in fol.dam , but « 
Joqnt Intromiſſion proven againſs many , did inſer againſt each of them, an 
equal ſhare, wnlefſe the Purſuer proved that they Intromeiied with a greater ſhart, 
and found not 4 neceſſity to prove aginit each of them the particalar quantity 
of their Intromi(ſwn. | 


Walter Stuart contta Robert Acheſon, eodem die. 


\ \ 1 Grey as being infeftin the Baronie of North-Barwick, and being 
charged for the whole Taxation thereof, Charges Robert Acheſos for his 
Propoz tion» according to the Stent Roll, who Suſpends on this Reaſon. that 
bis-linereſt is only Teinds, which is only applyed to the Kiik , whereof he 

| ; produces 
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produces the Biſhops Teſtificat , and therefore hy the exception of the 
a& of Convention he 'is free. The Charges ahſwered wex relevet , bc- 
cauſe the Suſpender ought to have conycened at the Dyer appointed, by 
the Att of Convenrion,tor making ofrhe Stent Roll,mnd there have inftructed 
that his Tcinds were exhauſted , wherem having talzied, and being taxed, 
no: other} could pay for | him, neither could the King loſe that proporti- 
on... It was ahſereJ, thar he had no intereſt to conveen, the Minit. rhav- 
ing tbe only Right to his Teinds. 

The Lords Repe'led rhe Reaſon, and adhered io the Stent Rel, but 
prejudice to the Smſpender, to ſeek his relief of any Partie be pleaſeth, as 
accords 


. Mr.: Andrew Brown contra David Henderſon, and Thomas George , Fa- 
Zo | awary 18, 1668, 


A Aſter Ardrew-Prown granted a Bond of 700. Merks, blank in the 
J Creditors Name to George Short, wherein the Name of David Hen- 
de(cnisnow filled up. Thereon, George having Arreſted all Sums due to 
Alexander Short in the hands of Mr. «Andrew Brown , he raifes a double 


- Poynding, wherein the Competition arifes * betwaxt the Arreſter, and the 


the Perlon whoſe Name is filled up in the blank Bond. It was alleadged 
forthe Arreſter, that he ought to. be preferred, becauſe he Arreſted Shorts 
Money, and at the time of the Arreſtment y- this Bond. having been Deli- 
vered to Short blank in the Creditors Name,Shorewas Creditor ay and while, 
not only another Name were filled np, but" alſo an' Jaſtrumens of Intima. 
tion were taken thereupon,for Skorts filling up of the Name of Henderſon,is 
no,more then-an Aſhiznation , which requires, Intimation , and is «xclud- 
&d by an Arrcſtment before the Intimation, albeit after the Affignation. It 
was anſwered Sor Hender ſor, that, there needed no Intination to the filling 
up of x Creditors.'Name in a blank Bond, which, was never required by 
Law nor Cuſtom , and+ his Bond being now: in his own Name , nothing 
conld prove that 'it was blank 4b. ini4o, or that it did beloog to Short, but 
s own' Oath, in which. caſe it would be ſufficient for him to De- 
pone -qudbfcats:, that the Bond indeed was ,blank «b i703 and deliver- | 
ed by:the -Debtor to -Skor?, and. by Short to/him,, and his Name filled up 
therein before the Arreſtment, or at leaſt that before. the Arreſtment, he bad , 
howen [the Bond. filled up to the Debtor, which. is equivalent, as if_he- 
bacgiven back the firſt ; Bord, and gotten a new from the Debtgr, 
aker which, no Arreſtment ( vpon account ofthe gion Ceiror could 
padicial -ta him, 7g ef, be hath done, more, for he hath proven that 
the Arreſtment,the Bond was pr ed, and own to Birnythe Debtor. 
wy anſwered, that. in a x jp ar ,19,a;Comperition,of the Creditors 
'Alexander Vetch , the Lords, found thax, the Arreſtment Jaid on, t:efote 
tion of the filling up. of a blank, Bond , preferred the Arrelter, 
andichat otherwiſe Collulion could. not. be evited with theſe blank Bends, 
werclude and tg. fave.Creditors Arreſting. a ox _ 
\ hd: Lords preferred Henderſon , whoſe Name: was filled: up , and 'pre- 
ſented to the Direr before the Arreſtment ;. for iv eTiows Gf ile ef 


nothing t0.in(yu4 that the Bond -was, truely filed up, and preſented to tle 
Debtor . before tbe Arreſtment ; andthey found the filling up, 4nd: preſenting 


lheizof jufficiently proven by , the Witreſſes, taken ex officio. 
ay 7 M Pollock 


*;7 
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Y Pollock contra Pollock and Rutherford, Eodem die. 


Mquhil Jolz Polockin the Cannongate, baving given a Bond to Jam, 
Pollock his Son of 5000, Merks, he mm Robert Pollock the Heir 
of Line, and Pollock, Heir of the ſecond Marriage , for payment 
The Heirof Line Compearing, Renunced : whereupon the Purſuer inſiſted 
againſt the Heir of Proviſion , ' who alleadged no Proceſs, till the Hee. 
tage be falling to the Heir of. Line were firſt diſcuſt, and condeſcengey 


gpon the Heirſhip Moveable. The Purſuec anſwered, there could be 1, 


eirſhip in this Caſe, becauſethe Heir of Line had Renunced all he miphy 
Succeed to by his Father, Heretable , or Moveable, in Favours of be 


ther,his Heirs and Executors —_— expreſly, that his Wife,and his Bairns 


the ſecond Marriage ſhould have the whole Right : Ire eff, Ruthofabg. 
the Wite had Confirmed the whole Moveatles promiſ. we, withour excepy;. 
on of Heiuſhip, and therefore the Heir of Line bimſclf (if he were Entereq) 
could claim none. It was anſwered , that the Renunciation cf the Heir 
apparent of Line, being in Favours of his Father,atter his Fathers death, \k re. 
tured back. to him from his Father as, Heir of Line again , and &ujy 
g0t0 10 other Perſon, neither thereby could.the Heretable Moveables beloty 
the Executor- | 


The Lords' found the Renwnciation ſufficient 16 exclude, the Heir of Lin 
from the Heirſhip Moveable , 411d that they did thereby ng to the Fathn 
Exe wtor, iherefore found nofurther nece//aty to diſc uſſe thi Heir of Line, ad 
Decerned ag init the Heir of Proviſion. » th 
27. d ) 2: ki is 


1 "Grifel Sjnart contra the Laird of Roſjth her Brother, Fanwary 21. 1668 
LU erets gave'a Bond of Toviſion to his Daughter criſs 


A art of Toooo. povntds,' payable #t' her age of 17. years.,  witha 
Obligement ro Entertaiti'her jrr the'mean 'time, bur no Obligement of Ar- 
"nyatrent ; / ſhe*purſues' her Brother -( as' repreſenting het Father ): for hay 
Plenent, and having Lived with her Uncle a 'part of -her Fathers-timbaad 
alleadging tharfhe was hardly uſed by herStep-mother,ſhe craves: Alimenttor 
that time 'ot her Fathers Liferime ; and' for fix , or ſeven | years; ſigce 
his Death , or 'craved Annualrent - for her Sum. The-Defender allead- 
ged Abſolvitor, as to the Annualrents before her Fathers Death, becauſe 
The ought 'to have continiied in her Fathers Family , and there nciher 
is, nor. can be alleadged any juſt Cauſe 'wherefore ſhe. ſhould have.de 
ſerted the ſame. 2dly. Abſolvitor from Annualrent, or Entertainment fince he 
age of 17, years., bectuſe the Bond bears Entertainment till that 
and no Entertamment, or \Annualrent thereafter. 344, She does not, nor 
cannot alleadge that ſhe payed out any thing for Eatertainment, bur. ws 
Entettained' gra/#s by her Uncle. h 9) 
The Lord's found this no ground io exclade her from Aliment , «nd found 
Aliment due aftcy the Term of her Bond, as net as Lefore, but not Anitnalren, 
and mod: fied ſix kundreth” Merkes per annum, n#kout allowing any thing fit 
the 1ear hr Father Lived, bat modified the more largely , it bemg wnfit to Dij- 


. x 


pate the neceſſities of her Removal. 
Fave 
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- which was the heavieſt Burden, It was anſwered, that an obligement 
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Javet Schaw contra Margarct Calderwood, Ecdewr ale; 


AvetSthew purſues a ReduRion: of a Literent Infettment, granted go 
Panagee Calderwood by the Purkuers Father, as heing i# /c(o, The 
Defender ed'no Proceſke , | becauſe the Purſicr was not Heir the: 
ims'of ' the Di tion, but another Heir appearand, who never Eltered. 
"The Lords Repelled the Defence. © _— ” | 
+ThePeſendenalcsdged has thi being an. Liferent Infcſtment to her 
by-ber Husband 4: and but. of a {mall value, it was valide, and the Hut- 
band might Diſabarge that! natura] Debt ot providing his. Wife on Death- 


 bed/fbr having no ComtraR of, proviſiqn before, The Purſuer anfwered, 


the Defender might take the benefit of .her Terce, which is her legal 

viſion, beyond: which ,.a Deed on Death-bed ( in prejudice of the 
Bgr/) is null ; and! this Liferent is, of, the Husbands whole Eſtate , and 
x6 the Parker is willing it (ſhould, Rand, ut bang reſtricted to a third of 
the! Rents of the Lands. -, | 


The Lords Suſtained the lr fefiment only for 4 third. 


Mary Dowelrfſe \Lady of Wamphyay , contra the Laird of Wam| hray, 
%s | January 22. 1668, 


EMqubil Waoplrey having Infeft his Lady in two thouſand Merks of 
4 Ltkcrent yearly, by ber Contratt of Marriage, out of certain Lands 
therein (mentioned: 3 'and being obliged to pay her , as well Jnfeft ,, as 
not Infeft, and ro warrand the Lands to be worth two thouland Merks of 
te Rent. She 'purſyes this Wawphray for payment , who alleadged De- 
duRions of pablick Burdens. It was anſwered, that an Annualrent was 
zot tyable to publick Burdens ; for the AR of Parliament, 1647, made 
was Reſcinded, and not Revived , and this Proviſion is pay- 
able; not only really, but perſonally, though there had been no [ | 

and that the obligement to make the Land worth two thouſand Merks of 
ie Reat, could betono other End but to make the Annualrent free, eſpe- 
cally the Contra@ being in amro 1647. after Maintainance was im 


by 


Ir payment of an Annualrent, relating to no particular Land, could not 
i Linh ened with,, the Land, or if it did relate to a ſtock of Money, the 
= ar Annualrent of the Money behoved' to be free, but this Annualrent 
Kates to ao ſtock, and its firſt Conſtztution is out of the Lands mentioned 
in the Contra@ 3 -ſothat albeit tticre had | been no Infeftment , it muſt 
bear proportionably with the Land, and albeit the A& of Parliament be 
Reſcinded, yet the common ground of Law and Equity., and the Cu&om 
h 2p pon r emains, neither doth the proviſion ( to has the Land worth 
© much of free Rent ) infer, that therefore the Annualrent muſt be free 
which would have becn (0 expreft at the Conſtitution.of the Annualrent, if it 
had been ſomeancd. 


The Lord: fourd this | Annualrent lyable for the Aeſment , tw hunts 
the AZ of Parkiamert was Reſcinded , and all that was alleadged NE 


Jane, was repelled. 


M 2 Fohn 
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John Juſtice contra cMeryStirling his Mother, January, 23, 1668, 


"Here wasa Bond granted. by Stirling of Coldech, whereby. he &d 
; him to have received from Umquhil Feb» Jei7ice, and Moy. Stinkn 
his Spouſe, the Sum of 1300; Merks ,an _ him $0 pay'to the faid 
Huſband and his Spouſe , and i longeſt hver of them; two, :and*the Heirg 
—_ between them, or their Affigneys, which fa zo the Heirs of the 
aſt liver: the faid Mary having ſurvived, did uplitt the Sum, and now 
John Juſtice ( as Heir of the | Marriage to his Father )-purſues bis Mother 
to make forthcoming the Sum, and imploy the fame to her in Liferent, ang 
tohim in Fee. ' It was alleadged for the Defender Abſolvitor , becauſe by 
the conception of the Bond' ſhe is Feear, and fo may diſpoſe of the Money 
at her pleaſure. The Purſuer anſwered, that the conception 'of the Bong 
did no wayes make the Wife Feear, but the Huſband,” according to theoe. 
dinar Interpretation of Law in Conjun&-fees' betwixt ' Huſband and Wife, 
and as to the Clauſe, in relation to the longeſt liver, their Heirs and Af. 
ſigneys, « the Fee could not be Conſtitute' thereby , - otherwiſe the Fee he- 
hoved to be pendent and uncertain, and in effect be-in no Perſon (o long a; 
they live together, but after the Death of either, the Fee ſhould then he. 
in to be Conſtitute in the Surviver,' which is inconſiſtent, and there. 
tore the Fee behoved to be, Conſtitute by-the firſt words, obliging to pay 
_ the Sum to the Huſband and Wife, the longeſt liver of them two, wher. 
by the Huſband was Feear and might havedi/poſed thereupon during hisLig 
but without prejudice of his Wits Liferent ; there is no doubt but this Sun 
migth have been Arreſted for his Debt,ard it could not be then pretended that 
ex eveniy, the Wiſe by farviving might become the Feear. Tt was anſwer. 
ed for the Wiſe that albeit Conjun-ices between Man and Wife _— 
Conſtitute the Huſband Feear, yet there 'are - many Cafes. in which 
Conjund fees- the Wife - may be Feear , 'and here the terminationbet 
upon the Surviver, makes her the Surviver ſole Feear, althoughborhyge 
Conjun& Feears before, and neither of them properly a Liferenter, till by 
the event it did appear who ſhould Syvrvive, neither can 'any ſuch ſubrilty 
of the dependence , or uncertainty of the Fee , render the intentionef the 
Parties inc ﬀ<Ctual; | | | 


Tle Lords found, that by the foreſaia Clauſe, the Husband was Feear andthe 
Heirs of the: Marriage, were Heirs of Proviſion to him, and that failzying the 
Heirs of the Martiage, the Wifes Heirs were ſubſtitute as Heirs of Tilzje, aw 
therefore ordained the Sum to be ſo impleyed, and ſecured, thatif the Purſuer being 
the only Heir ofthe M arriage ſhowld Die before he diſpoſe thereupon jt ſh1uld return 
to the Heirs and Aſſigneys of the Mother. 


The Lady Wolmet and Daxkeith her Spouſe, contra Major Biegar , and 
James Todrig, January 24. 1668, 


He Lady Wolmet and Dankeith her Spouſe , purſues Major Biggs, 
and the Tennents of Wolmet for Mails and Duties. Compearance is 
made for James Tedrig, who being Aſſigned to an Annualrcnt, due out of 


the. Lands of Wolmt, to the old Lady Wolmet by- an-Infettment , Jong: 


prior to this: Ladies Infeftment 53 upon which Right there was alſo railed 
an Inhibition , whereupon Todvig ( as Aﬀigney ) purſues ReduQion of 
the Purſuers Right, and ſeveral others, and obtained Decreet thereupon, 


and now alleadges that the Lady can have no Mails and Duties, _—_— ne 
ight 
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Right ſtands Reduced at the Inftance of the faid James Todrig, who hath 
alſo Appryzed upon his anterior Annualrent. The Purſuer aniwered,. that 
the alleadgeance ought to be repelled , ' becauſe the Right of his Annual- 
rent, Appryzing ; ' and ReduQtion has been fevcral years in the Perſon of 
Major Bigger, who has been all rhat time in Poſſeſſion of the Lands, and 
therefore by his Intromiſſion, Todrigs Appryzing is ſatisfied within the le- 
gl Tt was anſwered for Major ' Biggar, albeit the Right. was , and, had 

his, and he in Poffeſſion, yet the Appryzing cannot be ſatisfied there- 
by, 'unlefſe he had Pofleſt by vertue of the Appryzing , which cannot 


kk allcadged, becauſe he offers him to prove that 'he Entered , and con- 


tinued in ' Poſſeſſion many years before he got this Right, by vertue of 
other Jnfeftments, ' The Purſner anſwered, that by the Reduction at Tod- 
rigs Inſtance, all Major Biggars Rights ſtands reduced, fo that albeit by 
them he entered in Pofſeition , yet he cannot aſcribe his Poſſeſſion to 
them after they were Reduced. It was anfwered , that albeit his Rights 
were Reduced, there was no Removing, or Aﬀtion of Mails and Duties in- 
rented againſt him upon che prevailing Right,and therefore his Poſſciſion be- 
boved to be afcr:bed to his prior Poſfcflion, though Reduced. 24ly, 
He having now divers Rights in his Perſon , may afctibe his Peſſcſhun 
to any of them he pleaſes againſt this Purſuer.,, from whom he derived not 
his Pos{ ſon, nor the Cauſe thereof, 3dly, It was anſwered, that the 
Purfucr might acquire» this Right, 44 h#xc effeTum to purge it, and the In- 
titicion, and Reduction. thereon , in fo far as it might be prejudicial to his 
plor Rights,. and nor to bruik by it. The Purſuer anſwered ,. that albcit 
Bigger might have acquired. this Right, to. evacuat and purge the fame, if 
that had been declared in his acquiſition thereof , or otherwiſe legally, yet 
not having done it, he ' muſt be. underſtood to bruik only by that 
Right that! was - ſtanding.  24ly , If he ſhould declare that he did 
acquire it'to 'purge. it, then, as his own Right, revives which was Reduced, 
ſo' muſt. this Purſuers Right, which was alſo Reduced in that ſame ReduRi- 
on revive, eſpecially in caſ# tam favorebili, that the Purſuer may not be 
excluded from her Liferent , which is her Aliment, and ſeing the De- 
creet of Reduftion was obtained by meer Collufion , and 1s offered 
to be diſclaimed upon Oath , by the Adyocats marked , Compearing 


. therein. 


The Lords found that Major Biggar behoved ts aſcribe his - Poſſeſſion 
is Todrigs Right, and to none of the Reduced Rights, all bring joynily in 
his Perſon, and not having declared quo titulo poſfidebat, and that he can- 
wb now declare that he makes no uſe of Todrigs Right, in ſo far 4s may be 
Pejndicial to bis own prior Rights, and makes uſe of it as it is prejudicial 18 
the Purſeers b ights, which were reducedtogether, ſeing the Purſuers Rights would 
heve excinded the Majors other Rights towhich be would now aſcribe his Peſſeſſign, 


Hagiſtrats of contra the Earl of Findlator , Eodem: die. 


Here was a Bond granted by one Jackson Principal, and a Caurtioner 
which is alſo alleadged to have been Subſcribed by Umquhil Izch- 
Martin as an other Cautionerz which Bond being Regiſtrat at the Cre- 
ditors Inſtance, he did thereupon Incarcerat the principal Debtor, whom 
the Magiſtrats having ſuffered unwarrantably to eſcape 3 the Creditor ob- 


' tained Necrect againſt the Magiſtrats for payment of the Debe, The'Ma- 
 "giſtrats payes the Debt, but rakes Aſſignation from the Crednor, and now 


as 


: 
l 
| 
| 
' 
: 
| 
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as Afſigney purſues the "Earl of Findldr, as Reprelenting Inchmargin gne 
of the”; Cauttoners for payment , who, alleadged Abſolvitor. firſt , Becauſe 
che Fond is null. as.#0. Inchwertin, wanting both Date and Wuneſſcs; for 
it bears to have been Subſcribed by the Principal , and the . other Cautio. 
ner, at ſuch a-place, ſuch a day fore. theſe Witnelles, who axe:ſubjoyn.” 
a” and deſigned, and after the Names of theſe Wirnesſes fayes , and Jeb. 
ed by Inchmartio, at _ after which:there no Ing follows in the 
Bond, but*the Subſcriptions of Parties , nope_of which ſubſcribe as Witneſs 


TL 3 Ts yer his Subſcription is amonglt the. Subſcriptions of the 
other. Parties, bt as to bim. it , bath neither place, day , nor Witnesſe, 
The Purſter office to condeſcend., that the day and place: of the Suh. 
ſcription of the Witnesſes, were the ſame to Inchmartin, as.to the Prin. 
pal 204 othcr Caugoner 4, which they aleadged to be ſufficient fo make 
vp this ny}ilry, as isordinar where. the Writer and Witneslcs are not De. 
ſigned, for thereupon the, Defender may improve the Bond by the. Wit. 
neces inſert, The. Defends anſwered, that albeit the Lords lupply the 
want of Deligration of Writer or Witnesſcs , by condelcending oi their 
Deſignation, that means of Improbatian may be afforded, which js not the 
queſtion here z yetthe Lords, did never ſhtfcr Partics to fill up Wirnedes, 
where no Witnesles were inſert , nor -09, Date, euther as to Year or 
{oneth. | | 


The Lixds would net Suftain the Baud upon this condeſcerdence , but ex of, 
ficio ordained the Witneſſes ( if they were alive) to be Examined, whether 
they were Witneſſes to Inchmartins Subſcription, that ſame dy, and place with 
the reſt , reſerving to themſelver what their Teſtimonies ſtould cperat. 


The Defender further alleidged Abſolvitor , becauſe he offers him to 
prove, that" the e was a Decreet agajoft the Magiſttats now purſuing, 
at the Inftance of the Creditor ,. for-payment of the. Debt , becauſe 
iuffered the Principal Creditor Tncarcerat, to*.eſcape , fo that. the, 
being payed by the Magiſtrats, coming in the plave of the Priacipal Debtar 
#4 deli7y, it is in th-{ame £3e as if the Principal P:bror himſelf had payedy 


| wVich- necesfarly livers his Caytipners: If was anfivered , that ghe 
Ilya 


Mapsſtrats are only e to the LUer of the Diligence, ,pro . dawno rip 
tereffe, and'to no other, for the Creditor  (* Uſer ' of the Diligence ) gh 
he conſented to the eſcape of the Rebel, or might diſcharged the ſubli- 
djatie Obligation,\, or Action competent, againſt the Magiſtrats: for ſuffering 
him. to eſcape, whether the» Cautioners. would or not,: and therefore the 
Magiſtrats might, as well rake .an Aflignation from the Creditor tor payment 
ofthe Nebr, which implies the Creditor bis paffing from them as bound ex de- 
lido, m+ which caſe he would only have given them a Diſcharge , but here 
the Magiſtrats Contradts with the Crediter,/ and acquires the Afignation , # 
quilibet upon an. cquivalene: Cauſe, It was anſwered for the Deſender, that 
this Aſſignation is evidently fimulat in. place of a Diſcharge, there havi 
preceeded a Decreet againſt the, Magiſtrats, 44 eſt, that Aſſignations grant 
to perſons obliged for a Debt, doth operat alwiſe as to the Matter only as 
a Diſcharge ; [though more ſurmarly, as /'when Cautioners pay , and. are 
Aſſigned, they mult allow their own- part, but much more theſe whoare |y- 
able ex deliZo, having payed upon a. Deereet, cannot ſeek relief» whether 
they have Affingation or Diſcharge, eſpecially againſt Cautioners,and 1t this 
were Suſtained, all Rebels who had Cautioners might be ſuffcred to eſcape, 
where there is any- Cautioners , for Mesſengers might be Dctorced, taking 
Asſignation to the Debt, and proceeding againſt the Cautioners , and _ 
Fn the 


' Anuuatrent of the Debts The Defender alleadg 


0 
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the uſer of the Diligence might conſent to- the Liberation , yet he could 
not paſs from the Obligation , ex deligo', which accreſceth to- all Parties 
having Intereſt 3 and if the Cantioners had been diſtreſt by the Creditor, 
they might purſue the Magiſtrats, — the Principal to eſcape, ex de- 
io & dainno, for if he had not been ſuttered ro eſcape, they would have 


been payed. | 

The Lords ſound this Defence, relevant , that the Magiſtrats purſuers , ha- 
viae ſuffered Fe Rebel to eſcape, and Decreet againſt them, and fan 6 ſatisfied 
the Deis to the, Creditor, that 1hey could not have recourſe sgainſt the Canti- 
awers , either by wvertue of a Diſcharge, or Aſſignatlon. Here it was not De- 
hated, whether or not they might have recourſe ag #nft the principal Debtor efc ap- 
ing, who was principaliter jn delito, and the Magiſtrats but acceſſory. 


Ar. William Muſhate Miniſter of Haſſenden, contre the. Duke and Durches 
of Buccleugh, [January 23, 1668, 


He Miniſter of Haſſe den. having obtained Deſignation of a Gleib, 

out of the Duke of Bucclcughs Lands, purſues Removing, - The 
Duke Suſpends on this Reaſon, that the Deſignation is null, not bearin 
Cirarion, nur Jnumarion to the, Parochiners., .neither is. the Duke Cited 
to the Detignation upon 60. dayes, as being out of the Countrey. It was 
anſwered, that by the ccn'tant Cuſtom in ſuch Caſcs, there is only Incima- 
tion give at the Kirk Door,or out of the Pulpit of the day of Delignation, 
which tt.e Dender offers to prove, uſes to, be done in the like calc, 


Which the L1ds fonnd relevant, albeit the Intimation was not mentioned in 
the Deſggnaiion, | 


Robert Dobby co#tre the Lazy Stanyhil his mother, Eodew die 


'Obert Dobby purſues the Lady Stawybil his Mother , for an Aliment, 

'upon this ground, that- ſhe being provided to an plentiful Liferent, 
being an Aanualrent of 2800. Merks yearly, there remains nothing to Ali- 
ment him the Hc ir, of free Rent, being all kd AGincr- bean 

vitor , Decau 

thereis no ground in Law nor Cuſtori for an_ Aliment to the 'Heir, ex- 
cept the Rents were exhauſted by. real burdens by Infeftment ; bur\here at 
the Defunts Death, there was only this 'Liferent ,, which w 
talf of the Rent, and there was noInfeftment more- 24h, 
ly competent to Minors , the Purſuer is Major , and may- 
The Purſuer anſwered , that it was alike whether the Debts were perſona], + 
or real, for if Appryſings had been uſed, they would all have been real, 
but the Purſuer did prevent the fame, by Selling a part of the. Land at a 
'great Rate, which was all applyed to the Cretitors, and yet Me Lifdrefit, 


"and Annualrent of the Debr is, more then the" Rent 3 neitber is there. 


diftin&ion in the Law as to Majors and Minors, who were not'bred with 
2Calling 3 and therefore Carberry (who was a man of age ) got an Alimetit, 
and Anihonia Brown got an Aliment from her Mother, who had an Anna- 
arent m Liferent, and the Drbts were all perfonal at her Fathers Deach, 
albeit ſome of them were Appryzed for, hefore ſhe got her Aliment. * The 
Defender anſwered, that there was a ſufficient Saperplus , becauſe ſhe of- 
{rred to take the Lands , or find ſufficient Tennents therefore, for 4300- 
Merks yearly, which was a' 1000. Pounds above her Liferent, and would 


4 


exceed rhy Annualrents of all the Debs, 


The 
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'The fonds found this lef Def e relevant , but did not procced to. deter-. 
mint, whithet an Aliment would due, where the burden. was but by perſoaal . 
Dibts 5 x 


Alexander Binny contra Margaret Binny, Eodem die. 


A Argeres. Binny granted 'a Bond, obliging her {clf to Encer Heir of 1; 
M an a Pathes, androRefign Oh Lam in-Pavonrs of her Seff, and by: 
Heirs to be Procreat of her owt Body 5 Which failzying, to the Heirs os 
Alexander Binny he Father ; | and dbliged' Her (elf to do nothing conra;r 
eo that Suceeffibrt'3; And havinig M William Brotkerflanes, by her Con- 
trat of Marthage,/ orine doin ,) the” Diſpones the Lands ro him. Thi 
Margaret was the only Child of Alexander Biznies firſt Marriage, and there 
was aft Inhibitionuſed upon the Bond, beforeher Conratt of Marriage : 4þ.,. 
ander Binny being Son of the ſecond Marriage , and Heir of Line to» his 
Father, purſues the {aid Margaret to fulfil the Bond, and to Enter, aud Re. 
Gon the Land" conform thereto, and thereupon did obtain Decreet, which 
beihg now Su &d. It was alfcadged , that this being bur an obligement 
to'Conſtitute a Tailzy , could have no effe& to hinder her ro Diſpone to 
hee Husband int nathe of Togher ,” which is the moſt favourable Debt, 4; 
to ContraQ any other Debt; which the Purſuer ( who behoved to be her 
Heir ) could nevet-quartel.” 24h, It was alleadged for the Husbang, thy 
he could not be Deccrned as Husband, to conſentto this Reſignation , con. 
trair to his own Contra.” It was anſwered, that this' was not- only a Bond 
of Tailzy, -but an. obligement. todo. nothing that might change the SnoteC. 
| fion, and ſo ſhe could not voluntarly Dilpone, but the Husbands Proviſigh 
might be Competent enough , ſeing both ſhe has the Liferent , and the 
Children wf.qhe Marriage, will facceed in, \the Fee aud albeit! the. Purſue: 
muſt be Heir of Tailzy , yet obligements in favours of Heirs of. ilzy, 
are always againſyHairs of Line, in telation 'td whom'th *t 


.£ ned with C ent of her Husban , £028 , 
Reds ut n uſed ag the Contra 5 but CO 
1h Cle Peas have excluded the Debts, 10 be Contratd by 

hs of er Heirq, hpon ro Jaf ground without Colluſion, bat fend 
F114 Bht. ke 2" od wntart Diſpoſition, to exclade that Swceeſſian, inre- 
BY Th ig Obie jo dv nitbit ph _, nn 


ef Tay bas an Trugen ; ry PP 
H hp By , WL and found, the Lips prdgrl proceeded 


g In the comrair, 
F.- ; ' 


s 
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1 Brown 


contra, Thewes Heppland, January 29. 1668, 


"1k of Bits Brown being furl Marriedto, | Happiland, and there 
: | Mafy. ' Robert phi the fone Right to a Tenement of Land 
'to ber ſelf in Lifcrent , and Ewphan Happlend her Daughter of the ff 
"Marriage in Fee 3 which, Infeftment is given by the faid Thowas Browy her 
' Husband , vers, n Bailly for the time, Agzes Happiland Diſpones this 
"Fenement to Thomas Brows , Heir of the Marriage , betwixt the faid Um- 
quit Tome Brown,and Mirjory Bruce,and for the price thereof,gets a Bond 

relative thereto. Thomas Brown being Charged upon this Bond, raiſes Re- 
duFion-upon Minority. and Lefion. To the which it was anſwered, there 
was no Leſion, becauſe the Diſpoſition of the Land was an equivalent One- 


rous Cauſe, It was anſwered, that the Diſpoſition was no a * uſe 
5 aide, £4 ecaulſe 
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becauſe the Lands Difponed, bclopged not to the Diſponer , but to the Suf- 
er bimfclf, in fo tar as they, were Conquelt |by Marjory Brace, while the 
was Spouſe to his Father , ſo that the Money (* wherewith ſhe Acquired the 


' fame) belonging tothe Husband jure Mariti, the Land muſt aiſo be his, un» 


lefſe it were condeſcended and mſtructed, that ſhe had Heretable Sums, nut 
falling within the jus Mariti, wherewith this. Right was Acquired: Ir was 
cupiped, that this was but a raked Conjecture and Freſumption, which: is 
ſufficiently taken oft, by the Husbands giving Scifing as Bailly. 'It was an- 
ſwered ,- that this was aus officij, which he could not refuſe, but: he 
knew that the Infeftment in favours of his Wife , would accreſce to 
hiwſclf. | 

The Lords repelled the Reaſons of Suſpenſion and Reply, in reſpett of the A ; 
Jwer and Duply, and finnd th.tthe Fee ofthe Land belonged to the Wife and her 
Davghter, andthat there was 10 Leſion in giving Bond therefore, 


Laird Aitonn contra James Fairy, Eoadem die. 


He Laird of Aitozn having bought a Horle from James Fairy; purſues 

for repetition of the price, and for entertainm-nt of the Horle fince, 
upon this ground, that he ottered to prove by the Witneſles, at the buying 
of the Horſe, that Fawes Fairy promiſed to uphold him but fix years old, 
and that he was truly twelve years old » The queſtion was , whether this 
was only probable by Oath, or Witneſſes, 


But the Lords perceiving an anterior queſtion ,, how ſoon the Horſe was of- 
fered back by the Purſuer , they ordained him. te condeſcend , that wery ſhors- 


| y thereafter he offered the Horſe back,, otherwiſe they would not ſuſtain the 


Proceſſe. 


John Papla conira the Magiſtrats of Edinburgh , Jamwary 31, 1668. 


Ohn Papla purſues the preſent Magiſtrats of Edinbwreh , for payment of a 
Jeb. due to him, by a Perſon Incarcerat in their Tolbooth , who eſcap- 
ed. The Defenders — no Proceſſe., till the Magiſtrats who then 
were, eſpecially Bally Bogd (by whoſe Warrand the Rebel came out) be 
called. 2dly, The preſent Magſtrats cannot be lyable Perſonally, having 
done no Fault ; neither can they be lyable, as repreſenting the Burgh, at 
laſt but ſubs2diarie after the Magiſtrats who then were in culpa, were-Dif 
cuſſed now after fix or feven years time. The Purfaer anſwered,that the Priſon 
being the Priſon of the Burgh , the Burgh was lyable principaliter , and if 
only the Magiſtrat doing the Fault were lyabfe, the Creditor might oftimes 
looſe his Debt, theſe being oftimes of no Fortune,” or fit to Govern, and the 
Town who Choiſeth them, is anſwerable forthem'; neither is the Purſuer ob- 
kped to know who were Bailhies at that time , or who did the flult, and fo. 
t cot bound to Cre them. 

The Lords Repelled the OO and found the preſent Magiſtrats ( asre- 
preſenting the Town ) lyable, but prejudice tothem, to Cite them who did the 
bav't. 


Robert Ker contra Henry Ker, February 5. 1668, 


Obert Ker of Graden having granted Bon to Robert Key his: Son, for 
3600. Merks of borrowed Money, and3ooc. Merks of Portion 4 for 
z, N | which 
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which Sum he did Infeft him in an Annualrent of' 240. Pound yearly, 
Suſperding the Paymer.t 'of the one half of the Annualrent ill his Death ; 
whereupon Robert purſues a Poinding of the Ground. Ir was alleadged for 
Her,ry. Ker ( the eldeſt' Son , who ſtands now Inteft 3n the Lands ) Abſol- 
vitor, becauſe he ſtands Infeft in the Lands before this Infcftment of An- 
| NuaIrent being but baſe, took effet by Poſlefſion. The Purſuer anſwered, 
firſt, That-uhe Defenders Infeftment, being poſterior, and granted to the 
appearard Heir; without a-Cauſe Onerous , it 1s perceptio Hereditatis,” and 
At the Father were Dead, it would make the Defender lyable as Heir, and 
therefore now he cannot make uſe thereof, in prejudice of the Purſer, 
24ly, The Pucſuer offered to prove, that his Annualrent was cled with Pof: 
ſeſhon befoie the Defenders Infeftment, in fo far as he: Received the half of 
the Annualient , which is {« ficient to validat the Infeftment for the whole, 
ſeing there are not two Annualrents,but one for the whole Sum,and ſeing the 
Twificr ceuld do no more, the one half of the Annualrent being Suſpended 
till his Fathers Death, 


The L:ds four d this ſecond Reply relevant, and found: the Poſkſion 
of the halt was ſufficient to validat the Poſlefion for the whole, but ſuper- 
ccd<d to give anfwer to the.former Reply, till the conclufion of the Cauſe, 
nat being clear, that the Deienſe upon the Defenders Inſettment couldbe 
taken away ſummarly, though he was appearand Heir without Redudion, 
upon the Act of Parliament, 1621. 


Mr. . George Joknitoun contra Sir Charles Erskin , February 6. 1668, 


He Lands of Kmnock/4!, being part of the Lands of Howdon, did belong 

to Umquhil Richard [rwing, Umquhile Mr. John Alexander Miniſter, 
having Charged Robert Irning io enter Heir in ſpecial to the ſaid Richard 
his Grand-fir in theſe Lands, hedid Appryze the ſame from Roberr as ſpeci- 
ally Charged to enter Heir, but Robert died before he was Tnfeft, or Chary- 
&d ; the Superior, Sir Charles Erskine, hath Appryzed from Mr. Jobs 4- 
Iexanc.er all Right competent to him in theſe Lands , and thereby having 
Right to Mr. Johr Alexanders Appryzing , he is Infeft thereupon. Aﬀer 
obert Iryings Deceale, his Siters ſerved themſelves Heir to Richard their 
Grand-fir, and are Infeft, do Diſpone to Mr. George Johnſioun , who is al- 
ſo Inſeſt, Mr, George purſues for Mails and Dutics , in the Name of [r- 
wings his Authors 3 Compearance is made for Sir Charles Erskine, who al- 
Icadged Abfolvitor, &zrft, Becauſe he hath been ſeven years in Pofſeſhon 
of :the Lands in queſtion , by vertue of Mr. Fokn Alexazd.rs Appryzing, 
| And his own, and fois twins excegtione in judicio poſſeſſcrio, and cannot be 
quarrelled till his Right be Reduced. 24h, He is p.#tor jure, and his Right 
muſt exclude the Purſuers , becauſe he having Right tv Mr. John Alexan- 
ders Appryzing , which was Deduced againſt Robert Irwing , as ſpecially 
harged to enter Heir z ſo Richard, as to him , is in as good caſe, as Rovers 
bad been actually Entered, and Infeft by the AR of Parliament, declaring 
that when Parties are Charged to enter Heir, and lycs out , ficklikePro- 
ceſſe, and Execution ſhall be againſt them, as they were aCtually Entered; 
likeas the Tenor of the ſpecial Charge introduced by Cuſtom , to perfet 
the foreſaid A of Parliament, bears expreſly, that the Perſon Charged ſhall 
enter ſpecially , and obtain himſelf Infeftt , with Certification , that the 
' uſer of the Charge ſhall have the like Execution againſt him, as if be were 
Entered, and Inteftz and therefore Mr. John Alexarders Appryzinig againſt 


Robert hwing , fo Charged , was as effcCtual ro bim , os if __ 
| cen 


"> 
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been aRually Jofeft, in which caſe there is no queſtion, but the Appryzer 
might obtain himſelf Infeft upon the Appryzing , atter the Death of him 
againſt whom he Appryzed, and that ſummarly, without new Procefſe, and 
there is no difference whether the Superior were Charged during the Life 
ofthe Debtor , or not. The Purſuer anſwered to the firſt, that no Party can 
cajmthe benefit of a Polſeſory judgement , unleſle he have areal Right by 
Infeftment, at leaſt by Tack 5 but a naked Appryzing, thoug i: may car- 

Mails and Duties,as a naked A.ligation, and is valide again(t the Debtor 
This Heir, 1 ec in itſelf it is an incompleat Right, and not become real. It 
was anſwered , that the Appryzing alone was ſufficient , as was lately 
found in the Caſe of Mr. Rodger Hog , againſt the Tennent of Wanch- 
ton, 


The Lord: repell:d the firſt Defenſe, and found there was no grond for © 
Poſſeſjory jadgement ; here there was netther Infefiment, nor Charge upon the 
HAPpPrjnINg., 

The Purſuer anſwered to the ſecond Defenſe, thatfit was not relevant 
to exclude him, becauſe Richard Iriing having Dyed laſt, vel and ſciſed in 
the Lands , and Robert Irving never having been [nieft, the Purſuers , Ro- 
bes Siſters, who were Heirs appearand, buth to. Richard their Grand-fir, and 
Robert their Brother, could not poſſibly obtain themſelves Infeft as Heirs to 
their Brother, becule the ineuel coll not find that Robert Dyed laſt, veſt 
and feiſcd as of Fee, but Richard and any Appryzing againſt Robert ( who 
was never [nfeft } evaniſhed , ſeing no Infettment was obtained upon the 
Appryzing, nor no Charge uſcd againſt the Supperior , during Roberrs Life, 
fo that the Appryzer ought to have Charged de ove theſe Purſuers to Enter 
Heir to Richard, and ought to have Appryzed from them, as lawfully Chaged, 
avd to have obtamed Infeftment upon the Appryziag in their Life, and as 
the Siſters would excludethe imperfect Diligence againſt the Brother,ſomuch 
more may Mr. George Johnſtoun ., who is their ſingular $ucceflor. It was 
duplyed by the Defender, that Mr. George Joh»ſtoun , albeit he be ſingular 
Succeſſor, yet he is Infeft after Sir Charles Erikin; and therefore the queſti- 
on now is only betwixt the Appryzer, having Charged the Brotherin ſpe- 
cial, to Enter to theſe Lands to his Grand-fir, and theſe Siſters being Infeft. 
as Hcirs to the fame (Zrand+fir, and albeit they could only Infeft themſelves 
as Heirs tothe Grand fir, the Brother never having been Infeft, to the effe&, 
that they might either Reduce, or Redeem the Appryzing led againſt their 
Brother , becauſe the Charge to Enter Heir, did ſtate their Brother Charged, 
as it he had been aQually Infeft, only in relation to, and in favours of the 
Appryzer, who Charged him, yet as tos that Appsyzer, he is in the ſame 
condition, as if Robert had been aCtually Infett, and there is no Law 1e- 

iring him to obtaia Infeftment, or to Charge the Superior during the 

j Rotert, who is ſpecially Charged, but as in other Appryzings, ſo 
in this, he may Charge the Superior , or, obtain Infeftmene when ever he 

ſess Tr is true, that if a ſingulaz Succeſſor had obtained Infeftment upon 
the Reſignation of Richards Heirs , Entered and Infeft before the Appry zer 
had obtained infeftment , the Appryzers delay might have prejudged him, 
and preferred the firſt compleat Right, but the Heirs themſclves could ne- 
yer exclude him , though their {nfeftment were prior, 

The Lordi fuund the ſecond Defence and Duply relevant , and found the 
I" feſiment upon the Apprycing ( againſt the appearand Heir ) jp*cially Cle gd, 
and the Apprizzing it felf to be as walide, as if the appearand Her had been 
#Ixally Injeft , and that the Compryzing became not «oid through want of 

2 


N I-feft- 
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Infeftment , or Charge againſs the Swperior, during that appearand Heirs 
Life, | 
Alex«nder Chiſholm contra Renies, Fodem die. 


Lexander Chiſholm as Executor to Fohn Grakam of Orchel , Purlues 
\ William and Archibald Renies for a Bond,granted by them to the Defung 
in 48 1635: who alleadged that the true cauſe of the Bond was by Tran. 
aqion of a Blood-wit, made by the Laird of Gloret, and Mr. James Row 
ia whoſe Hands this Bond (then _—_ was put , and which unwar- 
rantably came in the Hands of Orchel the Party , who in ſtead of 400, 
Merks, filled up 2000, Merks, which is offered to be proven by the Ar. 
 biters Oaths , yet on Life. The Purſuer anſwered , that his Bond coulq 
not be taken away by Witneſles, eſpecially extrinfick Witnefles, there be. 
ing no Writ relative to this Bond , or of the ſame Date , Or Witneſſes 
that might giveany preſumption of the Cauſe thereof, The Defender an- 
{wered , that there were bere far ſtronger refumptions, viz. That this Bond 
hath been Dormant 33. years, albeit it bore no Annualrent, and Orche/ 
was known to be in great neceflity, and by ocular inſpeftion, it appearsto 
be filled up with another Hand, and blotted, which prefumptions, being þ 
ſingular, give .ground enough to the Lords' to Examine Witneſles , ex 
nobili officio, - | | 
- The Lord: ordained the Witneſſes and, Aybiters 10 be Examined ex officio, je. 
ſerving to themſelves what theſe Teilimonies ſhould operat , in reſped of the anti. 


quity and - ſingularity ofthe Caſe, 


Captain C oningsby contra Captain Maſtertown, Feb. 7. 1668, 


Cod ptain Coringsby, Captain of a Privateer, purſues. Captain Maſtertous 
for his ſhare of rwo Prizes, taken upon the 5th. of A»guſt1 666. upon 
twogrounds, firſt, upon concourſe, becauſe both theſe Priyateers being in 
view of the firlt Prize, did both- make up: to'her y Coningsby being neareſt, 
and that when they came to near diſtance, within half a Mile, Coningsby fired 
the firſt Gun, Maitertoun the ſecond, and Coningsby the third ;"at the firing 
of which'the Prize ſtreckt Sail, which ſignified her ſurrender without more 
reſiſtance , and albeit eHaſtertoun being tothe Windward, came firſt Aboard, 
yet it was withour reſiſtance, the Prize having rendered before, by {treik- 
ing Sail ; Coningsby being within a ſmall diſtance , came preſently up , and 
Demanded his ſhare , according to, the proportion of. the Men and Guns 
of both Friggats, being the ordinar Rule of. diviſion of Prizes, betwixt 
concurring Friggars. 2dly , Upon the ground of conſortſhip , or ſociety 
made up betwixt the two &: tains, after taking of the firſt Prize , and by 
the ſame conſortſhip , craved the ſhare of a ſecond Prize , taken that lame 
day, it having been agreed, that both ſhould be ſharers in all Prizes that 
ſhould be taken by either , till their ViRuals were ſpent. The Defender, 
Maſtertoun and his Owners, alleadged Abſolvitor , from boththeſe grounds, 
for as to the concourſe, it is not relevant, , unleſfſe the Puſuer had allead- 
gedthat he had a real influence upon the Capture , for as to any Guns he 
ſhot, they were without a Miles diſtance , and Maftertonns Friggat being 
much lighter and -ſwifter , did Overſail Coningsby , and when the Prize 
ſtreikt Sail, Contngsby was a Mile behind , and at the ſame diſtance when 


ſhe was taken, and therefore was neither concurrent in the force, nor - 
| the 
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the fear , and as to the conſortſhip, it was anſwered, firſt, that albeit there 
was a communing of conſortſhip , yet there was no concluded. agreement, 
for Coningsby claimed a ſhare according to Men and Guns, which eMaſtcr- 
town denyed, having far tewer Men and Guns, whereby he that took rhe 
Prize would have had the ſmalleſt ſhare, ſo that it evaniſhed. 2dly, Albeit 
there had been a conſortſhip made by ' the Captain, yet that could not 
be effequal , until it had been. concluded ih Writ. 3dly, It could not 
be effeRual in prejudice of the Owners; the Captain having no power to 
make any ſuch conſortſhip, either by his office, or ſpecial Commiſion. The 
Purſuer anſwered, that his alleadgeance upon concurrence was moſt rele« 
yant, he being nearer when the Chaſe began, and within a ſmall diſtance 
when the Pryze (treiked Sai), and was taken 3 and it cannot be: doubted 
but the Prize had terror of both,to theſecond, Maſters of Ships by their Of- 
fice, may in many caſes impignorat , or Sell the Ship , or Outreik , and 
Captains of Privateers having Commiſſion tomake Prize, have eo ipſo, the 
power to uſe the moſt conducible means z and ſo to make conlortſhip for 


_ thatend - and albeit the firſt Prize was takenbefore the conſortfhip , yet the 


Purſuer having upon his concourſe demanded a proportion, conform to his 
Men and Guns , and being far ſtronger nor Maſtertoun , and able to 
maſter him, and his Prize both, he might in ſach a caſe tranſatt , and make 
this Co-partinary, which was uſeful to his Owners, —_— to have 
the half of the firſtPrize ,whereof they would not have fallen above a third or 
fourth. Part , ſo that it was mtiliter geſium, et tranſaium in re dubla , and 
whereas it is alleadged to have been but a — the contrair is evident, 
by the putting in of Coningsbies Men both in Maſtertowns Ship , and in 


the Prize 3 nenher is there any necefſity of Writ in ſuch Tranſattions made 
in prociniu belli, et in alto mari, 


The Lords having before anfwer } Examined Maſtertoun and Witneſſes 
hinc inde, tor clearing the matter of Fat , Maftertonr: himſclt did acknow- 
ledge the conſortſhip to have been agreed upon, but affirmed that when 
they came to Subſcribe the Writ, Coningsby craved a proportion, by Men 
and Guns, which he refuſed without an equal divifion, and ſeveral of the 
Witnefles having Deponed, that that difference was referred to the Ow- 
ners without diflolvmg the conſortſhip ; Maſtertoun himſelf having alſo 
Deponed, that in, contemplation of the confortſhip, Contngsbies Men wa. 


. 4 
; Aboard of him and the Prize, and the Witneſſes having variouſly 


anent the diſtance, when the firſt Prize ſtreiked Sail , and was 
taken, | 


The Lords found aconſortſhip ſufficiently proven, andthat there was a concourſe 
as 80 the firſt Prize, and therefore found Coningsby to hate a Right to a ſhare, 


which they found to be the equal ſhare, ſcing Maſtertoun was moſt inſtrumental, 
and did aifnally ſeize upon both Prizes, 


The Miniſter of Cockburnspath contra bis Parochiners. Eodem die, 


5h Miniſter of Cockburns-path having obtained a Deſignation of a 
Horſe, and two Kines Graile, conform to the At of Parliament 1661. 


—— a Declarator of his Right thereby. It was alleadged Abſolvitor, 
uſe the Deſignation was null, .in refpeR it was by the Biſhops War- 
rand direCt to 'three Miniſters Nominatim , and it was performed only by 


two, the third not having come, and a Commiſſion to the three muſt be 
underſtood joyntly,and not toempower any two of them, unlcfle it had been 


CX- 
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| expreſt , Jikeas the AQ of Parliament anent the Grafle, requires the De. 

fignation of three Miniſters. | The Purſuer anſwered, that by the aR of 
k arliament, 1561.7 the Deſignation of Graſſe is appointed to be aceording 
to the old ſtanding ARs, anent Manſes and Gleibs, which do not require 
three Miniſters , that number being only required by the A& of Parlia. 
ment 21649. which is Reſcinded, and not revived as to that point , and 
leing .three Miniſters are not necellar, bat that two are ſufficient, the Ds. 
fignation done by two is ſufficient. 


The Lords Suſtained the Deſignation, unleſie the Defender ſhew weighty rec. 
ſows of prejudice upon the matter, 


Sir John Weyms con!ra the Laird of Touchon, February 8, 1668, 


Ir Jobs Wezms having a Commiſion from the Parliament to lift the 
& Maintainance, when he was General Commillar » Charges the Laird of 
Touckop for tis Lands, who Suſpended on this Reaſon , that by that ag 
and Commiſſion, {ingular Succcfſors are excepted. The Purſuer anſwer. 
ed, that the A& excepteth fingular Succefſors , who Bought the 
but the Suſpendcr is appearand Heir, and Bought in Appryzings for ſmall 
Sums ; and as Wodetters are not freed as fingular Succeilors, nor A 
pryzers within the legal, ſo neither can the Suſpender 3 for albeit the 1. 
as to the Appryzer be expired , yet the Ad of Parliament betwen 
Debtor and Creditor,makes all Apprizings Bought in by appearand HeirsRe, 
ceemable from them, on payment of the Sums they Bought them in for, wich. 
in ten years after they Bought them, and therefore as to Touchow , who jg 
apperand Heir , he is in the fame caſe with an Appryzer, within the 
legal. 

Witch the Lords found relevant, and Decerned againſt Touchon. © 


Andrew Greirſon contra Patrick, Mcilroy , Meſſenger , February 13, x663 


Ngrew Greirſon having employed Patrick Mcilrey Meſſenger, touſeln 
A hibition, and Arreſtment againſt Sir Fawes Mcdongal of Gartllind, and 
haviug failed to'make uſe thereof in time before he Diſponed, did purſe 
him, and - Howſtoun of Cutreoch his Cautioner , before the Lord 
Lyon, whereupon the ſaid Patrick and his Cautioner were Decerned to 
make payment of 500 Merks of Penalty, and of the Damnage and Intereſt 
ſuſtained by the Purſuer, to the value of the Sums, whereupon the Inhibi- 
tion and Arreſtment ſhould have been uſed. The Meſienger and his Cau+ 
tioner raiſes Suſpenſion and Reduction, and inſiſts upon this Reaſon, that 
the Decreet js null, as a nor ſo judice , becauſe albeit the Lyon be Aw 
thorized by AR of Parliament 1587. c4p. 46. to take Caution for Mel. 
ſengers Diſcharge of their Office, and upon default, may Summond Meſ. 
ſengers and their Cautioners, and may Deprive the Meſſengers, and Decern 
them,and rheirCautioners,in the pains and penaltyfor which they becameCauti- 
oners,yet the Lyon isnot warranted thereby toDetermine the Damnage of Par- 
tics,through Default of Meſſengers, which may be ofthe greateſt Moment end 
Intricacyz and would be of dangerous conſequence ro give the Lyon ſuch Jus 
ri:di&tion over all the Kingdom, The Charger anſwered, that the Meſlen- 
ger Was wana we lyable to the Lyons JuridiQion , and that both he 
and the Cautioner had made themſelves lyable thereto, by EnaQing them- 
(elves in the Lyons Books, nd granting Bond Regiſterable therein and it 

would 
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would be great inconvenience to purſue Meſſengers before the Lyon-on- 
ly. tor Deprivation and Penalty , and have need of another Proceſs tor 


Damoage , and Intereſt , and that the Lyon has been accuſtomed to 
Dzcera Cautioners ſo before. 


The Lords found the Reaſon of ReduFion relevant, and turned the Decreet 
into « Lybel, bus Suſtained the Decreet as to the Penaltyof 500. Merks, in which 
the Meſſenger was EneZed, Lut n t for the Damnage and Intereſt, neirher againji 
the Meſſer ger nor ( au/ionter. - . 


Willem Borthwick contra Lord Borthwick, February 14. 1668. 


Wi Borthwick having Charged the Lord Borthwick for payment 
of a Sum of Money, he Suſpends, and alleadges that W:l//#» is Debtor 
to bim 1n an equivalent Sum, for the price of the Lands of Halveriot, Sold 
by my Lord to the Charger, conform to a Minut produced. The Char- 
ger anſwered, that the Realon was nor relevant, unk: fſe the Suſpender would 
extend and perfect the Minut, which my Lord retuſes eſpecially, and par- 
ncularly, ro Subicribe a Diſpoſition of the Lands , with common Paſtu- 
rage 1n 80-#hwich Moor, The Sulpender anſwered, that he was molt wil- 
ling to «<xtend the Minut, but would not inſert that Clanſe , becauſe the 
Minut could not carry, nor import the fame» bearing only a Diſpoſition of 
the Lands , with Parts, Pendicles, and Pertinents thereof, which he was 
content ſhould be inſert in the extended Diſpoſition, and it was only proper 
after tbe Infeftment was perteRed , that the Charger ſhould make ute of ir, 
fo far as it could reach, which he was content ſhould be reſerved as ac- 
cords. 2dly , If he were obliged to Diſpute the effc of it , it could 
nor extend to Paſturage in the Moor of B8orthwick, firſt , Becauſe a ſpecial 
ſeiyitade of a Paſturage in ſuch a Moor, requires an expreſs Infefrment, and 
cannot be carried under the name of Pendicles, Parts, or Pertinents, al- 
beit the Moor were ——_— and the common Moor of a Barony : but, 
2dly, This Moor lyes diſcontiguous from the Lands of Halberiet, and my 
Lords Lands lyes betwixt, and does not belong to the whole Barony,but to 
ſome of the Tennents of it only. The Charger an(wered;that this being a Minut, 
behcved tobe extended in ampleform, expreſſing all kights, particularly that 
the Right de jure, could carry,and there was no Reaſon to make him ac cept of 
Lands with a Plea, and de jere Pendicles,and Pertinents,do well extend to 
common Paſturage, when the faid Paſturage is ſo Pofſefsed, and it cannot 
be contraverted, but the Heretors and Polsc{sors of Halheriot, have heen in 
undoubted Poſsefſion of common Paſturage in -this Moor , and that the 
Rent payable therefore is upon conſideration; of the paſturage , without 
which, it could neither give the Rent it payes, nor the Price , fo that 
when my Lord Diſpones the Lands, with the Pertinents , and at the time 
of the Diſpoſition z this Paſturage is unqueſtionably Poſeſt as a Pertinent 
ofthe Land 3 the extended Charter , and Diſpoſition ought in all Reaſon 
to comprehend it expreſly : neither is there any difference whether the 
Paſturage be of a Moor contiguous, or belonging to the whole Barony, ſeing 
it. cannot be Contraverted , but it was Poſseſt as Pertinent of this Room 
the time of the Bargain; and to clear that nt was ſo Poſteſt, the Char- 

produced a Wodlet , granted by the Lord Borihwick to himſclf of the 
ns Room, bearing expretly Paſturage in the common Moor of Bortkwick, 
The Sulpender an{wered, that the Wodfet made againſt the Charger, inre- 
(peR this Clauſe being expreſs 1n the Wodlet, he had not pur it in the Mi- 


nut, 
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nut , which gs. j#s #abilins abſprbed the Wodſet, and cannotibe looked upon 
as a Diſcharge.of the Reverſion only, becauſe my Lord was Superior by 
- the Wodlet, and by the Minut he is to Relign, likeasin the minut there 
- 5a Diſpolition of the Teinds, which is not in the Wodlet. 

The Lords found that the Minut ought to be extended, bearing expreſly 
the common \Paſturage in the Moor of Borthwick , in reſpet the fame 
wasa Pertinent of the Lands , Sold the' time of the Bargain, and yy, 


| Not excepted. 


Sir.George Mckenzy contra Jobs Foeirholm, Ender die. 


Ir . Ceorge Mckenzie inlifted in the Redudion of the Bond Subſcribed hy 

him, as Cautioner for his Father in his Minority. ft was alleadged for 
John Fairholw, that he could not Reduce upon Minority , becaule hehad 
Homologat theBonds after hisMajority,in ſofar as he had accepted Diſchar 
of the Annualrent, bearing Deduction of the Bond by his Father as Pr. 
cipal, and him as Cautioner, and Diſcharging them both, which Diſchargg, 
Sir George himſelf did Recewe from Joby Fairbolm , and payed the Mg. 
ney. Sir George anſwered, that the Diſcharges do not bear that he payed 
the Money , but bears that the ſame was payed by the Principal Debtor, 
and his Reeciving of a Diſcharge, not-having payed, cannot import his Ho. 
mologation,.. or acknowledgement of the Bond, for to prevent queſtion and 
trouble, cne. may take Diſcharge of what he denyes ro be Due, and the 
Bond being then ſtanding Unreduced , he may well accept a Diſchaye, 
not knowing the event of the relevancy ,, or probation of his M+- 
nority. | | 
The Lords Bepelled the Deftnſe, and found that the Diſcharges import: 
ed ro Homologationunleſſe it were inſiruFed that 8ir George, out of his own Ms: 
x6), pajed the Annualrent, | 


The Laird of Haining contra the Town of Selkirk, F ebruaty 15. 1668, 


FF * Here - being mutual- Purſuits betwixt the Town of Selkirk » and 
| the Laird. of Hairirg' , the' Town purſuing, a Declarator of the 
Right of Property of the Commonty of Selkirk, and Haiping purſuing 
a Dackratiia of his Right of Paſturage 'in the ſaid Commonty , by yer- 
tue of his tnfeftments of the Lands of Haining, which Lands are 4 part 
of the Kings Property of - the Barony of Selkirk , and that this Common 
4s-the Commonty of the faid Barony, Poſseſt by all the adjacent Few: 
y_ of the Barony ., and” whereof they have been in immemorial Pol. 
ON. 


The Lords did. before anſwer , ordain both Parties to produce all Rights, 
Writs, or Evidents they would make uſe of in the Cauſe, and alſo to adduct 
Witnges, hinc inde, of both thetr Poſſeſſions, aud interrupting others. 


 Haizing produced a Charter by the King, in ano 1 505. of the Lands 

of Haining, being a part of the Kings Property, bearing cum partibus et per” 
tanenttbus, cum. paſeuis et paſt#ris, but not bearing i» communi paſiwra , Or 
cum communtts , generally or particularly in the Common of Selkirk. ; he 
dig alſo produce poſterior Charters of the ſame Land , bearing cu” 
communt paityra, and did adduce ſeveral Witneſces, proving 40. years con- 
tigual Poſeſſion, but ſome of his Witneſes proved Interruptions, by the 
Town 
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Town of Selkirks, cutting ot. Divots., caſt by him and his Predeceſſors 
upon the Moor. : The Town of Selkirk produced - their Charter of the 
Burgh , poſterior to Hainings firſt Charter , bearing that their Ancient 
Evidents were burnt by the Engliſh, and thetefore the King gives them 
the Priviledge ot the Burgh of. Selkirk , with the Burgage Lands thereof, 
mu communiis ad dicium Burgjion ſpeFantibss, which the King confirms by 
a poſterior Charter, giving the Town wanand to Ryve out 1000. Aikers 
Land of the Common 3 they did alſo produc: ſeveral Inftraments of im- 
zerruption » not only by cutting of the Fail ang Diyots, caſt by Haining 
or his Teonents , but . by turning: their Cattel off the Moor, as roper to 
themſclyes, and turning off all the Heretors Cattel they found thereupon, 
and by yearly Riding about the whole Marches of the Moor. They did 
alſo produce a Decreet at the Towns Inſtance againſt rhe Tennents of 
Haining, Decerning them to Defiſt and Ceaſe from the Mour ; in which 
Decreet, Hainings Predecelior was Provoſt of Selkirk , and is Purſuer of 
the Cauſe; they alſo produced two Miffives, Written by Unquhil Hatning, 
acknowledging that the Town _ had cut his Divots, Caſten upon the Head 
Room, and making apollogy tor Caſting of the ſame, denying it to be by 
his Warrand or Knowledge; they did allo produce two As of the Town 
Court, bearing Haining to have defired liberty to draw Stones off the Com- 
mon to Build a Park Dike , and to Caſt ſome Divots for his Tennents 
Houſes 3 they did allo adduce ſeveral Witnefles , proving their continual, 
and uninterrupted Poſleflion of the Moor this tourty years and more, which 
ed alſo frequent interruptions againſt Haining , eſpecially by cutting 
of Divots, and alſo by turning off of his Catxel z upon which probation 
it was alleadged for the Town that they had inſtructed ſufficient Right to 
the Property of this Moor, and that they had debarred the Laird of Hain: 
ive and his Tennents therefrom, whenever they heard they came upon the 
fame. It was anſwered for Heining, that he did not deny the Town 
of Selkirks Right of Paſturage in the Moor, but did deny they had Right 
of Property therein, but that the Property did yet remain in the King, 
as a part ofthe Barony of Selkirk, being of the Kings annexed Property, 
but that the faid Property ( as to the Moor ) was now burdened with a 
Common Paſturage, belonging to the Town of Selkirk, and alſo belong- 
ing to the Lird of Haining, and the other Feuars of the Barony of 
Selkirk, and therefore alleadged that his Charter in{the year of God 1507. 
being long before any Charter , granted by the King to the Town, did 
Feu to his Predeceſſors, the Lands of Haining, cum pertinentibus, cum paſe 
evis & paftwuris, and this Common being the Commonty of the Barony of 
$:tkirk, the King Feuing a part of the Barony, cn pertinentibus, et paſcuts, 
did certaInly thereby grant all that belonged to theſe Lands, as Pertinent 
thereof z as it was the time of the Fey, being then Poſseſsed by the 
Kings Farmorers, but that they had Common Paſturage in the Moor of 
Selkrk, is not only preſumed (' becauſe it is the Common of the whole 
Barony , and Poſseſt by all the adjacent Feuars thereof ) but alſoby their 
continual Poſs:Mhon ſince; for Poſsefſion 40, years is ſufficient to prove all 
bygone" Poſseſſion, fince the Right capable of that Poſeſſion, it being im. 
pollible to adduce Witnelſses to prove Poſzeſſion eight core yearsfince other- 
ways, and - therefore as 1n the Caſe of the Lord Borthwick , and William 
Bortkwick, Decided the 14th of this Inſtant. The Lord Borthwicks Mi- 
nut, Liſponing the Lands cu: pertizentibus, without any word of Paſturage, 
was found to carry Common Paſturage in the Moor of Borthwick, as being 
a Pertinent of the Lands Diſponed the time of the Minut, and not Reſerved, 
oO * 


much 
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much morethe King. Diſponitg the Lands of Haining,-not only cum pertnes. 
11lus, but cam poſcuis, et paſturis did carry to Haining the Right of Com- 
mon ' Paſturage. im. the Common of Selkirk , being then the Commonty of 
the Birony, jA that any Interruptionsdone ſince, cannot take away the Righe 
of Common Paſturage once conſtitute by. the King + and albcir the King 


had unqueſtionably granted, the Right of Property to the Town thereatter,) 
yet. that cauld not prejudge the Common P.ſturage of another Conſtitute 


before. For if Haring claimed this Cummon Paſturage only by PL! ſon, 
and Preſcripuan, Interryptions might be Suſtained to exclude the 4amine, 
| bur heclaimes it.chiefly by vertue of his Infeftment, as having Right thereto 
the firſt day he was Infeff, ſo that his Pukethion fincey, albeit troubled by 
this Commonalty, yet preterves his Right, -that the Town cannot alleadye a 
total and compleat Poſeſſion, excluding bim, and thereby taking away his 
Right by Preicription in their Favourz. and as to the Towns Charter, cune 
communis , \it contains nothing per expreſſam of this Moor, or Paſty 
therein,nor givesany Ching de wovo,but bears cum communiis «ad. urgum ſpetan- 
tibus, which the King, might have given, though. there had not been a 
Commonty. within 40. Miles, in the ſame manner, as the common Clauſe 
in, all Charters, bearing Coal, and Chalk, Cuningars, or Ducts , whether 
there be any or not,and the moſt the Town. can pretend by their Chatter, 
is, that jthey being a Burgh, Ereted within the Barony of Selkirk, eur 
commuriis,, may- theretore claim Paſturage with the reſt of the Feuars ofthe 
Baxony, but caunot exclude them as to the Liberty. granted by. the King, 
to; Ryve out a 1007 Aikers, It clearly evinceth that they had not -the Pro- 
pcrty bebre, neither did that take any eftc@, nor could it , becauſe the 
common Paſturage (conſtituteto the Feuars before.) would have hindered 
any. poſterior 1,ower of Tillage - As co the. Decreert againſt the Tenneqs 
of H i:ing, it.is in abſence, the Heretor for the time not being call d, and 
alleir it bears Hairangs Predeceigor , asProvoſt to be preſent, that will neither 
import his Cunient, nor Knowledge, Countrey Gentlemen being then or- 
dinarly P.ovolts of Towns, who lived not with them, their Aﬀeairs at Law 
were Manage:1 by their Town Clerk and Baillies , though the Provoſh 
Name behoved to be inſert 3 neither did this Decreet take effe&, for Hair- 
7igs Ternents never ceaſed to Paſture ; as to the Letters they do only ac- 
knowledpe the towns He:d Rooms , becauſe in great Commonties , itis 
ordinar 4 ſeveral propriciars, to have peculiar Flaces, moſt convenient for 
them where they law their Cattel, and caſts Fail and Divor, and whichdoth 
lufficiently conſiſt with the Commonty 3 as for the Acts of Court, they can 
prove nothing againlt Hainng. : 


The Lords found that the Town of Selkjsrk had undoubted Right of P.ſtu- 
1ge,Fewel, Fail and Divot in this Commonty,and that they had immemorial 
Poſsflion thereof, withoutany interruption, and found that Hazning had ng 
R ght by vertue of Poſseffion, and Preſcription, but found that by vertue of 
his Charter, -anteriorto the Towns Right, he had Right to common Paſtu- 
rage-in this Moor, it bcing' the Comm:n Moor of the Barony ; but ſeing he 
did not \ufhtently prove Poketiton © of Fail and Divor, but was there-_ 
in- continually interrupted, much more then in the Paſturage, and thatno- 
thing appeared, that in the time of his Origimal Right, the Fenars had privi- 
ledge of Fail and Divor. Therefore the Lords found that he had. no Right 
thereto, albeit common Paſtarage doth ordinarly carry therewith Fail and 
Divot, yet they - found that it was a ſeveral Servitude, ſeparable therefrom, 
_ either by Conſent, or Cuſtom, and fourd that the Town ſhould enjoy their 
Head Raoms., excluding Haiming theretrom. S 
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James Colquhiwn contra Watſon, Eodem die. 


Ames Colquhoun Pipe-maker in Glaſgow , having gotten a tollerance 
from George Blair ( Herctor of Lunloch)) todig Clay for Pipes there 
for certain years, excludiag all others ; there being an anterior Tack of 
the Lands, the Tennents grants licence to one Watſon, for cigging Clay 
thete for Pipes : the Heretor alſo concurrs with Watſon. Colquhown pur- 
fues Watſon for Intruſion, and to defiſt from medling with any Clay there, 
and for paying the value of what he had medled with. Watſor alleadged 
Abfolvitor 3 Firff, Becauſe the licence granted to the Purſuer, being ex- 
clufive of all others, was contra borum publicur, 2aly, The licence was 
ſterior to the Tennents Tack , who thereby had Right” to the whole 
profits of the Ground, and accordingly gave toll rance to the Defender, 
2dy, The Hceretor having granted the Tack, could not in prejudice there- 
of, give power to the Purſuer to break the arable Ground , and there 
beng much more Clay nor the Purſuer could make uſe of, ought to give 
wer to the Defender ty» make uſe thereof for that eff<t. The Purſuer 
anſwered, that a total and negative licence was legal, as well-as any other 
total and: ſole Right , and it was free to the Heretor to grant the fame, 
but could do no poſterior Deed contrair thereto , becauſe he had bound 
up his own hands thereby « and as ro the Tack, whether poſterior or 
anterior to the licence, 1t can only'give Right to the Tennent , ati frui ut 
coloxss , to Manwie the Ground, and reap the profits thereof , but cannot 
ve him Right to any Mineral under the ſuperfice, whether Coal, Lime- 
= Clay, &«c. which ts reſcrved to the Heretor, and he may make uſe 
thereof , which neceſlarly imports .that he may break up the Ground to 
come at it, or elſe the Right were not reſeryed to him, and he is moſt 
willing to fatisfie the Tennents damnage by opening the Ground; neither 
needs any reſervation thereof be expreſt, becauſe its implyed in the nature 
of the Tack, which gives only power of the Superfice,T1llage, paſturage, and 
Profirs thereof, but the Tennent has no power to take away part of the 
Ground, or to give licence to any other ſo to dos 


The Lords Repelled the Defenſes, and found the Purſuer had the on! 
Right by the Heretors excluſive licence, and that the Tennent by his Tac 
had no Right to this Clay ; and that albeit his Tack was prior to the pur. 
ſaers licence, he could give licence to no other. 


Mr. John Forbes contra Innes, February 20. 1668, 


Aﬀer John Forbes infifted in the Cauſe againſt Margaret Innes, 
mentioned inthe 8th, of 74nsary laſt, for Mails and Dutics,as Aſhgney 
by Margaret cAllardice, who being Infeft in Liferent in principal Lands, 
and Warrandice Lands, and the principal Lands beivg evicted, ſhe and the 
Purſfuer { her Afigney ) returns upon the Warrandice Lands , wherein 
Margaret Innes is Infeft in Liferent by her Husband . who ſtood publ:cly 
Iofett thercin, upon the Reſignation of Margaret Allerdices Husband, and 
who alleadged Abſolvitor, becauſe the Defender , and her Husband [ eing 
Inteft, and in Pollefſion theſe 25. years paſt, have the henefit of a Puflel. 
lory judgement, and fo cannot be put from her Poſeſſion, till her Right 
be Reduced, The Purſuer anfivered, that the benefitof a Poſseſsory judge- 
ment can iake no place againſt a purſuit, upon an Infeirment in Warran- 
O 


2 dice, 
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dice, unleſſe the Poſſeſſion had been ſeven, or more years after the Evie. 
on; for before the EviQtion, there could be no Purſuit upon the Infefttmenr 
ot Warrandice in the ſame caſe, as an Infeftment of Liferent is not ex. 
cluded 'by a Poſlefſion during the Husbands Lifetime , when the Wi. 
could not purfue, The Defender anſwered, that the Purſuer ought in , 
petitory judgement to have declared the Diſtreſle, before he could put the 
Defender from her Poſſefſion. The Purluer anſwered , there was no De. 
clarator required, but only the Eviction , which gives immediat recourſe 
upon the Warrandice Lands. 


The Lords rejelled the Defenſe, and found no need of a Declarator , or Re. 
duction te attain recourſe, and that a Poſſeſſory judgement was not campent » por 
any Poſſejſw0n, anterior tothe Eviitions 
: The Defender further alleadged Abſolvitor , becauſe this purſuit is foung. 
ed npon Margaret Allardice her Inteftment in Warrandice , which is baſe 
holden ofher Husband ; and the Defender and her Husbands Infeftment are 
publick, holden of the Superior, and albeit poſterior to the Infeftment of 
Warrandice, yet is preferable , the Infeftment of Warrandice being baſe 
never cled with Poſſeſſion. The Purſuer ariſwered, that Infeftments in the 
Warrandice are ſufficiently validat by Poſſeſſion of the. principal Land: 
eſpecially now when all Seiſings muſt be |Regiſtrat , as was lately found 
inthe Caſe of John Scot-:- and the ſaid <Margeret Allardice has not only 
been in Poſſeſhon of the principal Zands fince her Husbands Death, but her 
Husbaad was in full Poſſefſion of both , which is more then fufficient, | 
The 'Purſuer anſwered, that in Scots Cale this was ſingular , that in Joby 
Scots. Caſe, both the Principal and Warrancice Lands were granted in an 
Infeſrment , and fo the Perſon. Infctt - being in Poſleſſion'of the principal 
Eands, his Infeftmene could not be partly publick, and partly privat, but 
this lnfeftment in Warrandice is ex 'interuals.” | 


The Lords repelled alſo the Defence , and found the Infeftment in Wars 
dice ( though baſe ) ſuſſuctent, the Perſon Infeft being in Poſſe|ſ10n of the prix- 
pal Lands , albeit the Infeftment in the Warrandice Bands was ex inter- 
Vallo, 


Farquhar of Tonley contra Gordoun , Eoaem die. 


Arquhar of Tonley purſues ReduQion of a Bond granted: by him upon 

Minority and Leſjon. It was alleadged Abſolvitor, becauſe he had Ho- 
mologat the Bond, in ſo far as he being Cautioner in the. Bond , he had 
purſued releif, and obtained Decreet for releif, which did neceſſarly import, 
that he acknowledged himſelt bound , elſe he could not have cravedre- 
leif. The Purſuer anſwered, that ſeing the Bond ſtood umeduced at that 
time he might lawtully purſue the principal Debitor to releive him, againlt 
which he could have no objection, for the benefit of ReduRion upon Mi- 
nority, is peculiar to the Minor himſelf, and no other can make uſe of it; 
and in his purſuit of releif he might very well have declared that, in calc 
te obtained not releif againſt the principal Debitor, he might free himſelt 
by Reduction again't the Creditor, ſo that Homologation bcing a tacite 
conſent, can never be preſumed where the Deed done might have another 
intent, and his purſuit for relief was not to bind himſelf, but ro louſe hin- 
{clf 3 he did allo alleadge that the purſuit of releit was at his Fathers in- 


ſtance, and his own promiſcuouſly, and after the Decrect — art 
tracted, 


'the Lords had 
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tracted, he gave it in again, and took a new Extra& , which bears not a 
reeiffor him of this Debt. | 


The Lords found the Purſuit , and Decreet of releif, #0 be no Hoemologation 
ts exclude this ReduTion, | 


The Defender then offered him to prove that . the Purſuer 'was Ma- 
jor when he Subſcribed , fo that the ;Lybel and Defence. being con- 
trary, and great advantage arling to him, who had the benefit of Pro- 
bation by Highland Wiutnelles. 


The Lords reſolved to prefer neither to probation , but before anſwer, r- 
dained to adduce ſuch Evidents, and Adminiclers as they would uſe teprove 
the Purſuers age, that they might prefer the ſirongeſi and cleareſt Pro- 
bation. rg 


Sir: Lawrence Scot of Clerkingtoum contra the Lady Clerkingtoun, February 
2I. I668, 


Ir Lawrence Scot of Clerkingtoun having obtained himſelf to be Executor 

ſurrogat ad omifſa ct male appreciata of his Fathers Teſtament, and hay- 
ing obtained licence to purſue, purſues the Lady Clerkingroun as principal 
/Executrix, who alleadged no Proceſle upon the licence . becauſe licences 
are only competent to Executors principal, before there be any Confirma- 
tion, r which the Commiſſars neither uſe, nor may give licence ad omiſ- 
ſe, as was found the 14, of December, 1621. Halliday contra ob- 
ſerved by D»ry, The Purſuer anſwered , that there was more reaſon to 
ſuſtain hcences after the principal Confirmation , when the beſt ofthe In- 
ventar was given up, and what remained was uncertain, and for the praftique 

ce allowed licences after Confirmation, 


The Lords repelled the Defenſe, and Suſtained the Proceſſe upon the li- 
CENCE, 


Bartholomew Parkman contra Captain Allan, Eodem die. 


(1 ptain AZax a Privateer, having taken Bartholomtw Parkmen an Swede, 
he obtained him to be Declared Pryze by the Admiral , upon this 
ground mainly, that he had carried Tar,being Counterband Goods, from Nor- 

to Holand, then in Enmity with the King, and from thence carried 


ballaſt to France, and returning with a Loadning of Salt, was taken, be- 


cauſe by the Captains Commiſhon fromthe Admiral , he was warranted to 
to take Ships carrying Counterband Goods , or to take the ſaids Ships in 
their immediat return, after they have carried Counterband Goods to the 
Kings Enemies, which hath always been the Cuſtom of Scotland , as appears 
by Commiſſions granted by the Admiral, Arne 1627. of the {ame Tenor, 
and by a Decreet of the Admiral at that time, finding the Lybel relevant, 
bearing that a Ship was taken in her return, having taken in Counterband 
to the tyemy in that Voyage , which is founded upon evident reaſon, 
becauſe that while Ships are going rowards the Enemy, it is but an inten- 
tion of Dclinquence againſt the King, and affiſting his Enemies , but when 
they have actually gone in , and ſold the Counterband , it is deli.Zuns Com- 
miſam, and though 1t might infer a quarrel againſt the Delinquent , when 
ever he could be tound,yetrhe Law of Nations, hath for the freedom of Trade, 
abridged it to the immediat return of the ſame Voyage, becauſe quarrels 
would be multiplied, upon pretence of any former Voyage. Parkman hay- 


wg 
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wg raiſed ReduQion, of th: Admirals Dexreet , inliſts on, theſe groungs, 
Frft, That by the Kings proclamation Denuncing the War, It 'is evident 
that the King gives only Command to ſeile upon Ships Baying in- them 
Enemies Goods, of Coumerband Goods , without any pentioe of ſciling 
them in their return, which would deſtroy the freedom of all ' Trade , for 
upon that preten&,/ every Ship'that were met with at Sea mizht be brought 
up, and rherefere the Kings/Proclamation did juſtly ard himanly War. 
rand: the ſcifuxe of Ships, only- when the Enemies Goods, / vr-Counterband 
Goods is found Aboard, in which cale , for moſt part, the cau'e of {. 
ſure is” ſenfible tothe Eye, wherewith there was alſo produced a Teſtificat 
from Judge Jenkins, Judgg of the Adwirality Court of Exghna, by the Kings 
Warrand upon she-Petition of the Kings Reſident of Sweat y, wherein he 
having adviſcd with the Kings Advocat general, who dayly attended that 
Court, declateth that none of them remembers that in this War any Neu. 
ter were made Pryze in their return, with the product of Enemies Goods, 
and that he knew no Law nor Cuſtom for the ſame. 2dly ,- There was 
produced the . Treaties betwixt the King . and the Crown of Swedey, 
| bexciag that the Swedes ſhould be made Pryze , carrying Enemies G 

'or Counterband Goods, ſe depreherdantur. It was alſo anſwered to the 
Reaſons of Adjudication , that the Stile of a Comniſi»n , not granted 
the King immediatly, but by the Admiral, could be no ground of Adju. 
dicati..n of Friends and Allie, who were not obliged to know the ſame, 
or what was the Tenor of the Admiral of $: 8#/4»ds Commiltions, but were 
only obligedto rake notic2 of the L1w and Caltom of Nations , and of the 
Kings Proclamations of War : and as to the Admirals Commiſhon , and 
D-crect thereupon, in Arno 1627, it could not evidence the Cuſtom of 
Scotland , being but a Dc:creet in abſence, and upon a Lybel ., bearing 
not only the cartying of Counterband, before in that Voyage, but haying 
actually Aboard Kocniics Goads the time of” the feifure', which Lybel is 
found relevant by rhe Admiral, but it appears not that he would' have 
found 1t relevant alone, upon the produ& of Counterband , much leſſe 
that that was-proven, afd-in Decretts in abſenee , the Lords themſches 
ſuffers Decreets ta pas with far leſs conſideration, and ofttimes of courle, 
{o char it were ſtrange ta fortifie the Admirals Decreets that are now 
quarrelled- after full hearing, upon an Decreet of the Admirals in ab- 
ſence. It was anſwered for Captain All» , that the Purſuer could not 
enjoy the benefit of the Swediſh Treaty, becauſe he had tranſgr«& the 
Treaty, and ſerved the Kings Enemies + and as to the Teſtifi-at of Judge 
Ferkirs, or Cuſtom of England, this being a diſtin&t Kingdom, is not Rulcd 
by the Cuſtom of Ezglend, and Judge Jenkins Teſtificat was impetrat by 
the Purſuer, and not upon any Commisfion , or propoſal made by the 
Lords, and the caſe therein mentioned is only anent the ſeiſures in the re- 
turn , with the produ& of Enemies Goods, and ſays only that they do not 
remember that ever the Caſe was decided there, bur ſays not that the 
Courts of Admirality bad found, that upon any Plea or Diſpute, that 
Snips could not” be taken, unleſs they had Aboard Counterband, or Ene- 
mics Goods. 

The Lords -having formerly in this Cauſe defired to know the Kings 
Pleaſure, whether by the Swediſh Treaty , which maketh tar fewer things 
Counterband, then what are ſuch by the Law of Nations, and by which Tar 
1s not Counterband,”the Swedes might Loaden Tar in Norwey,not being their 
own Growth, and carry it tothe Kings Enemies. The King returned an- 
{wer n-pative, inwhich the Lords acquieſced 3 and as to the preſent _—_ 6 

c 
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The Lords did not find the grounds alleadged for the Privatcer re. 
vagt, or ſufficient. to inſtryQt the Cuſtom of Scotian, or the Rule of the 
War, and had litle reſpec to Judge Jenkins Teſtimony, and therefore were 
not dear to approve.the Adjudication, but,before anſwer, did declare that 
the Lords by their own Commuislion, would inquire in the Cuſt »01 of Na- 
fions,*.concerning the return. of Counterband.,, or Enemies Gouds , both by 
direct to England, and other places, 


Captain $ir4.han contra Vioriſon, February 22, 1668. 


1! 

ptain Srai 447 purſues the Heirs of Umquhile Gorge Moriſon before 
; , the Admiral, for a Ship and Goods n«d.cd with -wronguufly, by 
George and others, in Anro 1638. They raiſe Redudion on this Reaſon, 
that there was no Probation but one Witneſs, and Captain Strachans Oath 

 akenin ſupplement. * | MEALS FTOF- 61 
The Lords having conſidered the Probatien , in relation to the Ship, 
found it ſufficiently proven , that Captain 9:rachaw was an Owner of an 
eizht part ofrhe'S 11p,bat font thitthe value thereof was nt Pony and 
ing Moriſon , and the other partners fold the Ship , after they had long 
e uſe of her , withoit Strachans conſent , they found  that' Sirachars 
Oath i luem ought to be taken as to the value, and would not put'him 
to- prove the ſame after fo long time, and for the profits thereof, or- 
dGined him Annualrent ſince he was diſpoſseſt. This queſtion aroſe to the 
Lords, whether there being three ? artre-s befide Captain Strachan, who all 
medled whether Moriſor ſhould be lyable in ſolidum , or 'only tor his third 
part, in which the Lords found the Ship _— corpus indiv{ibile, and all 
the Partners in a Society , 'and' that Captain Strachan being abſent in the 
King's Service , from the time of their etlng to the Kings return, 'and 

the other Pat.tes in-the meantime becoming inſolvent. 


The Lords found George Morifon lyable in ſol;-dum for the eight part of 
the Ship 3 but as to the Wines and others that were in the Ship, where. 
anent there was no co-partinery proven, and but one Witneſs of George Mo- 
riſows Tatromisfion, and Captain Srachans own Oath in ſupplement. The 
Lords found the fame not ſufficient, and yet allowed Captain Strachan in 
fortification of the Decreet, to adduce further probation, 


_Gaiin Cochran contra Evdem «ls, 
ripen as Donator to the Recognition of certain Lard:, ho!den 
Waird of my. Lord Cochran , purſues the Vaſal , as having Alic- 
nat the Major. part , and alſo the Subvaſsal to hear ard ſee it tound' and 
declared, that the Lands had Recognoſced by the Alienation, made by the 
Vaſal x0 the Subvaſsal. It was alleadged for the Subvaſcal that he -was 
Minor, and therefore During his Minority,zor tenetar placituri ſuper hereditate 
pterns, It was anſwered , that that holds only in Diſputing the Minors 
Rights, but is not ſufficient againſt the Obligation, or the Dclinquence of the 
Defun&t. 2dly, The Party principally called in this Proceſs, 1s the Vaſzal 
who is Major, and whoſe Fee falls to the Superior by his Alieanation, and 
the. Subvaſsals Right falls only in conſequence, ſo that no priviledge of the 
Subvaſcal, can hinder the Superior to declare the Recognition of his im- 
mediat Valsal, 
The Lords Repellcd the Defence, and Suſtzined Proceſſe, 
Captain 
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Captain Maſtertoun contro the Strangers" of Oſtend, February 24. 1668; 


(On Maſtertoun having taken a Ship of =— Pryze, -obtained her 
Adjudged before Ludguhars , Adriiral Deput of' Peterhead, The 
Strangers purſued ReduCtion' before the High Admiral at Leith,” and. ob. 
tained Sentence, becauſe the Decreet at Petcyhead, and Warrands there. 
of were not produced, by which Sentence there was Decerned x6000 
Dollars for the Ship and Loadning, which was Fiſh, taken in 1payd 
MHaſtertoun riſes ReduQtion of the Aligh Admirals Decreet on this ground, 
that it was meerly in abſence, and proceeded without valuing the Shipox 
Goods, and offered to reſtore the Ship, or -value, and what he got for the 
Fiſh, which was but a Dollar the Barrel, jn regard they ſpoilled the time of the 
dependence of the Plea, and craved allowance of what he payed to the King 
being the fifteenth part, and the tenth part to the Admural, and all 1 
he could be. lyable.for no, moi1e nor q#4n:#m tucratus eſt , ſeing he did bo. 
24 fide bring up this Ship ,., finding Aboard a Paſs from the Magjſtrats of 
Oftend , which was detective, not conform, to-the Articles of Treaty with 
the King of Spain , in ſo far as it bore no mention of the Sailers, that 
were. the King of Spins Subjefts, and the Sailers did Depone that they did 
belong to Zurickzes, under the States of Holland; and albeit now ex poſt fatto 
he is informed. that they did reſide ſometime in, Oftend , yet he being in 
bona fide , can be lyable m no more nor what he got. It was anſwered 
| for the Strangers, that it being acknowledged, that the Goods or Perſons 

were free , it cannot be denyed in Juſtice to reſtore them to their Ship, and 
true value of their Goods, that they might have made thereof in Offend, 
and not the price thereof that the Captain made, for ſeing he acknowledyes 
that they were corrupted for want of Salt, it was his own Fault , for he 
ſhould have cauſed raiſe the Fiſb in the Barzels, and Salted them againz 
and as for the King, and Admirals part, there is no reaſon to allow the 
ſamine, and pur- the Sirangers to a Proceſle againſt the King, and Admj- 
ral.z but ifit be juſt he have rc ſtitution of tis' Soods, he muſt have it of 
his whole Goods, at-the ſame availls as he could have ſold them, with 
bis Damnage and Intereſt , and any pretence of b#y2 fide s can operat no 
more, but to free him from a ſpuilzy , and the Purſuers Oath i» Gem, for 
the value and profits, and to reſtri the Proceſs to wrongous Intromiſfion, 
to the true prices, and true Damnages. It was anſwered for the Captain, 
that ſeing he was in” bow: fide to ſeize upon the Ship , and ſ{cing he did ob» 
tain Decreet from the Judge Ordinax , he was alſo in bona fide to ſell and 
roup the Goods, as they gave at Peterhead 5 and it does not appear that 
there was Salt there for Salting them again, nor Men that had kill , nor 
could they medle with them 11]l Decreet was pronunced , which was a 
long rime 3 they were alſo in bona fide to pay the King and Admiral, 
neither are the Kings Officer nor Admiral Cited , but only the Admital 
Deput, 

The Lords found , that ſeing the Paſs did not bear the Sailers to be the 
King. of 3 pains Subjeds, conform to the Articles, that the Captain was 1n | 
bona fide to bring her up, and found him free of any Damnages, and found 
him lyable for the price of the Ship, and Fiſh, as they might have been ſold at 
Peterhead by rouping,as uſe is,if they had been preſerved 3 and found him ob- 
liged to have preſerved them 3 and repelled the alleadgeance as to the tenth 


and fifteenth , but prejudice to the Captain and Owners to ſeek repe- 
tition 
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tition thereof, and found no neceſlity to Cite the Admiral , his Deput 


being Cited. , t 
+; Merchinmts of Hamburgh contre Cuptabn 'Diſhingtoun, Febr aary 25. 1668 


"A ptain Djfizgtorn having taken a Mer:hant Ship of Hamlareh, and 
obtained her to de declare] Pryze : the Humiwgers raifes ReiuRi- 
on,00 this Reaſon, that the only -ground of declaring her Pr\ ze, was; 
becauſe (he carried Counterband Goods towards the King of Dex»marks Do- 
mitſions , being: then in Enmity with the King , which was no relevant 
ad, becanſe-it 1s evident the Ship was ſeized a Moneth befo.e the 
proclamation of'War agamlt the Dazes, It was anſwered for the Cap- 
tae , that-vc 1s. yot the: proclamation of War that makes the War tor 
the Kings Declaration, .8 only tro give an account to the World, upon 
what account the King had made War: with the Daxes 3 and it is notour 
that there were frequent. Acts of Hoſtility, both by the Dares, and againſt 
the Daves before this Cspture. It was anſwered torthe Strangers, that pub- 
lick denunciation makes -voly a publick and lawful War; but whatever 
might have been done againſt the Daxes, the Hambwgers ( being the Kings 
Allics and Friends ) were not obliged to know the fame, un:il ſuch time that 
the proclamation of War might come to thar Ears, ſo that they have done 
no Fault, being in {oa £4: to continue their Trade, until the War was 
made publick to the World. It was anſwered for the Captain , that he 
was in opi#ma fide to execute the Kings Commiſſion , bearing expreſly to 
make Pryze of all carrying Counterband Goods to the Dares, and there- 
fore he could not be Decerned as preds, but the moſt can be Dccerned a» 
gainſt bim (though the .Purſuer ſh.uld be found to have been in ona fide, 
to Trade with the Danes) is to reſtore in quantum lucratns eft 5 but lo itis 
that he made no profit, for after the Captare, he being purſued at Sea by 
the Enemy, was forced to leave the Ship in queſtion, being Loadned by 
him, whereby ſhe was d.iven a ſhore, and ſuffered | "-baem. & 


The Lords found il at the Hamburgers were is bona fide to continse their 
Trade with Denmark, and to carry to: them Counterband Goods at the time 
of the jeiſure, ard therefore Reduced the Admirals Decreet , as to the Reſtits- 
tron of the Ship and (oods, or what profit the Defender made of them, but for 
no higher value nor dawmnages , inreſpet rhe Capiain was inbona file to exe- 
cute 2te Kings Commilſron, »nleſſe it were alleadged , the Captain was in culpa 


in the loſſe of the Ship, cr mijpriſing the Goods, 


Lord «Almond contra Thomes Dalmahoy, Eodem die. 


He Lord Almond purſues a Declarator of the Eſcſheet of Thomas 

Dalmahoy, who alleadged Ablolvitor, becauſe he was Denunced upon 
aBond granted by the Dutcheſs of Hamzltonn,wherein he being only Charged 
as Ausband for his intercſt,and Denunced at the M-crcat Crofſ: of Edi: b.rgh, 
and Peir and Shoare of I ieth,bcing then Reſfidenter in England ; and now 
the Marriage being diſſolved by the Dutcheſs Death , his Intereſt c exſethas 
to all efiefts, and ſo as to this Horning, 2dly, The Denunciation being 
upon a Bond due-tothe Dutcheſs own Mother, done by Mr. Join El.is Com- 
naſſoner for her,it was without Warrand, and fo null. 


The Lords repelled both Defenſes, and feurd that the Contumacy incurred by 10t 
paying, or ſuſpending Debſto tempore, which is the cauſe of the Dunun ation, was 
not taken away by the diſſolution of the Marriage, 

| P Patrick 
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| Patrick Dun contra Iſobel and Elizabeth D#nrs, his Siſters, Eodewids 


| Þ fonmm Doftor Dax having provided 4000. Merks.to. one of his 
Daughters, and 10000, Merks to another, and Fnrtertainment dyr. 
ing their: Minority, that their Poftion ' might go to the Fore, bearing An 
naalrent ; did thereafter grant to Iſobel another - Bund of 1000. Merks 
whereof Patrick his Heir raiſes ReduRion , as being doge on Death.beg. 
after the. Defun& had broken his Leg, and the ſame was cut :off, whe reof 
he took a.Feyer and Died , and never went outito Kirk or Mercat, Ty 
Defenders anſwered , that they offered them to prove, that albeit the 
Detun& happened not to come out, yet he was in his /eige pouſty , ang 

erfe& health, arid did all his Afﬀaires, which did much more evidence his 
nealth, then the ſtepping out ro the Mercat, 2d/y, The Bond in queſtion 
beitng a Proviſion to a Daughter , it was a Natural O ligation, which the 
Father might do on Death-bed- The ' Purſuer anſwered , that the Law 
allowed no other evidence to give Capacity to Diſpone in /eige pay 
buc goingout 10 Kirk and Mercat,and if any equivalent were accepted,it wouJ}d 
render the moſt Ancient Law Doubious, and Elufory. As to the cond 
the Defender having been Portioned before, any. Adition on Death-bed 
had not ſo much as the favour of a Portion Natural, 


The Lords rep. led the Defences, and ſuſtained the Summonds, 


The Owners of the Ship call. d the Caſtle of Riga , contra Captain Seatoun, 
Eodenn de. 


1 i Cauſe being Debated the 27th. of Jaly laſt , in which Debate 
Caprain Set #7 did chiefly infiſt ro maintain the Decrects of Adjudi. 
cation upon the preſumptions, and evidences , that the Ship or Loadni 
&id truly belong to the H#lende.s ; and that their Paſſes and Bills were but 
Contrivances ; which the Lords found not ſufficiently proven to make her 
Pryze, Now the Captain infiſts upon anothet — contained in the 
Decreets of Adjudication, viz. That ſhe was Navigat by Hollanders, the 
Kings Enemies, and therefore by the Kings Declaration of the War, the 
Ship and Goods cre lawful Pryze, becaule the laſt Article of the Dectara- 
tio.1 bcars expreſly to take all Ships P1yzes , that axe Sailed by the Subs 
jets of the Unitcd Provinces; and by the Teſtimony of the Witneſſes taken 
at Cromarty, It was evidentthat the whole Company was Hollanders, taken 
on at Amſterdame, "nd Refidenters there. It was anſwered for the Strangers, 
that there was a (olemn Treaty perfeted betwixt their King, and the King 


| " of Sweden their Soveraign, that Treaty behoved to be the only Rule, a 


\ to the Siibjets of Swed:n 3 by which there was nothing provided, that 2 
Ship ſhould be Pryze , being Sailed with Hollanders 3 but on the contrair, 
the Paſſe agreed upon by the Treaty, and expreſt v.rb4.3»: therein bears, 
that Oath is to be made, that the Veſſel and Loadning belongs to Swedes, 
but makes nomention ofwhatCountrey the Sailers ſhould be; and bears that the 
Maſter of the Ship may be of any Nation, and therefore mw»{to magss, the 
Sailers. It was anſwered for the Captain, that the Treaty with the Swedes 
cannot be the adequat Rule, in relation to all Swediſh Pryzes, there being 
multitudes of Caſes not touched therein ; and it cannot be rhought the1n- 
tent of the King, in ſoſhorta Treaty , to comprehend all the Laws of Nations 
at Sea, and all the Caſes de jure bell; betwixt their SubjeRts, but the Treaty doth 
only clear ſome moſt important Caſes , and grants ſpecial he 

arty, 
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Party, as that ſuch a Paſſe ſhould be fuftcient , and thar there ſhould be no 


zarch at Sea, where ſuch a Paſſe is found, .ziſt gravis ſuſpicio ſs»ſit, ſothat 
_ Caſes mu ft {ll be Regulat by the Law ind « cu? of feiſty 6 and 
eſpecially by the Kings Declaration of the War; ſothat theſe making the 
Rule, the (ri can make but the excevtion, and theretare the King, by 
the Declaration of zhe War agaiplt the a. lenders gave an exprefſe Comes 
- mand to make Pryze gll Ships belonging to the Hollaxders , or having 
in them Goods helanging to the Hellawders or Counterband Goods going 
tothe Hollanders , or Nivigat by any pumber of the Hollzzders, this muſt 
Rand as the Rule, ſcing there is nothing in the Treaty to alter the ſame, 
neither doth the Tenor of the Pajle ( not mentioning the Sailers ) infer 


/ any thing, becauſe the Sailers can be known of what Nation they are , by 


their Language , and 1t were ynneceflar to cauſe the Swedes Depone upon 
Oath that they are Swcdes , but cannot be fo well known to whom the 
Ship and Goods belong, and therefore Oath is to be made thereupon; and 
albeit a Pafſe be found Aboard, conform to the Treaty , whereby it is 
provided, ae quid uiterius inquiratur #1 navigium,boni aut homines nulls 1:nus 
mquiratur, it immediatly. follows, Quod ſs grauds aligna ſuſp:cio ſubſit, that 
there may be ſeifure even where there is a Paſſe, or if the Paſſe were 
old or vitiat, or appear not to agree with the Hand,and Seal of the places 
whence it is dijreRcd , ſcifure might be made, and therefore in this Cale, 
the whole Company being HoLandery, as is evident by their Language, al- 
though there had been ng ſuſpition of the truth of the Paſſe, they might 
juſtly have been ſciſed and confiſcat , conform to the Kings Declaration; 
neither is it a good Argument, that becauſe the Treaty gives leave to have 
the Maſter of any Nation , that therefore all the Sailers may be of any 
Nation , and therefore if the Company might have been of any 
Nation, there necded no ſuch i for the Maſter , eaceptio firmat 

lam in non exceptis,, which is the more clear, that by the Treaty betwixt 
the King, andthe King of Spa#z : there is a ſpecial priviledge to the Flx- 
&rians, that they ſhall not be queſtioned, as hin Navigat by Hollanders, 
in rcſpe& of the Identity of their Language, which _ have been 
Demanded, if by the Law of Nations, Ho/anders the Kings Enemies, might 
have been made uſe of by any in Amity with him. 


The Lords found that this Swediſh Ship being Navigat by the Sailers, all 
or the moſt part being Hollanders, Refidenters in, or about 4» ferdam, when 
they centered this Voyage, that the ſame was a ſufficient ground of Conkiſcati- 
on, in reſpe&t of the Kings Declaration of War , and that by the Sweaifo 
Treaty , there was no priviledge granted to the Swedes as to this matter, 
and therefore Aſloilzied from the ReduGtion , baying found it ſufficiently 
proven by the Teſtimonies at Cromariy , and whereas it | was alleadge 
that theſe Teſtimonies were extorted , by holding Swords and Piltols 
to the Compan.es Breaſts,both at Sea,and after [anding;to make them conteſs 
that they and Goods belonged to Hollanders, 


The Lords {ond the alleadgeance re\evante that at Land, and aboutthe 
time of their Teltimony, the Witnefſes were fo threatned , but. would not 
ſuſtain that they were ſo threatned at Sea, when they were taken, unſeſſe 
it were alleadged, that ar Sea they were forced to Swear, or Depore 
upon Oath, whereupon it might havebeen preſimed, . thatby Reaſon ghere- 
of they would adhere to 1t when they came to Land- : 


P 2 George 
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George Graham contra Grifſel Tours , and the Laird of Kilhead hey Hys. 
band, February 26. 1568. 


Forge Graham having obtained a Decreet before the Baillie , apainſt 
(3 Grifſel Tours and her Husband , for Furniſhing to her firſt Husbangs 
Funerals; her Husband Suſpends, and raiſes Redi.Qion on theſe Reaſons, 
that albeit he ſtayed ſometimes in a Chamber in Edimnizrgh, he was nor in 
this Jurisdi&tion, and that his Wites Oath could infer no burden upon him 
and that the Baillics did unwarrantably hold him as Confeſt, for not giv- 

'ing his Oath: of Calumny , whether he had reaſon to diſtruſt his Wifes 
Oath 
The Lords found this unwarrantable, and thcrefore Reduced the Decreet a519 
ihe H»sband; but Decerned againſt the Wife, ad hunc eftcaum,  afec ley 
if ſhe ſurvive, or her Executors after her Death, or ot. erwiſe 10 aſſed any other 
Goods ſhe had excepted from her Busbanay jus mart. 


The Laird of Milatoun contra the Lady of Milntoun, Eodems die. 


He Lady Milton having obtained Decreet of Divorce againſt Foþy 
| Maxwel her Husband, the Laird of Mzntown having Right from her 
Husband to her Lifcrent, which Kight fell by the Divorce 3 purſued a Re- 
dudtion of the Decrect of Divorce, wherein the Waitnefles being Examined, 
and Re-examined, - RY 
' © The Lords adheres to the Decrect of Divorce, and Afſoilzies from the 
Reduction 3 at which time the Lords having allowed him to infiſt as in 
Reprobators he now purſues the ſame for Convelling the Teſtimonies of 
the Witneſſes, becauſe they were corrupted and ſuborned , both by pro- 
miſes, and getting of good Deed, and being prompted how to ſwear, as their 
Oath on Re-examination bears. And becauſe their Oath is not only ſulpici 
'ous, but impoſſible 3 becauſe it is offered to be proven , that the Partie 
were alib;, at a great diſtance from the place , where the Witneſſes De- 
poned that they committed Adultery, and that for ſeveral dayes and nights 
thercafier , and before. The Defender alleadged that the Lybel was no 
wayes rclevants Firit, In fo far as it would Convel the Teſtimonics, as 
to the principal/ points referred to Probation , againſt which no contrair 
Teſtimonies C either of the ſame , or other Witnetles ) can be admitted by 
the I aw of all Nations, otherwiſe Plea's ſhould be infinit : for if the ſecond 
Witneſſes might improve the Teſttmonies of the firſt, third Witneſſes might 
3mprove their's, and ſo without end : and the alleadgeances that the Par- 
ties were al;bi, are moſt irrelevant, and is ordinarly rejected, as being a con- 
trair and incompatible Probation,for this being a Crime unlawtul at all times, 
and places, albeit the Witneſſes ſhould have forgotten, or miſtaken the time, if 
they be poſitive inthe At n0w obeſt, and fo proving ab; at that time, whichis 
not eſential is of no moment.. :34ly, The Reprobators in fo far as they would 
improvegandconvel the extrinſick points of the Teſtimonies, ad bunc effedum, 
to render the Witneſles infamous, and their Teſtimonic 1nvalide as to the whole, 
which is the proper and only ſubject of Reprobators, the ſanzine js not now 
competent, unleſs firſtat the time ofthe taking of the Teſtimonies , the Pur- 
ſuerhad proteſted for Reprobators, and had not referred his objections againſt 
the habil:tie of the Witneſſes,to their own Oaths, but had only interrogat them 
of their Age, Marriage, Reſidence, freedom of partial Countcl, or Corruptt- 
| | ON, 
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on,&c. And upon the reaſon of their K1owledge, inthar caſe Reprobators 
might have been competent to prove the contrair of theſe extrinfick joints, 
ww nſec the Teſtimony , buthere the Witneſles bci1g Examine !, elpect- 
ally as tO the Intcrrogators of partial Counſel , and as to the reaſon ot their 
Knowledge,and no proteltation taken at that time for Reprobators,he cannot 
now make uſethercot, and albeitthat Reprob..tors were reſerved by the Lords, 

et that was not at the taking , but at the adviſing of the Teſtimonies, 
when all that is nuw alleadged ( as to their corruption , ariſing from the 
Re-examination ) did appear to the Lords, and yer the Lords adhered ro the 
Decreet of Divorce, and firſt ſcſtimonies, 

The Purſuer antwered, that he did not intend to Convel principally thein« 
trinfick poinis of the Tcltmonics , but mainly xo prove their partiality and 
corraprion, and therewith alſo to prove their Teſtimonies were falſe, and 
impoſe 3 neither 18 it «ſſential to proteſt at the taking of the Teſtimonies, 
nor is there any necelfity that the Witnefles Oathes ſhould not be taken on 
the extrinſick points, bur on the contrair, the intent of Reprobatcrs being, 
that their Oaths, as to theſ extrinſicks being falſe, they ſhould be found per- 
jured and infamous, and the whole Teſtimonies to fall. 


There was no Irterloqutor at this time, upon this Debate. 


-_ 


Reoch contra Cowan, Eodem die, 


Eoch purſucs Cowan as repreſenting a DefunR to pay a Debt , due by 
R the Defun& tothe Purſuer, whoalleadged Abſolvitor , becauſe Reo-h 
was vitious Intrometter with the Dcfunds Goods, 1n ſo far asheliſted 50. 
Pound, belonging to the Defun&, and gave his Diſcharge, produced and 
albcit thereafter he Conficmed himſelf Executor Dative,yet he wilfully vmited 
that Sum out of the Confirmation, and fo as vitious Intrometter, is botl: De- 
bitor and Creditor, and cannot purſue the Heir. It was anſwered , that 
this was res wodica, and could not infer the paſhive Title, 


The Lords found ih at this Sum inferred not a general paſſive Title, but only that 
#t made him c,mpiabic for the Sum, 


Maitland contra Leſly, Febryary 27. 1668, 


N aconcluded Cauſe of abſtrafted Multers betwixt Maitland and Leſlq, The 
Purſuer being Inteft in-the Miln, with the Multers and Sequels, and hav- 
ing proven the aſtrition of Intown Multers ,- and Witnefles being adduced 
concerning the Services, for upholding the Miln and Dam, and bringing home 
Milnſtones, who proved that ſome of the Lands were not in ule of theſe 
Services, but by two or three ſeveral As, as once laying in the Dam , at 
which the Heretor was offended , and brake the Tennents Head, and twice 
goingto help home the Milnſtones, whether theſe Lands were lyavle to the 

Ivices. 

Wheyenuponthe Lovds conſidered whether the Ke of a Thirlage ,with Multers 
and Sequels,did by the nature of the Right,give the ordinary Miln jervice without re- 
lation to Poſſeſſ01:, ſothat immediaily afier the conſtitution theſ might be dema» ded, 

. Which the Lords decided affirmative,and then found that theſe Lands were lye 
able to the ſervice, wnleſſe they kad either by Paction,or Preſcrijtio' , aitamed free + 
dom from the ſervice,and found that the Teſtim ones did not prove jre dom for fourty 
years, and that theſe As were enough to interrupt, and ſo Decerncd for the ordi- 
nary ſervices. 


David 
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David Henderſon contra Mr. «Andrew Birny, Eodem die. 


A Sſter Andrew Birpy baving granted a Bond to Alexander Short blank 
V I 1n the Creditors Name hy + for an equivalent Cauſe , delivered the 
ſame to Navid Hengerſon, who filled up his Name therein , ang Charges 
Mr. Andrew therefore; he Suſpends on.a Reaſon of Compenſation, upon a 
Debt owing to him by $þz#, to whom he delivered the blank Bond, for 
whom he became Caurioner before he granted the Bond , and payed the 
Debt, partly before, and partly after this Bond, ſo that Henderſon by 1, 
ling up his Name, being Afſigney , and Short Cedent, payment or com- 
penfation again the Cedent, before the Afﬀignation, is relevant againſt the 
Aſheney. It was anſwered., that in this Cafe compenſation is not relevant, 
becauſe the very Delivery of a Bond, in a blank Creditors Name, impotts 
that the Receiver thereof, may put in any Mans Name he will, and he may 
never make uſe of Compenſation againſt him whuſe Name is filled y 
otherwiſe why ſhould the Creditors Name have been left blank, whichj : 
had been filled up, it behoyed to have had an Aſſignation, which is but 2 
Procuratory in rem ſuam, fo that the Procurator can be in no better ſtate 
nor the Conſtituent, but the blank makes the Perſon filled up Creditor 
principally, 

The Lords found Compenſation ngt relevant, againſt a Perſon whoſe Namew; 
filled up in the blank, being a ſingular Succeſſor to him, who firſi received the yg, 


_ Mr. William Chalmers contra Wood of Balbegno, Þ odem de. 


Aſter William Chalmers, Parſon of Feitercarn, purſues ReduRion ofs 
4 Tack of the Teinds of the Paroch, granted by his Predeceflors,on this 
ground, that it is null by AR of Parliament, as wanting Confent of the Patron, 
The Defender alleadgegd Abſolvitar, becauſe the Purfuer had Homologaths 
Tack, info far as he had received payment of the Duty, conform to the Fack, 
which was gq clear acknowledgement thereof. It was anſwered, that this could 
only -be'an Homologation for the years received, and could not Homologat 
the Tack itſelf, becauſe the Tack was a ſtanding Right, valid till it were K& 
duced, and the Purſuer could get no more then the Tack-Duty, till he ſhould 
Reducethe ſame. 
The Lords ſound this no Homolegation , 10 walidat the Tack, 


Lord Juſtice Clerk contra Home of Linthel, the Procurator-Fiſcal and Officers, 
February 28. 1668, 


"THe LordFuſtice Clerk being Fined in 50. Pound for his abſence from the 
Lord Homes Head Court of his Barony, The Officers Poinded an Ox, 

if 07over after the Plowing was begun, The Lord Juſtice Clerk purſues 
Spuilzy, as being Poinded in Labouring time, and infiſted againſt Linthel a 
Depute, who gave the Decreet, and Precept to Poind, and as he who knew 
of the Poinding of the Ox by the Officer, before he was Delivered, and com- 
manded ro Deliver him,and againſt thcOfficer whoPoinded,and the Procurator 
F:ſcal,whoby the Executions of thePoinding, produced; Received the Ox from 
the Officer * at the adviſing of the Cauſe, Zinthel having Deponed by his Oath, 
thar"the Officer had told himan Ox was Poinded, and hecommanded the Ohh” 
cer to Deliver him, and that he knew not he was a Labouring Ox, ſothat that 
member not being proven.the queſtion was, whether Linhe/as Dcput, giving a 
Precept to the Officer toPoindin common form, was lyable forthe Spuilzyyit the 


Officer did illegally Poind, and ſo was anſwerable for the Fault ot the —_— 
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The Lords found him not lyable, and therefore Aſſoilzied Zintbel, and found 
that the Execution of the Poinding wasfufficient Probation of the Delivery of 
the Oxto the Procurator-Fiſcal,eſpecially ſeing the Defenders defended them-+ 
flves withthe Poinding, and themſclves produced the Execution , and for 
the violent prefits, the Lords Decerned 5. Shiling for every day, from O&o- 
ber to Mey #=cluſice, being Labouring time, and that yearly fince the Spuil- 
zy till the Sentence. | 


Duke Hamilteun contra Maxwel of Moreith, February 29, 1668. 


He Duke of Hemi'toun, as ColleQor-General of the Taxations, having 

Charged Maxwel of Moretth, he Suſpends upon this Reaſon , a1d al- 
leadges that he had Imparked, and Incloſed a ten Merk Land, fince tze A& 
of Parliament, 1661, anent the Jnclofing of Grounds, by which, all Lan 's 
to be Incloſed thereafter, are to be free ot all publick Burdens, It was an- 
ſwered, thar the AR of Convention was poſterior, and had no ſuch excep= 
tion, -but on the contrair, took away all former exceptions, It was an(wer- 
ed, that an A ot Parliament cannot be Derogat, or Abrogat, by an AR 
of Convenrion. 


The Lords found the Reaſon relevant , notwithſtanding of the AR of 
Convention. 


Jeanna M alexander contra Charles Dalrymple, Tune 9g. 1668. 


Oanna OM. alexander,a $.(ter Daughter,” and one of the nearcſt of kin of 

Unquhile Elizabeth Dalrymple, purſues a Reduttion of the ſaid Elizabeth 
her Teſtament, whereby ſhe nominat Charles Dalrymple her Brothers Son, 
her Executor, and univerſal Legator, upon this Reaſon, that in the time of 
the making that Teſtament ſhe was not compos mwentis , but fatuous and 
infenſible. 

The Lords having appointed the Witneſſes of the Teſtament , and other 
Witn«fſ:s to be Examined thereanent , the Witneſſes in the Teſtament, and 
Writer thereof being Examined, Deponed that ſhe was in her right Mi 
and gave order for drawing of the Teſtament, and gave order to Subſcribe 
it 3 the other Witneſſes Deponed that about that time, for ſeveral weeks 
before, and ſome time after , the Dcfun& was fatuous, and not in 
aright Mind,and to every queſtion propoſed to her, ſhe anſwered alwiſe yea, 
yea, and ſome words of Ravery, which ſhe frequently ſpoke. 

The Lords having alſo cauſed Re-examine the Teſtamentar Witneſſes, 
that it might appear whether (he did only anſwer to Interrozators , as 
when it was anſivered , whether the would have Charles Dalrymple her 
Executor, and univerſal Legator , and whether ſhe faid yea, yea ; and 
whether ſhe gave DireQion without a forgoing queſtion by words that 
might fignify her Senlibility. And having confidered the whole Teſti- 
monies, they found that Probation moſt pregnant, that ſhe was Fau- 


ous , and inſenſible at the time of the n_ the Teſtament, and there- 
fore Reduced, albeit the Witneſſes were Extraneous that proved, and were 
not preſent at making the Teſtament , at which time a lucide inter- 
val of a Perſon Diſtempered by Diſeaſe, not conſtantly Fatuous , might 
have been ſufficient. 


This was ſtoped till it were further heard. 


Sir 
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Sit Fil Gibſon; ebmra James Ofratd, June: 13. 1668. 


Ir Jokn, Gi and James, Ofmald haviog mutual Defifarars of Ptoperty-- 
a2 pris of comrorened Ground, hing on the Mirch beer 1 
Gairs, or Bentih., Serypes of Ground, through” a, Moor, z equal nutyber* of 


ofa peice of contray 
Witneſſes being Examinedfor either Party, one Witncffe tor cxther fide proy. 
ed 40. years conſtant Poſlefſion of 'the Party Adducer, aild' thar they giq 
interrupt, the other, Party-; and turned \2Way: their Cattel. when they came 
over : {me of he Witneſes did prove either Party 'to have hid Piſefhun 
above 40. years fince, but-did-not prove that they knew: the ſame conſtane, 
ly fo: Braiked, neither did they:know any thing to the contrary, and ny. 
ry Witneises on: either fide-proved' not only tht the reites Lybel. 
ed a the Party who Adduced them ,. wege holden and repute the true 
'Matches for a-verv long time; but did not expreſs how Jong ; but ſome -of 
ther Deponed, that Stones>im-the meithes were commonly holden-and re- 
pute'to be March. Stones, and- ſo the: Feltnonies were contrary , and if 
there had not been'murual Probation, either Party would hive proven ſuf. 
ficiently ; and neither Party having bounding Charters, the qu«ſtien aroſe 
whether the; preg//anteſt Prphation ſhould be preferred, to give the.proper. 
ty 10 that Pariy, and exclude the other, or if both Parties, proving fo long 
Poſcelion, and mutual interruptions, the Probation ſhould infer a promif: 
cuous Pofsellion, .aid Right.ot the cortraverted peice ot Land, and þ re. 
ſolve into a Commotity , albeit neither Party Claim.d nor Lybcled Con- 
monty. | 
"The Lords found the Tcſfrfnqnies of the Witneſses to infer a Commeany 
to'etther Patty of the Grquntd itt controverſie , albeit they found that gi 
Tekmr Gibſons Witneſses wete ap r_—_ yet not ſo far as to excladethe 
others, bur declared that if either Party defrred that prece to be divided;they 
wauld grant Commiſion. for dividing the ſame, and ſetting down of March» 


Frones 1 Fr 
by ; -' Blirnet cytttrii Naſmitrh, Fune 19. 1668, 


A T exander Bexret of Canlips, being Creditor to Sir Atichael Najaith f 
7 0jzo; purſacs a Declarator agamt Jav-es Naſmith his cldeſt Son,to hear 

and ke 1: fend and declared, that an: expire + Appryzing of the Eliate of 
P. ſſo , now fianding,m the-Perſon of the faid Fames , 1s Redecmable by 
the Purfucr as a Creditor, from the faid Jazves,as appearing Heir of the Party, 
zpainft whom it was deduced within ten years after the appearand Hews 
Right, upo payinent of the | Sums , that. the appearand Heir truly gave 
;out , conform to the Act of Parhiamcne -betwixt Debitor and Creditor. The 
Defender alleadged Abſolyitor, becaufe the A&R of Parliament could not 
extend as to his' Cate, becauſe the A@ bears, [| where appearand Heus 
-takes Right £o'Appyzing of their Predecefsors Lands } but the DefendersFa- 
-thur being hvimg, cannot be faid to be his Predeceſsor, or that the Defender 
ts appearand Heir, and Starntes are ſtri juris not to be extended tolike 
- Cafes. It was anfwered , that Reaſon of the Law, given in that part of the 
:\$4arute; being the fame, and rather more in this Cale, where there may be 
 Collufion betwixt the Father and the Son , there is no ground to cx- 
cept the ſame from the A& of Parliament , the words whereof do 
bear this Caſe, for in the ordinar Stile it uſes to be thus expreſt, ſuch 


a perſon to be eldeſt Son, and appearand Heir to his _ 
al 
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and albeit his Father be not dead, he may well be ſaid to be his Fredeceſlor, 
not only in regard of his age, but as being his Predeceffor in the Rizhe of 
theſe Lands, whereunto the yon 1s a Succetlor, alb.it he be a lingular Suc- 
ceflor. 

The Lords 'fornd ihe Clauſe if the AG of Parliament 10 compreLend 
Rights acquired by abpearand Heirs , in their Predec'fſors Life, and there fore 
declared. 


Agnes Hadden and Mary Lewdey contra Shor ſwood. Eodem de. 


Homas SLorſood having granted an Afſigration to a Bond of 509. merks 
in favours of Agnes aaden and Mary L.wadey, they purine Mugdi/en 
Shorſwoed, his neareſt ot kin, to d.liver the ſame: who alleadged Abtol- 
yitor, becauſe the Aſſignation was never delivered, but being made a year 
betore the Defunttsdeath, remained by him ti.1 his death , ard was never 
delivered : and it is not the Subſcribing ofa Writ, but the Delivery there- 
of, that makes it that Parties, in whoſe favours it is conceived, unleis the 
Party were in Family , as a Fathers Cuſtody is the Childs C.:ftody and 
equivalent to Delivery, and unleſs the Writ had contained a Clauſe to be 
valide without Delivery, which this doth not. The Purſuer an(wered, that 
this Aſſignition re'erveth exprefly the Detundts Lifcrent, and a power to 
diſpoſe thereof, during his Li'e, which ſheweth his mind, ncttodeliver the 
A&G2nation, even when he made itz otherwiſe the Reſervatio! in his own 
fvour, would not have been mm his own hand, which ſufficiently (hews his 
mind, that the Writ ſhoul.1 be valide , though not delivered in his life, 
2. This being a moveable ſum , this Aſſignation is in <tie&t d natio eortis 
cexſa , and 10 muſt be valice , without Delivery , for a Teſtament or Le- 
gacy is valide without Delivery, It was anſwered to the firſt Alleadgance, 
that the DefurRt might have Delivered the Aſhgnation , and keeped the 
Bond; 1o that the keeping of the f ſignation was not neceſiary, and ſodid 
not import his meaning to be, that the Aﬀeignation ſhould be vaiide withuur 
Delivery. To tleſccond, this Afſignation is in the Terms and Nature of a 
proper Aflignation, and is a Right i#ter 2190s, and not donatio nr is cue 
ſez becauſe donatio mortis cauſe , is but as a Legacy, affeGting only the 
Deads part > butifthis Aſfignation had been Delivered, it wovld haveats 
Red all, and ſo could be no doratio mortis cawſe, and albeit it was not De- 
livered, it rewams the ſame kind of Right, 

The Lords Fep-ll:d the Defenſes , and decerned Deln ery in r:gard of the 
Tenor of the Ajigration, and 1h-3 it was a muyeab'e ſum, it beitng #l;o mfo-m- 
ed 1hat the DefunG had no Children, and the jaid Agnes Hadden, who was 10 
have 400. werks of the ſam, mas Conſin-germanto the Def..nF. 


Reli® of Galrigs cortra Wallace of Galrigs. Eodene die. 


\He Relit of Gelrigs purſues for Mails and Duties upon her Seafine, 
given propriis manibus, It was a'leadged tor Galrigs no Proc. 1s, be- 

cauſe the Seafine is but afſertio notarsj, without a Warrand, there being nei» 
ther a Contra&t nor Obligation to give ſuch a Seafine. It was anſwered, 
that Inſtruments of Secaſine given toa Wite , p opr.is manibus, have a ſut- 
ficient Adminicle , and prelumprion by the Marriage , and the duty of the 
Huſband to provide the Wife, eſpecially where there is no Contract, nor 
other Proviſion z but moſt of all where the Wife Renunced her Joyn- 
ture ſhe had with a former Huſband in favours of the Granter of the Sea- 


Q ſine, 
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"fin& , and his Creditors, which is a ſtrong preſumption , he would give 
her ſomething in heu thereof. | 
Which the Lords ſuſtained. 


Steuart: of Torrence contra Feuars of Ernock, Fune 24. 1668, 


Ames Stewart , as Donator to the Ward of the Laird of Ernock, by the 
Lord Semple, of whom Ernock held the Lands Ward : . purſtes the 
Poſicflors for Removing, who alleadged abſolvitor, becaule they brook. 

ed their Lands by Feues, granted by the Laird of Ermock. The purſue, 
anſwered, mop relevat, unlcls the Feues were conſented to, or Confirmeg 
by the Superiqur; for by the Feudal Law, no deed of the Vaſſal can pre. 
judge the Superiour, when the Lands are Ward. The Defenders alleadg. 
ed , their Feues needed no Confirmation , becauſe they are watranteg 
by Law, by the 72d. 4Z K, Jam. 2. which ſtood valide until the AZ of 
Parliament 1606. Probibiting Feues granted but by immediat Vallals of the 
| King, Ita eft, The firſt 4@ cannot extend to the Kings Sub-vaſlals, becauſe 
; It bears only Free-holders, and bears that che King ſhall accept of the Fey 
Duty, during the Ward: but the Ward of his Sub-vaſlals would neverfall 
in the Kings hand : and this meaning of the A@ of Parliament is evident 
the AF of Parljament 160%, bearing cxpreſly, that there was no warrand by 
- the firſt 4& for any Feues, but ſuch as-were granted by the Kings immedi. 
at Vaſlals, It was anſwered for the Defenders, that they oppone the fit 
AG of Parliament, bearing exprefly a general Reaſon of granting Feues, for 
the policy of the Kingdom, and that the King would give Example to the rel 
and that the 4# no wayes reſtrifteth to Free-holders of the King, but other 
who hold of Subjetts Ward, are called. Free-holders , in oppoſition t0 
Feues 5 which isalſo cleared by the-gr. AZ Parliament 1503, The Tite 
whereof bears, .(a power to all perſons Spiritual and Temporal, to ſet their 
Ward Lands. Feu,) which clears the meaning of the Parliement,and thecom, 
mon cuſtom'till the year 1606, which' is acknowledged in the Narrativegf 
the 4G 1606, which doth only annul Feues ſer to Sub-vaſſak, in time there- 
after : .and as to the Narrative thereof, the Statutory part, and not the 
Marratives of the A&s of Parliament, which the Parliament doth not much 
notice , are our Rules 3 and this Narrative is contradiced by the Narra- 
tive of the AG of Parliament ,1633. bearing that there is no reaſon why the 
Kings immediat Vaſlals ſhould grant Feues more then $ub- vaſlals. 

The Lords ſuſtatned the Fenes, being granied before the At of Patha- 
ment 1606, | 


Andrew Gray contra Howiſonand Gray. Eodem die. 


| Narew Gray being Infeft as Heir to his Grandlire, in certain Lands of 
the Barony of Foules, holden blenſh of the Houſe of Gray: purſues a 
Reduction of a late Infeftment in Arms 1655, granted to Walter Watſon, as 
long Poſteriorto his Right. Compearance is made for William Gray of Hay- 
four, as being Inteft by the Lord Gray, and Sir George Kinnard, who was 
Donator to the Recognition of the Eſtate ot Gray, by the alienation of this 
Lords Father 5 which Recognition hath been declared by the Lords, and 
alleadged that he hath the only Right ; becauſe by the Recognition, the 
old Rights of the Houſe of Gray being void, the Purſuers Subaltern _ 
fell in conſequencetherewich. The Purſueranſwered, that before the Deten- 
| dersRight, hehad obtained a Precept of clar? conſtat,acknowledging his old 
Right, whereupon he was Infeft. It was anſwered, that the Precept _ 
car 


\ 
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bear expreſlly, tobe in obedience of Precepts qut of the Chancellary upon 
the Purſuers Retour, and ſo being a r AF, ard not voluntar , it 
could be no acknowledgement, or Ratificatiun of the Purſuers Right. 

Tie Lords baving conſidered the Precejt, that albeit it mentioned the Retour 
in obedience to ihe Precept : yet it bore alſo, & —_— mihi clare conſtat,gc. 
in the common ffrain of a Pre ept of claie co , acknowledging the purſa- 
ersPredecefſors Right ard his Own, 

They found thet it did exclude the Donater, and all haulng Right from hin 
thereafter, and after the Seaſtme paſt thereon. 


Gearge Heriot contra Town of Edinburgh. Jaume 25. 1668, 
Emge Hericss Father being Infett in an Annualrent, out ofcertain Tene- 
ments in the Conengate, obtained himſelf to be Served Heir in ſpecial 
therein, before the Bailhes of the Caw-wgare, and becauſe the famine is with- 


in a Repality, having a proper Chappel, and was not to be Rertoured to 


the Kings Chanceliaryz So that Precepts were not to be had out of the 


, againſt the Town of Edizlargh, Superiours, to Charge them 
tw Inkeft x 4þ therefore George upon Supplication, obtained Letters from 
the Lords to Charge then 53 and t o—_ now Charged , he purſues a 
Poinding ef the Ground, It was alleadged for the Town, no Proceſs for 
poinding-of the Ground, till the Purſuer were Infeft in the Annualrent, 
It was anſwered, that he having done Diligence againſt the Town, it was 
equivalent, and did exclude them from proponing that all nce, It was 
anſwered, that no perſonal obj Rion againſt the Town, could be a ſufficient 
Title agairſt this Aion without a real Right. | 

The Lords fourd no Proceſs till Tufefrment, bat declared that ſo ſoon as the 
eftrates ſhen!d te Demunged, they would $"4xt Warrard to the Direfiov 


the Chencellury 103ſſue a Precept jor Infeſting the Purſuer, for ſuppliing the place 
of the Mag ftrazes, and they Contumacy. , fe ſupp ymng inp 


Black contra Scot, Eoden die. 


Lexandey Black, having obtaived a Decreet before the Commiſſar of 
$:. Andrews, aguinſt Yom Sc, for 126. 3 purſues a Trans 
&rrence thereof, - | ehe Repreſentatives of Faxes Scot, who allead 


ce the prefer | god 
abſolvitor , becaute the Decreer is ipſo jure, mull, being given by a Commil. 
fr, in a matter not Conſftorial far above the ns allowed by the In- 
junons, and there being nothing to inſtru but the Defenders being hold- 
en as confeſt, the Decreet at maſt be turned to a Libel, and yer pro- 
ven, 2. if the Defun@ had been obliged to have cd , he would 
not only have denyed the Receipt of the Vi and Grapes Libelled, 
but he would have offered to prove» and the r offers yet toprove, 
that they were refuſed, and lay publickly upon the Shore where they were 
diſloaded. 3. It was offered tobe proven, the Defuntt was lying on Death- 
bed , the time he was Cited to De 


, and was holden as confeſt, The 
Purfucranſwerei, . that albeit eheſe Realons were relevant to Repone a Par- 


 holdenas confcſt to their Oath, yet were not ſufficient to annul the De- 
creet, ſcing the Purſyer loſt his Probation, the-Receipt of the Goods hav- 
been two years agoe 5 and albeit this ſum exceeded the Commiſars 
undtions; yet the violation thereof does not annul his Sentence, or take 


away his power , unleſle the famine had been objeRed upon Compear- 
ance. 


Q > The 
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The Lords fond not ile [Defenſes Relevant to anne! the Decreet, or t6 ha. 
Gard ihe loſs of the Purſuets., Probation : but ſeing the Defender burdened "gk 
ſelf with a contrair Probation, The Lords inclined to admit the ſame, if jt wo 
ſiffficiently pregnant 5 and. therefore ordained the Purſuer before anſwer, tg. 
duce Witneſves, that the Goods were never taken Þff the Shore, but - Boated there, 


_ Tglis contra Laird Balfour. Eodem die. 


"Here being an Un-printed A&- of Parliament, tor uplifting the Taxt 
] and Loan of the Shire of Fife, for Reliet of ſome Noblemen in- 
gaged for the.Shire in Awr0 4661. The: Council did thereatter give Commiſ. 
f10n to” certain perſons in the Shire, to conveen the perſons reſting, and ac- 
cordivgly Cited the Laird of Balfour, and henot compearing, ordered quar- 
termg againſt him: he Suſperids on this Reaſon, that this being a privat-and 
particular A& of Parliament, to' which he was not called, 1s ſalvo jure, and 
could not burden his Lands of Cretk, becauſe he is fingular Succellor there. 
into the Laird 'of Cre:k, It was anſwered,, that there is no exception of 
ſingular Sticcefſors in the AF of Paritament y ſo that this 4# being a Re- 
vivmg of the 'v1d Reſcinded A4@, pro tanto, it muſt be in the ſame caſe ag 
Taxation and Maintenance, which is ever accounted debitum fundi, It was 
* anſwered, that'theſe burdens Impoſed by the Reſcinded Parliaments, are not 
inthe {ſame cafe with other publick Burdens, , eſpecially where it is but a parti- 
cular AF, relating to particular perſons and Shires, without Citation ofthem, 
for if they had known of this A, they would have peritioned the Parlzament, 
that ſingular Succcifors might have been excepted, , as they were in other AG 
of this nature- IE | | 4B 
© * The Lords Suſpended the Decrect, and faind that as they were ſingular Suc- 
ceſſors they were n0t hables 5H” $0 | 


Dazld Dick contra Ker. June 26. 1668. 


by: Dick as Donator to the Eſcheat'of © Ker, inſiſts in a ſpeci- 
al Declarator, tor payment of a ſum, due tothe Rebel. .. The Deten- 
: def alleadged Abſolvitor,becauſe it being a, Bond, bearing Annualrent; it fdl 
not under the ſingle Eſcheat. It was Replyed, $hat Bonds bearing Annu- 
alxent, are till holden moveable.,. until the fizſt Term of payment of Annu- 
alrent, and-isDiſpoſeable by Teſtament, .ifthe DetunR gie before thatTem: 
' but here the Rebellion was beforethe date of the Bond, and fo the ſum fell 
to the. Fisk , the day it was. Subſcribed. It was anſwered, that the 92. 
" Aff, "Parliament 1661, declares Bonds bearing Annualrent, to exclude the 
+Fisk, without any exception or limitation, . ©: bart 
« "The Lords having conſidered the AF, found that it left Bonds bearing Annual- 
rent, in the ſame caſe that they nere formerly 5 and found that before the Term 
-bf payment of Annaalrent, they were moveable. 


Peterſon contra Captain Anderſon. June 30.1668, 


Cf Aptain Awderſon having taken a Ship , whereof Peter Peterſon was Ma- 
| ſter, and obtained the. ſame- declared Prize by the Admiral, - upon two 
grounds3 one that the Ship was' failed, a great part of*the company being 
Holland:rs, then the Kings enemies : The other, that albeit it was pretended 
- that the Ship belonged to Swedes, . yet by ſeveral preſumptions and evidencts, 
it appeared, that is wasbuta conveyance, and that the Ship truely belonged 
to Hollanders: Thereis now a Reduction raiſed ofthe Decreet, and the firſt 


ground thereupon Debated and Decided, It was allead gcd for the —_—_ 
; that 
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- thatthey being Swedes, their caſe was only to be ruled by the Treaty betwixt 
the King andthe Crown of Sweden, by which It 1s Ex;pr\ fly provided, that 
| the Subjes of Sweden having ſuch Pales, as are expreſt jn the Arricles, 
ſhall not be Seaſed, orbrought up, and particularly i» ena & homines nullo 
medoinguiratur, viz, Where ſuch a Paſs is found aboard, and the taid Paf 
being bere found aboard, the Ship was unwarrantably , Seaſed, and unwar- 
rantably declared Prize, upon preter.ce of being ſailed with Hol{landers; be- 
cauſe that Article takes away all queſtion about the men , and fo gives li- 
berry to the Swedes, to make uſe of any Mariners they pleaſe. It wasan- 
fwered, that the Reaſon of Adjudication was moſt juſt z and this Reaſon 
of Redudtion ought ro be repelled, becauſethe Kings Proclamation, denun: - 
cing the War, gives expreſs warrand to ſeaſe all ſuch Ships a5 had any num- 
ber of Hellunders therein, which muſt ſtand as the Rule, unleſs the Swedes 
had by their Treaty , a particular exception , derogating from that Rule, 
which they have not : but on the contrary, the Treaty contains an ex- 
pre(s. provilion, that they may make uſe of a Hollazds Malter, and' nor 
unleſs he became a Citizen of ſome City of Sweden, and be ſworn Burge(s 
thereof + but upon the former ground, there needed no ſuch Article for 
Maſters, and all might thereby be Hollanders. And as to the Article of the 
Treaty , concerning no further inquiry, there is ſubjoyned , ;#9d ſt gravis 
aliqua ſuſpriio ſubſit ; in which caſe, notwithſtanding of the Paſs, Seaſure 
might be made 3 but here there was gravis ſuſp1tio , that the Ship or Goods 
belonged to the Hollardrrs, the Maſter, and major part of the Company 
being He!landers, and the Pals mentioninga Ship of an hundred Turs, where- 
as this Ship was two hundreth Tuns. It was anſwered for the Strangers, 
that the Kings Proclamaticn could be no Rule to the Subjedts of any other 
free Prince; but the Law of Nations, or their own Treaties, bchoved tobe 
the Rule: and by the Liw of Nations, the King could not hinder his 
Allies of any Commerce,. or Trade with His Enemies, which they were 
accuſtomed, or free to do before the War, except ſuch As only, where- 
in they partaked with his Enemies , by furniſhing proviſions of War, or 
Counterband Goods z and ſo the King by no Proclamation , could hinder 
the Swedes to hire and wake uſe of Hollanders, which rather weakned, then 
ſtr d his Enemies. and in this cafe, the making uſe of Hollanders was 
ar, becauſe other Sailerscould not be had, when the Ship was bought; 
and that Article of the Proclamation ought to be benignly interpret, that 
when any Ship carries Hollenders as Paſſengers , the ſame ſhould be Seaſed, 
"but not when theſe were Servants and Mariners to other Nationss It was 
.anſwered for the Captain, that the Kings Proclamation of the War, behoy. 
'&d tobe a Rule to the Kings Judges, and that it was moſt conſonant to the 
Law of Nations, and it was impoſſible withoutthe fame, to know what Ships 
'did truly belong to Allies 3 and that in the Spainiſh Treaty with the 
King , that priviledge was , ſpecially indulged to the Flandriavs , not 
to be quarrelled npon the account of Hollanders , becauſe of the Identity of 
their Language, which would have been unneceſlar, if by the Law of Nati- * 
ons, all might have ſodone. 
. The Lords Repelled the Reaſon of the Reduttion , and found that ground of 
the Adjudication, that the Ship was Sailed, with a great part of the Company 
being Hollanders, - Relevant alone, and that the ſame was ſufficiently proven by 
the Teſtimony of the Steirſman, and another Witneſs of the Company, and there« 
fore /fſoilzied from the ReduGion. 


The 
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The Miniſter of Elgin contra his Parochjoners. Eodeme die, 


HE Miniſter of Elgin purſues his Parochioners for the Viccarage of 
ſome Yeards in Zlgin, which belonged of old to-the Canons he 
Cathedral Kirk of B/7in, and were by them Feued tro the Defenders, why 
alleadged Abſolvitorz; becauſe the Yeards being a part of the Canons Por. 
tions , and in effeR their Gleibs had in no time paſt, ever payed Viecs. 
rage, which is conſuct#dinar, and local, both as to the payment, and the 
kinds; for in ſome places, Teind Lint, and Hensare payed, and in others 
not: but the ocdinar om Rny Stirks, Wool, Milk and Lamb, there 
is none of theſe to be had in theſe Yeards, It was anſwered, that no Pre. 
ſcription could take away Teinds , upon the forbearance of demanding jt 
by Beneficed Perſons , who are but Adminiſtrators, and cannot Delapidat z 
otherwiſe all Benefices might be deſtroyed. 2/y, Lands that have been al- 
ways Ploughed, and ſo payed Parſonage, and becoming Grafs, are lyabſe 
to Viccarage , albeit it cannot be proven , that ever they payed any be. 
fore. 
The Lords found the Defenſs Relevant , wnleſi the Purſuer could provethe 
Viccarage has been payed out of theſe, or ont of any other the Canons Portions of 
this Kirk. 


George Shein contra James Chriftle. Boden die. 


Chriſtiſon of Baſſallie, gave an Infeftment to his eldeſt Son, of 

G the Lands of Baſſ«l/ie, and to his ſecond Son, of an Annualrent of 36. 
merks forth thereof, both of one date, and both reſerving the Fathers Life 
rent. Jawes Chriſtie RO by Appryzing , led againſt the eldeſt Son, 
in his Fathers life, to the $: George Shein hath Right by Adjudication, 
againſt the ſecond Son , to the Annualrent , and purſues a poinding of the 
Ground. Ir was alleadged for James Chriſtie, that Sheins Authors Right was 
baſe, never cled with Pofſeffion, and fo null ; whereas his Right was pubs 
lick by an Appryzing , and had attained to Poſſeſſion. It was anfwered, 
that the Fathers Liferent being reſerved , the Fathers Poficffion wis 
both the Sons Pofſcffion , and did validat both their Rights. It was as 
fwered, that a Diſpoſition by a Father to his own Children, reſerving his 
own Liferent, hoo Iofeftment follow , is alwayes accounted ſimulat, and 
never accounted cled with Poſſefion, by the Fathers Poſſeſſion, as hath been 
—_— decided. It was anſwered, that albeit in Competition betwixt 
c ts, granted to Children, and Infeftments granted to Stran- 
gers _-= onerous Caufes z the Childrens Infeftment , though prior, and 
thongh reſerving the Fathers Liferent, uſes to be preferred 5 yet herethat 
holds not, for both Infeftments are granted to Children » both of onedate, 
and neither of them to Strangers, or upon onerous Cauſes 3 and therefore 
the Reſervation here is without ſuſpition of Simulation, and the Fathers 
Polleffion muſt both validat the ſecond Sons Annualrents and the eldeſt Sons 


T OpE o w 
, Which the Lord: fallpd Relevant , and that the Fathers Poſſeſſion by this Re- 
ſervation, did ſufficiently walidat both the 80ns Infefiments; and that the Poſ- 
fben of one afier his Death, or of eny ſucceeding in his Right, did nt ex6i#46 
the other, ov his fingulit Succeſſor. | ERR 
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Mr. Robert Burnet contra Swane. Eodem die. 


M* Robert Burnet Tutor of Lees purſues for Mails and Dutics of a 
Tenement in Aberdene. It wasalleadged for Swame the Defender, Ab- 
ſolvitor, becauſe he ſtands Infeft in the Lands 3 and by vertue of his Infeft- 
ment, in Poſtefſion; and albeit the Purſuers Intefttment be prior, it is null, 
+ neither being 'Regiſtrar in the Regiſter of Seatins, nor in the Town Clerks 
Books of Aberdene , according to the cuſtom of all Burghs , but hath been 
latent many years, and no veſtigeot it in the Town Books z fo thatithe De- 
fender was in bona fide, to Contra with the common Authour, and Ap- 
prize thereafter, It was anſwered , that the A& of Parliaments ExCeEpt-= 
ed Seaſins within Burgh z and the Purſuer having the Town Clerks 
Subſcription was not anſwerable for his keeping a Prothecal, or Re- 


cord. 
Which the Lords found Relevant , and ſuſtained the Seafine. 


Cclquhonn and Mecquair contra Stuart of Barſeub. July 1. 1668, 


He Laird of Barſc#b _ ſeued certain Lands to Colquhcwn and 
Mcquair, to be holden of himſelf, inthe ContraCt of Alienation, there 
is a ſpecial Clauſe, that becauſe the Lands are holden Ward of the Duke of 
Lenox ;, therefore Barſeub is obliged to relieve thele Feues of any Ward that 
ſhall fall in time coming : Thereaſter Barſcub Diſpones the Superiority of 
theſe Lands, and by the Dcath of his fingular Succeſſor , his Heir falls in 
Ward, whereupon Sentence was obtained againſt the Feuars for the Ward 
Duties, and the avail of the Marriage , and they now purſue relict againſt 
Barſcabs Heir, upon the Clauſe of Warrandice above-written. The De- 
fender alleadged, that the Libel was no ways Relevant, to infer warrandice 
againſt him, upon the ſaid Clauſe 3 becauſe the meaning thereof can only 
be , that he as Superiour, and.ſo. long as he remained Superiour, ſhall re- 
lieve the Feuars , which ceaſes, he being now Denuded of the Superiority; 
otherwiſe it behoved to have imported, that he ſhould never {ell the Supe- 
riotity , without the Vaſſals- conſent, which no Law doth require: or if 
the Lands had been Appryzed from him, he could not be lyable for the 
Ward ofthe Appryzers Heir, which 1s cleared by the ordinary Cuſtom, there 
being nothing more frequent in Charters, than Clauſes of abſolute warran» 
dicez and yet none was ever overtaken thereby, after they ceaſed to be 
Superiours, The Purſuer anſwered , that his Libel was moſt Relevant 
becauſe this being an Obligement , conceived in their favours by Barſcsb, 
not qualified as Superiour, no Deed of Barſcubs, without their conſent, can 
take it from them, unleſs: Barſeub, when he ſold the Superiority, had taken 
the new Superiour obliged, to receive the Vaſſals with the ſame warrandice 
but now the new Superiour, not being obliged by this perſonal Clauſe, Bar- 
ſeab the old Superiour, muſt remain' obliged, eſpecially in a Clauſe of this 
nature, which 1s exprels for all Wards to come, 
The Lords Repellcd the Defenſe, and Suſtained the Libel, and found the Su- 
perionr ( albeit Denuded)) lyable for Warrandice, 


Thomas Rue-contra Andrew Houſtoun. Tuly3, 1668, 


A Narew Houſftoun and Adam Myſhet, being Tackſmen of the Excize, did 
Imploy Thomas Re to be their ColleQor , and gave him a Sallary of 

30. pound Sterling for a year > thereafter he purſued Andrew Houſtour 
upon his promiſe, to give him the like Sallary for the next year , and1a ab- 
ſence 


a c - : ©. 
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ſence obtained him to be holden as confeſt and Decerned : Which being 
Suſpended , he obtained Proteſtation , and therefore raiſed Caption, and 
apprehended Andrew Fouitoun at Wigtouwn , who gave him a Bond of 505, 
Merks,-and got a Diicharge, and being Charged upon the Bond of 5c0, 
Merks , he Suſpends on theſe Reaſons, that This Rue had granted a ge. 
neral Diſcharge tO Adam Muſhit, who was his Conjunet, and «8: rens deley. 
di, at er the alleadged Service which Diſcharged cH»ſb:t, and conſe. 
quem Fo. Ron his Partner. 24/9, The Decreet was tor Sallary, and-it 
was 0 
from Cencral Monk, excluded from ColleQion that year, and by the Di. 
charge of the Decrcet, and this Bond, both of the ſame Date and V Vitneſ: 
ſes, it did appear that, this Bund was granted for the Decrect , and if the 
Decreet were Reduced ,. by the ReduRion thereof depending, the Bond 
would fall in conſequence, as granted for the ſame Cauſe, | he Chaiger 
anſwere, that he was now not obliged ro Diſpute, 1n relation to the De. 
creet, Frrit, Becauſe the Saſpender had Homologat the lame, by taking a 
Diſcharge thereof, : nd giving a Bord therefore. 2«ty, There was not 
only a Homologation , but a Tranſa&tion upon- a Reference, made by the 
Parties to 88ldone , conform to his Atteſtation produced z fo that that 
Tranſaction cannut be recalled upon any prerence, but is the moſt firm, 
and Obligatory Contra@ of any. The Suſpencer anſwered , that his pay. 
ment making and taking Diſcharge, was no Approbation, nor Homologat:. 
ON, but that he wight reduce the Decreet , and repeat it te h:d payed, or 
been poynded , and ſo may retainz eſpecially ſcing it. was donc mers Car 
ceris, \ he being"taken with Caption : and as to the TranſaQtiun, he denies 
the ſame; neither can it be iuſtrutted by Baldenes Atteſtation, but by the 
Suſpenders Q th or VVrt, ; 

The Lords f nnd that the granting of the Bond was no Humologation f* 
Decreet , {ut that le n:izht quarrel the ſame; and that the givirg if the 
was #6 Tran ſatiron , if te payed or gave Rond fir the whole Sums contained in 
the Derreet :; bm ſoand, 11-1 1fin conſideration if the Grounds upon which be 
awight grary | the jame, be had g tien an dbatemert ly Arbitratlon, or other- 
= 'at be wenld: not quaniel tle Jame, and fowr d it cnly probalte by lis Onh, 
oy V1 rat, 

James Donaldſon contra Harrower. Eodem die. 


FX Donaldſon purſues Jobn Farr:wer, as repreſenting bis Father, for 
whom the Furſuer became Cautioner to the Lord Rollo for 100, pound, 
fc r relief of the Defuns Goods that were then a poinding 3 for whichthe 
Defur & promiſed payment, and did pay the Lord Rvlio, and producesa 


Teſtificat of the Lord Ro/ts's thereof, and craves payment , and offers-to 


prove the Libel by VVitneſſes, the Libel not being above an hundred 
pound.. It was allcadged for the D«fender, that this being a Cautionry, 
and a Promile it wasnot probable by V Vitnefles, eſpecially after lo long a time, 
the Promiſer being dead, who might either qualifie the Promiſe, or iuſtruR 
paywent , there being noching more ordinar , then to Tran(aRt ſuch Afairs 
without any VVrit. | | 

The Lords found the Libel nt probable by Witneſſes, 


Frazer contra Frazer. Folem dit. 


| bw Fra\er having obtained a Decreet againſt Willfam Frazer his Bro- 
ther, to deliver a Tack of the Lands of Boghead , granted to their Fa- 


ther and his Heirs , to whom the faid Joby is Heir. William Sulpends by 
this 


ered to be proven, that Rxe ( for his Malverſation ) was by warrang ' 
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Stewartrics and OIT according to which, the Tenor of all Ca 
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this Reaſon, that he is H-ir to his Father of the ſecond Marriage, and pro- 
duces his Retour , and produces the Contra of Marriage , including a 
Clauſe, that all Tacks Conquelt during the Marriage , ſhould belong to the 
Heirs of the Marriage; and this Tack beirigAcquired during the Marriaþe, 
the ſame belongs to him - and albeit it Ke coriceived to the Heirs . 
Iy 3 yet by the Contratt, the Purſuer as Heir general, will be obheged-to 
Aflige. It was anſwered, that this Tack was no new Conqueſt, but had 
been the old Poſſeſſion of the Father , and the Tack bare the Lands to be 
pony poficſt by him. | 

" The Lords joand this Tack to fall under the Clauſe of Conqueſt , unleſs the 
Parſacy prove that there was 4n old Tack ſftanaing , which expired not ;al 
the ſecond Marriage was Diſſolved , 1n bicw whereof , this new Tack was 
taker, 


Hamiltoan contra Callenders July 9. 1668. 


| Ames Bamiltoun having taken his Debitor with Caption, offered him to 
ames Callender Baillie ot Falkitk ; to be Incarcerat in-the Tolbooth 
of Falkirk, and he refuſing, he now purſuesa ſubfidiary Action againft the 


Baillic, for payment of the Debt; who alleadged Abſolvitor , becauſe he 


is no Magiſtrate of a Burgh Royal, but ofa Burgh of Regalicy, the Baillies 
whereot were never in cuſtom to be Charged with Rebels, [The Purſer 
poned the AF of Parliament 1597. cap. 279. bearing expeclly, Baillies of 


bears the Letters to be dire(t againſt all Baillie of Regalitiess The | 
der anſwered, that for the Letters, it is but #ylus curie 3 and for the AZ of 
Pliament, the Narrative and Reaſon thereot relates only to Burghs having 
Proveſt, Baillies and Common Good. . 

' The Lord, having conſidered the AZ of Patliament, Repelled the Defenſe and 
Decerned. here the Rebel was Reſidenter within the Burgh of Regality, where there 
wet known to be « convenient Priſon. 


Relit of William Pattown contra Reli of Archibald Pattoun. Eodeme die. 


£ Þ HE Reli& and Executors of William Pattoarn, purſues the Reli& and 


Executors of Archibald Pationn, for Comprt and Reckoning of Sums 
and Goods belonging to the ſaid umquhil Wz/lram Pattown by Archibald, 
and craves the Detender to produce 4rcbi.alds' Compt Books, who alleadg- 
en nemo temetur edere inſtrumenta ſua contra ſe 4d fiundandams litem; ſo that 
the defire was no wayes reaſonable, unleſs the Purſyer had given-in a par- 
ticular Charge , and Litiſconteflation had been made thereon 4 in which 
caſe , the Defender might have been compelled, ad' modum probationis, to 
have produced the Books. It was anſwered , the contrair was found in the 


« Compt and Reckoning betwixt the Children of George Sitty againſt the 


Book was in effe@ the Pupils, and t 


Repreſentatives of William Swiity their Tutor, and that there was as 


_ reaſon here, the two Defunds having been Brothers, and being in Copart- 


nery together, and the one Fadtor for the other, It was anſwered, thatthe 
caſe of a Tutor and his Pupil was no wy alike, becauſe the Tutors Compt 
e Copartinery , and FaRory was 
denyed. ' | | | 
The Lords ordagned the Book to be put in tle hands of the Auditor, and if 
be found by inſpe@ion therecf , any Accompts appeared as betwixt Partners and 
Fattors , be ſhould produce the ſame to the other Party, even ad tundandam lis 
tem, etherniſe that the ſame ſhould be _ back, aud n#t ſhowtn to the Purſner, 
| Mays 


foo by the Loft tifefoment, did fromvhat timefuſficiently valifat rhe fort. 
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Margaret Alexander contra Laird of Clackmannan. Joly 9. 1668. 


1rgarts Alexahider being Infeft in an annualrent out of the Landy of 
Sauthie, by a poſterior Infeftment, in Corroboration of the former 


Right, ſhe was Infcftin that ſame Annualrent, out of other Lands 

_ whereof ſhe was'in Poſſeſſion z but this poſterior Infettmene 
being Reduced upon an Inhibition prior thereto; ſhe purſues poinding of 
ke Ground, of the Lands of Seuchie, upon the firſt Intefrment. It wasal. 
leadged for Clackmannan Abſolvitor, becauſe the Purſuers Right of Anau- 
alrent is biſe,, never cled with Poſlefſion, and now he is Inſefr in, the Lands, 
RAW publickly, orby another Infefrment cled with Poſſeſſion, The Pur. 
{ter anſwered, that the Infeftment in the Lands of Saathie was ſufficiently 
cled with Poſſeſſion, in ſo far as the poſterior Infefrment of Annualrent in 
Corroborartion thereof-wascled with Polleſhon, and as payment made by the 
Heretor, by himſclfor his Tennents, or by Affignation to Mails and Duties of 
ethetLands1n farsfaQtion of the Annualrent ir.ters Poſſefſton;ſo paymert ade 
by tis Tenfiedits;/ by the poſterior Infeftment in Corroboration , cat teno 
Forks then an Aﬀiignation to the Mails and Duties of theſe Lands; Which 
25 it payes fone Terms Annualtent of the firſt Infeftment, fo it muſt Goark 
$-iRifficiently With Poſſeſſion. It was an{wered , that here two ti- 
Þ Infcfttehts at ſeveral times, albeit for the Annualrentof the ſatnefitm, 
xhe Pofleflicn of the laſt cafnor relate to rhe firſt, * I» 


| Heugh Boog coritra Robert Davidſon. Loder die. 
T_T Eugh Beeg: having arreſted. Robert Davidſons Fee, as K of thats, 
loſpitl., Purfocs the Town of Edinburgh Fug make Thnhoay 


It was alleadped for Robert Davidſon Ablolyitor, becauſe Robert, Dani 
had made cejſoorem bonorwm, in favours of this Purſter and his other Cre- 
ditors , end thereupon was Aſſotlzied. The Purſuer anſwered, that a 
norum 1d no wayes ſecure contra acquirenda, unleſs the Aﬀſignation 0 bi 
poſition had been equivalent to the Debt, and ſatisfred it. Th Defeler 
>nfwered, tharthat which was here Acquired , was only a Pee for Service, 
which is Alrmentar, 'and'the Fee will not be due, unleſs the Defender Yrve 
ih Gitable condition, efferrand to his place; and therefore fricannot be made 
forth-coming to #y other uſe. | Lt 
- The Lords found that a Fee ip fo far as was neceſſar for the $Servunts Mime 
#0 his comdition of Service, could nor be re:chedby #35 Creditors thwhon 
& bd mail ceffionem bonorum, except «8 10 the ſuperplus, move then what was 
pegeſfler, ani they found no ſuperplas in this caſe. | 


Captain Allan contra 'parkiman, Fodem die, 


C Aptain 4llar having taken Bartholowew Parkman, and obtained him to 
JW "be dectared Prize. Parkman raiſes Reduction, and for foruficationot 
the Admirals Decreet of Adjudication, theſe Grounds were allcadged : Firſt, 
That by the Tcſtitnonies of the Steirſman and Company, it was proven that 
three of the Company were the KingsEnemiesz and-ſo conformto theKings 
Dedaration of War , Ordaining all Ships to be ſeazed Whexein there were 
iny pumber of men belonging to the Kings Enemics : this ag was Prize, 
as was lately fovind in the caſc of the Ship called, The CaFle of Rigs, And 
2bdit by a foriner'Interloquitor, the-Lords had 'not found three men to bea 

num- 
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im ſeveral things diſconform,as being granted when the Ship was in Hellend 
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lollayd.,, and. that. he was taken 
in her return, haywg in a loadving of $alt{ Frances - @ gba obey tha 
ff ſhe might have: becn take Prize in th t lame Voy, 


age , in which ſhe did partake with the Kings E.;emigs © ar gi3ken.m 


ie waned eo theo 


\cale ps it the Counterband- 
g// Jap 146 

|» that 1 
opponed the Lords Interlocutor , findi cient number 
for Confilcation, And im the caſe of The Caftle of Rig, 3Þs.paior part, at 
leaſt the half were the Kings Enemies. To the ſecond Ground it was anſwer- 


4 wes 


the Kuigs 
having Wk Connrtbund ones, CT e Swethſt 
bears expri deprebendianter ; . fo that this Shi having; in her wihea 
fie was hou 4 ore ane nor Enemies Goods, is free. It was.hms 
frered , that the K.ngs Declaration, although it, menyon {agie galcs of Sra- 
ſure, is not full or excluſive, bur the Law of Nations muſt rake place, ar 
the Cuſtom of $coiland, in caſes not expreſt in the Kings Declaration. A ? 
as for the Swedzſb Treaty , it cannot be pleaded , unleſs Parkman had a Pa 
from Sweden, 1n all points conform to the Treaty :, but their Pafes were 


and fent over Land. And as for the Caſtom of Se#»d, to take- Ships 

ni the return of thit Voyage, in which they carried Counterband, or 
hibired Goods; - itappeareth by the Captgins Commiſſion, and former Com- 
miffions in Apno 1625. and by a Decreet dedlaring a Prize » wherem'the 
fame ground was Libelcd , that ſhe was taken in the xerurn of that ſame 
Voyage, in which ſhe had carried Counterbands And the Lords having 
Written to my Lord Secretary, his Lettet m rewrn ,: bears, That the Las 
ſooild decide according to the Law of Scotland. It was anſwered for the 
Stranger, that the particular Cuſtom of Scotland can be no Rule for the 
Swedes ; but only the Law and Cuſtom of Nations >» and that Englana, 
for no other Natian hath that Cuſtom , to make Seafure, but i» de1&s, 
otherwiſe all'Tradt and'Cornmerce would be deftroyed, unleſs Seaſare wete 
only upon what were viſibly Aboard , and not upon the pretence of what 
ad beet! Aboard: andalbeit a Delinquence orice committed by pattaking 
with the Kings Enemies, might endure tor a longer time: Yetthe Cuſtom 
of Nations, for the utility of Trade, hath Abridged it to actual Seafate, 
# delif7o , and accordingly Judge Jenkins, Judge of the Admirality inEug- 
lang, hath Atteſted', that during this Wat, after ſearch ofthe Records, at 
Conference with other Judges, he knows not 'of any Ptize declared, 'bur 
when the Counterband-goods , or Enemies Goods were taken aQually in 
thems And for the Decreet alleadged on, albeit that Ground be in the 
R 2 Li- 


tht Kings E 


the 'refwrs 


rality'n'4:ed t 


he ſaide-. 


Jent Brag fames'to the 
and Fined him in $00. Merks. 


Hike b *9) 1d 
Earl of Wintoun contrs Gordoun of Letterfaty. | F#ly 15, 1668.; _ | 


He Earl of Wintous having Appryzed certain Lands in the North” 
purſues for Mails and Duties. , It was alleadged for Gordown of La, ' 
terfary , that he ſtands Infeft in theſe Lands; and by vertue”of that boy 
feitment , is ſeven yeatsin Poſſcſhon, and t 
ſeflory Judgement , and muft enjoy the Mails an 
Reduced: The Purfier anſwered , that he had Intented Proceſs upon hi 
Right for Mails and Duties, A»»o 1658. whereby the matter became litig] 
ous, and which ſtops the courſe. of any poſſeſſory Judgement , till that Cre 
the courſe of 40. years, in the | 
: "where Summons once Intented, does not Preſcribe”! 
s. . The Defender anſwers” 


.Mory Jud t g 


proven , 


tation ang. {ph by 
movings or Ejections 
by. three years thereafter , but laſts for 40. years. 
ed, ;that the caſe is not alike forthe, benefit of a po 
introduced for the Security of Perſons Infeft , that they be not ſummarly” 
ut to Diſpute their Authors Rights . which are oftimes not 1n t 
at in the hands af their Authors , or Superiours 3 and there was never 
2ny Reply Suſtained againſt the ſame, unleſsit were Vitious or Violent, or 
Interrupted 3 but here the laſt ſeven years Poſſeffion, after that Citation, 
, nor Vitious; and theſe being no flop to take away 
the EffeRX'of that Citation: it were of bad conſequence, if Perſons Int 
39. years after a Citation, behoved Summarly to Di pute their Rights, | 


is neither Jnterrupted 
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Libel;+ yer other Grounds:arvalſo therein, and there is no Debate as to'that 
particular Pointy neither doth the Probation mentioned in the Detreer 

provens And as to the Tenor ofthe Commifſs 
ons, "albeir they:might excuſe!the; Captain from Fine, or Damnag 
Strangersdid: notz\ ior were not obli ; 
and Caftom-ok Nations 
cheir Treaties. - 


| ' the ſame: but the _ 
, and the Kings publick Declaration ofthe War, and 


to know the 


the Debate , and that the ſeveral Points were 
mpoy | er, they reſolved to take the Grounds jonth, aud 
found the "Ship Prize, "ds hiwving fo conſiderable a proportiow of her Company 
ies, Sume alſo were of the opinion, that ſhe 
ec e8,efpectally not having a ſafficient Swediſh P aſit but the plu. W211 
Potmis ,, whether the returns of Enemies Goods, 'or Countey: 
bind 4 or whither the Produ#, or not Produtt thereof mere ſufficient Groundy"di| 
of Seaſure ,| ſeirg #did not ſo appear by the Cuſtom of 
Dettaratlon of War: but by the former Debate it appeared, thi 
whe taket, 4 ſwall parcel of Tar. m_ 


Mr. 'Deyid' Foloower' contra Sir Jamer Keith. Judy 14. 1668, -; 


in a Complaint againſt Sir James Keith ih 
1n the exerciſe of his Office , informing t 


heving been taken þ 


N ations, or the Kings 


v  Caddem 5: that he 1 m. 
refident to-Ropi2 Bill of Suſpenſion , given.in by Sir James Keith 7 * 

pes did:texile and threaten him, calling him a Liar and a Kn 
Gaying -if he found: hini in another: place, he would make him repent what” 
in their own preſesce , and findin 
x there 10 —_— ork bs 


s the fit of a 
ties tilt his Right 


way as it is in Re-! 


heir hands," 


E Þ* =* = B* By* poo wed. en i Beebe 


' 
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_ The Lords Suftamed the Defenſe of the Poſſeſlory Judgement } upan 
A years peaceable Polleſfion > before the Citation, pw Repelled,che 


Rep: Darkucr further Replyed , that in the ſeven s after the Citation, 
there-were ſome years wherein there was a ſurceaſe of Juſtice, -and no Courts 
in Scotland; ;2dty; The Citation was by his Tutors and Curators, and he 
was thinor during the ſeven _ "Tt was anſwered, that *pollaiory Judge- 
ment was competent againſt minors, and there was fo. relpe& of minority 
therein, which is only; excepted inthe great Preſcription, extinguiſhing the 
Right;but in the poſteſſory Judgementin Relation to:the way of Proceſs, and 
the Fruits in the mean'time ; as in all Preicriptions, temps contin8um, and 
not ſarpws witle, 1sreſpetted., | L villa! | 

The Lords alſo Repelled both theſe Replyes, and notwithitanding thereof Su- 
fend te Exceptios on the poſeſſory Judgement. 


k....i- If willlzm Stexart contra  Mwrrays.” July 17, 1668: 

Ir Fames Mwrray, bis Eſtate being Appryzed by many ofhis Creditors; 
Sir William Stexart, one of the Appryzers, purſues the reſt for Compt 
Reckoting of a ;proportionable part of the Rents , in reſpe& thar his 
ing4s within a Lear of the firſt effeQual Appryzing, ,and comes in 
therewith pers poſi, by the late 4 of Parkiamens, berwixt D. bitor and 
Credxors .. It , was, alleadged Abſolvitor ; Firſs, Becaule the ame 3 
Appryzings jncompleat, nothing having followed thereupon now cheſs 18, 
or ih yealys, and y the A@ of the late Parkiament, anent the Regiſtrari» 
0n of the allowance 


; | of Appryzings, thatis declared to be a neceſſar Solem- 
- all Appryzings led fince June 1652; and this Appryzing is not yet 

lowed.” It was war atvey that by the late 4 of Parliament, the Certi- 
ficaSb1'of theFvant of allowance is not , thar the Apptyzing ſhall be null; 
but that poſterior Appryzings firſt allowed, ſhall be preferred: butthe A# 
betwixt Debitor and Creditor, bringsin Appryzings together, deduced with- 


in a year," * "g to. their Dates , without . mention of allowance, 


is *Q* . 


No1 | the. 4& require. Infeftment , or-any thing elſe, but takes away 
the preterence. of, Appryzingsby the former AG, as.to ſuch as arc led with- 


and;ys, gaſtgrjar.to.the ſaid other AF, and cannot be Derogat from thereby 3 
rr dee the. ; ff 


in a year. = | 
The Logds Repelled this Defenſe, and Ordained the Purſucr now to allow 
his Appryzu k which they tound lufficient, | 
be Defenders further alleadged Abſolviror, becauſe the. Purſuer had ac- 
.cepted 6 Dopotoen from Sir James Mwurray,"the common Debitor of a Te- 
nement in Edi#bwrgh, bearing expreſly, in ſatisfaRion of his Debt, which is 
now. produced by himſclf, © The Purſter anſwered ; Firſt, That he was 
excluded from the benefit of that Diſpoſition by Evittion, by the Earl of 
Panmure, who Appryzed before he was Infeft. 2dy. That whatever it 
bear, it was but truely granted for Security 5 for there is produced an A{- 
hgnation by Sir James , of certain ſums to the Purſuer, for the ſame Debt, 
"Which could never have been', if the firſt had been made in fatisfattioni, 
Defenders  opponed the Diſpoſition, bearing expreſly it Satisf&Riori, 


the beniefite whereof accreſcing to them , upon the Purſuers Receiving the 


iſpolition, cannot be taken from them by any poſterior Writ of the Com- 
mon Debitor; nor are they obliged to Diſpute, whether it was validor && 
Qual, ſeing it was accepted, and the Eviction doth not annul_ the 4 ag 
tance, but giveth place to the Clauſe' of Warrandice, contained in the 


$54 — + Tho ecifions ofube Lords ofBiiſien, 

/Diſpoktien', which is Perſonal, and reacheth orily-thier Common Dit; 
8 dd ike philidengent: 5th, It was-the Purſucreownifoultebarhe wo” 
cluded , in not Infefting himſelf upon his Diſpofition , which he rec; 
before Pannvires Appryting. It wasanſwered, that he could: nyt ©qpe 
+ rhe- Superior 40 receive him, and thatrhe Baillics of Edfrbrrgh requireg |; 
gone Scfi,” and Feu-duties tÞ be payed before he were Infeir, whidyhe 1, 
| -2vt-<blighd 41 y,- ſcihgby the Diſpoſition he was to be free'of all ineus. 
tberances.” $oVes anfiwered;that the Baithies of Edintargh refuſe no body, « 
sknown, and'thefe Incumberances were but © bn pbgpd by a perſonal o, 
S—_ ofthe common Debitors, reither-did the er ever give back the 


The Loxds Suſtained this Defen ſe, and found the receiving, aud rel8ining tl, 
Diſpoſition in $attsfativon, (uffcient to 8xclude the Purſer, 
It was further allcadged for Patrick Murray of Denchdr, that he has R; 
to the Lands of Deuchar not ovly by Appryzing , but by a voluntar Djr 
fition, whereupan 'hewas Infeft before. the Purluers Appryzing, and hath 
B- by.vertuc thereof in peaceable Pollcſhon theſe 16. years , ang ſo, þath 
the benefit ofa potletivey Judgenent, and a prior morevalide Right,” þ 
anſwered that this voluntar Diſpofirion was granted after the Det 
of the Purſuers Appryzing z after which, the common Debrtor c 
prefer any other Creditor by his voluntar Deed 3 and fo the 
making the matter lirigious, any poſterior Pofleffion is Vitious 
give the benefit «f a poſſetiory Judgement z neither is the Diſpolitic 
after the Denunciatiov a valide Right 3 but eſpecially jt being « 
that the 4& of Parliament brings mn this Purfuer with the other pri 
Ptyzers,as ifthey had been in one Appryzing,and ſeyeral of the 
ungs are led, and Infeftment thereon beforerhe Diſpoſizion. 


The Lords Suftained this Defenſe , aud feund that the Dengnciation did w 
take ewe the benefiie of a poſterior poſſeſſory Judgement. 


Lord Dumfreis contra Smart, July. 18. 1668. | 


"T% Laird of Wamphray being due a yearly Annuity to his Good-mother, 
the Lady Wamphray> which now belongs to the Laird of Caflemaines x 
her Husband, jure mariti, there is a competition thereanent, betwixt 
Facor to the Earl of Dumfre:: , whoſe Name was uſed in the Gift p 
to Duwmfyeis behove, as Donator to the Eſcheat of Caitlemaines, and Smart pp 
as having appryzed from Caſtlemaines the Right to this Liferent, jure mariti, a 
| Who alleadged that he ought to be preferred to the Donator, becauſe albeit 4 
bis Appryzing was after the Rebellion,” yet it was upon a Debt anterior to G 
the Rebellion , and was long before the Donators Giftz and therefore ac- 7 
cording to theknown Cuſtom, 20%, ug of Creditors being before the Gift, J 
or Declarator, are alwayes preferred to rhe Donators of fingle Eſcheat, It i 
was anſwered for the Donator , that that Cuſtom was never farther extend- | 
ed then to Moveables , or Moveable Sums poynded , or made'forthcomi 3 
upon Arreſtments, but neverto Rights baving traFum futuri remports, whic 
cannot be carried by poynding or Arrcſtment , but by Appryzimg or Ad- 
Judicition, as Tacks or Liferents,, when Afi , fo that the jus meriti be- 
ing a Legal Affignarion, and thereby fallingunder the Husbandsfingle Eſcheat, 
falls tothe King and Donator by the Rebellion, and cannot be taken away by 


hy 


« 


an Appryzing, peſterior to the Rebellion, 


Which 


v" I 0 YEE 9” 


— cal. 


ich 
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Which the Lords found Relevant, and preferred the Donator. 


Mr. George Jobhnflonn contra Parichloners of Hodony, Eprlon ade. 


R. George Joknſtoun having Right to a Tack ſet by the Parſon of 
M' Hogory .. tor his Lifetime and-three years thereafter, and havi, 8 


uſed Inhibicion, purſues the: Paſklan of the Landy, "who 
ed Abſolvitor, becaule.the Tack. isnull, being ſer for more northroa 
years, withour conſent of the Patron. by the 4& of Parliament 1621» ' It 


was oy anferey that the Purſuer reſtrits hys Tack to-three years.; . The De- 


poned the AF of Parliament, —_— lard Tacks fimply null, as 


| _—_— py the more then three year. 


.. The Lots S#ilained on Tack or ow ear; 2s allowed ty the \HG# 
= Parkament. 


2 bert Thomſon! contra Earl. of Glentainy,” Fol 21. 1668, 


Obert Thomſon having purſued the Earl of. Glencairn for a Compt of 
Wright Work, wherein he km by the late Earl for his Lodg- 

and Yeards, when he dwelt in my. Oxfaords Houle, It was alleadg- 
oo for the Earl, that the no Q Dtpaltion, was sonly probable 


4 : 


Yo! Juramente. 
The 24rd before anfwer, beving ordeined van ts be Exaidned, nd 
their ab fee clear and ' pregnant ; vhat the late Earl did pd 4 
Wor 


fur W115 Wake and" calted for him fr rently, and o:deved 
_— i pony they SrReined the Witneſſes in The Probation , y» aud 
did wet appear that this Purf#t was within three years "of Work, 
- bet the Defender did met infiit in any Defenſe therewpon 


mY " 
Patovn contra Paton, Fodem the. 


Atonn in his Sons Contra of Mar Diſpones to him his Eſtate, 
ati the Tocher was payable tothe. [Hl after the ContraR, and be- 
_ fore'the Marriage the Father rakts a Bond ur 2800. Merks from his 
» Son , the Wife and''her Brother ; purſues a Re -dudtion of this Bond 
a fraudulent, O- contra borer mores & contra patta Jutalia. * It was alleadged 
p "ſs the Father, that he might very lawfully rak& a Bond from his .Son, for 
viſion of his' Childrer after the Contraft , and before the Marriage, hav- 
ung Infeft his Son in his whole Eſtate, which was org gooc 1000, Merks yearly, 
and and gerring but 2500. Merks of Tocker ,. and haying ſome Debr and many 
th) wasanifwered,that the Eflate 1 was not worth 600. Merks of Rear, 
-#nd the Fathers Liferent of goo. Merks reſerved, {o that the Annualrent of 
gs Bond wonld exhauſt the remainder, and they would have nothing to 
. n 
"The Lords having conſidexed the Contra? and Alleadgances , thauglt that is 
, warner fo annnl the Bond,” that"#t was afier the Comtra®, and before 
Fflerewas any reaſonable eiuſe', Therefore, and befate anſwer ordain- 
| ru whe (ommuners #t +be Marriage to by Ewayired, whether it was communed 
und agreed , vhat vhe Tucker ſhould be accepted br frisfaion of the Debi and 
Buirns Portions, and hey having Deponed Affirmative. 
The Lords Reduced 1h: Bond as comrair to \he Copomurirg at the Contra& of 


Marriage , #he Efiate being very mear. 


Sir 
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Sir John Weems contra Campbel of Ednample. Eodem die. 
Ir Johns Weems baving Charged Edvample for Maintainancte due in Any 
1648, He Suſpends on this Reaſon , that upon confideration of the 
buming of his Houſe in the time of the Troubles, he got an Exemption and 
Diſcharge from the King*and Parkaawerrt, Anno 1651. It was anſwered 
that Parliament was R s and the Charger had a Commiſſion-to upli 
all'Maintainance in A»#91648. from the Heretors, notwithſtanding of any ex. 
emptions granted by theſe pretended Pdrtiawerts, and their Committees, The 
Suſpender anſwered, that the AZ Referfiory has an expreſs Reſervation of all 
privat Rights, acquired by Authority of theſe Parltaments for the time; and 
ſo this Exoneration of his ing his privat Right ;' falls not by the A& Re. 
ſcifſory : and moth AG of Parhamert,.and 'Commiſſion to thei Charger, it 
muſt be underſtood ſalve jure,” and cannot take away the Suſpenders anterior 
Right acquired. 
Which the Lords found Relevant , arid. Suſpended ihe Letters, and found that 


the Suſpenders Exeneration was not taken away, either bythe AG Reſeiſſory, w by 


the AGF and Commilſun in fevew': of Bogie. 
th Lord Rentoun -corjre Laitd Lemertoun. Fodem die, | 


Che Rentonn, Juſtice Clerk, having purſued Zawertonn," as Ripred: 
\ ft - ſenting his Father, for the Purſuers Rents and Goods intrometted yi 
by.the Defenders Father in An»#.1641., The Defehder excepted. upon the 4# 
Pacification in 47201641, and upon the AZ of Indemnity in Arner661; and 
pehanced his Fathers ;Commiſſi which he medled ; fo ging 
dy-publick Autbority for the time, inrelation tothe War, and differ | 


the time, he wasfecured by both theſe AFs. The Purſer anſwered, thatthe | 


AZ of Pacification, and that whole Parliament was Reſcinded, and the A# of 
Indemnity had an expreſs exception of all that medled with publick Monie 
of Fines, Forefaultors, or Sequeffrat Eltates, and had applyed. the ſameto 
their own uſe, and had nor duly counted therefore: and the Purſuer infifled 
for what-the Defenders Father had applyecd to his own uſe, or had not duly 
counted for. The Defender Du , that his Fatherhad duly countedfor 
his wholeIntromiffion, and had made Faith tothe Committee of Eſtates part 
cularly, thathe had truly givenup his Charge without omiſſion, and t 

uporiwas Diſcharged. The Purſyer anſwered, that he had inſtruted much 
more Intromiſfon, and wascontenttoallow the particulars inthe pro- 
duced, and cravedtheſuperplus, which he had now provenby Witnelſle 

duced before anſwer: an4 asfor the Oath, it could only be underſtood asan 


Oath of Credulity, like that of Executors Confirming Teftaments, whichdoth | 


not exclude probation of Super-intromiſfion: and there being two Compts 


produced, the Chargeofthe laſt Compt is thereſt of the former Compr, and 


the Oath relates only to the laſt Compt. | 

The L ords Repelled the Defenſe upon the £47 of Pacification, which they found 
w4s only wnreſcinded.in ſo far ayit is contamed in tle late AG of Indemnity; and 
 Repelled the Defenſe upon the AG of Indemnity, in reſpeZ of the Exception; and 
foxndthat the Father had not Counted daly for his who!e Intromiſſion;, and that 
his Oath extended only to the laſt Compt: and havin g conſidered the Teſtimo- 
nies of the Witneſſes , they made a difference betwixt what wnqubil Lamertoun 
«pplyedis his own uſe, andwhat Corns and Cattel were carried away by Soldiers, 

bis direGion tothe army, that he might be free of the latter, and lyable for the 


e ls. 
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C35 4 
e g was lo 
the Deferiders | 


- 


ing by $*%y t6 
| yy ro ,* beat« 
| ppryzing ''by [8-efry 'to ' Co 

Pagtown," which Affignarion is not produced; -and ſo She's lafeftitione; Acky- 
ig from Collingtoar is null, becauſe Cotliwgtouns Right, frots Who a 
Lein's is wanting, which 15 the mid-cuppling, rity, Sheiws Appryritig be. 
tg 01) two Sums , the one whgzevf was 0: the behove of # Cauttvne?, Why 
had payed the Debt, and taken the Afſignationn in Shs Narke to lis owil 
tehove;, which Cautoner being conjunR- Cautioner: witly Yawes Able" 
& common Author, and having: a Clauſe of telief,) nentier be, nol Wter? 
_ Iifruſted by him;'&uld juſtly . or validly A Arnold the Gautiotiets 
Lands for the. whole Sum, buy behoved. todeduce the othet Cautioners pate, 
and' fo the Appryzing-is upon invalide grouhds, and 'thereby- iv mill; and 
albeit 'prior to Iſobel Arnold'; Appryzuing,; yet ſhe has the only valide Ap. 
pryzing- It was anſwered for. Shein's, that the firſt Reatdn A not-com. 
{te to the Purſuer, for it was jus tertij to her what progreſle Collinteourt 
ad from Umquhile Sheen's, ſeing ſhe Derives no Right —_ him. --2gly, 
This Colingrown by his Right pranred 1o-this Shein's, acknowledges thay oe 
trigne the Lnfefrment, in Colltrgionn Fi; Fathers perlon,. was: to Shegn's. be- 
hove, which is a ſufSeiemt Alminicle in place of the Afbignation ; and ro 
te froond Reaſon, albeit it were jnſtrudted it could not annul” the Ap- 
pryzing-5# $atwov, but reſt:iÞit- 20! the Nick tely Die, eſpecially ſeing 
that Shein's was content to declare his Appryzing Redeemable by payment 
ofthe Sums truly Reſting, within ſuch tunes.as the Lords would appoint; 
and albert pp yan are —_— - F —_— of Appryzings when they 

expired, and carry the 'w Zitate, though impropertibnal . yet & 

4 the legal, they allow theas in ſo far as ans rn n | 2 
»The Lords found 1fobet Arwold: firſt Reaſbn Competent, and Relevant 
ws ber, unleſle 'Collingrowhs 'Alfipnation' wete produced, or the Tenor of 
proven; and found the fecond Reaſon Rdevant, to reſtci& the Appryz« 
wy/ to the Sum trill due,” it” reſpect that Sheiws did of Conſent declareit, 
yet 'Redeemable For the rhe Sams ; But they . found Sheiw's + _ 
ance;that the ground -of' 1ſobi? 4: #9/4s Appryzmyg was a Bond of Proviſi« 
on, poſterior in Date -or Delivery to Shr##s Debt , Relevant to , prefer 
him as a Conjund Creditor 'for. his true Debr , though the Asfignati- 
on ſhould not be produced , a new one from Collmgtoun being ſaf- 


kicicnt, Q John; 


Te,Decifant; gf, Tape Soon! \ 


John Boſwel contra .the Town of Kirkeldy, Eodems ate. / « | vino 


oh Foſvtl havi ſome Aikers in the Towns Lands. of Kirkeld , 

{ TIEN dwelling within the Tarn wn, - or þ an 
uſa Ry - any. Trade-therein's: purfies the Town as haviogrumwarranbl? 
rented bio a op. 'bis Srock- and Trade, he_ not 2p, Be Rama arg 


IN TE nd for vawarnnnl ie Quartering: - him, and 

is ey is fince-the 'year 1644. It was anſwered for- the 
nde deriyed Stenting of the Purſter, for any Stock or 

| Sher rs at they no yr teeny 3 or that they Quartered on him un- 

warramtably!, but I there'/was now no ground after ſo long a 

to. qparrel: the ary of their Stent Rolls, which were made I 


teen {worn Men, | ly after ſo long atime, for this rative. 
be ac foundation - Reval a —_ at the inſtafice of bred. "Ba els, 


every ;Fown..\in Seorlend: + neirber could there be a clearRule, as 4 
luations, but: behoved to proceed by the' Stenters ConjeQure , accordin 
to the- common. eſteem of the Means, and Trade of ever Bu 
that unleſs the Complaint were againſt the inhability of the Stenters, ns 
time made, there —_— be no- Debate thereafter : And, further all 
that for:the Towns Debts, that ſuch as were contrafted for the . 
c Ae Towafer their EreQion;i and Harbdut 5 and Fart 
CC 5 the half of which had been'payed by the wh 
Heretors, on > year 1613. and the other half fince' the year 1 
that their new: Kitk, was EreQed, ſhould burden the Purſuer ws 


nally, according to his Land Rent. The Purſuer anſwered, that be not be- 
mg an Inhabiant, wasnot concerned in the Ereion or Harbour , nor in 


the 5. Gropnd Miniſters Stipend, feing he payed his whole Teind' to the fall 
Miulter 


The Lords found the Purſuer lyable for the half of the Stipend, m1 re: 
gard 'of the immemorial ule of omen t, but fourd himfree for what hekad 


not payed of the other, unleſsit had becnimpoſed by Authority, or his own 
Conſent ; andalfo found him free of the Perſonal Debt, and would notSul- 


tain Proceſs againſt the inequality of the Stent Roll,afier fo long a time. 


Dencon Campbel contra the Laird of Glenorchy, July 25. 1668. 


Dre Campbel purſues the Laird of Glenorchy , for FjcQing bim from 
certaiti Lands, and eſpecially, that his Brother , by his DireQon , did 
violently caſt out the Purſuers Children, and Servants out of a part of the 
Laid, Laboured by himſelf; and perſwaded, and-enticed his Tennent, to 
receive Tacks pb and pay the Mails and Duties to him, and therefore 
craves Re-polc flion, and Double Mail, as the violent Profits of the whole 
Lands, during the Defenders Poſe ion. The Defender alleadged Abſolvitor, 
becauſe he had obtained Improbation againſt the Purſer, of all his Rights of 
theſt Lands, and others; and likewiſe Decreet of R ing. The Purſuer 
anſwered, that the Defenſe oughtto be Repelled, becauſe the Improbation was 
| | ONn-Y 


> 6 w- © 
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Te Decifions of vhe Lords of Safrion. 5g 
only by a Certification,v ben be was Priſoner in. 1r/and and the Defender by 
Articlesof Agreement produced, had acKnowledged)' the: Porindgy 
and obliged to On in the Lands queſtion, Oc " 
Cater Ivy tut Pofleſhon wnhout any, jght,he mi 

Precept "of EjeRion ſrom a Judge, whuch is not, a lg, 

Sradfivered; that theſe Articles of ary hk never per 
rended , and. could only i a Pe Hoop, 
extention, orimplement', w encPL be Purſagr: 


doe: 
whe grad 
fer, that he can haveng in fit.of 4015 beng mutual. nat ugell kg 


Fate bis art thercof, which isnot done- 1 4g 
" The Lords Repelled: rhe Fence, and Daply and'Suſtained " Ejeftion. 
-:1The Defender alleadged. funther ,thas thax, | ihe Libel, cxaving 


violent pro for that pars of the Land Polleſt by. Tennents, becauſe-by,the 
Delbders pr afion Fibey became his Teanengs, is aot-Relevant , becauſe 
ExeQion is har ae Nt \Þ, 99 na ural Poſleſs or ; upgn- violence-, and 


wafion's nK e., The Puzſuce anſwered, thatthe prevailing with-the 

envtents, W * oi pens tothe caſting out of the;INetender, gur Thain 
EZ and Rhein and yas as great afaulkaslatrufion; and: 
val xray r apſwered;/thatthe 'Law has allowed vj 


an Ba CE OE _E ta no ouher Cale, 


though: itwers eat, OF aſk graates fault. 


:2The COT the Defence, and found: Vicheli TOPR otiy colhye- 
.tear'for that pait;--ther he" Potſher” Poſſeſt tiavara)ly 3 bur if the whole 
:Lands bad:been an Form A Labouring, that He FRE had' 

, nepat' mh the Ba ard the Ejcder 
you bf the move "iris ks the Lords would 
© Fjeicn for he whole, biit this wasnot Pleaded. 


Lord: Rentoun cartra Lanebertoms, Falz: 2. 1668; 


TT day the Lord Rentouns P roceſle againſt Lambertoun , mentioned 


the: 21» iwas-Adviſed 3 by the Probation it appeared that the 

Corns 1n the, Gitnels of Hazmenth, and the Cartel in' the Mins of Renton, 

br Horſes were taken away by LitvBertown, wah # Troop, of Ti rs and 

po the. Corys were carried'to-Dltrſ7., the Army-beirig thereabont at that 

» whereupon the queſtion aroſe; whether or not rrown were lyable 

Ge thele » Which by the Probation did not appear to be.applyed' to his uſe, 
burto the uſe of the Army. 


The Lords. Affoilzied him therefrom, _ as. they. had. done in ſeveral caſes 
.formerly, upon the ARof' Indemnity , whereby, whatſoever was aQted%in 
zthe Troubles, by. Warrand of any Authority in Being, , - was totally. dif: 
charged ; 3,and the Lords did «thereupon find, that i Actors were not 
,ob to. produce, os ſhow a Warrand , but that it was enough the 

s were done, ; mans militar}, unlefle the contrair. were proven by 
the Actors own. Oath ; that what © was medled with , was not em- 
ployed to. entertainment of Souldiers , or any other publick uſe,. but to 
their own private uſe; | 


$2 Lair 
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tra. Lady Milatonn,. July: 30. 1668. 


tiori; the ſame was not when the Witneſzes were taken, bur at the concluin” 


by the Purſuer, by way of Aion. ; * | 
- The Lords found this Reprobator competent in this Caſe, . but did notre. 
ſolve the point generally, whether they were tent ,, wheninot! at all 
Proteſted for; as to which the Lords were of diferent | J udgements 5 but 
moſt ſcemed to require a Proteſtation, ante rew Jecen, yet -ſo-that: iſs 
were omitted , the Lords migkt refore ,the Party: to. Beppobatorsfi 
any emergent made the Teftimomes ſuſpeR through : inhability-, -g+ 
corruption in the ſame manner, as the Lords will repone Partjes apainſty 
Certifications, CircumgduRions. of the Term,and- being bolden-as.Gonfeſk, : 


Sic George Mckenzie contra the Laird of Newhel; Eodem' die, * 


Qr George Mckenzie Advocat, having Married a Daughter of John Dickaw of 
a) Hartrie , they purſue a Proving of the Tenor of an Inventar of fla- 
tries Lands, wherein . he altered the former Subſtitution. of his Children 
in ſeveral Bonds.,. and paricularly of a Bond: of 5060. Merks , granted 
by Whiteh:ad of Park , payable to himſelf, and. after his Deceaſe to He- 
len Dickson his youngeſt Daughter, who was Married to Ballendes of New- 
hal ; and by the Inventar the Subſtitution was altered , and the one 
half of the Bond appointed to pertain to Elizabeth ( now Spouſe to Sir. 
George Mckenzie ) and the other to Helen and MIJcheel + to prove that 
the ſathine was Holograph, becauſe it wanted Witneſſes ; there was. pro- 
duced for Adminicles, the Copy of it, wtitten by John Kelloes Hand, Har- 
tries Nephew., and an judicial Inſtrument , containing the Tenor of. 
it by way of Tranſumpt ; but there was ſome words of difference be- 
tween the Inſtrument and the Copy, which was Subſcribed by John Ram- 
ſay, Hartries Good-brother, and Mr. John Pringle, Harirics Good-ſon ; 
who, and ſeveral others, being adduced as Witneſſes, Deponed that the 
principal Inventar was produced by Hartyie on his Death-bed, and ſhown 
to his Friends, and by them Read , and that the Subſcribed Copy was 


Collationed with the principal by them that Subſcribed the ſame , as 
el: 
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in all points 3 and that the principal Inventar was all written with 
Mee Oni hed: except"an alteration, made upon'1 Bond of 'Tarbets, 
which was written by Joh» Remſay't Hand, by direRion of Harttie, forme: 
hours before he Dicd', and was not able. to Subſcribe it , ' with ſome 
other alterations in relation to Bonds: , wherein. the, Children Subſtitate, 
were Dead 4 but that this Article -in- relation to Whitebeads Bond, !was all 
written with gartries own Hand. | - | 
The Lords found the Tenor proven, | conform to the Subſcribed : 
and found the faid*Inventar Holograph' ,  ' except in relation to Turbets 
Bond, and theſe other particulars written by John Ramſay's Hand, fo that 
19201 "AY was proven, without produQion-ot the principal Writ, Jjoynt- 
lywith the Tenor, albeit ſome. part of the Writ was not Hartries Hand, 
but. written by Joh» Remſays Hand 5 but theſe 'yot' being Subſcrib-' 
ed by Hartrie, were'in the ſame 'caſe'as if they bad” betn omitted forth 
of the Inventar, and the remainder of the Inventar, which only was Pro- 
bative was all 'Holograph.' | 


Patrick Perk contra” Nicol Sommervel, November 12: 1668. 
Pam Park purſues a ReduQion of a Bond . of 1200+, Mcrks. Scots, 
” tpon 
di 


theſe Reaſons, Firſt , Beeauſe albeit the Bond bears . borrowed 
Money,aud. bein the Nawe of Nicol Somwerzel ; yet he offers. to proveby 
NicolsOath,that when he received theBond,jir was blank in theCreditorsName, 
and offers to prove by Witneſſes, that the true Cauſe thereof was, that 
Sowmervel, Nicols Brother, having win all the Purſuers Money he 
had at the” Cards, he -being' then diſtempered”- with \Drink |” cauſed | him 
Subſcribe . a blank Bond, for filling up what Sum he ſhould win from. 
lim, and that this Sum was filled up in 'this Bond j which he' offers 'to 
prove by the' Oath 'of Nieols Brother: that wan the Money: , and the 
other Witneſſes inſert, ſo that the” Clauſe of the Bond being played Mo- 
ney, by the AR of Parliament 1621. the Winner can have no more 
but x00. Metks 'thereof. 2dy, Before 'Nicols *Name was filled up, or 
any Diligence or Intimation thereof : there was a Decreet Arbitral be- 
twixt the Winner and 'the-Purſuer, wherein all Sums© were Diſcharged, 
which Diſcharge being by the 'Crdent, to whom the Bond ''was Delos 
ed, before the filling up of Ni:ols Name, ot Intimation © thereof. which 
s in effe& an Aſſignation, excludes the Aﬀigney. -It' wes! anfivered for 
the Deſender, that he opponed the Bond,bearing borrowed Money, grant- 
led in his own Name and though he ſhould acknowledge that” the 
Bond was blank in the Name , and that .thereby his . Name | beino F1- 
ed up, he is'in effe&t an Aﬀigney : yet the Bond being his ; Writ 
the Bond' cannot. be taken away, but by Writ or Oath of Party, and not 
by his Cedents Oath, or Witneſſcs: inſert, unleſs it were' ts the Cedents 
behove, or without a Cauſe Onerovs, as the 'Lords hive found by their 
Interlocutor already:  '34/y; Albeit it were acknowledged 'to' be played 
, the AR of Parhament is in Deſaetude , and it is'now frequent” 
by Perſons of all quality to play , and to pay a greater ' Sum then to> 
Merks. 4thly, The Purtuer who loſeth the Money , hath no Irtereſt/by 
the A& of Parliament , becauſe thereby he is appointed to pay the Mo- 
rey, bur the ſuperplus Money , more then 100, Merks » is appointed to 
_ to the poor , ard the Defender ſhall anſwer the poor, whenever 
they (hall purſue, but it is j#s fertij to the loſer, who cannor detain the 


Money 


aft Ti Vial 8 roi 


PL EY but whatever: was the ;z the Defender [having m- 
Þ : ? 2 Cauſe Onerons, © and Jus Was for 


zOther © Cauſe but borrowed, Money , b tots 3; 
ap 4 Crate ario gp Bond way be tolpelt ed, ; eG Codec 
ny. F eroded 'Wine , Day: x e ſame; aways 

The Lows Advocat: did alld a \Poor , and. Ned the- ſh. 
rplus of the Money, more then 100. Man alleadged tithe A's: 


s.the, 10 M1 
: Cedents Oath, Finke 
ep Fe d, Force, or ault; W 


; and ought tobe ifi tix 
that it is Tao ledged. the! 
mn Nitel Received it), and the! 
nd the bitor dWellink; in Towp,” 
Ell Pond \ app tha - 3H" Alt of 

ntrait voly m0 
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"The "Fords Gi the At "of Parlianiit tb" find dr Feng 
thats” e:Lofer - wn x L- the ſime , ati therefore 


'm 


in the Cletks Hands, ind befdrewhſiver, 
Sur ſhould be'given up "orSined Nitels Oatly tobe thier whenrkie) 
as flled"up', and r What Cauſe.” oi ek eden * qual 
f 7 TIT willy 


" Al ——_— 


-*Mgret Celltraend comra Janet $bew, "Nowaner, Te 1688, vs 


Manns: The ues Janet yep ths y mo: 


= roll waxing Wieſe th CONES or gue 
ograp Dot, 
ſo.thas/it is prefamed the Boad »was } O83: 4 i 
be. proven. that the Dare. is truc 14s. it helm 
gar way oy ne orgs Tar Bair an IE, Ak 
graph. proves = E »' Except comtra tervinm, 
' or- his Heir, who cannot+/be heard 1to. fay i ep $4 
bud th: mo Date Nm A 
te a ; Vyglt hg 
ag of the Law. ( in favours of Heirs, nog. ta-be. prejudged by [x 
onDeath-bed may beevacuat by Antedated Holograph Wrizzon De: ; ve 
The, Purſer anſwered hat he was mo toſauſtainthe Reaſon & 
| which. was only. com Reduction, andre by eapernth 
on,or reply. The. Defender anſwered, that; where; Deadoten bs inllaney 
ly. verified by preſumption 'of Law, - and that the Purſer muſt make. up, 
ar Metidr n "ge [ne on wy: want of Weardes, he ought w_—_ 
mu tion roceſſes, both to prove the Bond Halograph, 
a; Date/ anterior to the Defunts Sicknel, 


Which the Lords found Relevant, 


= Ys 


wo 
CA 


STE TY YT SO YTY EL HY NR 


The\ Decifons ghht, Tordt of. Soſone = 563 


| Williaw Dezcen- contra the Town of Arbroth, Nopember 1), 1668; 


for them ) un price. 
ons allead kf the Town of: Arbroth Abſolvitor, becauſe the Cannon 
were loſt , caſes fortuits & vi mi;o14, in'(o far as the Engliſh , _— 
had overcome the whole Countrey,and: taken Dawdee, did ſeize uponrthet 
Cannon after the Defenders had cirried rhent the length of Berri-ſaad;, 
before they were taken, and chaſte back agairt' by the Engliſh Ships, and 
thereupon buried the Cannons in the Sand wirthin'the Sca Mark , and hid 
the Carriages in a laigh Cellar,wherein they were covered,and it being clear 
the Tenor and re of the Bond, that rhe Guns were Received in 
ing, and that it wis conrra&#ng commodart, or Loan; which by the, 
conſent of all Zawyers, does not .put the peril of ves wajwr; or (4ſns fortut- 
48s upon the Borrower, but upon the Lender, who is dovrinus & tes peris 
jos Domind. The Purſuer anſwered , Firſt, That albeit by the nature of 
commodatiime , the Borrower hath not the peril , yet the Law makes this 
exception, © # commedaturs ſit effinaram, in which caſc the peril is the Bor- 
s , tind ® is no proper Loan,-but rather Sale, which clear, L 5. 
, tommodatiz but by this Bond 'it is evident that it is commiedatum efti* 
metas , and hete' not only a value agreed upon, but a Sum expreſly de- 
| cred wy” be the pelce. adly, There 1s.no queſtion but Lodn may confift 
with that , that the Borrower will undertakeall peril : [a eft by this Bond 
the Defendets'are obliged to Reftore , without hurt, skaith, or damnage, 
which muſt import all perils , efpecially ſuch perils as wasthen imminent, 
of, The taking of the Carmons by: the Enemy, otherwiſethis Clauſe ſhould 
t nothing, ſcing wirhone rt the naked naming of a Contra& would 
oblige to-Refticarion. 3dh,' Albeit the Borrower were free of caſus fortui- 
tus, yet that 1s defined, and- underſtood to be qui a nemrine poteſft previderi, 
but no body could have- been ipnorant of this Chance, to have been taken 
by that Enemy who were then imminent , and againſt whom particularly 
the Cannons were borrowed. -4thiy, By all conſents, commodatarivs tene- 
tor 170 leviſſane culps & ſumma diligentia, (whereinto the Defender fail- 
ed; for they alleadged only an attempt, for' carrying back the Cannons to 
the Purſver, but they ſhovld have uſed other attempts, other dayes, and 0- 
therwayes 3: and likewiſe they were negligent, that they buried the Can- 
non to the knowledge of their whote Town , whereas they ſhould - have 
eatrpſted ſome few to have done it in the night z- likeas they failed in 
this, that they made ' no application as others did who got back their 
Cannon by -a publick Proclamation by the Utlurper , that all Cannons 
laken off Ships ſhcwld be Reftored,to enable the Shipping againit ihe Spainard and 
Dutch. The Defender aniwered to the firlt allcadgeance;that he did not den 
but in commeds!0eftimato, the whole peri] was upon the Borrower, by 
denyed that- this was commedatum eflimatum , for all. Lawyers do d& 
WY fine 
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fine commodatum eftimaium, in the ſame way as dos eſtimats , to be Where 
the qbligatiop is alternative , either to, Reſtore | the; thing bpreowent; ©, 


the price, at the option of the Borrower , ſo that the Lender isno more 


_ derjpns;,. nos; can demand theithing borrowed',/ which: be Bea 
. 
tatzys 
Eedtler 


SE ers; anlcſſe;.he;plealt tO giveft+ back , & res $06, ſho Hem 
—_—_ the value is poly-liquidat 10 caſe of. deterioration, - or in caſe of tai 
_ the Borrower, canuot free) himſelf by; offering. the price, bur! the! x 
.may, call; for! the. thing, altbough;it, were detcriorae;, bur. here, the 1; 
.quidation -of the-price:xd only:i0; caſe.of, deterioration: y/ andthe dow 
nion is unqueſtionably, inithe Lender,” To the ſecond ,' it Was denyeg 
at. the,;Borzawes had, hexe undertaken the | peril; for the. tyords) of $h 
Contract; being (hurt; , wkaih!, and\camtage;) in the; proper and} y 
ule,. do pg! nc pexilior 'hazerd, but only deterioration, 'and. hays 
11s, equpollent politive to -Reſtore the. Guns in Ad. g« »Calp ” ay they 
Receive them, which, wonld; never: import-force Or, 4ccigent, :and for 
expreſſing; of. that Clauſe, nothing, is more ordinar theft to expres Claygy 
without putting the. Lender to prove the fame. /,2dþy ; | Whereagn 
Loan, might - only bave obliged the, Borrower: 30;dfligence;-,7 w/the 
If without: his fault jig, making. ahe uſe , for which; the thing waber; 
xowed, it. had been..deteriorat and, loſt, the Borrowers - wauld notrhave 
been lyable, . as he that Lends Cloaths/ to be worn ,- muſt;nat the 
deterioration by that ordinar wearing, without faulty oft the whe: 
a Horſe-ro a Battel muſt not requize : Reparation\ tt /he/ be woutded.or 
Killed in the Battel, unlefſe he haye..# ſpecial obligementy, do haye- hin 
Reſtored. without hurt, fo in;thisicaſ, the Parties baving; forclee;the 
ordinary; \cale. of the Cannons ,.. being bury in ; defeading; che: Town, 
by muck ſhooting, or by. the ſhot of the Enemies, hath-ptovided-tha 
even the damnage in that uſe ſhould be repaired; which can never beck. 
tended to, an accidental loſs of the Cannon, not-in defence 'of the Tom, 
but after the Enemy, bad oyer-run the 'Nation ; and taken  Derder, 
and Arbroth was Diſmantled , the Gannons were taken out - of the 
Sands To the third, ceſus fortwitns is not that which caanpt. be 
ing to be poſlible,- but that which cannot - be foreſeen to have a 
ſufficient, at leaſt a very probable Cauſe , otherwiſe there / ſhould be 
no. .caſus ferthitus , . but this cake which happened had beet moſt 6 
mminous , any Scoti-man. to have. ſuppoled , as moſt probable; that 
before | breaking of the | Army , or the Erg/yb coming, over+Renth, 
the Kingdom ſhould -have been loſt. To. the: foutth ,, the Defenden 
Were no wayes in cuſps, or mere, but did ' more then were ob- 
god ofop they were obliged 'to Reſtore but upon ; -6nq bo. 
Ore 
ried 


demand they endeavoured to have Reſtored » and then they bu 
ried .the Cannon. within the Sea Mark in the night, , . and though 
there | was; a Proclamation to give up all Armes under. the pam of 
Death ; they did not diſcover their Cannon , | albeit upon their dif 
.£overy. ...otherwiſe , | one of their - Magiſtrats run the hazard of 
. his. Lafes,., and. as for 'the. Proclamation alleadged , it mects// not thi 
.caſe, their Cannon not having been taken off Ships, and' if it was publick 
.the Purſuer behoved equally to know it, and ſhould have made:[his addrefs 
for his.own, Cannon, neither would the Defenders have-reſfitled their cons 


mer 


.courſe oh it had been uſeful, or defired. The Purluer oppaned his. fors. 
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mer Anſwers , and adled, that the Law cited ſpoke exprefly of commeda- 
tum eſtimatum, tO Transfer the peril on the borrower; and there is no Law 
adduced to reſtrict it, .t10t to take place in that which is eſtimat, only in the 
caſe of Deterioration, & #bi lex nop diſtinguit wec nos: and as to the mean- 
ing of the Clauſe, in dytiis interpretatio factenda eft contya proferentem qui po- 
twit lecem ſtbi apertins dixiſſe. So this Bond being the Defenders words, 
blame himſelf if he made not that clear. The Defender anſwered, that al- 
beit that be one Rule of Interpretation, yet there are others ſtronger making 
for him, viz, In dubits reſpondendum pro reo, in dubiir pars mitior &- equior 
fequenda: Now it cannot be thought, that Parties would have been fo un- 
reaſonable, as to have demanded Reſtitution, if the Kingdom wereloſt, and 
the Cannon taken after all Diligence done to keep them - bur this js the 


moſt (ſpecial Rule, In dubiis reſpondendum ſecundum naturam aiins ant con- 
tratiws. 


The Lords found that by the Nature and Tenor of this Contradt ; the De- 
fenders were not lyabke for this Accident that happened , and that they 
were not in more, nor <#/«; but had done all Diligence, and therefore 
found the Cannon loft to the Purſuer and Lender, ou, Suſpended the Let- 
rers fimplic#er. 

Thereafter upon'pronuncing of the Interlocutor, The Purſuer offered 
to prove by the Wruter and Witnefles inſert in the Bond, that it was ex- 
'prelly Treated an@ Agreed, and that the meaning of the Clauſe was, that 
the Defender ſhould be lyable to all hazard, and..defired the Witneſſes at 
Jeaſt to be Examined ex officio. The Defender alleadged that the Purſer 
having gottena Term already to Examme Witneſles, ex officio; and the Par- 
ties being Examined, he could not now demand a new Term, neither could 
a Clear Clauſe in a Bond be altered by Witneſſes The Purſuer anſwered, 
that the Clauſe was at'beſt but dubious 3 and fo the meaning was not to 

; prove againſt the Writ, but to clear the ſame, whichis ordinar. | 


The Lords would not give any farther Term for legding Witneſſes but 
found rhe alleadgance only probable by the Oath. of the Party. 


Patrick Andrew contra Robert Corſe. November 25, 16698, 


Atrick Andrew having ſold twelve piece of Wine:to Margaret Henderſor, 
who keeped a Tavern after ſhe was Proclaimed to be Married to Re- 
ert Carſt Flether , a part of which Wines was vented befoxe the Marriage, 


and a part thereof vented after the Marriage, but the Marriage DO 
"within thfee or four!/Monerths by the Wites Death ; the moſf ,part of the 
"Wine remained unfold at her Death ; the 'Merchand-purſued the Wife for 
the Price , andthe Huſband for his Intereſt , ſome tayes before ſhe dyed 3 
fer her Death, -het*Avfband vented no more of the'Wine , but cauſed the 

, "Magiſtrates Thyentat the ſame, and delivered the'Keys to them, Patrik 
"#narew who fold the Wine, doth now putfae Robert -Carſe the Huſband 
or the price -of the Wines, who alleadged Abſolvitor , becauſe there 
was no ground m Law to make him lyable for his amquhil Wife 
her Contra and Obligement ex Empto, he being only lyable jure maritiz 
which being Diſſolved by hcr Death , he 1s free , for he is neither Heir nor 
Executor toher. The Purſuer anſwered, that the Huſband having allowed 
the V Vife to continue the Venting of the V Vine, ſhe was thereby prepoſite 
negoliis mariti, and thereby her — muſt be the Huſbands medling, 


who 


TYXF 4 þ @ & & od ena 


-N 


$5 & 


mer 


566 The Deciſions of the Lords of Seſiion! 


who muſt be lyable for the whole price, - eſpecially ſeing he never made 
offer of the remaining V Vine to the Purtuer , though he knew his Intereſt 

and had purſued him for: the price 3 fo that the VVines having periſhed 
it muſt be attribute-to his fault, and the Merchant who knew not the 
condition thereof, cannot loſe the ſame. 24y, The Purſuer offered to prove 
that the Defender put in his own Nephew to be Taverner, after he Married 
the VVoman.. 3dly, The ground in Law that the Purſer infifts on againſt 
the Husband is, #1 quantum lacretus et, by his Intromiftion with the V Vine, 
and price thereof, and any thing that has been loſt through his fault, is 
alike as he had been Profiter in the whole. The Defender anſwered, that 
he declyned not to be lyable, in ſo far as he was Proficed, 1%. for the price 
of the VVine Vented during the Marriage, which he was content to refer 
to the Purſuers Probation, how much was Vented then, but he could not 
be lyable for what was Vented before the Varriage, though after the Pro. 
clamation , much leſs for what remained unſold after the V Vites Death ; 
neither was he in any fault by not offcring the V Vine to the Purſuer, nor 
might he lawfully do the ſame, becauſe the Marriage Diſſolving within 
year and day, the propertic of the whole V Vines returned tothe VVifes 
Executors, and neareſt of Kin and the Huſband had no intereſt therein, 
as he would have had if the Marriage had continued yearand day 3 neither 
had the Merchant any right tothe Wines, (the property whereof was inthe 
Wife and her Executors) but had only a perſonal Obligation for the price, 
and therefore he could not deliyer the Wine, nor medle therewith, with- 
out vitious Intromiſhon , ſo that he did the moſt exa& Diligence by Inven- 
taring, and Delivering the Keys to the Magiſtrates; fo that there beingten 
piece of Wine then inthe Celler, the Defender could only be lyable forfo 
much of two Piece as the Purſuer ſhould prove fold during the Marriage; 
The Purluer anſwered, that the Defender having once intromerted and 
medled with this parcel of Wine, he isin ſo far /#cratus, and he can nomore 
ſever ſome Punſheons unſpent from the reſt , nor one part of a Punſheon 
Vented from the remainder: fo that he can'offer nothing back of the par- 
cel , re r07 intigra, nor can he alleadge that the whole ten Piece was ofthe 
Purſuers Wine , becauſe -the Purſuer offered to prove, that this Deceaſt 
Wife bought other Wine from other perſons at that time 3 and it were againſt 

Law and Reaſon, to put the Merchand ( who is a ſtranger ) to prove what 

was Vented during the Marriage, and how much of the Purſuers Wine re- 

mained after the Marriage, for that was the Defenders part to enquire, and 
not the Purſuers part o_ is a ſtranger, | 


The Lords found the Defender not lyable for that part of the Wine Vent- 
ed before the Marriage , nor yet for what remained unſpent after the Wites 
death , ſeing he Inventared, and abſtained : but they found the Huſband 
obliged to. prove both wat was ſpent before the Marriage , and what ofthis 


Wine remained after the Marriage : If the Puriuer proved there was other , 


Wines in the Celler, and fo found the Defender lyable for the whole , ex- 
cept in ſo far as he proved was ſold before the Marriage, and remained after 
the Wifes Death, | 


The 
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The Daughters of Mr. James Mortoun Supplicant. November 
| 26. 1668. 


T-: Daughters and Heirs of Mr. 'Jawes «Mortouw , gavein a Suppli- 


cation to the Lords, making mention that the Father being Infeft 
in an Annualrent, effeirand to the principal ſum, due to him by 
the Lord Balcombie, they did thereafter obtain Decreet for the 
principal ſum , and thereupon Appryzed the Property , wherein they ſtand 
Infeft, holden of the King: in which Appryzing there is a Reſervation ex- 
preſt, but prejudice of the Infeftment of Annualrent , and now being de- 
firous to be Infeft in the Annualrent, as Heirs to their Father, - and that 
themſelves were Superiours by the Infeftment on the Appryzing, and con- 
ceived it not proper for them to Infeft themſelves , did therefore defire the 
Lords to grant VVarrand to dire Precepts forth of the Chancellary, 
for the King to Infeft them. 


The Lords having conſidered the cafe, and argued the matter amongſt 
themſelyes, whether it were more ſecure and legal, that they ſhould bet. 
ft by the King upon their Supplicationz or that they as having Right to 
the Property by their Infeftment on the Appryzing, ſhould grant Precepts 
for Infcfting themſelves in the Annualrent, as Heirs to the Annualrenter : 
or whether their Infefrment in the Superiority would confolidat the Annu- 
alrent without Infefrtment : The difficulty againſt the Kings Infefting of 
them was, that the King Infefts none but theſe that holds immediatly of 
Him , or upon the difobedience of the immediat Superiour , fapplendo 
Ice | 

To which it was anfwered, that the King may ſupply the place of the 
immediat Superiour , either when he will not, or cannot Infeft his Vaſfal, 
and the Petitioners conceive that in this caſe they cannot : and both "being 
extraordinary Remeeds, the Lords may do the fame , and have done it m 
former Caſes, The difficulty as to Infefting themſelves was, that the Right 
of Property, and jus nob:lius, did ow r the Right of Annualrentz and 
yet the Right of Property may be Reduced , and then they would be neceſ- 
fitat to Defend themſelves by the Annualrent 3 and therefore it is not an 
abſolute ExtinRion, but ix tals caſs ; and therefore they have reſerved the 
Gme'in the Appryzing. The difficulty as to the third way was, that ifthe 
Right of Superiority ſhould be Reduced, they ſhould be without Infeftment 
x all. | 


-* The Lords found that they mighteither Infeft themſelves by their own Pre- 
cept, Or _— get Precepts from the King, as was deſired, periculo petentinas, 
or they might make ufe of both together. | 


Mr. Alexander Seaton contra George Seaton of Menzies, Decem-« 
ber 2. 1668, 


R. Alexander Seaton , Heir and Exccutor to James Seaton his Bro- 
ther , purſues George Seaton as. Heir to his Father James Seater, for 
making his Fathers Tutor Accompts, as being Tutor to the Pur- 
ſuers Brother, and for inſtructing that he was Tutor, produ- 

ced ſeveral Writs Subſcribed by him , as Tutor Teſtamentars The Defen- 

deralleadged: Firſt, That the condeſcendence was not relevant to-Inſtru& 
the Defenders Father Tutor, unleſs the Teſtament whereby he was nominat 


were produceds otherwayes his acknowledgement can only make him but 
T 2 Pro- 
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Pro-tutor, and fo not lyable for all omiffions, and no ſooner lyable, then af. 
ter the date of theſe Writs. 2dly , Albeit the Defenders Father had been 
Tutor , yet by the Writs produced, it 1s evident that he was but one of 
more Tutors; and therefore no Proceſs againſt him, till they be all calleq 
The Purſuer anſwered, that the acknowledgement to have been Tutor was 
ſufficient againſt him, who Subſcribed the fame : and that there was no ne. 
ceffity to call all the reſt, ſeing the whole Tutors were lyable 3n ſoliduy 
and as ordinarly parties bound conjun@tly and ſeverally , may be conveeneq 
conjunRly or ſeyerally, ſo may Tutors , who as others may except upon 
the performance of other Tutors as well as their own; - neither is the cafe 
'of Tutors alike with Cautioners, who are not lyable ir folidum ; forTutors 
as they: are lyable conjunAly and ſeverally for the whole Office, fo are they 
conveenable conjunRly and ſeverally for the ſame. 


The LordsRepelled the firſt alleadgance, and found the Writs produced 
inſtructed the Defenders Father Tutor, and notonly Pro-tutors for ifthe 
T<ftament had been produced, ſhewing other Tutors, ſo that the Acknoy. 
ledger could not have been #utor 8:ſtamentar, it would have made him but 
Pro- Tutor, but that not being , it inſtruted him Tutor. As to the other 
point, in reſpe& the Tutor wasdead, and his Heir only but conveened, who 
could notknow the Adminiſtration, theLords would not ſuſtain Proceh, till 
they were alſo called. * . 


Agnes Goodlat contra George Nairn. December 8. 1668. 


"AT Goodlat as repreſenting the umquhil Wife of George Neirn, purkg 
for the third of the Moveables belonging to him the time of his Wife 
Deceaſe. It was alleadged for the Huſband , that before Diviſion, the 
Heirſhip moveable behoved to be drawn. It was anſwered, that theregauld 
be no Heirſhip of a man that was living, It was anſwered, that albeit there 
was no actual Heirſhip, yet the beſt of every kind was Heirſhip Moveable, 
wherein the Wife had no Intereſt. 

Which the Lords ſuſtained 3 and Ordained the Heirſhip to be firlt 
drawn. 

Earl of Argile contr« George Stirling. December 9, 1668, 


He Earl of Argile having purſued George Stirling to Remove, 'heal- 
leadged Abſolvitor, becauſe he ſtool Infeft on an Appryzing, It was 

Replyed, that the Appryzing and Infeftment' could not defend him, be- 
cauſe the Perſon from:whom he Appryzed , being a Vaſſal of the Earl of Ar- 
giles,'and his Right not being Confirmed by the King, the ſame could not 
exclude the Purſuer, the Kings Donator, and the Appryzer could be in no 
better caſe then his Author, The Defender Duplyed, that he was in bet- 
' ter caſe, becauſe he being Infeft by the King before the Purſuers Gift, when 
the King had. both Superiority and Property, it is equivalent to him, as if 
the King had Confirmed his Authors Right. It was anſwered, that Infett- 
ments.upon Appryzings that paſs in Courſe, and are not noticed in Exche- 
quer, . cannot prejudge the King, and take away the benefit of the Gift, which 
muſt-paſs by a ſeveral Signature, oF 

; Which the Lords found Relevant, and Repelled the Defenſe and Duply, 
and Decerned.. 


Scot 
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Scot contra Aitoun, December 11. 1668, | 


R. James Aitour having Diſponed the Lands of Greinge, with the 
burden of x 2000. Merks , to be payed to his Daughters. Jobs 
Scot having Married one of the Daughters, in their Contra@& of 
Marriage, the Daughter Anne Aitour Affigns herpartofthe 12000. 

Merks to her future Spouſe, and in the ſame Contra@ he acknowledgeth the 

Receipt of the Money from Mr. Robert Artoun the Debitor 3 . and therefore, 

with conſent ofthe fd Ama, Diſcharges the ſaid Mr. Robert by a Contrat 

of the ſame Date, berwixt Joh» Scot and Mr. Robert, relating the Contra 
of Marriage, but acknowledges there was no Sums payed for the Diſcharge 
contained in the ſaid Contract, but that the Security contained in this Con- 
trat was granted therefore ; and therefore he gives a new Heretable Se- 
curity to Fehr Scor, the Marriage Difſolves within'year and day, by the 

Death ofthe ſaid Aura, without Children; ſhe in herTeſtament names the faid 

bs Scot her Husband , her Executor and univerſal Legator. George Scot as 

epreſenting his Father, purſues Aitour of Inchderne , as Repreſenting his 

Father, for the Sum contained in the Contraft, who alleadged Abſolvitor, 

becauſe the Purſuers, and his Fathers Right lowing from the Marriage, and 

it Diſſolving within year and day, his Right ceaſeth, and farther alleadg- - 
ed that all things were now in the ſame condition as before the Marriage, fl 
that the Contra& of Marriage was void , and the Diſcharge granted in the 
firſt Security was void 3 and the firſt Security being Heretable, belongs 
to Awz4's Executors , from whom the Defender has'Right by Afſſignation, 

The Purſuer -anfwered , that the Defenſe is no wayes Relevant 3 uſe 

though the Marriage Diſſolved within year and day, and that thereby the 

Tocher and Jointure became void ; yet what was Ated in Relation to Mr. 

Robert Aitonun , who wasa third Party, iz, the Diſcharge and Renunciati- 

on of the firſt Security ſtands valid as to him - for if the Lands burdened 

had been ſold to any .other, that burden being once Diſcharged and Renun- 
ced, could never affeR thern , ſo that whatever is in a Contra Matrimo- 
nial\, Extrinſick and relating to third Partics is valid, and the acknowledg- 
ment of the M containcd in the ContraR, is at leaſt acceptilatio, which 
extinguiſheth the firſt Security in the ſame way, as if real payment had been. 
made: in place of which payment ſtandeth the new Security granted to 
the Husband, fo that now there is neither Deb:itum nor Creditum betwixt 

Anne CAitown and umquhil Mr. Fobert «Aitoun, or their Repreſentatives: 

but by the Diſſolution of the Marriage, the Husband and his Heirs becomes 

lyable to pay the Tocher, but not to the Wiſes Heirs, but to her Executors, 
for the Tocker being payed or fatisfied, and the old Security taken away, 
the Husbands obligement to pay, is clearly moveable, 'and fo belongs to = 

as Executor, and univerſal Legatorto his Wife, and not to the Wifes 

Heirs, or the Defender who has Right fromthem, The Defender anſiwer- 

ed, that the Tocher never having been uplifted, but remaining in the ſame 

Debitars handsas before the Marriage, omnia redeunt in priſtinum ftatum, aud. 
the Diſcharge granted to the Delitor in Contemplation of the Marriage, is 
allo void; fo that if the Husband had Died and the Wife Survived , it ſhe 
had purſued Mr. Robert Aitoun npon the firſt Security, and if he had Defen- 
ded upon the Diſcharge contained in the Contra of Marriage , he-would 
have been Excluded by this Reply , that that Diſcharge being granted in 
Contemplation of the Marriage , 1s now void by. the Diffolunon thereof 
within year and day 5 eſpecially ſeing the Debt yet remains in the Debi-.. 

tors 
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tors hand. 2dly, The Defender alleadged that the Diſcharge, though it 
were valide, was not habitis modus. to extinguiſh the firſt Sccurity, bring 
a real Right; . 34/3, That the new Security granted to the Husbagd being 
Herctable, and the Husbands therein ceaſing, it accreſceth to the Wife: ;, 
if it had been granted to her , and fo can only belong to the Deltndes, as 
having Right from her Heirs, and not to the Purſuer , as being her Execy. 
tor. Fhe Purſuer anſwered that the firſt Security was totally extin& by 
Acceptilation , and by the Diſcharge thereof granted to the Debitor in the 
Centra of Marriage z | and though the Wife bad Survived ang purſued the 
Debitor ,'apd he had excepted upon the Diſcharge , her Reply upon the 
Diſſolution of the Marriage would not have been Suſtained to annu] the 
Diſcharge 3 becauſe whatever might have been done , it the Debitor coul( 
pretend no Namnage or Intereſt , Yet where the Debitor had pranted 2 
new Security to the Husband , which could never be taken away without 
the Diſcharge , and Renunciation of the Husbands Heirs, the Debitor could 
neyer be Necerned to pay the Wife, fo long as the Security to the Husband 
ſtood : | which Security could never accreſce to the Wife » at leaſt coulq 
never ſo-accreſce, as to make it an Heretable Security to the Wife, but 
ſhe could only have Right of Repetition againſt the Husband : Ang the 
ueſtion being here concerning the changing of the. coridition of a Sum 
| _ Heretable to Moveable, as a Requiſition or Charge during the Marti. 
age, would: have 'made. the Sum. Moveable, wnlto magis, an Innovation 
and Acceptilation by a Diſcharge 'and new Security: And whereas it wa 
alleadged that the Diſtharge was not-habilis modws. It was anfwyered that 
this Sum not being ſecured by an Infeftment- of Anaualrent or Wodfet, but 
only. by-a-Proviſion, burdening another Infeftment of Property with the 
Tus » there needed-no Reſignation. but the Diſcharge and Renunciatian is 
Clent, | ; 


The Lords found the firſt Security to be wholly taken away-by the Dil 
charge" contained in the Contra 'of Marriage, which they fqund vali 
being” granted toathird Party, notwithſtanding of the Dufſolutian off! 
Marriage z and therefore found it to belong to. the Husband, as hay 
Right'to' the new Security, and as Executor to his Wie , and not to the 
Defender as having Right from the Heirs. 


Mary Winrham contra Mr, Fames Eleis, December 15. 1668. ... 


"4mes Murray of Deachar having Married -his Daughter to James Eltis of 
J Stenopmily,, leaves to the ſeven Sons of the Marriage beſide the Heir, 
7000. Merks, and the Portion of the Deceafing to accreſce+to the Surviving z 
which Sum was uplifted by Fames Eleds who in his Teſtament nominats 
his eldeft Son-and Heir, his Executor and univerſal Legator , and ofdains 
him to pay all his Debts out of the firſt end of his Moveables ; and then 
leaves 9000. Merks to. Patrick his ſecond Son , in ſatisfaRtion of all that he 
might ſacceed-to by the Deceaſe of the Teſtator his Father: 4 argaret Win- 
rham, Relic and Executrix Creditrix to her Husband, obtained a Decreet 
before the Commiſſars, againſt Mr. Jawes Eleir, who Suſpends on this Kea- 
ſon , that Patricks Legacy of gooo. Merks , being in full fatisfaftion, of 
all he could demand by his Fathers Death , muft be underſtood in Satisfa- 
ion of the ſaid Legacy, left by James Murray, which being lifted by Jeme: 
Bles the Teſtator, and ſo becomes his Debt, debitor mon preſumitur donare, 


2dly, The Commillars Decreet is moſt unjuſt , in Decerning yy 
where 


— 
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where there was none due by PaQion, the Sum being but a Legacy 
which never bears Annualrent. The Charger anſwered tothe firſt, thatthe 
Brokard debitor ron praeſumitur denare, holds not in many caſes, eſpecially in 
Proviſions of Children ty their Fathers, who are obliged jure nature &* ex 
pletate paterna , to previde them. And in this Teſtament, the Executor is 
appointed to pay all the Debts without any exception of this or any other, 
and the Teſtator had a plentiful Eſtate, 1t can no ways be thought that 
both the Legacy and this Sum in queſtion , was too great a Portion to his 
ſecond Son 3 as for the Arnualrent , the Father being Tutor, and lawful 
Admiviftrator to his Son , ought to have imployed ir profitably, and no 
doubt did, being a mcſt provident mans It was an{wered', that the Son 
never having inſiſted for this Sum , nor having ever demanded Annualrent 
during his Fathers Life. It is an evidence he acquieſced to his Fathers 
Provilion, and cannot feck Annualrent againſt his Fathers Executors, his 
Father having Alimentcd him, neither is he lyable for that rigor that other 
Tutors are. 

The Lords Repe'led the Reaſons as to the principal Sum , and found 
that the Fathers Legacy was not in fatisfation of the Grand-Fathers Les 
gacy; but found no Annualrent due, but Suſpended the Lettets ſempliciter 
as to Annualrent. 


Sir Alexander Frazer contra Alexander Keith. December 16. 1668; 


CE Alexander Frazer Door of medecine having purchaſed the Lands of 
k) Arekelty from 4:drew Frazer , who had Appryzed the ſame from Alex- 
ander Keith, purſues a Declarator of the expiring of the Appryzing, and 
of his Right of the Lahds thereby. It was alleadged for Alexander Keith, 
that he had PR—_ AtQtions of Reduttion againſt the Gr5unds of the 
Appryzing, and thereupon alleadyed, that the faids Sums wete ſatisfied be- 
fore the Appryzing, at leaſt by the Purſuer or his Authors Intromitſions 
with the Rents of the Appryzed Lands within ten years after the Deducing 
thereof: During which time the Legal was unexpired by the late AF bes 
twixt Debitor and Creditor, whereby the Legal of Appryzings, led fince 
1652. areprorogat for three years, And as tothe firſt point, he alleadged 
that the ground of the Appryzing being a minut of Alienation betwixt 
the faid Alexander Keith and 4rdrew Frazer, whereby Andrew Diſpones 
the Lands of Mickeltie and Strandiff to the Defender, the Tenor of which 
minute 1s, that the ſaid Andrew obliges himſelf to Infeft and Secure the faid 
Alexander in the faid Lands, and to purge all Incumberances thereupon ; 
and that the price ſhall not be payable till the faid Alexander be put in 
Poſleſtion. There is alſo a Commiſſion therein granted to the Defender, 
to purchaſe two expired Appryzings,and to fatisfieany other Incumberances, 
and to Serve the faid Andrew. Heir to Thomas Frazer his Father, and to 
obtain the faid 4xdrew Infeft as Heir to his Father , and likewiſe the De- 
fender himſelf in the Lands 3 fo that the Right the Diſponer had , being 
-only a back Bond granted by Frazer to Staziword, thereafter Lord Frazer, 
by which he _—_ himſelf, to Denude himſelf of the Lands of Adzekeltie, 
in favours of the ſaid Andrew Diſponer : Which back Bond was Appryz- 
ed by the two expired /ppryzings, but could not reach the Lands of 
Strandsff, becauſe Staniwood was not Infeft therein, nor did the back Bond 
bear the ſame , and therefore the Detender was neceflitat to purchaſe the 
Right of a third Appryzing , led at the Inſtance of Craigivar againſt Ar= 
drew Frazer the Diſponer, as lawfully Charged to Enter Heir to Thomas 
Fra- 
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Fiazer his Father, who died Jaſt Infeft in the Lands of Smrandnff, and 
which would have excluded any Right that the Defender hid from Andrew 
Frazer . ry er pe ſcing the Sum on which Craigivars Appryzing proceed- 
ed, was a Debt due by the faid Thomas Frazer to William Frazer , which 
William Frazev raiſed a Purſuit thereupon, againſt the fajd Andrew Frazir, 
as Repreſenting Thomat his Father, and raiſed Inhibition upon a Depen. 
dence ; which Inhibition 1s Execute and Regiſtrate againft Hadrew Fra. 
Zer, before he Difponed the Lands: after which Dependence, the matter 
being teferred to Arbiters, they Decerned Andrew Frazer to pay to the ſaid 
Wiltam Frazty two thouſand merks out of the firſt and readieſt of the ptice 
of Miekeltie , due by the Deferder Alexander Keith, or out of any other 
Goods gr Sums belonging to the ſaid Andrew : ſothat the Decreet Arbitral 
upon : o Submiſſion beg in the ſame Terms, was equivalent to ah Aſſig- 
ration or a Precept ; ahd the Defender Alexatmer Keith fatisfyingthat Suin, 
it is in effet payment of ſo thuch of the price, and Creigivars Appryz- 
ing proceeding on that ſame Sum, it was moſt neceſſar for the Defender to 
Acquite that - Appryzing , as proceeding upoti a Rifght, whereupon Inhi. 
bitibn was uſed before the Minute , and upon a Decreet Arbittal , in effec 
Aſſigning William Frazer to ſo much of the Suni , due by Alexander Keith, 
The Purſuer anſwered , that the Defenders alleadgence ought to be Repel. 
led 5 becauſe the Acquiring of Craigrwvars Appr Zing was altogether need- 
leſs, and no way warranted by the'Minute, and ſo cannet exhauſt the price, 
cauſe that Appryzing was led 10. years after the Minute, and the Defen- 
er having accepted a Commiſſion to do all things pegetlar for Eltabliſhing 
f his own Right', he ought to have Served the Diſponier Heir to his Þa- 
ther,, and ro have Infeft him in Strard»ff, and to have Infeft himlclfupar 
the Diſponers Reſignation - Or if he had found that the Lands wete bit 
poned to Frazer' of Staniwood upon Trult, he ought to have procured the 
fame , to have been Eſtabliſhed in his Perſon, as coming in the place bf 
Andrew Frazer , to whole behove the Truſt was , which would tr ever 
have Excluded Craigluars Appryzing , yeing long polterior to the Defen- 
ders Commiſſion contained in the Minute 3 fo that it Was his own fault, that 
he ſuffered another to Appryze: neither could the Inhibition have pre- 
judged him, though .prior to the Minut , in reſpe& it was upon a Depen- 
dence, upon which , no Decreet in favours of the Tahibiter, .could ever 
follow , the Cauſe being Extin& by TranſaRion and Decreet Atbitral ; ne- 
ther is there any Proceſs Extant , neither is the Decreet Arbitral equiya- 
lent to an Afignation and Precept , becauſe it doth not Decera Andrew 
Frazer to Aflign the Sum due by the Defender, nor doth it declare that that 
Sum ſhall belong to him, but only Decerns A#drew Frazer 'to payout of ' 
Kerths Sum, or any other , fo that thereupon no AGioh could hare been 
cffeCual againſt Keith, to pay the Sum, but only againſt Frater him- 
ſelt. The Defender anſwered , that albeit no Senitetice of a Judge pro- 
ceeded upon the Dependence, the Sentence of the Arbitersbeing 1# cadem 
tauſa , was equivalent : and whereas it is alleadged, that the Defender 
had a Commiſſion to perfect his own Security by the price left in his hand, 
It was anſwered , that the Commiſſion being for his own behove, and for 
his own Security , he might make uſe of it, or not make uſe .of it as he 
pleafed : eſpecially ſeing the Diſponer was obliged to perfe& the Defen- 
ders Security, 2dly, In the Minute there was no Procuratory of Relig- 
nation,, neither were the old Evidents Delivered to the Defender, ſothar 
he could neither obtain Frazer to be Tnfeft , much 1efs himſelf upon Fra- 
zers Reſignation, wanting a Procuratory, The Puirſuer afſwered, thar the 
| : Com- 
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Commiſſion being a Mandar accepted by the Defender, did ex netere men- 
deti, bind the Accepter to do Diligence 3 neither is it-20 his own be- 
hove , but was alſo to the Diſponers behove , that his obligements might 
be fulfilled, and his price not ſtopped : and although the Minute-want 
a Procuratory of Reſignation , that 1s no way Relevant: for ifthe Defen- 
der had required a Procuratory of Reſignation from the Diſponer, -or had 
uired the Writs to inſtru the Service , - being in the Diſponers hand, 
we. had been refuſed of either, he had been-in no fault but without any 
Diligence , to ſuffer another Appryzing to be led ten years after his Com- 
- miſion , and now having taken Right to the Appryzing himſelf, he cannot 
therewith Exhauſt the price , eſpecially againſt this ſingular Succeſſor, hay- 
ing acquired bore fide , after a Decreet of Suſpenfion i. foro contradiforio,) 
> the Defender had —_— to the ſaid third Appryzing, and Dn 
nothing thereupon. The Defender anſwered, that he cannot be Excluded 
from his Defenſe by the Decreet of Suſpenſion, as being competent and 
omitted the time of that Decreet, becauſe (Competent ) 1s only Relevant 
againſt Decreets in ordinary Aftions:. but neither in Reaſon nor Cuſtom 
is the ſame Releyant againſt Decreets of Suſpenſion, there being this evident 
difference, that in Decreers of Suſpenſion the Reaſons muſt be inſtantly ve- 
ried but in ordinary Attions, there are Terms affigned for proving 
Defenſes ; and fo it hath ever been praftiſcd by the 'Lords, The Purſu- 
eranſwered, albeit it was anciemtly the Cuſtom to admit Competent, and - 
omitted only againſt Decreets upon ordinary Attions : Yet by an Ad of 
Sederunt in Anno 1648, or 1649. the ſame was extended to Decreets of 
Suſpenſion z and albeit through negleR of the Clerks , the «AZ hath not 
been Booked: The Sefton being interrupted ,by the War ſhortly thereaf- 
ter enſuing, yet it is notofly known, and was in'praftice A» 1653. when 
the Decreet was obtained againſt this Defender, whereupon the Appryzing 


x 


and that praQtice was both jaſt and neceſlar z for if Decteetsmight 


Suſpended a oe x the Suſpeder ci produce another Writ the molto 
lemn Sentences ſhould be made Infignificantz for the ground of Excluding 


things Competent , and omitted, is not only -that- publick Sentences upan 
compearance, are as valid as Tranſlations, which upon no pretence can be 
Reſcinded, that Pleas be not perpetual - but alſo becauſe they are omit- 
ted, dolo &- animy protrahendi litem , which is. ever preſumed, unleſs another 
Cauſe be aſſigned , wherefore they were omitted ag, noviter veriens ad noti. 
tiam, which 1sSuſtained, even as to Decreets in ordinar Ations: and ifin 
No caſe competent and. omitted be allowed in Suſpenſions, we ſhall have no 
more Decreets in ordinar ARions ; but the Defenders will (till be abſent, and 
will Suſpend as oft as they can find different Grounds, asif of one Sum, one 
have twenty or thirty ſeveral Receipts , . he will. raiſe as many ſubſequent 
Suſpenſions , which will at leaſt ſerve for as many Seffions; and though it 
ſhould be alleadged quod dolo omifit , it would not be Relevant: fo. that 
if the Suſpender can purge. his Fraud, either as not knowing of the Writ, 
whereon he hath again Suſpended, _ or as not then having it preſently in his 
power to inſtru& it , would be ſufficient, which clears the difference be- 
twixt Decreets of Suſpention, and other Decreets, to operat no, | 
than that in jp un » The Fraud is purged, by ſhowing that the 
Writ was not ad warm, which is not ſo in ordinar Aftions, where. 
Terms would have been aſſigned to get the Writ z and albeit the 
Lords might by modifying great Expences bar the multitudes of Sufpenſi- 
ons , they could hardly do it juſtly, if of the Law it were no inakes | 
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and it is known, the Lords are neither in-.uſe of, nor have time for ſuch, 
modifications. ' We "i TE) ML; 
'The-Lords ſuperceeded to give_anſweras tothis Point:; H-ll-the Compt 
roceeded 3s to. the Particulars, but the Lords had no reſpe& to the a}. 
Teadgance upon the Inhibition - ſcing no. Decreet- followed, nor upon the 
Decreet Arbitral' , which they found not Equivalent to an Afſignation or 
Precept r- but the Lords found the Commiſſion contained in the minute, 
not. oblige the Defender, as to any Diligence 3 and. therefore found, 
thar-as eo that- Point, -he might acquire the third Appryzing, which would 
have excluded him, albeit he might have prevented it by Diligence. | | 


' Mr, Robert Swintonn contra John Brown. December 18. 1669, 

AT 4rearet {diniioun being Infeft in Literent, in certain Roods. of Land 
M "near Yadingtioun, ſhe and her ſecond Husband grants a Tack to Jay 
Brown. thereof, for certain years, and thereafter till he were payed of 
merks, owing to him by the Husband, after that Husbands Death, thebeing 
Married to a third Husband , there 1s a Decreet of Removing purchaſt at 
her and that Husbands Inſtance, againſt Johr. Brown, but the Husband did 
not procecdto obtain Poſſeſſion by vertue thereof , but brevi van Ejett. 
ed Brown ; \hereupon Brown obtained 'a Decreet of Re-poſſeſſion : now 
the ſaid Margaret Adinſtown having aſſigned the Decreet of Removing to 
Mr. Robert Swintown. , he Charges Jobs Brown to Remove , who Sulpendy 
on. this Realon ,. that he having obtained Decreet of Re-poſeſſion , afier 
the Decreet of Removing + pon the Husbands violence , cannot now he 
Removed, without a new Warning, The.,Charger anſwered, that the 
Dicreet of Re-poſſeſſion, bearing to be ay and while this Suſpender was 
legally Remove and that in reſpe&t he had been put out  Suramarly, and 
pot by the preceeding Decreet of Removing 3 which having now take 
effe&, he being in Poſſefſion , the Charger may very well Infilt, that be 
may-.noW legally Remove, by vertue of the Decreet of Removing, 7 

The Lords Repelled this Reafon, in refpeR of the anſwer, and found 
no need of a tiew Warning, | 

The Sufſpenderfurther alleadgedthat he cannot Remove, becauſche bryiks 
by vettue of a Tack granted by Margaret Adinſtorn and her ſecond Hybany 
The Charger anſwered: Firſt, That the Tack being only for fouryeats 


T'Y bdeed Merks were payed , ' which is nota Tack , but z 
Swintowr, the fingularSucceffor. 2d/y, The Tack isnull, __ | 
bilt by one Nottar, The Suſpender anſwered, that a Right of L 

being Tranſmiſfible by Infefrment , but only by Affignation, che Aﬀigney b 
in to. better caſe nor the Cedent, except as to the: Probation by the Cedents 
Oath, ' 3d , The Tack is Ratified judicially by the Wife, in the Court of 
Northberwick,” which is more nor the concourſe of any Nottar, . 4ly, If necd 
beis, it's offered to be proverr by the Witfes Oath, that'the Subſcription was 
truly done by the Nottar, at her command, The Charger anſwered, that 


fication, Which is but done in a Baron Court - So it is but afferrio eju[dew 
208arij, nd ſtronge + nor it was, neither can it be ſupplyed by Margaret Ad- 
Atoms. Qath , de verizate fan}; becauſe her Oath cannot be received in 


Pre- 


v. " and -an - obligement not to' Removethe Tennent while the - 
rſonal obligement , which cannot deferid the Suſpender againſt Mr. xt | 
iferent. pot. 


the. judicial Ratification cannot ſupply the other Nottar 3 becauſe the ſame 
Nottar , who # Nottar iti” the Tack , as alſo Nottar in the judicial Rati- 


Te k--£i-a--; 


' The "Dabifinr of the Porte of Seen. ©1595 


x of her Aſſigney : RR — Charger, thaLawar- 
two my al both Sub ' he Wris ee A 
Fr and in all matt&ts of this om Parties day rfl ore 


= ' yy 
mn Wite,'s 
Wop kph 


was tio place to os er_the Sa of. 
rey ww Ke the Fe aan an 
Oath. 
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The Lords would nc fuſtain the Oife withoit a Declaratory and age 
ceeded any ExtraQ at'the'C Toſtance, all aday 
he might infiſt in his 'Declarator, arid ſu rp banded 


—— IE: becauſe the Kings Officers ito 


Mr. Alexapder Seaton contia MentJer. Dectimber 19. 1668, 


R, Mexander Se; tow as Fayre to his Brody To. 
Res Sethon of Mes 36s as tiog, the 
bfthe ParfpFrochers eps FS, ; be Þ maſſi 
the Pupils Mt who alleadged xcauſc the Pupi 
after his Pupillarity, had granted a to one "oft the | Comms which 
did extinguiſh the whole Debt of that tor, ently of all 
the reſt, they being all corred del ends, lyable by one = 
waa h rnb Diſcharged as to one, "and ſtand —_ .reſt 3; for al= 
wen petendo, may be granted to not be profitable to- 


the wen, 6 a %. 5 mg Dictorye which Liflolverh the Ot: Obligation of whe Bond; muſt 


The Lords Repelled this Defenſe, unie the Diſcharge ,had born; 


, or fatisfation given, and #: tantuws , they found it +2 
Relevant , bit 'not '# Aniphs Diſcharge , - which could 


Relevant in fo far as they by this Tutor would be. 
Co-rutors bearing 4 ſhare Tak oy Tikes, © in omi ; clues BE 


age 


 b thy! Wy 


utors Own | proper Introwiſtion, 
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reditors. 


YES DE that they muſt bare allows 


t was anſwerec 


" ; R _ — bjrx prejudice.to the Executct, to Su 
_g"*: 1-31 


uns as 


7 - os Cn : F: kick 
= Statutes os eh Joris, , pad ular, 


to like The Pu Her 1 
oy did , and might Explain, and Extend A&s © pobamens to 
ed; and | conſequetit albeit nba and. as to thik MW 


pts it bears ;: that all ſbcb. Bonds ſhall remain in their-ep- 
dition, 2s they were re.the AG ot. Parliament 1641. : quoad fiſcu Ont- 
litam:; which , the Bonds bearing Annualrent,. could not have,bur- 


dened the Rdi- for the word ſuch Bonds, ma -- only be extendapto 
Bonds due toDefunats, butro Bonds due by D AF 

The Lords Repelled alſo this Defenſe, and TIeY the ReliQs p 
be burdened y Bonds due by. her  Husband , bores bal 


Fro _— / had become” Moveable by a Charge , or that 
Fei 1 Anqalrent Was riot come at the Defunds death. 


We) mith contra Mpire.” " Eodem die. 


TEew Smith hekas _parſned ' Margaret Afuive as vieous Intromilfitrix with 
':theiGodds. of Gs George Smith her  Husband, to pay theſum of 110; 
due by 'Bond;; q jt the ſaid George to'this Purſier ; his Siſter obtamed 
ryzed the Liferent'of the ſaid. Margaret Maire, who Sul- 
I and i ie on this Ground, that ſhe could not be lyable 
as A" oe tromiſſatrix , becauſe ſhe poſleſt her Husbands Moveables by-a 
Title; m Fa far as by her Contradt of Marriage ſhe was provided to all the 
Goods ard vey acquired during the Marriage , for her Liferent uſe, and fo 
ſhe could only be lyable for ok To forthcoming the true value. after, 
ir 


wrought The c Ie anſwered : 4/2444 


, That there could be no Liferent of 


— bo N, 1d 1H Fan of ey” mp a cc 4@<« aca colt tt. + _—_ A * « = a *4 


to. es that the Tocher was payed 3 and for her Intromiflion' ſhe Had 


..7Tbe Dedifnie of thp Lords of Bonn 2377 
+ Moveables,.que'uſ@ cor! and a Lifctents'of afwr fredvs, mult be 
" faluk rei gory wie 2aly; Though a*Hiferent could hobo Moveables; yet 
the meaning of ſuch a Clauſe , of all Moveables acquired during the Marri- 
age,” ouſt be underſtood the fice ; Moveables, dulucinpdtoreible Debt; and 


"cannot be underſtood to,exchade lawful Creditors, «: 


The Lords found the: Clauſe tobe viidetſtood aye f tree Oeat-arid'notto 


. exclude the Purfuers Debiz bur found: it 4Micientgroundtd free the Suſ 
-. den-from A Wa Intromiſfion , antl"to Retrench the Decreet tt ro the - 
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_.yalue. F | MH 44 : 
'" Sir Hole Wermr- do Forkes of Thchew. Fear) 2. 1665. 


. SS John Weems LEY Charged Tochox for dtneatnence, due in Arno 


1643. or 16 to A# of Patliament,” and:»Commiſſiditgrant- 
ed to him , and Porter of the Lords.. 'Tochox Suſpends on this Recon. 
that fingular Succeſſors are free by the A8 , and. he ep, .a ſingular. Sucgeſſor 
. by Appryzitig. "It was' arifiwered , that the'Exception of the AZ was oply 
- n. favours r:Succell&eþ62 who bat bought hehe which anaoe 
; be extended to ppryzersy/ who oftimes] haverhe Kent then the 


fant the” + not. to =ragt to Ap Appryzers,. -unks the = 
mgreds nd bngue Sabgbhs 

33:3 be t* $34 
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16698 
il home, Sim bnd: ain) piihs, 
Bi Tien rn eo yrkns 200} Merks of Tocher, 
s Sims.1s 404M 00. Merks,* and __ _ 
Bis. e lajd Marios, . her Liferent uſe<: a fad Ther hav 
' Daughters, 1ſche/and Margaret Sims, he lends a ſui of 4001; Merks' w Sas 
" nas Brown, and takes the Bond-or theſe Terms, to/ be payed: to: bit and 
"the faid Meriqs Zrow» . the longeſt liver:of them two in! Liferent; and af- 
ter their to. Margaret. and Iſobel. Sims: The Ald '7ſobet arid' "Mar- 
'Faret havin | the ſaid. Marion before the Commiſlats,' for Deliy 
'of this Bo, _—_ ging tothem after their'Bathers Death! The C6mmil- 
fars Aſſoilzied t the aid Marion from Delivery of the Borit;and forind it did 


belong to the ſaid Marion herſelf, nor y as to the Amjuatrent , but as 


to the Stock, becauſe her Husband having ho-other Meins'but this 
and not haviog fulfilled ber ContraR, the had Confirmed her ſelf £xecu- 
trix Creditrix in this ſum, and behoved to Exclude her Hushands two Daugh- 
ters of a former Marriage, whowere provided, and Forisfamiliat before. OF 
this abſolvitor . the Fo ughters . raiſed. Redudtion 'on: this\Reaſon, that 
this Sum coul&” not be Confirmed , not being #2 bonis defun#:, the Fat 
pd: Lifcrenter, and the Daughters Feears, and though the of were" 
ſobiomne, they exclude Executors, afid nes &d no Confirm ion. 24 
The Hb d being: but obliged to Employ this Tother *ant : pi” tmer 
more, , the Purſuer muſt inſtru& that the Tother was payed. 5 
Wife intrometted-with. as much ofher Husbards'Goods as'Wwhuld rice her 
Proviſion, : It was anſwered; thit the Wiſs nod being obliged for her” v-. 
cher, -but another Party who -was ſolvendo ;/ atd'neither oblight, 
in capacity to purſae, therefore could not now after ſ6 long a'time 


firmed, 


78 oThrsDaciffonc i oftabe 'koddr> of *SKjfon, 
4 T7: eek he prog wr ere a if 


GOV 40906 or ſtop keh/Derreerupon 
by on ee rates RO Bond ye been Regy 
ed , as being done in ID rhkrer doe Lork afid there 

QILNINICC Ker) $,- and 
Trane Teo ow ys Subſtitntionofewo = 
TN gone Wikes provifiore by the A? of 
ext 16 = rn of ReduQtion, the matter but's per. 
ſonal 9.x , and found the Wife not obliged to inſtru the Tocker RT payed, 


and theref nd Iietmrir ard md uersto 


Confitnrs devs _” 

Milliaw Zeeman. contza:Mer. \Patrick Oliphent and Danr OY "Mons © 
envef. Eodew die. 

| rn pens _ 
22 and cadelandeiqmes Remove 3 whereu Fx 

rained Poſſeſſion , (and ha Newer 4 ſeveral yearsjn_ 

he ſaid Parr Giels to be. 

Decreet for his Contumacy, on barcny > hae 

PailBon | in his yours, againſt 


theſe. Parties, avent-th 
FH ran Bo i Ang, in relpeft -that From Oliphant 


SD 
table ] Te was anretol that Wim Zoman 
avg pon ofa Necned-idoai Gaaing, entore pretore, and ſows 
got vitioug, but Mr Peiricks was without Warranrof the "and wa 
moſt yitious. It wasanſwered that Mr. Patrick was ioftantly content to De- 
bats fy &fraſtre rogers. —_— =_ reifitnendum, "Iewas anſrered 
that ſpoliatus amte-omuia £ wer is not obliged to Dif 
Right, ill firſt he be Reſtored. SF 
Which the Lords Suſtained, and ordained William Zeomen inſtantly to be 
Reſtored to the Poſſeſſion. 


My Lord Balmerino Supplicant. Fexnery 7; 166g; 


i Dag, _— FR Le. Repreſeming that his Uncle was 

he is neareſt Heir-male to him, i» whoſe fevoun ti 

"nl threpiar defired thet Commitiicn might ght be granted 
ntrey, to Inventar, Seal, and Secure his Char- 

ai jo ik pr Deo eſs Coen and Cabins, for 


being made for my Lady , defiring a 

the next day, and alleadgi hes 10 with odor 201 
Lady had a Diſpofition to the whols Eſtate 3 —_ 
&- 


| fer one Creditor to: another; 2dly , Albeir this/powet of 


The Decifonsof the Lords of Seſeian: wg 
Refignation had paſt in Exchequer, and: that the Evidents ought to be left 
PS the oft wy Lady may inſtryQ her Charter, conform to the Dif- 


The Lords refuſed to give, up the Bill, it being their ordinar Courſe to 

t ſach Commiſſions, withuutcalling ar hearing\Partics, and' that aſhort 

y might prevent the ctiect of the Commiſſion: - and therefore granted 
Cnoniliicn to certainNoblemen and Gentlemen,or any one of themto Inven- 
tar, Scal, arid Secure the Evidents, and to open Doors, Coffers, andCabi- 
nets for that effet z but refuſed to give Warrant to take my Ladies Oath, 


Captain Newman contra Tennents of hitelsl, and Mrs -. 
Tohn Preſtonn, January 8. 1669, 


(** ptain Newnan haying Appryzed the Lands of Whitebi/ from' Preſftoun 
of Craigmiller his. Debitor, and being thereupon Infeft, purſues the 
Tennents for Mails and Duties. Compearance is made for Mr. Fobrr- Pre- 
flonn , who produces a Diſpoſition from Craigmiller-his Brother, of the Ba- 
ronics of Craigmiller, Preitorm ard Whitehil: Which Diſpoſition, zelates this 
Debt of Captain Newemans, and many other Debts, and for ſatisfaRionthere- 
of Diſpones theſe Lands q Jawk Jobn , Reſerving the Diſponers and his La- 
dies Lifereqt, coritaininga Reverſion upon ten merks, po pet a pro- 
vifion , thatit ſhould be leifom to Craigmiller, during his Life, and after his 
Deceaſe to Mr. John to pay any of the Creditors contained in the Niſpoſition 
they pleaſed ,--without contributing the price propartionally to the reſt pf 
the Creditors :- and alfo produces a Renunciation by Craigmiller , where« 
by he Renunces the Reverſion and the Liferents mn favours of Mr.,Jobn, and 
alſo his own-power of preference of the Creditars , and Mr. Jobs his Ivfett- 
rent upon the Difpoſtion, whereupon he alleadged that he ought to bepre« 
ferred to the Mails and Duties, becauſe he ſtands publickly Inteft,, by ver- 
tue of the faid- Difpofitian» 'before"any Infeftment in the Perſon of the Pur- 
fuer... It was anſwereg, far the Purſuer , that the Infeftmens produced can- 
not Exclude him , becauſe jt is exprelly granted for fatisfying of the Sun, 
whereupon his Infeftment proceeds. It was anſwered for Mr, Jebs Pre 

that he having a power'to,; preter any Credizor 'he- pleaſed, he payed other 
Creditors to the value of, che Eſtate, whereby Newmes js cluded, - It 'was 


- 


anſwered for Newes4?, .tbat this Diſpoſition was fraudulent and, fimulat , in 
'prejudiceof lawful Creduars, whereof he has ReduRion; upan- the LE of 


Parltament 1521. as being granted by a Brother to another, with g power-of 


preference of Creditors at the Purchaſers option: , . which Clauſe is alto 


null; eſpecially as tothe preferencesdone, fince lawfal Diligence, wasuſed by 
this Putfuer, by Horning, Inhibition, Arreſtment, and Appryzing- , . and as 
no Debitor can ſo prefer himſelf, ſo neither can he give fic a power to any 
other: and —oow/ a the Purſuer ought to bepreferred to all. che Creditors, 
conformto his Diligence It wasanſweted for Mr, Jobn Preſiorn, that there 
being no Diligences done before the Diſpoſition by any Creditor , Craigns#l- 
ler might Diſpone,.beipg for an onerous Caulſe;ashe pleaſed, * v5 & might pre« 
Were 

not ſimply; to beallow.td after Diligence done by Oreiars to prefer or 
ta them 5. .. Yet at ouphi to be Suſtained), in fo'fir is Cy (ones 6) - 
fully have dane, wiz as prefer Mr. Jobs for the: Sums'duc' to him $4} 
for his relicf of fach Sums as he was Cautioner in, The. Purſuer anſwered, 
that ſuch a Diſpoſition was not made, nor doth'this' Diſpoſition any way 
TC= 
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relate to Mr. Johns Sum, and his' Relief, but generally and equally 

and there m, difference but the unwarrantable power of marks wy 
can have no effe& after Diligence done. | 


The Lords found the power of preferepce not to be Suſtained as to a 
other Debts, then to'fach as were due to Mr. Jebx himſelf; and for whic 
he was Cautioner before the Diſpolition 3 and as' to theſe , that the 
power of preference was lawful and valide, and was equivalentto this Clayſe 
with powerto Mr. Fob to ſatisfie himſelf , and thoſe ro whom he was Cauti- 


oner, primo loco. 


Wallace of Galrigs contra Mckernel, Janwary 9. 1669, 


[| T* hil Wallace of Galrigs being alleadged to have given a Seaſj 
| —_ manibus , to his ſecond Wife of two Chalders of Vitual, M 


The Lords Suftained the Seafine without any other Adminicle, By: 
that the Wife had quite her former Liferent by a former Huſband, in 
favours of Galrigs , whereupon Galrigs offered to improve the Seafine | 
. -the Witneſſes inſert, which being four, zwo poſitively that they 

- werenever Witneſles to a Seafine given by Galrigs to his Wife: and the third 

ed, that he remembred not that he was Witneſs: the fourth 

ed, that he was Witneſs, but ſaid that this Seafine was in Summer, wheres; 
it boreto bein Winter : the Nottar abode by the Scafine, but was not Ex. 
The Lords found the Seaſine improven, but would.not Examine the Not. 
tar, nor any other Perſon, ' mainly in conſideration that the Scafine was 
iis manibus , without any other Adminicle 3 otherways the Nottar andoge 
itne affirming, the Lords would have Examined the Nottar or any:ower 

' perſons or Evidence for aſtrufting the verity of the Seaſine. 


Geifge Hume contra Seaton of Menzies. TJamary 133, 1669. 


Eorge Hume as Aﬀfigney by the Earl of Wiatoxn to a Bond granted tothe 
JF Earls FaQor, for Liber, having —_— thereupon. The Cre- 
ditor Suſpends, in Diſcuffing whereof, it wasalleadged for George Ham, that 
he ought to have Annualrent , becauſe the Suſpender by a miſlive Letter 
produced written to the Umquhil Earl of Wintown, obliged him to pay An- 
nualrent for the timebygone: and therefore ought to continue thelune tl 
payment. The Sufpenter anſered, it contained nothing as to the Annual; 
rents-1n time coming, "_ 

The Lords found Annualrents due from the beginning , both before and 
after the Letter , o_ they exceeded the Principal $um,: feing once An- 
nealrent was promiſed for ſome Terms, 


Alexander Mckenzie of Pitglaſe contra Roſs of Anchinleck, Fanu«- 
| ry 14. 1669. 

'F A Zexander Mckenzie having Right to two Compryzings of the Lands of 
| 'A Azchinlecky one in hows 1644. and another ay 1647. which 
being alleadged to have. been fatisfied within the Legals, and the matter 
referred to an Auditor who reported theſe Points to the Lordss Firft, 
Whether the Appryzer ſhould Compt for the Mails and Duties , fo a 
to 
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to impate the ſame to both Appryzings , as to years after the ſecond Ap- 
pryzing , ' or to impute them wholly to the firſt Appryzing during its 
Legal, and then tothe ſecond Appryzing during its Legal, It was alleadped 
for the Appryzer, that he havingrwo Tittes m bis Perſon, it was fice for 
bm ro'impute his Poſſeſſion to either of them, and yet he w# fo favou. 
rable, as not to crave his option , but to mpute prbportionally to both, 
albar m Law, when Receipts ate not, ſpecially as to one Cauſe, elefFio eff 
Debttoris. 2dly, When any pay ment 1s made by a Debitor to his Credi- 
tor indefinitly, it is fill impated ro rhe Arnmualrems in the firſt place, be- 
fore it can farisfy any Stock , fo thaypny ſatisfaQtion gotten by him, muſt 
firſt beimputed to the Annualrene of the Sams, and then to the Stock 
of the firſt. - It was alleadyed for Avchinleck , that the Imromiſfion could 
only be attribute to the firſt Appryzing, Firft, Becauſe by that Right the 
Appryzer emecred in Poſſclion,and cannot invert hs Poſlcffion eo a third 
Parties ptejudice, 2dly, The firſt Appryzing ei# potior jure ; for if the 
two Appryzings wete in different Perſons, he thar had the ſecond, could 
never attain Poſſeſſion againſt the firſt. 3aly, In dubio ſolutio eft imputan- 
ds in duriorem fortew, and therefore to the frit Appryzing, for if impu- 
tation be made to both, the firſt Appryzing will not be. ſatisfied within 
, and the Debitors Right will be taken away, which is moſt in- 
a4#thly, The Appryzer as he did not Pollek by the ſecond Ap- 
pryzing, ſo he could not, becauſe the firſt ApPryzing carries the Right af 
Property, and the ſecond carries only the Right of Reverlion, 

The Lords found the Poſeſfion was only tobe attribute to the firſt Ap- 
pryzing, and not to the ſecond, while the firſt were faticfied. 

The next point was, that it was allea the Appryzer had fold apartof 
eth<Lands within the Legal,and therefore yan of theſe Lands ori 
allowed in farisfaQtion of the $ ums, It was anſwered,that the Appryzer could 
not Diſpone the Lands ſimply , but. only his Right of Appryzing, which 
_ ſtill be Redeemable from his Aﬀgney , as well as from him- 

— as 

The Lords found that he was not Comptable for the whole value 
of the Lands Diſponed, but for what Sums he aRually Received for the 
Lands Diſponed, ro be proven feripto vel juramento. 

The next point was, as to the prices of the Vidual,whether the Feers, 
or greateſt prices were dues 

The Lords allowed the Debitor to prove the greateſt! Prices, and alo 
topraducethe Feers,referving to themſelves Hetha fikcotion 3 Next asto the 
Rencal, 'the Appryzer dcftred a joynt Probation , eſpecially it being ia the 
Highlands, where the Wirneſses are ſuſpef, 

The Lords would not grant a joynt Probation, but ordained the Proba- 


' tionto be by Witneſses above exception. 


Hamiltoun contra Bain, January 155 1669. 


(FX: s Anderſon having Diſponed all-her Goods and Move- 
&, wo. Bains Bairnsof the firſt. Marriage, and 
made Delivery thereof, conform to an Infirument produced ; and having 
thereafter Married John Hamlzoun , he Ratified the former Deed done by 
bis Wie in favours of her Bairns :. ſhe being now Dead , both Parties give 
um Supplications, defiring Poſleffion of rhefe Goods Difponed to the Bans, 

X they 


of + %. 1 =... 5% 


and theDefender 


the nullity upon the Diſcharges , but found the Patrons acceptance 
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they alleadged upon the Mothers Diſpoſition, Ratified by her ſcong- 
= nr ra Huſband alleadging that it being but a GaniouPol G- 
on by an Inſtrument, he as Huſband Dominas bonerem , is in the 
natural Poſſeſſion, ſeing his Wifes Liferent uſe was reſerved, and cannur 
—_— put hoc ordine, apon a Supplication without Pro- 
cels, 2dly, If he wefe in a Proceſs, he would exclude the Bairns, becauſe 
the Diſpoſition being made after bis Contra of Marriage and Proclam.. 
tion, no Deed of his Wifes could then prejudge him 4 and as for his Ra. 
tification, hedid it to fatisfhie his Wites yoann but being granted to 
a Wife during the Marriage, he mgy and does recal it, It was anfiy 
that-it. was not a Donation to his Wife, but to his Wifes Children, which 
no Law makes Revockable. 

Which the Lords Suſtained , and found rhe Huſband could not recal 
his Ratification , not being in Favours of his Wife, but in Fayours of 
her Children, at her deſire, 


> 


Earl of 4thol contra Robert[on of frowen, Jamrary 19. 1669, 


MJ fer Walter Stuart as Parſon of the Kirk of Blair in Athol,wherecf 
Tillibatr= wes. Patron, gave a Tack to Thibairn's Brother of the 
whole Teinds of the Paroch; which Tack he ( within a few days) acS 
to Tillibeiyn, the Patron himſelf. Tillibeirn's Eſcheet and 1; 
having fallen, the Viſcount of St&rmont obtained the Gift thereof,” and a 
Donator , Aſſigned the Right of this Tack ro the Earl of Aol, 'who 
now purſues Robertſon of Sirowesn for the Teinds of his Lands, for 
more nor 40. years , from the Date of the Tack, The Defender allead- 
ged, Firſt, that the Tack is null , being Set for more nor three yean, | 
without conſent of the Patron, contrair to the AR of Parliament, 1594. 
The Purſuer anſwered;that the alleadgeance was js #rtij to the Defender, 
arid was on) -, wr to the Purſuer, or ſome deriving Right from him, 
for the er being lyable for his whole Teind, had no Intereſt to 
quarrel the Purſuers Tack. 24d{y, Albeit the conſent of the Patron bene» 
cellar, yet it is not neceſsar to be in the very Tack it ſelf, bur a ſable. 
quent conſent is fufficient, and here the Patron has given a ſubſequen 
conſent, in ſo far as within a few dayes after the granting of the Tack, he 
accepted an Afſfignation thereof himſelf, and did: obtain a Decreer of pro- 
tion of the | The Defender anſwered; that the Patrons conſent 


| being a ſolemnity requifit in Law,behoved to be jn the Tack it (elf, andnot 


being then adhibit, the Tack of it ſelf was null «6 ivitie,and a ſubſequent con- 

ſent,not by Icy er by acceptance,or homologation,was not ſufficient, 

d good intereſt to propone the nullity, .not being found- 

ed ſuper jure tertij, but- fimply excluſive juris agentis, as wanting the cliential 

folemnitics, and alſo becanſe the Detender has payed the Miniſter the accuf- 

tomed Teind-duty for all _— bygone , and having his Diſcharge of the 
whole Teind-duty due by him eatexws be is in the Miniſters place, 

The Lords found' the Defender to have ſufficient intereſt to —_ 

a 

Right tothe Tack, a ſufficient conſent to validat the ſame , and that it re- 

quired no conſent expreſfly by ſubſcription of the Tack. 


The Defender turther a\leadged Abſolvitor,becavſethisTack never havingat- 
erinedPoſiefſion,nor no ation following thereupon,for more ther 40.years,it 18 


pre- 
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preſcribed and void; and ſo likewiſe is the Decreet of prorogation, being 
more then 40. years. lince. - The Paurſuer ankwered, thatthe- Defender hav- 
ing no Right -to his Teinds, had no intereſt to quarrel his Right. 2y, 
Thata Tack being bur a Right 30 an annual Preſtation, it is all one, as if a 
Righc had been granjed to every year a part, in which cafe 39, years 
would be entire, and the: Purſer 1nfiſts for no: further. ' The Defender 
anſwered, that prefariptian being a rotal-extinon of the Right, and not 
a tranſmiſſion thereof , by vertue of an other Right ; Tr. is not jus terjij 


to the Defender to alleadge the fame, and to exclude any from troubling 


=} a mull and preſcribed Right , and -he'is lyabte only to the Mini- 
wo. m—_—_ he has made payment, and obtained his Dilcharge for by- 
gone, and for. time coming; likeas it is better to be in the hand of an 
Eccleſiaſtical Perſon, thc a 5a the hand of a yowerful ſecular Perſon. To 
the ſecond, that there 3s pot here gramed diſtin Tacks, of feveral years, 
but ove individual Tatk for many years, all which years are Expired ; byir 
it CabGſts onlyby the prorogation - and albeit it be true,thar if the Tack had 
been once cled with Pabefon, . and ſo become 8 real Right, the Defender 
would only bave been; fred of the Duties before fourty years, but the 
very \ Tack it. lf being never cled with Poleffion , is ſingly expired 
and void, * 

The Lords found the Defenſe Relevant, and-competent to the Defender, 
to Liberat him of all bygones payed to the Miniſter , but not; ro exclude 
the Purſyer' for tinds coming relpe&, that by che Decrert pf Provilion, 
and prorogation of the ' Tack, the benefice is ho more a Parſanage, but the 
Mini{ber is a __— þ ore is, it Ln, þ of a Modified Sti- 

the Right of the Teindsremaining by the Tack,and prorogation forſaid 
_ "FT n, and in his Sbceffor. : LI as " ; | 
Bur becauſe, the'.Purſuer alleadged Minority and Leſion, the Defender 
proponietl a third Deftaſe,. viz. That he had [made payment 644 fde to 
the Miniſter, and had received a Diſcharge for his whole Teind-daty, arid 
coru}d be lyable for no further, for bygones, -vithis uſe of payment was in- 
eerrupted by Citation, or Inbwhitiqn. ,, The Purſuce anfivered, that any pay- 
ment the] Defender ,njade, was. but an, inconfidirable Daty 'allocat out.of 
his Teings, by vertue of the Gmune Decxeet of mbdification,' and locality 
and albcit the Miniſter had Diſcharged. his yvhole | Tema, 'yet- as to. 
fuperplas, which. is the Tackſmans part, the/Difcharge was mnectly grat 
tous, and* was not upon payment wade,” and-;the Purſues Wat wAling fo 
allow what he truely paycgz the Defender arifvtred, | thit 1H*4ll-Beritfices 
and Tacks , uſe of- pay ment . importing a verbal Tack; is tahaent per tact. 


tas relocationem, till it be interrupted, fothat if 2hd Miniſter Bid granted a 
Tack- in- Writ but for one year, and the 


| Defender had! eontmued_ in 
Poſlefſion per Pacitens relocgtiantm, he was bona fide Polleſſor, ficit fru#ils 
canfumptes fuer , Event, albeit the Miniſter had ..no, Right, ©:his uſt ' of 
-paymenc' for fo Jong''a rime-ninſt work the fame effeRt , newher can jt 
be 'made appear, that the Defender or his Predeceſſors payed more, then 
what they now pay. . wo WII 
The Lords Suſtained the Defenſe, and ſound the Defenderonly lyablefor uſe 
of p3yenene, untit Cxarion or tthibirion., . = nt Sth 


, 
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Mr, George Johnſtoun comtra $ir Charles Erskin Lord Lyon , Eodew dh 


| Ub Richard Trwing baving Died Infeft in the ten Merk Lang 
of Knok-bill, his Son, had a Son, and four Daughters, his Son be. 
ing his a nd Heir, and being Addebted a Sum to Mr. Femes Alex. 
der, he ph him 'to enter Weir in ſpecial to Richard his Grand-fathe; 
and Apprized the Lands: from him, whereunto Sir Charles Errkin has now 
Right; the ſaid Son being now Dead, and never 1nfeft', Mr. George John. 
flown takes Right from' the four Female. Grand-children , and 'Serves- ther, 
Heirs to their Grand-father, but before they were Infeft ; there was'an In. 

 feftment, or Charge upon the Apprizing, at-the inſtance of Mr. James Jleg. 
ander, and ina former competition , Sir Charles was preferred upon Mr 
James Alexanders Right, as denuding the Male Grand-ehild , app! 

' Heir for the time, in the] ſame manner as if he had been: Infeft; now'M4y, 
George Jobnſtoun upon the Femals Right, raiſes a Declarator. , to- hear ang 
ſee it found and dechared, that Mr. James. Alexanders Apprizing was fat 
fied, 'and extin& by Intromiffion; before the legal was expireds It was a. 

- leadged that the Purſuers, as Heirs Served, - and. entered to: Richard their 

- Grand-father, had no intereſt to Redeem the Apprizing, led againft gibt 
their Brother,unleſs they were alſo entered Heirs to their Byother, whic 

_Rebere, if he were alive, might Redeem the Apprizingagainſt himſelf, ob 

the legal Reverfion being in his Perſon, cannot belong to his Grand-fyhe 

; Heirs, but to his own Heirs, and as he, or his Heirs coyld- only Redethy 6 
can they only declare the Apprizing to be ſatisfied by Intromifſiot>] ng, 
ther can the Reverſion belong to two, both to the Heirs of Rebert, who 
was. Charged to enter Heir, and- 0 the Heirs of the Grand-father , who 
Died laſt Infeft, It was anſwered, that Rybeyt never baying in his 
any real Right; as never being Irifeft, albeit #Tione juris, the At of 
ment gives the Cteditors like” Right upon his diſobedience to enter. , be 
Charged,: as if he hadentered, yet that is a meer paſſive Title, and. ax 
give no _aQive Title to Robert, or any repreſenting him, "either to Re 
or to call the Apprizer to:an accompt, till they were entered Heirs to,the 

laſt Infeft5' for albeit the Creditor Apprizer hay a real Right, ya 
thediſobedientappearandHeir has none; and albeit the Loxds gh 

_difobedient appearand Heir,or his Heirs to Redeem the Apprizing, bes 

"the Appries had no intereſtto oppoſe the fame, being fatisfied,” m 

.can the” Apprizer' now oppoſe the Purſuers, who being Infeft as Heim,to 
Richard, haye the real - ng of Fee in their Perſon , and conſequenely the 
Right ofche Reveglion of th Apprizin 1k ue Richards appearand Heis, 

Wwhach being a gninor Right, is implyed, andincluded in the Prot þ 

;  Whichthe LotdsSuſtained, and found that the: Heirs gf the perfonlaſt In” 

fer; being, Infeft; might 'Redeem,or defyre again an Apprizer, who Appriz” 
ed froman appeatand Heir, lawfully Charged, albeit. hey were not of thatap- 


. "A 


The Creditor; of James-Maſion contra Lord Tarphichan, Eodem dits 


yt ra Engliſh-men Creditors to James Maſſor , who litely broke,” being 

) Infeft mfeveral Annualrents, out of Lands of his, purſue Poinding of the 

Ground; compearance is made for the Lord Tarphichan Superior ; and his 

Donator,. tothe Lifexent Eſcheet of- Jawes Haſſor, who alleadged that James 

Maſon being Ribel yearand day before theſe Infefttments of — a 
1, roun 
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Ground could not. be Adjudged, but the profits behoved to belong to. the 
Superior, and his'Dona:or, -Tt was anſwered, that the Superior, or Dona« 
tor had no Intereſt by the Rebellion -of James Maſſon, becauſe before the 
Rebellior, James Maſe» was Denuded in favours ot tns'Son; and he'Rieeeiy- 
ed'as Vaſal,ſo that the Vaſsal for the time, not baving fallen in Rebellion, 
the Superior can have no Liferent. Eicheat. The Superior anſwered. ;-that 
the Creditors of Maſe having been once Vaſal, and as Vaſzal conſtituting 
their Annualrents, they could nct objet upon the Right: of bis Son, unlels 
they had derived Right from his Son. 2dly, The Superior is alſo Credi- 
tor, and hath Reduced the Sons Right as fraudulent, in prejudice of him, a 
lawful Creditor. It was anſwered, that the Superiors Right, as a Creditor 
upon the ReduQtion, doth not ſimply annul the Sons Fee , neither doth it 
at all reſtore the Father again, becauſe it. being but a Reduction to a ſpeci- 
al effet, viz, that the Colne may atte& the Lands, by Apprizing upon ' 
his Debt , anterior to the Sons Infeftment , notwithſtanding of his Taff - 
ment, the $ons Fee ſtands, but burdened with that Appar , lo that up- 
on neither ground , the Superior can have the Right of. a Lifcrent Eſcheat, 
of him. who once was his Vaſlal, but was Denuded before Rebellion . and 
which is moſt competent to the Purſuers, as well as if the Superior had been 
Denuded, and' another Superior Infeft, if he or his Donator had been pur- 
ſuing for a Liferent, any perſon Jufeft in the Land might well alleadge, 


that he had no Intereſt as Superior, being Denuded. 


The; Lords found, that in.-neither - caſe the Superior , or Donator, could 
have intereſt in-the Liferent Elcheat. 


Mr. John Hay contra the Town of Peebles, January: 20. 1669, , 


N Af Aſter John Hay the 'Cletk having purſued a ReduRtion, and Impro: 
. bation, agamſt the Tawn'of Peebles, of all Right of, Aſcheils belong- 
ing to him in Pro , containing alſo" a; Declarator of Property of the 
Gids Lands of rho , and that certain Kills lying towards the , Town- 
lands of Peebles, are proper Parr,'and Pertirent of Aſchezls: He infiſts in bis 
Reduttion and Improbation, for Certification, or at leaſt, that the Defen- 
ders would take ime to produce, The '' praas alleadged no /Certi- 
kcation,* becauſe they ſtand Info: in theſe Hills in queſtion, . per expreſſune 
and the Purſuer is not Infeft therein. The Purſuer anlwered, that. he off. 
fered to prove, that they were proper Part , and Pertinent of the. Lands 
of Aſcheils, whereof he produces his Infeftnient. The Defenders anſwered, . 
that till the ſamine were proven, they were not obliged tg take Terms to. 
produce, or otherwiſe, upon this pretence of Part, and Pertinent , before 
the ſatnine were inſtruQed , any party might necefſfitate all, his Neighbours, 
to make patent to him their Charter Chiſts. "The Parſuer arfiyered, that the, 
Defenders ought to take a Term'to* produce, and that before Certification, 
atthatTerm he would prove Part, and Pertinent;and alleadged the Prattique 
in the 'Caſe of the" Town of, Sterling , obſerved by Dwry , the. 24% of Jane 
” TRIES ——— 
The Lords Suſtained the Defenſe, and would not put the Defenders totake 
Terms, , till the Lands in queſtion were firſt proven to. be Part, and. Pertiz 
nent, and allowed.the Purſucrto inſiſt primo loco in his Declarator | for that, 


fiet; and as tothe PraQique alleadged, they found in that Cale ,- the Des, 

fend ers alleadged upon no Right, whercas the. Defenders propoge here upon *Y 

ar expreſſe Infeftrment, >... a. Ho 1 
' | . * © - * * 4 * L; ; 
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Z 4 Kilburn caxrs th Heirs of T; Tele of Kilburay, and Schav 
Fer |.» Greinock, Erdew die 7 


Mquhile Sr John Crawford of Killrsy » having only two Daughters" 
Tx eldeſtMarriedto Sl het Diſpones bis Eſtate to Mgrgarer be our X 
ET, hd tO the' He of er Body : 5 which filing , to the eld 


Female, wi or diviſion, rhroughon r all 'the Su os 40d foilling 0 
Iflue of ehis Da ughter, his eldeſt Daughter , and ber Iflue 3 and failing of 
theſe ! Fordanbit and. Kilbarny, their Ifſue , all which Gillitig his own Heirs, 
and Aﬀigneys whatſomever. In which Diſpoſition there is a Clauſe, that 
the ſaid Margaret, and the feirs of Tailzie , ſhould not alter the Tat. 
zie, © nor Diſpone, or burden the Lands' or contraQt Debts, whereby they 
might 'be Apprized;, and carrjed from the Heirs of Tailzie 3 otheryiſe th 
Comraveeners ſhould loſe their Right ipſo fatto, and there ſhould be p 

the next Heir of Tailzie : byt hive is a Clauſe e ſubjoined ,. that the 
Margaret; and 'the Heirs of Tailzic might Sell, Pia, and Wodft the 
Lands of Eaſter Gretyock, and Carsburw , and wight buxgen the fame y 
Sums of Money,for paying,and fatisfyi o the Refunds Debts. The & 
Margaret Crawford you ayes Marrigd the Ear! of Cranford Son Pairick ; 


bog 


did''Sel} the Lands of Fafter Crawford, and — . ar Jobr $ of 
Greineck,, at aRate far abov the ordinar Price, hav Red a 

with the Town of Gleſzow, for a Harbour theres, "the Town 1 
made another Bargam with New-werk : Greinock'purfycd- to 
annul the Minut, or fulfil the ſame, and to feeure oa ro we 
Clauſe de non alienando ; and to that Killurny railes a _ 


gainſt tbe” Heirs of Tailzic,to _ and'fee it found and : Deela wy 


by the Right granted tp the, La \Farher, ſhe. wight kt lawfully 

the Lands of #: er Greipock,, x yp; hn, PRE ip of T; ailzic ba 

ptirednot, but Greinock comp is Intereſt, vi 

Was, that the Procelle being. po ata 0m nic, pore all the 

fenſes ; 2 whic pilJ thanght' fs wa to the Heirs 2 fie 

ged th rt the Libel was no ways Relevant,” bearing wr 084) 

be hat ih tit to have been confprmto te Ct Cutan be Dif 

to'ell, Woglet, or Burdeg, tor, payment of the Defyngs, TIT oy » Wac 

did neceffyrly- import, that no further could be Sold, then what was fuligr 
to, pay the: eg and re no Proceſſe z Ul the © Lit | were Ja gre 

for e Di .. The Pu be | 


eo Fake Se. which etch exited: ; thefe body ogh Clauſes be 


mh againſt common Law, are f#ri&i(ſ:mi juris, and not co hm od 
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what the words expreſly bears. 4thly, Albeit the Purfuer were obligedto in- 
firuR that there were Debt, which might be a price, yet he were not ob- 
Lged to inſtruct that they would be equivalent to this price , but to ſuck a 
price as Were not A third pare within the ordinar Rate, in which latitude, 
every Seller hath power, and the alienation cannot be quarrelled ; and al- 
beit that price would be more then the Debt , yet theſe Lands being two 
intire Tenements, which- none would Buy by Parcels; the Putfuer-aould 
only be comptable to the Heirs ot Tailzie for. the ſuperplus The Defen. 
der anſwered, that he opponed the Clauſe, being one and copulative z aid 
that theſe Lands being pur. per e-preſſnas in the Clauſe, de xos alitnardo ; Tt 
could not be thought that che ummediar following Clauſe, would give the 
Lady as much power, as totheſe Lands , as if they had nor been in the for- 
wer Clauſe, butthe intent to (tisfie the Defuns Debt, being the laſt words 
in the Clauſe, is relative to the whole Clauſe, and natively refolyes into 
an Reſtriction, or Quality, not bearing that y & ight be the more able to 
pay the Debts, but for payment and (arsfaftion of the Debts. 

* The Lords conſidering that Heirs of Tyilzie were abſent , and that as to 
them, the Interlocutor would bein abſence, found it moſt juſt , and fafe for 
both Partics to declare conform to the Clauſe, that the Alienation was ya- 
lide for farisfying the Defuntts Debts, and found not that the Debrs bekoy- 
ed to be 726 16. An tothis price, 


The Creditariof John Pollock contre James Pollock bis Sn, fanvary 21.166 g. | 


& Y-- Creditors of Joh»: Pollock having Adjudged his Tenement tortheir 
Debt, and Jewes Pollock having gotten a Bond of 5000. Merks from 
his Father, payable after his Fathers death, which was granted after he was 
Married, be 0id alſo Apprize thereupon.within year and day of the Adjudi- 
eation; The Adjudgers raiſe a ReduQion ofthis Bond, and the Apprizing 
following thereupon, upon theſe Reaſons z  Firf# , Becauſe the Bond was 
ranted for Love and Favour, and albeit it bear burrowed Money, yet the 
Fd Jour has acknowledged by his Oath, thai it was for Love and Favour, 

ing granted betwixt muſt conjan@ Pecſons, after the contraQing 
of their it is null by the Att of Parliament, 1621: The Defender 


alleadged tharthe Reaſan wasnot Relevant . as to ſuch Debts as were not 


conſthuteby Writ, anterior to the Defenders Bond 3 and asto any cots 
ſtitute by Probationof Witneſles, for proving Bargains,MerchantCompes, and 
Furniſhing, wherein the Probation ,” and Decreet are both after the Bond, 
they cannot be fd to be anterior D.bts,becauſe they are not conſtitute till 
Sentence; and albeit the Sentence bear the Debt to have been contraQ- 


- ed before this Bond, yet that cannot make them interior Debts, becauſe 


Writ cannot be taken away by Witneſle,'proving/an anterior Debt, which 
would be as effeQual againſt the Writ , as if the payment thereof hadbeen 


oint in the Memory,and not falling under the Senie,' no would be fe 
_=_ who had Writ; but that Bargairs, and Farah bg overt —_ 
rior thereto, The Purſuer anſwered, that his Reaſon was moſt elevant,and 
the conſtitution of the Debt-is not by the Decreet; or Probation , but by 
the Bargain, and Receipt of the Goods, *or Furniture, after wtichno fol 
tetior Deed of the Debitor, can prejudge the Creditors Furniſters.;'and ab 
beit-in many caſes Witneſſes prove not, and Witrieſtes are' not adinitted to 
prove, where Writmay, and: uſes to be incerpoſed, yet where'the Brobati. - - 
on is competent, the Debris as well proven y 20s , tor the time of contrat-- 


ing 


ing 3s it isby Writ, neither doth that ground,that Wrix cannot be taken > 
way by 'Witnefſes, any* way, hinder, for the meaning hereof, is only that the 
Paymetit, or Diſcharge of chat Writ, muſt be proven. by Wriz, and it were 
A gs greater inconvenience , if after Bargain . and Furniture , any Wrix 
| wg by the Debitor, though wathout an Onerous Cauſe , ſhould Pre 
jJudgerhefe Creduors, 

The LoxdsSuſtained the Reaſon, and Repelled the Defenſe , and found 
Debts, canftitute by Wineffes to be effectual, from the time of contraQing, 
and not tram 4he time of Probation, or Sentence, to take away any poſteriq; 


& 3 


Deed. of the. Nebitor, done 'without a Cauſe Onerous, 


The Purſuer infiſted in a ſecond Reaſon of ReduQion, that albeit theſe 
Debts werepoſterior to this Bond, yet the famine ought to be Reduced, 
as being a fraudulent conveyance berwixt the Father and the Son, kept up, 
and latent in ſome of their Hands, without any thing following; 
to make it known and pablick, fo that the Creditors having bona Side cog, 
traſted with the Father, having a viſible Eſtate, were deceived defraud. 
ed by this latent Bond , if it wer preferred to them. 24/y , This Bagg 
bears only to be payable after the Fathers Death, and ſo is but dengtio myre 
id; cauſa , and but a Legacy 3 orit it be iter wives, itis much more fran 
- dylent and latent, 34y, Bonds of Proviſion, for Love and Favour rant 
ed to children, are accompted but as their legitime, tif! Revockable by the 
Father, and all. Debts contracted by him are preferableto them, The De. 
fender anſwered, that there was neither Law,Reaſon, nor Cuſtom to 6. 
cuat, or exclude Bonds of Proviſion, grantcd by Parents ex piezate Pderxa, 
to-their Children, upon accompt of their Fathers poſterior Debt, 
ly.if the Bonds were Delivered, for there is no ground for any ſuch thing by 
the AR of Parliament, 1621. which relates only to Deeds done. after the 
Debt contraded, neither is there any ſufficient ground of fraud ,” that the 
Bonds werenot made publick or known,there being no obligement upon 
Parties to' publiſh the ſame , and Creditors have leſs means to know. the 
Debts of other anterior Creditors, then of Children, having a juſt ground 
to ſylpcA; that. they may be provided.,and to enquire after the ſame, ng- 
ther doth the delay of the Term of paymant import; either frayd,, or that 
the Bonds were donatianes mortis cauſa. - | 
The Lords would not Suftatin the Reaſons of Redution;upon the At 
of Partiament, 1621. or vw the general ground, that poſterior Debtsyere 
preferable to all Bonds of Provifion , but ordaiged -the Puxſuer to gonde+ 

{oend upon the particular ground of fraud in the Caſe in queſtion. 


| January 22: 2669. 


excrmpted. It wasanſwered,that the Members ofthe Colledgeof 
ultic er further .cxtended then tothe Lords Advocares;Clerksof Sef- 
ton,and the Writters tothe Signet. It was anſwered, that asthe Signet dependy 
wh An upan the Lords of Seflion,and Wiitters:thevers, are of 

olledge of, Juſtice , , ſo. the Chancellery depends in the fame way upon 
the Loxds,. who iffue. Orders thereto from time to tim/ 20 give out 
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Precepts dire& to Superiours,or toBailliffs, Sheriff for Infefting of Supplicants; 
and therefore the DireRor of the Chancellary, being Writer in that Office, 
muſt enjoy that Priviledge , as well as the Writers to-the Signet 3 for albeit 
the Dircor gives out Precepts and: Brieves' of Courle, without the Lords 
Warrand, fo dothe Writers to the Signet, gtve out many Sutamons of courſe 
without Warrand. | 


The Lords found the Dire@or of the Chancellary to be a Member ofthe 
Colledge of Juſtice, and therefore Suſpended the Letters, 


' The ColleHor general of the Taxations contra The Maſter and 
Servants of the Mint-houſe. Eodems die. 


He Maſter of the Mint did alſo Suſpend for him and his Servants on 
| this Reaſon , that it was their ancient Priviledge to befree of Taxa-. 
tions , for which they produced certain Gifts, by former Kings of 
$:otlend , and Decreets of the Lords. It was anſwered, that the AZ of 
Cinvention gives only Exemption to the Members of the Colledge of Juſtice, 
and Diſcharges all former Priviledges and Exemptions. It was anſwered 
that Ads of the Comvention muſt be underſtood ſelvo jure, whichtakes place 
even in Ads of Parliament. 244, They produced a late Gift ,- granted by 
the King in Arzo 2668; 'Exeeming the Maſter and Servants of the Mint from 
all Taxation , Impoſed or to be Impoſed, which is paſt the Exchequer and 
Privy Seal, ſo that the King whohath Right to the Taxation; might Diſcharge 
be fame to whomſoever he pleaſed. | BY 

The Lords in reſpe& of the new Gift, did Excem the Officers of the Mint; 
and Suſpended the Letters. es 


The Daughters of uniq#hil Chrichtoun of Crawfoordſtoun contre 
T5 ; Brown of Ingliſtoun, Eodem ate. 


_ He Daughters of imquhil Crichtown of Crawfoordſioun, as Heirs appear- 
| F and to him immediatly after his Death, gave in a Supplication to the 
Lords, defiring his Charter-Chiſt to be Inventared and Sequeſtrat. 


Which the Lords granted, 


- But before the Commiſhon came to the Houſe, Williatt Lowry the Ladies 
Nevoy , upon notice of the Order, Rode Night and Day, and prevented 
_ ſo that all the Writs were carried from Crawfoordioun to 1nglis- 
0m. P13 
- Thereafter the appearand Heirs raiſed Exhibition, ad deliberandm, againſt 
the Lady and others, wha produced three Diſpoſitiohs, by Crawſcotaſtous, 
in favours of Brewn of Ingliſovw , who had Matried 6he of his Daughters, 
and the Heirs of zhat Marriage, whereby he Diſponed his Eſtate of Craw- 
frordiZoun tothem, with a Bond of 20000. pounds, the intent whereof ſeems 
to have been, that = might have Appryzed, to'make the Diſpoſition ef 
&tual, and ſhe and William Lowrie having Deponed , acknowledged that 
the Writs and Charter-Chiſt were carried out of Crawfoordftoun to Engliſ- 
ix, but Deponed that they knew not whether thir Writs were amongft 
them or not, or whether they were formerly delivered to 1ngliffosn himſelf, 
Who is now dead : There was in the Exhibition Libelled a Declarator, 
that the Writs were null, as not delivered , and that being uriwarrantably 
taken out of the DefunQs ng” - , after the Eords Order to thecon- 
: trair, 
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trair ought to be put back and Sequeſtrat, till the Rights of Par: 
Ro > iſe he Purſuers did now infiſt in. this laſt nt. os - > 
whichit was anſwered, that the Writs being Extubit to the appearand Hei, 
ad deliterandyms , and they having ſeen them , they could haye no furthe, 
intereſt, but the Lady Crawfoordſtour Tutor to her Oy Inglifonr, ought 1, 
have them up again, who produced them 3 neither is it, nor can it be jg, 
tryed, that theſe Writs were unwarrantably taken out of the Charter. 
Chiſt, after the Lords Warrand, ſeing their Oaths bore , that they kney 
not whether theſe were in the Charter-chift or not z and therefore, be; 
a Pupils Writs, in his - quem” prongs by his Turrix, they cannot he take 
from him or Sequeſtrat , eſs the unwarrantable medling therewith were 
proven. 2dly, By a Diſpoſition of the Moveables to the Lady produceg 
ted by the Defun&, it bears a Delivery of the Keys of the Charger. 

Chiſt to her, to be Delivered to Ing/iifovn with the Charter-Chiſt, which 
is equivalent as if they had been Delivered to Inglifieun himiclf, and the 
was content to be Enated to produce them when ever the Lords found 
cauſe} It was anſwered, that the Lords Warrand being anticipat, and the 
bulk of the Writs in the Charter-Chiſt carried away, it muſt be preſumed, 
that theſe Diſpoſitions, and that Bond was amongſt the reſt, and Omuſthy 
returned iz ſtat quo. | 

The Lords found this alleadgance Relevant, unleſs the Defender would 
inſtruft that theſe Writs were not in the Charter-chiſt the time ofthe Order, 
but out thereof in Inglifieuns hands: arid yet they allowed the Partics 
ently to Diſpute whether, albeit theſe Writs were in the 
Ingh/ioss or bis Tutrix ſhould have ther up, or if they ſhould reguin $e- 
queſtrat. 


Mr. Jawes Drummond contra Stirling of Ardech. Janwery 23, 1663. 
M- Tame 3 Drummondbeing Donator to the Eſcheat of the Laird 
WW 


Glenggies, wes Exhibition and Delivery of a Bond grantedby 


James Henderſon, containing 2099 


George , TMeRks pyit- 
ty ipal, and by him Afﬀigned to umquhil Glewegies , and thereby 
falling under his Eſcheat , and the Bond being produced by Ardedh, the 
Donator craves the ſame to be Delivered to eaArdoch. It was anſwered b 
Ardoch, that the _ ought not to _"——Y to the Donator, war 
it cannot belong to him, in refpeR that Mwſhet., who bythe | 
became Debitor. to Glewegies, had. two Bonds granted bog — 
containing 3000, merks, wherein Ardech is Cautioner, whereby this Bond 
of 2000, merks, due to Glenegies, was compeniſed long before .Glenegitr Re- 
bellion. It was anſwered for the Purſuer, that Compenſation is, act; Reles 
- vant, unleſs it had been aQtuallie poogened in Judgement , er:Fxtrajudids 
allie ſtated, by the Parties offering and accepting the Compenſayon. 24h, 
Thar the ay; wage 1s No wayes Relevant againſt the Donatgr, who has 
Ripht-to the Debts due by the Rebel, g3dly, Ardoch had no Intereſt toiah 
age. the Compenſation, which could only 'be proponed by Mſbe+ the 
ha - org oain ns Ardoch uy Oran emerge ning" The Delcnder 6 = 
wered. , tion- 15 Competent ipſo j#re, from the tame: 
ſams be:mytuallie due by the Debitcr and We Itor , in; the way a. 
they, had mutual Diſc each to. other 3 and therefoxe when an 
Aſhency ſyeth or Chargeth , penſation is always. Suſtai 


_ 
him upon Debts due by the Cedent before the. Aſſgnatign, albeit _ 
prafation was not actual 


y ſtated before the ſame; neither is the Dems 
cre 


- —- 
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here in better eaſe then an Afligney , ſo that when he purſues Vp fhet Debj- 
tor to the Rebel , Muſhet may alleadge Compenſation upon the like Debt 
due to him by the Rebel before the Rebellion, and the Defender hath good 
Intereſt to propone the Compenlation, becaufe he is Cautiones to Glenegies 
for Muſbet, and if M»ſbet be forced to pay the Dovator, without allowing 
Compenſation, Ardoch will be neceffitat to pay Maſbet, ta whom he is Cau- 
tioner, and therefore hath good Intereſt to prnpons that by the concourſe of 
the two Debts , they are both exrin, and he is. not obliged to Deliver up 
to the Donator the Bond Conftituting Maſhets Debt. 


The Lords found the Alleadgance proponed for Ardach Relevant and Com- 
ent, and that Compenſation was Relevant againſt the Donator upon Debts 
due by the R: bcl before Rebellicn, 


Sir Jokn Weizs contra Farquhar of Towley, Eodems die. 


Ir Joln Weims baving Charged Farquhar of Tywley for the maintajnance 
of his Lands deu in «Arno 1648 He Suſpends on this Reaſon, that 
by-the AZ of Parliament 1661. appointing this mainrainance to be uplifted by 
Sir John Welms, ſingular Succefſors are exeemed i824 eft, jn one part of the 
Lands he is ſingular Succeſſor to Sir Robert Farquhyr, of anothec part, he 
has a Diſpoſition from his Father , for Sums of Money particularly cxpreſt 
in the Diſpofition. It was anſwered to the firſt, That the Exemption js 0n- 
le in favours of ſingular Succeflors, who had bought Lands the time of r!;c 
AR, ita eft, Sir Robert Farquhars Diſpoſition is after the AQ: neither 
doth it appear that a competent price was payed therefgre, and as tors his 
Fathers Diſpoſition, though prior totheAR, yet theNarrative thereof, betwixt 
Father and-Son, will- not inſtruftthe Debts, unle6 it be otherways inftruc- 
ed, nor can it bemadeappear to be juſt price, 
The Lords found that the Exemption could not extend to ſingular Succeſ- 
ſfors, acquiring after the Att, for if atthat time the Lands were in the hands 
of himwho was Heretorin Arno 1640, or his Heirs, nothing ex poſt faFo 


' done by them, can prejudge the Right Conſtitute by the AQ, which doth 


not bear anexemption to fingular Succeſlors whe ſhould acquire, but only to 
theſe who had acquired. 


They did alſo Ordain the Defender to inſtru the Cauſe onerous of his 
Fathers. Diſpoſition, but would not put the $yſpender to Dilput the Equi- 
valence of the price , unleſs « were inſtrufted that the Diſpoſitions wereSi- 


mulat, there being a great latitude in prices ,- according to the pleaſure of 
Parties. 


Alexandcy Cliflolme contra Lady Brac. January 26, 2669. 


| A od Chifholme having apprized certain Lands from the Heirs of Sir 


Alexander Frazer of Brae , and thereupon inſiſting for Mails and Dy- 
ties. Compearance 1s made tor the Lady Brae, Sir Fames his Rylict, who 


being provided by her ContraQ of Marriage to certain Lands, with gnOb- 


ligement that they ſhould be worth 2400. merks year] , ber Huſband did 
thereafter, during the Marriage , grant her a Tack of the whole wi 
Lands he hadthen, with a general Affignation and Diſpgſition ompi42p 6o- 
#orum , the Tack bears to be for, Love and Fawyr , and that the Lady may 
be m, the better capacity to aliment his Children, and bears 20. paund of 
Tack Duty , in caſe there be Child:en, and a Puty <quiyalent tothe Rene 
of the Land if there be none, the entry to-the Tack is atithe next Term 


3 2 af- 
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after the granting thereof , and not at the Huſbands Death, Upon this i+ 


was alleadged for the Lady, that ſhe ought to be preferred to the Mai's 


: and Duties of the Lands in queſtion, by her Tack cled with-Pofſ..ion 


her Huſbands Poſleffion betore contraQing of thir Creditors Deb:, which 


muſt be underſtood her Pofleflion fante matrimonio, and by her own Poſ. 


ſeſſion, after her Husbands Death , before Chiſholmrs Apprizing or Inch. 
ment. It was alleadged for _ , that the alleadgance founded upon 
theTack , ought 'to be Repelled. Firf, Becauſe it is a Donation betwige 
Man and Wite, null of it ſelf , »iſs morte confirmetur , and (© is ſtill amby. 


| latory, and in the Husbands power , during. his Life, and is in the fame 
caſe as Bonds of Proviſion granted to Chilaren , and keeped by their Fa. 


ther , which being ſtill in his power., any Deþt Contra@cd after would he 
preferable thercto - So here this Tack being in the. Husbands power, the 
ContraGting of a Debt thereafter is preferable thereto , and is an Implicit Re. 
vocarion thereof, 2dly, This Tack being a moſt fraudulent', latent and 
clandeſtine Deed betwixt Man and Wife , whereupon nothing followed in 
her tHusbands Life, the Creditors having no way to know any ſuch thing, 


| and having ContraQted bona fide, are Inſnared and Detrauded thereby; and 


the Lords having Dcclared, that in regard they had Reponed the Lady a 
gainſt a former Decreet : She ſhould now Diſpute her Right of the Tack, 
as in a Reduction, againſt which, this would be an unqueltionable Realon, 
that it isa latent, fraudulent Contrivance, containing a Diſpoſition ownivs 
bonorem. It was anſwered for the Lady to the firſt, That Donations be- 
twixt Manand Wife, ate not by Our Law and Cuſtom null, but are vali 

aprincipio,” unleſs they be afually Revocked : and albeit Implicit Reyo- 
cations has been Suſtained by D:ſpoſitions, or Infeftments of the fame Land 
to others, yet never by a Perſonal Bond or ContraQing of a Debt, poſte- 


rior. To the ſicond, The Ladies Right can never be Interpret iz frady 
t 


creditoram, there being no Creditors the time of the granting thergol, and 
l 


- the Husband being free » and Incapacitat by no Law, an lnfeftment ofthe 


- remainder ofhis Eſtate to her, ſo Cautioned as this is, is both legal andfi 


vourable + and albeit in the' fame, there be a Diſpoſition o#nism boxes, 
which carinot reach to Goods acquired after the Debts , yetthe Tack is yz 


-. lid &- atile per inutile non vitiatur, 3aly, Albeit this Tack bear to be a Do- 


nation, and for Love and Favour ; yet it is neither Fraudulent nor Re- 
vockable, becaule it is donatio remuneratoria, granted by the Husband , who 
was obliged to make up the Joynture Lands , contained in the Contratt of 
Marriage, to-2400. >. & ot which they came ſhort of four at the Degimaing, 
and other four have been Evided. It was anſwered for Ch:ſholmethe C! 
tor, that this alleadgance was no ways Competent againſt, him , whois a 
Creditor , contratting bona fide; but the Lady ought to purſue her Son, 
as Repreſenting his Father , for fulfilling her Contra& , or atleaſt cill that 
bedeclared againſt the Heir, who isthe only competent Party, the Creditor 
muſt Poſſcſs conform tohis Right. 2dly, Whatever was the Husbands Oblige- 
ment,the Husband hath not granted this Tack in Remuneration or Satisfation 
thereof, butexpreſly for Love andFavour,without mention of any other Cauſe. 
It was anſwered, that the expreſſing of Love and Favour, which may relate 
to the general Diſpolition, cannotexclude other Cauſes; and albeit itmake 
"the Tack a Donation, yet it is well conſiſtent to be a Remuneratory Donation, 


_ which is not Revockable. 


The Lords found the Alleadgance Relevant, that this was a Remunera- 


' ory” Donation, . and that there was alſo much wantmg of the Contralt of 
.. Marriage, and found it competent againſt this Apprizer, and fuperceedes 
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to give anſiver to. the other Points , that iF-it were not proven Remunera- 
tory, whether it could be Reduced as latent and. fraudulent, at the Inſtance 
of p« ſterior Creditors, or as being 1n the Husbands yower,was indirefly Res 
vocked, by Contrafting of the poſterior Debr z havis no more Eſtate to 
burden with his Debt. 


Boil of Kelbarn contra Mr, Jobs Wilkie. Fodem die; 


Oil. of Keiburn having gotten a Commiſfion from the Presbyterie 6 Ir- 
B ring , to.uplitt ſome vaccand Stipends, he gave Bond to pay to thetrtt 
850. pounds therefore, and being thereafter Charged by Mr. Lobn Wile, 
Collector of the vaccand Stipends, Kelburn payed him 60c. merks, where- 
upon Mr.Jobr gave Kelburs his Diicharge of theſe vaccand Stipends,and of his 
Bond to ti e Pre:byterie , with abſolute Watrandice of the Diſcharge, eſpe- 
cially bearing to relicve and tree lim of the Bond to the Presbyterie , there. 
after Kelbern was Decerned to make payment of that Bond, after a long De- 
bate Mr. john Wikie compeared , whereupon Kelburn Charged Mr. John to 
pay him the &50. pounds, with Annualrent and Expences, upon the Clauſe 
of Warrandice, Mr. john Suſpends: on theſe Reaſons, . Firft, That he was 
Circumveenved , never having read the Dilcharge. .2dty, That Clauſes of 
Warrandice ( however conceived ) arenever extended Rm by the Lords, 
then to the Skaith and Damnaye of the Party Warranted , which it it. be 
Componed for never lo little , the Warrandice reacheth no further then the 
Compoſition , and it can never be extended ad captardum lucrum ex alterius 
dammno, \o kellsrn having gotten Stipend worth 850. pounds, he cannot leck 
the ſame back again » but only the 400. pound he payed out. It wasan- 
fwered , that albeitigeneral Clauſes of Warrandice, be ſo Interpret, yet this 
s an expreſs and ſpecial FaQion, to relieve K: lbs n of this Bond, which, 
if it had .been per ſe, would have been valide , although without an 
onerous. Cauie, and cannot be lefle valide, having ſo much of an one- 
rous Cauſe. . 


The Lords did take no tiotice of the Reaſon of Circumvention, Mr. Jokre 
being known to be a provident Perſon , 'but Reſtrifted the Warraiidiceto 
the 4co. pounds received by the Suipender, and Annualrents thereof, and 
the Expences of Plea againſt the Prexbyterie, and found it no ways alike, as 
if it had been a PaQion apart, but being a ſpecialicy in a.Clauſe-of 
-- "Wann it was to be Interpret accordingly , prv damno O- intereſſe 

Yo | 


Lady Braid contra Earl if Kinghorne. Eodem die, 


ereis a Bond 10000. pounds granted to the Earl of Bachar Princi- 
| pal, andthe Earl of Kinghorne Cautioner to umquhil ©, - 
Moiſen of Darſie, and Dam Nicolas Brace, now Lady Braid, then his 
Spout > bearing Annualrent, and a Clauſe ſtating the Principal Sum after 
x Term, as a Stock to bear Annualrent, and '1 etmly Penalties in caſe of 
failzie. This being called is preJertia , It was alleadged for Kipghorne 
that Annual of Anpual was a moſt Uſurary Pattion., rejeQed by all Law. 
and our Cuſtom , and cannot fubliſt in whatever Terms it be conceived, 
otherwiſe by the like PaGion , the. Annual of that Annual wight bear. An- 
nual, and fo perpetually multiply y/- and if this were Suſtained, there would, 
never be a Bond hereafter.in other Terms. Ic was anſwered, that Bonds of 
Eorroboration, ſtating Annualceats into Principals by Accumulation, have 
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ever been allowed, and though that be done after the Annualrent is become 
due, rhaking it then to bear Annualrent, there is no material difference to 
make it bear Annualrent by a paCtion ab ante, but not to take Effect till the ' 
Annualrent be effeQually due, It was anſwered, that Cuſtom had allow- 
&d the ſtating of Aanualrents after they were due, intoa Principal, becauſe 
then being prefntly due, they might inſtantly be ExaQted ; but Law anq 
Cuſtom hath rejeRed the other Caſe. + The Purſuer further alleadged, thir 
ſhe being a Widow, and this her Livelichood, Annualrent at leaſt ſhoy1q 
be ue tor the Annualrents, ſeing ſhe is ready to Depone, that ſhe borrow. 
ed money to live upon, and payed Annualrent therefore, or otherwile the 
Termly Failzies ought to be Suſtained. 


The Lords Suſtained the Defenſe , and found no Annualrent due of the 
Annual , ' nor Termly Failzies, ſeing there was no Charge at the Purſuerg - 
Inſtance againſt this Defender, and that he was a Cautioner , but modifiet 
for all 100, pound of Expences. 


Bell of Belfoord contra L.'Rutherfoord. January 27, 1669, 


Ell of Belfoord being Infeft in an Annualrent by the Deceaſt Lord 2e- 
B therfeord, out of certain Lands , purſues a poinding of the ground, 
Compearance is made for my Lady &#therfoord, who alleadged ſhe ought 
to be preferred , as being Infeft in an Annualrent of 2000, merks yearly, 
upon her Contract of Marriage, beforethis Purſuer. 24y, Thar ſhe ought 
to be preferred, for an Annualrent of 2000. merks yearly of additional Joyn- 
mare, wherein ſhe ſtands alſo Infeft publickly ; and albeit her Infeftmentbe 
poſtertor to the Purſuers , yet his Infeftment being baſe, not cled with 
Pofſcfion , before her publick Infeftment, ſhe is preferable, The Purfuer 
anFyered , that before the Ladies Infeftment on her additional Jointure, he 
hed wed a Citation for-poindmg of the Ground, and is now Infiſting for 
a Decreet thereupon , which muſt be drawn back to the Citation , and is 
ſufficient to validat the baſe Infeftment, that it be no more from that time 


fotth reptite Clandeſtines | 
' Which alleadgance the Lords found Relevant, and preferred the Purſuer 
to the Ladies additional Jointure. 


It was further alleadged for the Lady; that ſhe was Served , and ken 
ned to a Terce of the Lands in queſtion, and muſt 'be preferred, as toa 
third part- of the profits of the Lands, conform to her Infeftrmentupon her 
Terce. The Purlner anſwered,” that her Service, Kenning and Infeftment 
of Terce, axe poſteriour to his Infefrment of Annualrent, and poſterior to 
his Citation foreſaid thereupon. It was anſwered for the Lady, that her 
Terce being a Right Confſtitute by Law, by the Death of her Hugband, al+ 
beit it be Served and Kenned after , theſe A&s are but Declaratory of her 
Right , by h& Husbands Death, and do Conſtitute her Right, not front 
the date of the Service, but from her Husbands Death, which isbefore the 
Puarſyers Citation, ſo that his Infeftment _ by her Husband, before 
bis Dearth, not having been cled with Poſſeffion in the Husbands Life, it 
remained at his Death as an iticompleat Right , which cannot exclude her: 
— by TRge. Arey ro os = Infeftment is hg" et 
a Rigft , although by a ſpecial A of Parliament poſterior , publick 
rr are rare third, unleſs the baſe In t hath been ded 
with Poileffion, 'which canmot be extended beyond the Terms of the A#ot 


Parſiament , and fo cannot be extended to a Terce, but as the bate _ 
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ment would have been a ſufficient Right, agamſtthe Husband and his Heirs, 
ſo it muſt be eſteemedas.debitwwreate , atieQing the Ground, and his Lady 

| can have no more by ber Terce then'the thixd ot what was free unaffeded 
before his Death. bn 

The Lords found the bafe Infeftment fufficient to exclude the Terce 
pro tanto, and that as to the Husbands Her” or ReliQ , it was a fſuffici- 
ent Right. - 


Stirling contra Heriot. Eadens die, 
Stirling Son to Commiſlar Stirling , purſues for a modification 
of an Aliment out: of the Liferent of Helen Heriot, his Fathers Wife, as hav- 
ing the Liferent of the whole Eſtate. ol 
The Lords Suſtained not the Aliment , in reſpe& the Defenders Life- 
rent was very mean , and the Purſuer was major, and keeped a Rrewary, 
and ſhe kept one of his Children, and that he was not frygi aut bone fame. 


Robert Brown. contra Jobnſtoun of Clacherie, Febraary 1. x669. 


Qbert Brown purſues John#oun of Clacherie, far payment.of 2200. pounds 

contained in a Bill of Exchange,ſubſcsibed before two ſubſcribing Wit- 
neſles, and marked with Clacheries hand , there was. ſeveral ether Bills for 
| mp2 -_ produced, marked with 'the like mark, and none compearing 


The Lords cauſed Examine the Witneſſes inſert, who Deponed that Cls- 
cheris ba Is _ , ru ed, __ 
faw bim put to this mark to the Bill in queſtion others Deponed, 
that they had accepted fuch Bills in regard of his Cuſtom, and had obtained 
paymentfrom him, without any Debate thereupon. | 

The queſtion aroſe to the Lords, whethera Sum above an kundred pound, 
could be proven by fuch a Writ, that had only a taark, and having demured 
upon it before, till they ſhould try if any ſuch caſe had been Suſtained for- 
merly, and none having been found Suſtaining any Writ notbeing Subſcrib- 
ed with the whole Name, or at leaſt the Initial Letters of the Debitors 
whole Name, It was offered by ſome, that Clackeries Oath might be taken 
ex officio, or de celummis, not fimply to refer the Debt to his Oath, but 
w that truly he ſer to this mark , before theſe Witnelles ; but Robert 
DOI dying, the Lords would not defer , but decided the Caſe, 
and found that this Writ being a Bill of Exchange among Merchants,and Cls- 
cheries cuſtom ſo to grant Bills of greater importance ther this, being clear- 
TRE and none appearing for him, they decerned agzinſt- him upon 

Bill and Feſtimonies, many of the Lords being of different Judgement, 
and that it was of dangerous preparative to encotrage Forgerre; but it was 
Suſtained only: in all the- particular Circumſtances aforefaid, arid not to be 
a general Rule. | 


John Boſwe! contra Town of Kirkaldie. Zadem die. 


Town of K irkaldie having: given a in Bill to ſtopthe Interlocutar of 
the 22, of July 1668, of the Proceſs againſt them, and having ob- 
; Jeided againſt that Article of he Libel, whereby Jolm Beſemel craved Ripe: 
tizion of what he was ſtented for; for Charges ob Commilfions to the 'Con- 
ventian. of Burrows, upon: this Ground, that the Converitiua of Bagjows 
was 
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was authorized by As of Parliament, and:Cormilſionersis orildined to meet 
yearly thereat, -which' being a burden -arifing from the Authority: of Partia- 


ment, theſe who have Tenements in the Town, or Lands in+the Burghs . 
Lands are lyable pro rata, and did again reſume the Debare anent the tecong 


Miniſters Stipend, and being heard thereupon ## preſentia. +. . 

.. The Lords: adhered to. their former Iiterlocutor anent the Teinds, ang 
found nothihg could make Jok# Boſewel lyable for any part of the ſetond Mi. 
niſtets Stipend, except what was due by Law-out of his Teinds, or what 
was due by his own conlſerit,' or by cuſtom of 40. yeats, and found him nor 
lyable for Charges of Commiſſioners of Burrows, which though authorizeg 
by Parliament, yet the intent thereof was Trading 3 ahd though the Cop. 

' vention rhight equaliſe the proportion of Taxations amongſt'Burghs, which 
did concern all having Land therein : Yet that being a caſe metrly contin. 

gent, they would not upon conſideration thereof , pur any part” df the bur. 

Ton wpcin dine who had no Tradc. TR | T1974 

John Boſwel eontra Lindſay of Wormiſtoun. February 3.1665. | 

T% Boſemel being appointed Commillar of St. Andrews by the King, and 
before the Reſtitution of Biſhops , after their Reſtitution ; the Arch-bj- 

mop named Z#ndſay of Wormiſtogn Commil ar, and agreed him ard Joby Buſe- 
wel, on theſe Terms, that Jobw ſhould have the half of the profit of the place, 
whereupon Wermiſtoun grants a Bond to Joo Boſewel, to Compt and Reckon 
for the Profits of che half, and to pay the ſame to Joh Boſemel termly, and 
quarterly, and if any queſtion ſhould ariſe betwixt them in the Accougy 

aro ſhould ſubmit himſelf tothe Arch-biſhops determination, and acquiel 
» John Boſewel Charges upon his Bond. Wormilitoun Suſpends I 
was alleadged for Wormiſtoww, that his Bond did contain a Submiſſion tothe 

Arch-biſhop, who is thereby the only Judge Conftitute in theſe A 
It was anſwered, . that this Bond was only Subſcribed by Formiftewr hin 
and a Submiffion muſt be Subſcribed by both Parties, and that it behovy 


to be underſtood to laſt but for a year, and not to impott a Liferent Sub- 


miſhon, neither could. it be exclufive ofthe Lords to decline their Authorj- 
ty. The Suſpender anſwered, - that this Submiffion briag a proviſion inthe 
Bond Charged on: Which Bond being accepted by the Charger, his ac- 
proce makes his conſent to the Submiſſion, in the ſame way as if he had 
Subſcribed the ſame : And there is no Law to exclude a Submiſſion for 


two years , or a Lifetime, rhore then for one; and it is not a declining of - 


the Lords Jurifdition, it being moſt ordinarly ſuſtained, no Proceſs, becauſe 
there & a Submiffon ſtanding, | 

.. . The Lords found that there is here a Submiſſion, not ending by a year, 
and accepted by the Charger, and that thereby the Arch-biſhop in the firſt 


place, ought to; give his Sentence, which if he refuſed , or it it was ini, 


.quous, the Lordswould cognoſce thereupon, as in the caſe of other Arbiters, 
.and Afigned therefore to the Arch-biſhop, the firſt of Jexe to determine 
thereupon. 


- . - Kilburnie contra Helrs ef Tailzie of Kilburnie.. Eodems dies 
Q he and Lady Kiburny did infiſt in the Declarator againſt the 
-- F- - Heirs of 'Tailzic, Diſpute the 20,. of January, -and according tO 
-the :Interlocutor then ' given, gave in a condeſcendence of Kilburuies 
-Debr , amounting - to phy | 
-of; the Land did: not exceed thirty fix hundred merks. » It was al- 


leadged , that the Atinualrents were here accumulate for five __-”" | 


FRWwObRQO BS pnmognihnOfmurmr GaGa aL... __ 


one thouſand pound , and that the Rent , 
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Kilbsrnies Death , which pught not to be, the Lady having Poſſeſſion of 
the Lands, and ought to have payed the Arinualrent,and the Clauſe icpower- 
ing her to Sell, is only for ſatisfying  Ki/h»rnies Debt , dye the thng of 
his Death, which cannot extend. to Anoyalrents, due after his Deich 

that theſe Annualrents were truly payed by; the Lady , and ſo cotiſd;,nbr 
come in as a Debt upon the Eſtate. 2dly, The Move-ble Debts ought" to 
be fatisfied by the EE which muſt firſt be Exhquſted , the Lady 
her ſelf being Executrix, and ſo cannot burden the Heirs of Tailzie, Kats 
Eſtate ; for if hey, had been Diſtreſt *, they could have. crav 
payment from her, gyuoad wires jnventary , .{o that the principal Suns 


ns Bot 
extending to 40000, Pounds,and the Lands being Bought by Gr 6K, at 
the Rental of 4000, Merks, -and 20000. Muirks being gotten mare for 
the Lands then the Debt, the power of $cl)ing granzed to the Lady n the 
Diſpoſition, can never extend to fo yaſt a difference, albeir a ſmall diffe- 
xence of the price would not . be noticed : and- laſtly -it was offered to find 
a Party,who would rake a Wodſet of the Lands, in farisfaftion of all the De- 
fans Debts, ſo that the Lady cannor, in prejudice of the H-irs of Tailzie 
Sell, where Wodſetting may do the turn, and the Wodſct ſhould con- 
tain a Reverſion, and no Requiſition z and whereas it might: be pretend- 
ed that the matter was not intire, becauſe the Lands were aQually Sold to Gretn- 
ock, he offered to Conſent, and Renunce his Bargain, It'was anſwe: E4, *that 
this Clauſe de nor alienando, being againſt the nature of Property, wds'odi- 
ous, and not to be extended, and the faculty of Selling, or aftefing, bein 
faitable to the nature of Property was favourable , and nor to be reſtri& 
further then the Defuns qwn Words, and Tcrmes, who. baving gj 

. . power to his Naughter to $611, or aff. che Lan.'s named. , 7 
of bis D5bts, and not having {aid (10 Sell, or burden fo much of ihe By 
35 were equivalent to the Debt; neither having daid ſo much of the Debe; 
3s exceeded his- Moveables,or his Moveables being frſt exhayſted) i: is "oſt 
rational, and to be preſumed to b- his meaning , that as to his 'Moveables 
be did not burden her at all; and that this part of his Lands he.ſet apart for his 
Debt, for he underſtood his Debt to be about the value of it, otherwiſe he 
could have et apart leſs Land, or could have more limiged the Fa-uty f 
Diſpofingz but the principal Sums of this Debt being 45000. Pour'ds, ard 
the Rental notbeing pretendedto have been above 4000, Merks, theprin-- 
cipal would amourt to the value of the Land at x5, years Purchaſe, and 
there being unqueſtionably a latitude to one to'Sell at ſuch a Price, 
as in diſcretion he fit, though he had. fold at twelve years Purchaſe, 
or not under the Jowelt Rate of Land; ncjther could the Buyer bequarrelled, 


nor-the Scller, as incurring the Clauſe irritant, 'and therefore the Lady hay- 
iog Sold at a far greater Rate then theprdinar, Greizoch and the Town 
of Glaſgow being both dealling for the Land , they to make a Harbour 
there, and he not to {utter them, in prejudice of his Town, and Harbour in 
Gredug't, there is no reaſon to exclude: the Lady from: the benefit of her 
poder pony eye er} 1 yy 
e Clauſe gives her power to Se .y and does 

livit her to either of them, vÞ 28 hy = 

The en _—_—_ Dalai and declared that the: Lady had war- 
ramably Sold th , and that the principal Sums being ſo coofiderabley. 
although the Remal had been more, 4 were  ſyfficient ,, and i 


% 


= 


that the Clauſe laid no necefity uponher to exbauſt the Moveables, and chat 
ſhemigtuthereby Wodſet, or Sell at her pleaſure, F NICAP 
Z | Faves 
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0h 7" Dyeves comm ' Alexander Sotho, Felruary by 1669: oy 
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y 100. pound to the Poor, = 100. 


ſure. "2aly , "That they could not a ſo. Fyne bim' tot e Poor 


L 
| h tle.” rlucrs own Servants, Charge ” 6} red 
IA jer ks Bak ender was cotnpearing,and objetted* Tock, 
we hability of the \ $npan then,” and therefore cannot now wr 4 hon 
Teſtimonies, ad, at it was 'moſt proper for the Commillars' to 
upon Slander Ga t1,. neither was his ſranding i in order to oRepen 
tance: byeim'order £0 reſtoring” the Parry - to his Fame. 3; © * , 
The" Lards" &p ', the Reaſons , and Suſtained the Docrr'n 
Fins. Ys 1nd @1:L 5% UID * 


Me, w * Chit « contra Stevpſo, Bude die. 


: y 


Few C land Charges Fobn St:yinjon upon a Bond of 406. 

\ 3, ing Annyalrent ,, he Suſpends on app ery that / $05.Vak 
1 Ni -him more for Vial, being his Tennent, which waz wow 

Ea before this. time, bur after the Date ofthis Bond, and craved an: 

ron\thefeupon, not.only from! the Date of the Sruidivg, 4 but % 

time the Vitualrentway as, NY 


5 Whheb this Lords'Guſtained. ji bs + 
; . ale contra oF 6. 1669, © 22 
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þ R. bet Rate havin made a Confi gnation of certain Bonds, th 
| ”_ of all other Fhts ;.with'a' Ditpoficion of ip Boy For 
Umgylile Roi ent 'Bil+ her Bfother,. who ha' "named Mr."Pavid kt 
Execcutor, univerfat Legator , did upon h "Death-bed' acknow 
hat hjs Page ofition wasin truſt to y% own behove, gunned wpcy 
Lag maBy any; va ſhe being-a Baſtard, unlels ſhe 
ouſt wer Means. weld be Conkſcat by. her Baſtardy; Jahr oy 
Jues 'N id, Mr. Devid Rule to: deliver back ber Aflignatioh, with ber © 
Writs, The Defender alleadged the Lybel' was no way Relevant. 
He Ls AG g.Libelled-but the Defundts acknowled tofa Truſt apo 
Death:bed and'that offered woibe;pro royen. by Witoeſles only, but Firit, The 
Frijſt-behoved tatbe declared: by a Declarator, and not thus by an Exhis 
in SI 2th JT by is _ probabable eripts ve] jor emento, bemg a matter 
dly, He was the Rights AG gned, 3nd Diſponed, 
UpO can —_—_— the Defunds 
adicial,.Contefſion without Writ.., albeit it 
bath: Fj it, caynot be known 40 animo,fuch 
vids nvg ene, Thakur afro. the Truſt might 
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e Kejet { of lence by ing conveened before the. Commillirs 
with r Slandering ames Deaves Procurator before the Com- 


Met him.a. falſe an G publi y. in the Parliament Houfe, 


fs Jag being proven þ Wimelles, he was De 
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bevery well Lybelledywith the Exbibition,and albeitthe DefunGs Confeſſion 
would not alone beſfuffcient to prejudge his Heir,yet it way” Wc: mane ng 
24 an evidenceof Truſt, which cannot be __ to probation 
bit hath ever been found probable by other evid-nces, eſpecia [hes 
Perſon truſted is Nead, and the Purfuer condeſcends upon theſe evidences 
adminicles of Truſt, Firſt, Conmunis fams. 2d , The Affignation _ 
Diſpoſition bears no Reſervation of the Diſponers Liferent, and yet ſhe con- 


' tinued till in Pofſcfon , and her 8cother C whom ſhe Entruſted ) never 


medled,” which he would not have done, if the DiÞolicion-hadbeen for a 
Cauſe Onerous, or to his own behove. zdly, He did folemaly , ig pre» 
knce of Witnebes above exception , acknowledge the: Truſt on his 


Deach-bed. 


'The Lords Suſtained the Summons , and would not aſtri the Purſuce 
to prove by Write, or Oath of Party, but ordained Witnefes to be Ex-+ 
amined ex officio, ancnt the evidences. and adminicles condeſceuded on by 
the Purſer. 


black contra Dawid French, Febraary g. 166g. 


Lands of Milr-bwrn: being holden Waird of the Dutcheſs of Hamil- 
toun , :after. M1ln Learns Death the Duke and . Dutcheſs grants a Gift 
of the Waird to Mr, | vert Black, who purſued for Mails and Darics ; 
and likewiſe David Fre:ch having Appryzed from Milr burn, and having 
Charged the Durcheſs before Ailhe-twrns Death to Receive him, he purſues 
the Tennems for Mails and D.ties, who $uſpend upon double eoYnding. 
In 'the Competition it was alleadged for the Appryzer , Bift, 
his appr) ting being a Judicial Sentence, did Dofatk Mits burt the Va 
n the fame way as if M:/p+amm had Refigned in the Dukes Hands, 


| in favours of Devd Freach, ufeer which Mils bas was totally Divelied, 


21d no. Caſualty could betall - to the Superior by his Death, Its e 

Law hath ſtated a Decrecy of Appryzing in the ſame Caſe as n Refig 
nation ccepted , for though the Vaſlal , againſe whom the Appryzing 
was led - ſhould 'Die , the Appryzer will furmmarly upon a Charge 

tain bimſclt Infeft , fo that the former. Vaſſal was totally Denaded. — 
Here, not ny there is Appryting, but a Charge a vatnfr the FE 


FRA as if rhe Ap te. were 'a 
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> uſe any a Dilig ' ig <ver toll orher Appry 
; Ink after, It waz antwered wered for Black the Donatvr,. that: he [Cage 


Y, | | 
Che Chnterens ho rioxity without. his own fauſt, 
the did not become- Vaſral, neither the Appryzing., nor 
TEASES aid 

1 Appryzer fell, unleſs be had been aftwally Inteft, and it. would be 
[ - 7 ph gn to" Creditors, if the naked Charge fhon 1d. make 
A VvIR to fall, h they ms at' their pleafure,rherefore 
fring the Appryter could not be ; the former Vaſcal behoved to 
remain Vaſlal ; and the Superior rotld not have a Ne (ay 
Appryzers provers Dau, fe betovedto have tt bytiic Waits Vadkts | 

the C Pym ia: xp tures oc cr 

oF hings Superior; may not prefer, bur wo rhilr 
eb cer delle ag? an Infeftment 'to any 'other 3 


Apyenier Gnner oat: rad Ther is the 
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thrtpon' 
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'©e 
zing. equivalent to' an Reſignation. accepted , albeit'it being' an i - 
Ris tal Ditigente 9 It FDay, - compleated; again the Sores ons 
Vaſials Death, Jet not.ſo as. if .the Supbcior ha@'R etived a Reſignation 
foto the : me ay \ hich, i is the Superiors vohuitar Deed, bur there is 
pres 'U Appryzing. to.kotde-fim to give [ofeftmenr to, the Ap. 
TT niprm t@.the At-of Partiament,” a'years Rent of the Ap- 
J be offered to him, - and therewith! a IT offered to Sub- 
pot which 1g done, ypon his Delay, Fault, or Contumacy, he may be 
exclad&* tubſequent Caſualues, and cannot thereby be. gainer, 
in prejutice of the Appeyzer, but otherwife withouc his Fault, he cannor 
loſs' the "Gaftalt ties.,.,. It; was anſwered for. the- Approze » that the Ap. 
pryzirig, ; and Chatge $1" ſtate the Appryzer as Vallal, -and there was no 
inconvenience thercuppn to Creditors; more then if they had been actually 
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Infeft, as Our Statute hath provideScontrair to the: Commgn Feuaal 
Cuſtoms;tHar ink 5-0 Receive Strangets;bein$z CredivorsAppryziog for 
payment. of, ſo'thar the. Siperior cath have ng more 


bur _the e fp te, \ and by the. ſubſequent + Waird alſo, and there 
k being m Igations berween. the Supenior *attd | the Appryzer, intro. 
yas: yt the £m. V12,that the Supenor ſhouſd Receive the- Appryzer, 
and' that thie Appryzer . ſhould ;pay to the Superier a years Rent, as in all 
mutual Obligations, (01 1n:theſe, the. Delay of the one Party'in performance 
of his'Obligation, doch ſtop the. Execution and Effe@iof the'othtr Obli. 

tion-ro him, -ay and while he perform, but quando mora prrg ater, by per. 
£ nabc of- the 'one Party, both Obligations.are:«fecual as a Prencipdo, and 
thercfore, albeit the, Appryzer had been obliged to pay a years Ren-when 
he were Inteft. and did broad 6.44 'at ras A yer now he offers 


In. obidience: to the C 


and. the Lords can 
ly proceeded! ,. neither can. LT be. an I inthe pryzer n that he'did: 
not; then offcr a-years Duty when he (y was not liquid ior 


conſtant what the years Duty-was, and. chereſore be was only oblig to do 


roceeded as allother Appyzers have done by perpet = Cuſtom, -he! was in 
Fee fide to of © po Itiwas anſwered for the Div Donor ; that this former 


to him, without thus. Delay or”Faulr's' and: the Caſes" no way here+as in: 

Tg 6 | Qoligay ions,hyt as in a-:Conditional Ob ation, fori the Statute ob- 

& ,Suj _ to Receive. the\ Appryzer, he'paying a | years Revt, which 

bong 1 bm abſols1e.poſis um, is ever.;1 ition , bs if it” 

Niid, the Superior (hall Receive. him if he pay # years Rent; bur by the! 

rey there i is, no obligation, pat uponthe Appty?zerto Pay: the years band 

for the ment. is in Canditios, ind not in Obligation;- and the '&þ 

may ever a to ſeek the,Infeftment, arid yet gun Yarn] Malls ad 

ics, and: 10 Pedſek, an and exchide'rhe Superior, both” from the'Cifaili. 

ef of ie Superion and hjs:years -Rent-, i therefore by.the'Statute there 

c a ts pon: the-Superior ,-to Receive the Ap- 

ent y now. - Fore of all Contitional 


BE goygrent of a Lan 
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eokubeby 
_ offer, but 
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that now it becorhes orderly by the offer, and therefore hath only effett 


from'the- offer,” ang, not, from the Charge, and*prejudges not the Superior 


of the Waird/falling before the offer. _ 24ly , ' The Superior ar; the tine of 


: the Charge offered opedience, upon produttion of a Charter, and a years 


Puty'to- the Meſſenger who Charged him, conform to an Inſtrument peo- 


Gaced, ck Appryzer himſclf-not'having Appeared. The Appryzer, an- 


ſwered, that the Superior -ought, to have d1awen up a Charter, and:Suipend+ 
ed; Conſigning the Charter inthe Clerks Hands in Ovedience, to b. given 
up to the Appryzer after payment of the years Rent ,  cor.form to. the 
Lords modification 3 and it wasnot enough to:offer obedience to a Me: 
ſeriger,or to require a years Rent,which is not liquid but by the" Lords Sen, 
tence; and further alleadged that it was lately found, that a Lifcrent EG 
cheat falling after a Charge,. did not exclude the Appryzer , and therecan 
be no Reaſon, but the ſame ſhould be in a Waird.' *t "was: anſwered, that 


- v6 fuck PraQtique was produecd, nor:acknowledged, arid”that -1n a' Liferent 


Eſchear, the Vaſſal ( againſt whom the Appryzing was led ) might col- 
Jude,” and might let himſ-If go year and, day at the -Horn, of purpoſe to 
judge the Appryzer, bur the Waird falling by his De:th, there: is no 
Eifirion of colluſion, and the, Wairdis due by the reddendo of the Charter, 
putthe' Liferent is only due by an extrinſick Law, and' Cuſtom. : n 


The Lords found that the Charge did nor ſt ite the Appryzer as Vaſſal, fo 
that the Waird would have fallen by his Death 3” neither did' thcy confider 
the inconveniency . of the*Superior ;-a3 wanting the Superiorities by both 
Partics , if he were Contumacious, ast in c#{pe : - But they found that the 
operon was not in cvlps, or in more, until the Appryzer preſented to 


im a Charter upon obedience,and'offered ſome Money for his'Entry, and 
*Caurion foc what furtherthe Lords ſhoutd Decern . and did, ngt find the 


* Superior obliged to requite the” Vaſgal ſo to do; and therefote found the 
*Saperior | | 
"to him, nd. red the-Donator, and declared they would foHow it as 

"4 4 we Frey | : 


rg. ,;.not in: av ore "auF* ailpe,, and found the Waird-to bel 


14% ,_ &4 , Ty pe 2 
4 Rule 1a all tume;coming,, | 
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a7 Thomas Cowan contra Yowny xd Reld, Folem die . 
4 it - t © wv ; "By . . Y Y 


A Dem Tonng having Married his Daughter bythe firſt Marriage, to The- 
JN mas Cowan, and given him two thouſand Merks-of Tocher, m latisfa&ti- 


-enof alt ſhe could claim; did by a fecand Contra&t of Marriage ,:provide 


.athouſand Merks to the x4? that Marriage, and all his . Conqueſt dure 
-ing” the Marmage, after which Contra, he gave a Bond of 4do. Pound to 
4 Daughret of the firſt Marriage ,-- bearing to- be'payed ini parcels as he 
.was able, and'after the Bond , .be Diſponed his ods and: Gear .to- his 
-Daughter of the ſecond Mazriage : Now the Daughter cf the _firſt- Varri- 
ups, purſues the Daughter bfthe ſecond Marriage to pay the' Bond ,: 9s:the 
=: Intrometted with the Defuns Goods. The Defenger alleadgy Ablol- 
yitor; becauſe this Kond being granted 'without-ani' Ontrous 'Ca les few 


the Proviſion of the ſecond Contra of Marriage,” Providing at 
Conqueſt to the Heirs of the ſecond Marriage , who were thereby their 


dove witbout a Cauſe Onerous, by. their Father , it Favours bf his Daugh- . 
ors of a oth ; & 
" Kuired' if that | 

being to the” Heirs o 
. ee , but were 


4 F 


C1 
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NM <a>. 26h ," '$uch ' Clauſes 'of ſt are ever un- 
- gerſtood, as the is arrhe Acquirers Deathz but does not hinder 
- him uny time of his Life xo Diſpoſe, or Gift at his pleaſure , ork 
"Mipht do to' oder po —_— ts neither Law of Reafon to exclude hi 
0 doit- to-his hter : albeit it might be interpret Fraud,if 

were left to'the Daughters fn the ſecond Marriage , yet 'where they _ 2 

Proviſion, and: ſomething alſo of the - oe + whit tis buen, 

Fathe# could not be Pound thereby 10 them - »-0r to 
"hinder kim 'to uſe his Liberty. | 


. Sia he Ls dela, and Sutin the Bent. 


Buchan contra Taits, February . 11, "1669. | 


Jx Anno 1623, George Tait of Pirn gave ſcifine proprite wenibas 

:Tait bis eldeſt Son, and a Bond of that fame Date, bearing hays" 
yen Scifine, and obliging him to Warrand the ſame, Reſerving tis bis own | 
iferenc .-: - Thereafter in a4»»s 1640, he Contrafts in Marria With Jo- 
#01 Bucher, and for ewo thouſand and five hundreth Merks of ocher, oh. 
Jiges him 20 Infett her in the fame Lands of Pi», wh. rein” bis Son we 
-Jafefe, whereupon ſhe now purſues »Re<di. ion f George Tal 'y 
Jofefiment againft bis Daughters,npon theſe Reaſons. Forft, Tratt the : 
fine propriis menthus , was only the aſſertion of & Nottar without a War. 
:rand. . 2d, That the Scifine had not four Witneſſes. 34h; That this 
;was a.clandeſtinc latent Right , moſt fraudulent berwixt a Partex mod 
-appearand Heir, never ' heervr Mer bliſhed , or taket! efſeR 

| Pofleffion, and cannot arluer , who L. a ES 
-Creditor;and broughc eonhcecomptn Tock wir yl, 

-Infoftment by a Father Heir, theo in bi Family wade 
2s the legittome of Children , a tilt ambulatory 
iba and fo muſt be affected with this poſterior nt Morn 
Y » It was anſwered to the firſt, thar the'Bond of the ame 


_ Me eee OE FE ts a4 _ - 
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lar Subſcribes by a Nottar, bur telatesnoe to Net- 
ps one Bo Sierhed ty tenfeve upon warrands , or a 
without which they _— rail, Wineles 
Whinefies ate ſ.Mcient. © To the 


A a cimczco ic. foo otoc.ico.c id yo ymww_ 0 a4» 5 


4s Aﬀcdlzked from all the Reaſons of Reduddion, «a Salt: 
#4 the Daten Sc: 


Pot contra Pollock, Felrwy 1 12. 1669. 


FE nnLent 
feſt Mlupinge, ane by wing 
Por a3 : Agee bby 60 to. her 
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The. Dagfonendf the Yondeaf Sifron' = ©6683 
Cape Ongrovsy £iven hy a,Father/toa ng Ter as is clear by-the Sons. Out, 
*Eiken theggapon, and gherclore .a ,poſterior Debr-Lept by Creditors} bays 
hae 10.the Father;is,18 Law preferable thereto... 26 , i This, Bond ga 
be, bat, a; nature degittion. having no Cauſe .Oneroug, as if.ir had 
| anky his Portion, Nagyrals ”"e ns part .:. I which, Caſe it: is Re- 
-vockable by. the Fathe the 
, rape " — Ip vs 


a contrivance betwixt 4. Fathe r and. a Son » 40 > le Arden wo 


twixt the Parties, abr any Tg following dl proaing and theſe Debrs 
were all- ContraQted -within a: very.little aier this Bond, which was'6! y 
x year, befor the Defun&s death. .;The Defendgr antwered,-that the Rx 
ons are.vo ways/Releyant;o for: there is neither aw. nor Reaſon to hinder 
ary perſon to give Bonds;: os” Gifts freely ,. there being no impediment whe 
time of xhe granting, nether: hath the Law any! regard: to, poſterior Credi, 
tors, bar in; perſonal Debts, whether for.Cauſcs Onexzous or not, the firlt 
'Þib was ever <ferablez nor was it 'ever. heardrthat 7 4; poſtcni. r.One- 
rus Qbligation' did Rediice,,-0; was preferred 10.4 pridr grat urous: Dbli- 
parioNs UPON that ground. that the .prior was, gratuitous, And-10: the'i- 
cond,” Albeit'-this Bond were infa-faction of a Fortion:Naturalyvas it is:not 
yet, being Delivered to the S009, who b fors fenif, ae can te igino:other 
Ee then any other perſon. co. whom. a bopd were: granted., without: Mm 
Dietous Cauſe.” As to the third, Delus non preſumiter ,. and-:all -machinati- 
ing ofily anind , are only Feobable {« cripto- el juraments, and;canbe 
on being by, 0. circuryſtances/ -The-- Purſuer: aptwered , thatr: albdic 
1 dubio. Jalns aut. crdpa, nor preſwnitas, yt it is doubricls probableotherwiſe 
by he Daths afkie Drago pnherefideo } is ever tobe given, in-rela- 
©. their: own ſhame, cantriveice, :or fraud;, And t mazes! af, 
4 neceſlarly inferg.and preſume ;fraud in caſes... and; in 1:26 
mo then, this where the. Deed: was: dlangdefti \ ae latent» þetwjxr,:Farher 
iS be Brhioyog away oye» ropdred: ing:th--iens th 
"b6th his D.bt, and the- others: contraRcd ſhortly therea'ters andif it 
were luſlaived thar ſuch latent, Rights berwixt cqvjun&t perſons were valide 
in prejudice of poſterior Creditors, comradting boys: fide, and: pot. Knows 
ig the fame, ; all- Commence behoved' to ceaſe, tor- evety -mani might give 
ſuch Bonds to his Children, and contitnie to Trade, and to bortow Money, 
and upon, the Childrensanrerior Borids be-totally exctuded,- The Defendet 
abſwered,. that our Law by a ſpecial Statutegin Arnd 1624. having determined 
be caſes of preſumptive fraud, and extended the ſame only ro Gen T6- 
rs without mention of poſterior Creditors, the ſame might be'thoughs 
to. be of purpoſe omitted, ,. >; and canypt be extended. by. the, Lords, 
"he Lords found the matter of fa, and circumſtances, alladged Re 
vant to infer a reſumprive fraud-; and contrivance betwixt the Father and 
the Son , which did,znſnarg the Creditors. who continued] to Trade, and 
therefore R educed thelame as to-the Creditors, -and pefned: them, 
theRelict'i US Be 66 he 6 FAG bur not for'a pong br. 
1a Provifion to: her,or to her Children! bur t they "did noi: fi 
unds'Relevanr; rg prefer a Te OnerÞus; 0bligation 'ro;a''p 
grlionnoe thar this ot es a Fe eyorkables and. he 
were ditfly inoved-bectife of 'the riEedvenience t&' Creditors, 'ai 
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fide with 2 perion Trading, and-repute-in.3 good Condition; And where 
10 events his Eftare is not {i fficienty both -to pay his. Creditors ,-and this 
Bond , for if it had been lufficient for both, they would have come in pu. 
14 pefſu, having both dong Diligence within the year. 


Jobn Brown contra Robert Sibbatd, Eodem die. 


TObr Brown having taken a Feu of ſome Aikers of Land, at a great Rene 
F. ViQuual and Money , purſue: Robert Sibbald (now his Oupefjor) to 
and be' free of 


hear and fee it found and declared, that he might Renunce, 


the Feu Duty. The Defender alleadged Abſolvitor, becauſe this Fey way 


by a mutual Contra, by which the Vaſſa] had bound him and his Heirs 
to-pay the Feu Dury'yearly,- and which obtigarion he could not loute a 
his pleafure ; for albeit Feues which are proper and gratuizouſly given with. 
out any obligement on the” Vaſſils part, but given by a Charter, .or Dit. 
poſition , as being preſumed to be in faworers of the Vakal , he night Re. 
nunce the fame, 'nam cutvis het favers pro ſe imiroduits renumciare, but here 
the Vaſcal being exprelly obliged: forth« Fra Duty, cannot take off hisown 
obHgarion, this caſe being like uno that of a Tack, which being by mu. 
cual ContraQ, cannot be* Renunced, though by a Tack” only' granted'and 
Subſcribed by the Setter ir may. ThePurſuer anſwered,that 'he oppaned 
the common opinion of all Feudifts, de fexdo refutando, wheicin there 13no 
exception , whether the | Feudal Contra be Subſcrived' by both Parties, 
the acceptaiice of a Vaſcal to x Feu by way of Diſpofition is all one with hi 
expreſs ObFgation m a mutual Contraſt, adly , Though ſuch a Contr 
could. not be Renunced, yet this Purſuer may Renunce, becauſe by a Back- 
bond by the Superior, who grated the Fea under bis Hand, he has liber- 
ty to Renunce when he pleates. The Defender anſigered, that this gack- 
bond not being in corpore 18v73,00r aily part of the Inveſtiture, it Was only 
perſonal aganft that Superior who pranted the fame, but not againſt the 
Defender, who is a ſingular Succefsor, It was anſwered, that the mutys 
a} Contra@ not being & natura fend} ," but at nioft Importing an oblige- 
metre not to Renunce the Peu, any perſonal Deed: before this Syperiors 
Right, under the Hand of his Author , is Relevant again him , aswell 
as his Author. | We 

"The Lords found the alleadgeances ypon the  Back-bond Relevant a-- 
gainlt the  Supe:tor, though ſingular Succeſsor , it being granted of 
the fame Date with the Feudal Contraft , and relating to a matter ex- 
_—_ to the nature of the Feu,and: fo ſuffered the Purlyer ro Renunce 

E | | 


Gilbert MicklIan contra Lady Kirkewdbright, February 13. 1669. 


Cert Mectellen being Infeft by the Lord Kirkeudbright in an Annual. 

i _ eficicand to four hound Merks, out of the —_— of Auch- 
i»jhar, thereafter my Lady was Infeft in Property , or an Annualrent out 
of rhe Lands, at lnr.plcading for her Liferent uſe ; and air the Ladies 
Infettment , my Lord gave a Corroborative Security of the Property of 
Anchinflegr, and ſtated the four thouſand Merks of principal, and the two 
thouſand and | five hundreth Merks of Anmnualrent in one principal, and 
Infeft him thereupon in Property wherein Gilbert was many years in 
Pekeffion before my Lords Death : In the Competition betwixt wy Lady 


; and 


OS 
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and him , he craved preference , becauſe he was ſeven years in Poſſeſſion. 
2dlie, Becauſe his firſt Right of Annualrent ſtill Rands , and was Corro- 
borat;z and therefore, as he would undoubtedly have been'pteferred to my 
Lady , for all his Annualrents, for the ſum of four thouſand merks by his 
firſt [nfeftment, which is prior to my Ladies, and as an appryzing by poind- 
ing of the Ground' for theſt annualrents, though poſterior to my Ladies In- 
hement, would be drawen back ad ſuam canſam to his Infeftmenr of atinual- 
rent, and be preferred, fo my Lord having voluntarly-granted-this Corro- 
borarive Security to prevent an appryzing, it ſhould work the ſame effec, as 
if an appryzing had been then led , and an Infeftment thereupon ., which 
would have accumulat the annualrents then paſt,and made them bear annual- 
.xent in the ſame manner as this Corroborative ſecurity does. 


The Lords preferred Gilbert for the whole annualrents of his four thouſand 
Merks, conform to his firſt Infeftment : bur would not Saſtain the Corro- 
borative Security, being poſterior to wy Ladies Infefrment, 43 if jt had been 
upon an appryzing , to give himannualrent for 2500. merks, then accumy- 
hte: but found no moment in his alleadgance of the Poſſeſlory Jud 
unleG it had bcen ſeven years after my Lords death, when my Lads might 
have preferred her Right, and not corire mon valemtem agere. 


The Creditors of Balmerino 4nd Couper contra my Lady Conper. 
|  Febrwarie 16. 1669, | 


He Deceaſed Lord Copper having Diſponed his Eftate to his Lady, ſome 
| of his Creditors, and ſome of Balmerino's Creditors, who was his Heir 
2ppearand, .. did raiſe Reduction of the fajd Diſpoſition, ,as done on Death« 
and before the day of Compearance they give in a. Supplicariop, defir- 
ing Witneſſes to be Examined, and to remain #- retemtis, that Copper had 
Contracted his Diſeaſe , whereof he died before the Subſcribing, of this Diſ- 
jon , and that he never went out thereafter, .but once to the Kirk and 
Mercat of Cowper , which times he was ſupported and fell down Dead, a 
on, before he was gotten home. It was anſwered for the Lady Comper : 
Firf, That Witneſſes ought not tobe Examined until the Relevancy of the 
Libel were Diſcaſt, unleſs they were old.or Valerudinary, or penury of Wit- 
nefſes, whereas there are here- fourty Witneſſes ctaved to be Examined, and 
the coming to Kirk and Mercat being. publick Deeds, there would be no 
hazard of wanting Witneſſes. 2d!y, The Creditors, or appearand Heir have 
no intereſt, unleis the Hew. were Entered , or they had appryzed, or had a 
real Right 3 neither can the Creditors be: prejudged by the Diſpofition, &s 
being on Death-bed, becauſe they may Reduce the fame, as being 
to their Debts, upon the AZ of Parliament 1628. and the reaſon of Death- 
bed is only competent to Heirs , and to theſe having real Rights from the 
Heir, and not to their perſonal Creditors, . , a, E 
The Lords ordained the Witnefſes to be Examined, to remain iz re- 
tentis, concerning my Lord Cowpers condition , the time of Subſcribing the 
Diſpoſition, and of hiscoming abroad 5 and allowed my Lady allo Witneſfes 
if ſhe pleaſed, for proving what his condition was at theſe i FO 
all the Defenſes and Alleadgances ofcither Party 1n the Cauſe, fort | 
that the Creditors of Balwerino , as appearand Heir had intereſt to re 
that their Debts mignt by legal Diligences affe the Eſtate of Cowper, unpre« 
judgedÞy this Diſpoſition, as being made by Cowper on Death-bed, and that 
the ReduMion in ſo far asmight contain fach a Declarator, would 'beSuſtain- 
£d ,' for no —— any point of Right comperenet 
2 6 
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to tham,ang:1t.was allo.thought, that though there were m ary Wit 
calledto find out who truely knew theDofunds coodition.yer there might ts 
few, wha. truly knew the fame, and theſe might be removed out of the way, 
exher by Death, or by. Calluſion. 


: | Alexander Hamiltoun contra H arper. podem dic, 
-Þ Þ-Mquhit Fol Hamdzoun Apothecarie, having purchaſed a Tenement 
- A in Edmmbergh, to himſelf in Liferent, and his Son Alexander in Fee 
thereafter he borrowed . 1000. merks from Thomas Harper, and gave him a 
- Tack of.a Shop in the Tenement, for the Annualrent of the Money, AL 
-tex his Death Alexazder his Son uſed a Warning by Chalking of the Doors 
by an Officer in the ordinary Form , and he being Removed, Alexander 
-purſues now for the Mails. and Dytics of the Shop from his Fathers Death, 
$111 the Defenders Removal, wha alleadged- Abſolviture, becauſe he bruik- 
£d the Tencment by vertue of his Tack, &* bone fide poſſoffor facit fredus 
perceptos ſuos. It was an{wered, that the Tack being but granted by a 
erenter, could not Defend after the Liferenters Death, and could nothe © 
. much as a colourable Title of his Poſſeſſion, 2p, That he could not pre- 
tend bona fides . becauſe he was Interrupted by the Warnings, It was an- 
ſwered by the Defender, that the Tack was not ſet to him by John Hamil- 
zoun as. Literenter ; nor did he know but he was Feear, being commonly (o 
repute, neither coutd the Warning put him in wals fide , becauſe there was 
no Intimation made thereof to him, either Perſonally , or at his Dwelling- 
houſe, butonly a Chalking of the Shop-door. £7 oh 
The Lords Suſtained the Defenſe and Duply, and found him free of any 
Mails or Duties, tift Intimation or Citation upon the Purſners Right: here 
the Parſucr did notallteatge that the Warning by Chalking of the Shop-door 
Tame to the Defenders knowledge, as done by the Purſue, 


= Sarah Cockburn and Mr. Patrick Gilleſpie contra Joby Stewart andthe 
| Tennents of Zintone. February 18. 1669. 


» Crack Cockbarn being Infeft in Liferent in an Annualrent of 2200. merks 
'g yearly, 'oyt of the Barony of Aixtene, She and Mr. Patrick Glleſpic her | 
' Haſband,nfiſting for her Annualrent, im An» 1657. obtained payment from 

. Jobs Stewart, and gave him a power touplift the fame from the Tennents, and 
-deliveredto him the Letters of Poinding, to be put in Execution, Thereat- 
'ter Mr. Patrick obtained: a ſecond Decreet againſt ſome Wodſetters, whoſe 
; Rights werepoſterior to the ha ante Go years 1658, 1659, and 1650. 
-andupon payment of theſe three years , did acknowledge payment made of 
- the fads three years Anaualrent , and all bygones whereunto he had Right. 
Mr. Patrick having granted John Stewart a Bond to warrand him anent the 

year 1657, and that he had given no — that might exclude him. 

The Tennents of Aintoun Suſpends the Charge for the year 3557, ypon that 
| Reaſon, thay Mr. Patrick bad Diſcharged the Angualrent for the years 1658, 
| - 6595, 1660- 065 ll proceeding whereunto he had right: Whereupan John 


|  . Nfapa#t C 4 _ _—— ho of Warrandice, who Suſpended 
| p93 this-Reaſongthat the Diſcharge could not exclude John: Stewert ,, albcit 
ut bare all- preceedings $0-which. he. had Right, becauſe when he granted the 


_. .Diſcha rge. bead no-right-to the year 1657. which he bad received from 
| 2 Joby Stemars, and given him Warrand, and his Letters $0 Poind for 
Mn. Jabne Stoprts own; uſe. - It was anfrered, that ynlo6 thay Quder had 
| ban intioass the Right remained with Mr. Fafrich, and fo his general Dil 

_ - charge 


N 
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thereto. It wasanſivered, that albeit Mo wriny, was neceſ- 

__— Mey liſh the Right iq oy bane a rlon:y ' Patricks War- 
ahkg ſufficient to exclu ude him, at leaſt, the 51/8 ba + ight bein 

guont the general Diſcharge Connor de Meu ai him, "it 

Ke Ozaths 0 '%..- Waodſerreys that A. the Diſcharge, it app ared that they 

id hip ot the year 1657. and ſome of their Oaths being taken, he wha 

ony for himſelf , and the ret D-paned, that the.year 1657. was 

ond. apd that there was no Decreet againſt the Wodferrers for 1657 

anly againſt the Moveable Tennents, to whom the ichafge, contain 

afar Gjd general ule, wasngot granted. | —_ 

The Lords found that in reſpe& of the Oath , the general Diſcharge Ex- 

ed not to the year 1657» and therefore Suſpended the Letters againſt 

e ſaid Mr. Patrick upan his Bond of Warrandice , ,.and found the Letters 

xderly proceeded at obs my Inſtance, againſt the moveable Tennents 

gf fcntne, r the 844 $957 The Tennents further alles Jged, that fince 

ear 1660, they reduce three ConfectitiveDiſch from Mr. Pa- 

= which imports a Libuaics of all years preceeding, fpecially ſeing Mr. 

Patrick was never dt den\ uged of -the year 1657. nor no* Intimarion made, It 

was a ered, 'that Fs a- Liberation is but preſumprive, Pm Joris, 

and admits contrary Probation, and is ſufficiently itaken away by” 

of the Party , acknowledging that year unpaid.” and the Warrand P 1'to 

'Fobn Stewart, to. Jift 4 it- for his own ule, before theſe Diſcharges. 


The Loxds Repelled allo. this Defenſe upon the three Diſcharges, i in reſpe 
of the Reply: 


Tringh contra -Watſon, Fodem die, 


-  0ku Haaſe being. Curator , to, Margaret Trifeh , and -hayin _CoptraQed 
her. in Marrjage with, his.awn Siſter Son , there 3 is A Diſpoli tion granted 
-þycher zothe ſai John, Watſon, of all her, Means , and in the Contra, he 
\Comrefta mi her 4000. paunds, whereunto.the, Heirs of the Marriage : are 
I and. failing : NS , tO return; to. the ſaid Joby himſelf, ſhe died 
the. Marrja d,David Trinch Stationer being Served Heir to her, 
.zaiſey Reduction o ihe Diplo, and, Subſtitutzon 1 in the Contra@ of Mar- 
oFiage,. upon two Reafons. Eos That albeir the Diſpoſition contain Sums 
;of.M » . yet! DenSar the ſame, date with the_ Contra of Marriage; in 
which. Watſon, &ts 1900, « Poupd with, the ſaid Margaret © rinch, 
,,which nqueltionaby | » been ll that has been. gotten for the iſpi 
the faid DiſpoGzon is a,part of the. Agreement , 48 relation to 1 the 
and myſt. be nadgftogd , as s 150E in. Ren, of the Mairls 


yAtfi K;;had been Conzaced 1 in the Contract & of Mar to. that the 

-»not. baying.; fallowed. ,,zbe Diſpoſition is you ny: « datac 
z6fecate-. : 2), 1 Bath, the ; iſpolition and Pro boa io fÞs ntra@, "tha Ty 
. ing keirs ot the; Marrigge,.the 1000. pound, ſhould ecu, obs ! 


owere.obtained by. Frau . and, Circumvention, ing grafited, to a  Curitor, 


3 arte redattas nationes y;.by a, Perſon who. lately, was bis M ors and who was 


ofa, weak capacity, Stwpide.and halle Deaf,” and po vorgual Tex, 

"her Mcans being, worth. 3000. ,,pounds , as appears. b Th rs: 

. her Inſtance, and all ſhe got being but 2000. poun turito WW Walſor, 
caſe there were no IN dren , 'and | nothing | ſecured on the Husbands | 

I | Defender anſwered 3p the firſt, that abeir”the Dil tion YR bart 

faine date with the Contra& of Marriage , it-did not de',/thatiit was 


in Contemplation of the Marriage, and might be, and truly was an abſolute 


Aa 2 Bar- 


| Perambulation to -.the Sheriff of Edinburgh, 


- Others therefrom, T 


| ing./ Sojring 4nd all othe 
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Bargain. | As.to the Reaſon of Circumvention, it is not Relevant, although 


garet Trench, might freely Diſpoſe of her own, at her pleaſure, and leive ir 
to John VP aiſon, who was her Mothers Brother, if ſhe had no Children 
eſpecially ſeing David Trinch , the neareſt, on the Fathers fide, - is but"her 
Goodlires Brothers Oy, and never, took notice of her, whereas F:hamwg. 
ſox. Altmented. her from her Infancy , and obtaiced Decreets for hcx Means 
and never received a Groat thereof; neither was there any inequality betwixr 
the 1000. pound, and her means , for which , albeir there be a Degreer in 
abſence of a greater ſum ; yet there are unqueſtionable Defalcations, which 


being Deduced with ber Aliment, there will nor be i000. pounds free. 


' ' The Lords conceiving the Matter to be very unwarrantable on the Cura- 
tors part,in raking this Diſpoſition and, Subſtitution, before his Actompts with 
his Minor were given up,did reduce both the Diſpofirion andSubſtiration,not 
only as done in Contemplation of Marriage, bur as being preſumed fraudulent 
and unwarrantable. | 
_ Mr. Fohn Bay contra the Town of Pecbles. F ebruary 19. 1669. 

R. John Hay Infiſting in his -Declarator, -that certain Hills Libel- 

ed were proper Part and Pertinefrt of his Lands Lib<lled; where. 


in he ſtands Infeft in Property. It was alleadged fur the Town 
* of Peebles, that they do not acknowledge [his Right of Property, 


| but they alleadge that they are Lnfeft by King James the ſecond , in their 


d 
Burgage Lands with the Commonty of Priei?-f7-1s, and likewiſe by Kin 
James the fourth, and that Queen M25 —_ direced a G—_ Fe 
e Perambulate their Com- 
monty , and hath ſe: down Meithes and Marches thereof, which axe expreſt 
in their Decreet of Perambulation, within which their Meithes lie, and that 


. in Arno 1621. they have a Charter from King James the fixth, of their Bur- 


age and Commonty of P#ies?-ſbiels, comprehending expreſly thir Hills; b 
Ar whereof, they -_ _ = CE Gere. as cheer 
»r Commonty by Paſturage , Feuel, Fail and Drvor, a debarting all 
* Ea be Purſger anſwered, that their Charters was bur pers- 
cules peentis, the King baving formerly granted the Right of thir to 
his Authors, and the Decreet of Perambulation by the Sheriff of Edinburgh, 
was, a on ſus judice, the Lands notbeing within Shire, andfor any Poſ- 
ſcflion-they had , it was not conſtantly over all the year ,. but' only a while 
about Lamba: of late, and was ſtill mrer: by himand his Authors, and 
offered him to prove that oy Hove been in immemorial Poſſeſſion, by Teil- 
| nd 1er Deeds of Property, and that thir Hills cannot be 
part of their Commonty , there ons Hoey Lands interjeted be- 
tween the ſame and the Commonty of Prie#-ſbiels, fo that the Purſuer ought 
to be preferred; being i» libello, and far more Pregnant and ſpecially al- 
leadging As of Property by Tillage, and the Defenders having Declarator 
depending of their Commonty, and alleadged a Practique'at the Inſtance of 
Sir George Kinpgird, where he alleadging upon Property more preguaitly, 

reſerred afturage. 


Was, prefer to an other in Probation, alleadgimg P 
_-- +: The Lords. preferred neither Party to Probation, but before anſwer Or- 
dained a Pra balacicn to.be, and Witneſſes adduced, hinc inde, ancnt the 


Sithatiog of the Bounds, and-cither Parties Poſſeſſion ad Interruption; 


Lord 


the Terms had- been as unequal as they are alleadged , © for the faid #753... 


” xXx "Ig ES 


ry 


Zed Elphingſtoun contys Lady Quarrel. Fodem die:- | 


ox-He Lord Elpbing doun 
TFrofoot the Coal of 


- chat they were made up of 


1 
1; The Lordsrefuſed to Suſtajn this mannet of Proba ut c , 
' rel to condeſcend de coſy ommilſierms,. of the firlt Books, and adgduce. 
| Prook and Evidence theregvt as be, could , and 
N--cthe Wraer of the latter, Books, that he 
{ - the one from of thee other. * 


4 - am 
K1 
þ ] 
# 


the 


feaſt it muſt be condeſcended on and inftructed, 


. - 


"and reputed Baſtard at the time of his Death. 


COnrt 


| Kings Advecas, contra' Craw. Eden die. 
He Kings - Advocat purſues a Declarator of the Baſtardy. of one 
| It was Alleadged for the Defenders, that the Libel was not. Relevant, 
- [unleſs it had been condeſcended.who was. the, Baſtards, Mother, apd offered 
- to 'be proven, that ſhe was never-married,zo. his, Father, . Ic was anſwered, 
that not being married was a Negative, and proved it (elf; unleſathe. Defens, 

, ders condeſcecnded upon the Father, and 

Defender anſwered , if that was Relevant , the molt of all $:otlavd might 
be declared Baſtards, it being impoſſible atrera eonfiderable tzme. roinftruct 
e Solemnizing of a. Marriage, but Law and Cuſtom doth require, that at 


* 


1 and was willing tg g1 
- thatithir Books, albeit th 


f4 
the 
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Parmang 
Iphingitoun , this Quere canic in from the Au- . 
ditors, bow the {wall Articles of uncoſt ſhould be proven. It was al- 
Qwarrel, that ſuch Articles couldbe proven no other way but 
ſeing it was impcfſible either to uſe Witneſles,, or'for them to re- 
' member ſuch {mall particu)ars, occurring every day , eſpecially ſeing it was 
known to all Coal-maſtcrs, that ſuch particulats were ordinarly iacident, 
It was anſwered for the Lord Elphing/toun , though theſe Particulars were 
ſmall , yet they amounted in whole to 2000. rherks, and that the Tutors 
dught to bave keeped the Coal-Grieves weekly Books, whetein every par- 
ticular was ſet down dayly as they were expeded : which if they were 
produced, and both the Tutors and Coal-Grieves Oathes were taken there- 
pon , that they were truly fo payed, as they wete recently ſer down, they 
; might be allowed -. bur no ſuch Book being : 
© a Compt thereof ar random, tor could his Oath'in AftruQion thereof 
— becauſe it were, impoſſible for him to remember rtteſt ſmall par- 
ticulars without the Books, It was anſwered for the Tutor, that during the 
| ence of this Pcoce(s,the Books were loſt which were made np by the 
Coal Grieves weekly z but that be produced 'a Book made up 'of theſe 
ve his Oath thar the firſt Books were loſt, and 
be not dire&t Copity of the former Books, yer 
former, and di 
ained no more then they did. '. 


Which the Lords found Relevant. 


tion, but ſome other might have done it in his 


- 


: - And it being further alleadged , that there rodu | at 
on raken by the Baſtard from the King, which did jmport his. acknowledge- 
ment of being Baſtard, -and was ſtronger then being holden and repute Ba- 


ſtard, It was avſweret; »en confia;, that the : Peku "2 rok this ey 
ame, without-hi Leh z 


C32. 


anent the 


Zwarrel in a Tutdr nn # 


roduced,. the Tutor could not 


agreen the matter with them, 


ation, but ordained 7 


al. to condeſcend who. was 
might be Bxamined how he made up 


Ca. 


ered to prove married, . The 


that the Defundt was holden 


Tx J & 1 ; IO} at's 095 (- 
was, produced, a Legittimati 


The 


613+ Tb Ditifionirof the Lordrof Seſrion. 
| The Zords found the Zegitimation ſufficient to Inſtrue the Baſta rdy. 
It was ther Mexdyed; thatthe Legthtvarion Denuded and Excluded, the 
Ne 205.00 EA wer to the Baſtard to make Teſtament, but to Diſ, 
of his Ris Tits ts, even On Death-bed. It was anſwered, that 
7Date er the Stile 0 ſu they are never extended ro Heretable 
io gy - only culty, yy oy Teſtatrent, which Baftards want 
| ; Alt Baſtard made no 4.x mms and did Exhayft his 
| ext uni 


x rticular » the Executor nominatcould 

free - whic © follows the fice, and the King would have the 

br 0 A: wentar, not Exhauſted. 2dlie, All general Declarators being 
fumwar '2 Pele bates are only | competent in the ſpecial Declarator. 

The = Repelled the Defenſe bec leco, and reſerved the ſame to the ſpe- 

cial Declarator. 


ReliG of Skink -contrs Earl of Roxburgh, Eodem die. 


Me qual Cornellus k purſucs the Earl of Roxburgh upon 2 Bond, and 
Earl _—_ A ged that the Bond was partly paid *by: Skiwks 
Aion with the Far ay — Holland, and pirtty made up of exorbitant 
'Utarary y, of 16, per, 0b qnethly, as appears by a ons = ſame date, 
"with the, nd Gre b i Skink , and —_— _ hn 
oy 4 Aaho 1659. ſuſtaining the a nce 2$to 
_ the Bond , but repelling the famg, 2540 
appointed a Coinp t and Reckoning, 84k 
= Tranderred the AR,cravesnowthe 
AB: Hi fo fr ne Replied tho Aliadgnney 2. 
&, info far as it'Re 't U 

Bed EE _ \_— unjuſt. The Purfacranſrcied, 
Parllatrient ,* Confirming the Judical 
Es fufparion 1, 2nd ſpecially 'Ratifying Adts- and? [ater- 
— = = The Defender anſwered, that this Attwasunyar- 
rantably Extra there bein ſterior Interlocutor, which'is now pro- 
duced de the Bid"ofthe fldede, 'at that time, ordaining the Compt 
20 benotonly-uþon the xorbitant -Uſurary after the Bond, but-glſo befare 
the ſanje. 

(The Lonlihliri 2 hew' AQ of Compt and Reckoning tobe; Exteaft- 
WY N je "Bah al Derider”to'be' heard upon the exorbitant Uſury -be- 


ter] 


Eno. > 20 6titra  £4ird" Und Titie $tenhope. February: 20, 166g. 


Nrew Stuct Merchant in Edinburgh, purſues the Laird of Stenbope for 
. payment of a continued TraRt of Merchant Compts, inſert at ſevetal 
times in his Compt Book , as being taken off.by Margaret Sinclar, in the 
. Name. and fo ce behove of the Laird" of Stenhop e , upon theſ® Grounds. 
—_- Tit the Ware wa# worn ind made uſe of bythe Laird of Snybope 
AS Way ales nd 5'wis convetted'to'theiruſe, Yodlies That Mergeret -$in- 
$17 end ciked by he the Laird of Stewhope 'and) his Lady, totake joff' Ware 
time, a3 appears byſeveral Miſfive Letters-#f theiry'to 

bode ntrrg> that" My 4.07 taken off the! Ware, 1arid -þeing 
entruſted fo to do, they muſt pay the ſame. 34d/ie, Not only was Marga- 


res Sinclar truſted to take off Merchant Ware in ——_— but Py ly ” 
tak 


nd relates, 'theye - 


alfo' before'the Auditor , inreſpe&'of the ſaid ab llgiceila- 
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take off the fame from Andrew Bryce, upon thefe Grounds :.- Fir#?, Becauſe 
there is produced an Compt in the Puruers Books, before the Accompts in 
quefion, which is not contraverteds fo that Apdrew Bruce was Stenhops 

exchant , when Margaret Sinclar began to be Imployed. 24dlie, By uneof 
the Ladie Stenhops Letters, it — that a Satine Petticat and Lace was tak- 
enoff from Andrew Bruce, by Margaret upon Truſt of Sterhope, and the Las 
dy defires that Margaret may engeavaur to get the Lace or back, and 
their Names put out of the Compt Book. 3dfie, The Laird and Ladies 
Oathes being taken , ex officlo, the Lady acknowledges that ſhe was ſeveral 
times in Awdrew Bruces Shop with Margaret Sinclay, and that ſhe was preſent 
with Margaret Sinclar , when the laſt part of the Accompt of 114. pounds 
wastaken off, all which are ſufficient Evidences of a Warrand or Commail.. 
fion to Margaret, to take off the Ware in queſtion from the Purſer. The 
Defender anſwered, that none of thefe Grounds were Relevant to oblige 
him, for albeit he acknowledge the Goods ro be Converted to his uſe, there 


. s nothing to make it appear that he had any medling with the Purſuer, but 


by the Letters written by him and his Lady to Margaret Sinclar , made uſe 
of by the Pusſucr, it is evident that he only imployed Margaret Sinclanto 
furniſh himnpon her Credite, and did prohibite to put him in any Merchants 
gccompe, ſaying that he would be only her Debitor and no others, fo thar 
ſt were of maſt dangerous conſequence , if the making uſe of Good fh.u)d 
infer an obligement to-pay-the Merchant, whole they were at firſt, though 
wore made to the Perſon: miruſted_ , as in this caſe the Letters to 
Sinclar boars, that ſve was paid of what was taken off formeniic by her, 
and there are feverals alfo ſubſcribed by her Hand fora part ot the Bartzoulats 
contained in theſe Accomprts 3 neither can any 'Truft put upon Mf argares Sin- 
wor, to:take off Waroin gtneral, Oblige the er, unleſs ir had -borr 
To take off the ſame npombis Faith and Credits, and. not to take off the fame 

Meorgeet Smclars own Credene + Nether doth the Circumſtances 
uced , infer a (pea! Commiliioa, to take off from, 4»drew Bruce, or 


| prove that he was ordinary- Merchant , or ſo-much-as that Stenhope knew 


thatthe Particulars in the Accompt were taken off upon his Credite, and were 
put in his Name in the Rook, exceps tbat which concerng tha Pettigoat and 
th-laſk :ryicles of «he 114. pqunds, eſpecially ſcing his Letters prohibity hex 
to put his Name in Merchants Agcompt: and ſing 4ndrew Bruce for fQve- 
ral years:, never-io muck as intimaze the Accompt. to Sterhopr, till cHbpa- 
wet Sruclar was dead, The Purſucr anſwered, that 41,rexe verſun, .is aff Un. 

eſtionable Obligation'ig Law,. albeit nothing of a Commilſion were in- 
fed, vnlcls the Netcnder cav Allagge that he made payment to Marga- 
res. Sinclar ., and proved by ber Hand Wrig, and not by his own- Letters, 
adbie, There is nothing more ordynar, then to take off? Ware from Mer- 
chants. by Taylors an rants wha cangot be thought .to have. the, Waxe 
of their own , but ghat they-mult, take them off from ſome Merchant, and 
therefore paymens (hquld not bemade to fuch Perſous, . tM.chey producethe 
Merchants Accompt, and his Diſcharge, orifit be, and 'if theſe Perſons in- 
terpoſed pay not the Merchant, as in thig caſe, rhe lol,qpuſt pot be;rq. the 
Merchant, but to: thefe who payed to the interpoſed Perſons, upon their 
hazard, and jf this were not, all Merchants would be ruined, for, ng Perſons 


of quality do wmediatty take off from the Merchants themſetyes, 


C | , 
6.42 13; 


' The 
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Petticoat and. the 114- pounds, which were gs th | Eg othe 
Lady, to betaken off in their Name, and p Ear Fenr : lis Book, 
weredue by them, and that, thoug pats t Sdn 
clear, it was upon the Defenilers px Lair Bra han not : They 
did. alſo find that the Goods being ged to be'a &d io the De- 
ſenders uſe, they werely able to Kaacy To acknomleds in 6 Pope \ ndater not 
they ja id Margazet Sinclar, arid found the fame probable by Mirgerets Writ, 
Witneſſes : . but found not that Ground Relevant , that Mavearce 
Sinclar was intryſted generally to take off Ware 3 orthat the Grounds al. 
leadged did inftru& a particular Wartand totake off from the Purſyerz ana 
; iberefore did. not find the payment thade to Maygaref Sinclar, which ſhe 
failed to pay the Merchant, to be upoti the Defenders peril, except as to 
the two parcels of Accom eld, which the Defenders knew to be in 


their Name in the Purſuers 


Connieſt of Dundee contra Straiteun. Febraery. 24- 166g. 
| e Counteſs of Paxidre as: Donatrix to her Huzbands Eſcheat, purſues 
T Straitown for a Sum due to het Husband. The Defender alleadged 
| aifatvitor. becauſe that fameday this Bond was graned by himyav the Earl, 
.a Creditor of the Earls arreſted, to whom the Defander had made paymen, 
and obtained bis AGgnation 3 and therefore as Aﬀigney craves compentati- 
on.: and preference as Arreſter. It was anfiveted that this Debe wm 
tracted by the late Earl , after he was Rebel CE IITITER 
m reejadice of the Ki and his __ for tho pony 
Debts were due before ebelhon > - 
ferred : yet no Debt contracted+by the 
his Eſcheat, neither by yr nny Hammer 
Which the Lords found Relevant, and preferred the Donatrix 
wowhat was CTY nnd or for Drops to 
which the was content toallow, _ 


The Earl of Kincardin contre The Leird ef Roſyth. ' Eodews' die. 

e Aa of Kincerdin purſues the Laird agg 4 for theTeinds of his 

Lands, to. which the Purſuer has The Defender alleadged, 
"ola he had obtained aDecreet af the high' Cammiſſion forPlantations 
againſt the Earl, whereby they gs. cn Ext tg Sell and Dif- 
pone theſe Teinds for a price mentioned in the Decreet, bring about nine 
year Purchaſe thereof, Flicherefore the Purſer catmor have K t to the 
Teindsthemſeclves, but only to the Annualrene fo that mito Bree was the 


ve Fravi 


price. . ThePurſuer anſwered that he Ss ge Need, which 
did not, de preſents, adj ig rue tothe Deer, butt Decerned the 
Purfuer to fell them to.him, gpon payment of the faid fe, which can cnn 


noRight tothe Teinds till the price be payed, or at 


never done. 


| TheLordsRepelled the Defenſe in refpett of the Rev. 


" The Barlof Annandail. __ Young axd other Creditors of Humiei 
E 

Y Yong Earl of Amnandail having obtained Afignation from Fohu Jouſſieto 

a Sum of Money due by the Earl of Hwme, whereupon Inhibition was 


uſed Anno, 1634. 2 ſhortly thereafter an Appryzing upon which _ 
6: 
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dail was lately infefr . whereupon he now purſues ReduRion of the Infeft- 
ment granted by the Earl of Hume to Young , as being after his Inhibition, 
which Inhibition: being - anterior to the moſt part of the Debs, Wodfſets, 
and Apprizings of. the Eſtate of Hume , and being ſuppoſed to be the lead- 
ing Caſe, that the Deciſion thereon might rule all the reſt, many of the 
Creditors did concur with Young, and produced their Intercſts, and crave 
ed to ſee the Proceſs. It was anſwered,that they had no Intereſt in Youngs 
Right , and ſo could not crave a ſight of the Proceſs, It was replyed 
that albeit the Sentence againſt Towng could: not direQly operate againſt 
them, yet indirectly it would, as being a Dicifion, and PraQique in the 
like caſe. (ts 

The Lordsfound this no Intereſt toſtop Proceſs, but allowed any Credi- 
; tors that pleaſed to. concur in the Diſpute, It was then alleadged Abfolvi- 
tory. becauſe this Afſignation, Inhibition, and Apprizing ,: albeit ſtanding in 
the-Perſon of the Earl of Anzandail, yet it was /truely on Truſt to the be- 
hove-of the Earl of Hwme,and if to his behove, it did accreſce to the Defen- 
ders, as having Right from him, and for evidence of the Truſt they conde- 
ſcended upon theſe grounds. Pie That the Debt was contracted 35. years 
fince, :.and no Diligence ever thereupon till now , except an Appriz- 
ing, whereupon no Infeftment was taken till of late, albeit Infeftments were 
taken of the Eſtate of Hume, upon many poſterior Apprizings, which are 
naw expired, and will exclude this Apprizing. 2d , The Aſſigna- 
tion granted- by Jewſie to Annandails Father , was immediatly after the 
Lands of Danglaſſe was Sold by the Earl of Hume, to the' Laird of Danglaſe, 
by. whom - Foxjſze was payed, as a - of the price, by Sir Willane Gray, 
who was then Dcbitor to | enelaſſe, likeas Fosſſres Oath being taken ex officdo 
upon, his Death-bed, De that - Sir ulliam Gray payed him the Money, 
Wheit be knew not by whoſe Means, or to whoſe uſe, yer-he knew nothing 
af any payment made by the Earl of A7nandails Father, 3dly, This [nkibition 
and. Apprizing was never in Arnandails, or his Fathers Poſſeſſion , but (till 
m:the Poſſeſſion of the Earl of: Hume, and his Agents, and ftill in his Char- 
ter-Chiſt. - 4dly, The Earl of Annandail took a Security from the Earl of 
Heme for all Sums due to him,or for which he was Cautioner,wherein there 
s. neither mention nor reſervation of this Sum, or Apprizing. 5thly, The 
Earb of Annandail has conſented to many 6f'the Creditors Rights , ' which 
be would never have.done, if this Apprizing had been to his own. behove; 
iy preferring} others to himſelf;the Creditors therefore craved Witneſſes 
tobe Examined es: officio,upon all theſe points for clearing of the Traſt,which 
being: an obſcure:contrivance, can be no otherwiſe probable, all the Attors 
Wmonow.Dead,and is myſt favourable inthe behalf of Creditors, who if this 
pefute, take efteR, will be — excluded;for ifthe Inhibition Reduce their 
tights, the Purſuers vr ou upon that ſame Sum, 'is now 
expired; and irredeemable. - The Purſuer anfwered; he did declare he would 
e only uſe of this Right, for fatisfationof the Debts due to him , and 
for-which he was Cautioner for the Earl of Heme , and was content that 
Witneſſes ſhould:/be Examined anent'the Inhibition, and Apprizings being 
ſtill jn the Poſſeſſion of the Earl of Hume in his Charter Chiſt, but not ups 
Many-other ground to take away his Affignation and ſolemne Right, which 
cannot be taken away by Witnefſes,but ſeripto vel juramento,and moſt of theſe 
prelumptions are but weak conjeures,no wayes inferring that Jonjſie was 
payed by the Earl of H#mes Means, and the great friendſhip that was.be- 
Wwixt Annandall and Hume alleviats the ſame, it being the cauſe for which 


Aunandiil torbore to take Infeftment, or do Diligence, thereby to allarum 
Bb Humes 


- 
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The FROM of the Lab 615 
by Him or his Father Gnce 1633. which by the Laws of the Nation, he 
might not do-to the Derogation of his Honour, or Crown, the Parliament 
has Ratificd the ame Revocation ,. as to all Rights granted fince. 1637. 
ages to the Laws,and AQs of Parliament preceeding 1637. and likewiſe 
expreſs ARof Parliament, it is provided, thatno Ratification in Parlia- 

hai prejudge | the Crown j or ſupply a Difolution, and that none 
an the Kings er at (which are alſo annexed) can be effeually Gifted. 


"The Lords found theſe Reaſons Relevant, and proven, and Reduc- 


_ ed all the Rights produced before the DiGolution in Ano 1661. fince 


which there is no Infcftment granted, 


_ Pargilleis contra Pargilleis, February 26, 1669. 


JY Mqubile Abraham Pargilleis having no Children but one Baſtard 
Wks Lands acquired by him to Abrabam Par- 
eſt lawful Son of that Da John Pargilleis his Brother 
Son, LR ron Heir, purſues a R of that Diſ fition, as being 
dane'in leFo; and the er Merten that the & went abroad 
to Kirk and Mercat thereafter unſupported, and the Purſuer replying that 
he was ſup you and either Party *omaiting for Preference,the one that 
he walked of himſelf, and the other that he was ſupported- X 


The Lords conſidering the advantage to the Party that had the ſole 
Probation, would prefer neither, but before anſwer ordained Witneſes to 
be adduced for either Party , - concerning the Condition the Defun& was 
in, as to $onoapron or Health when he ng” the Diſpoſition, and the 

going abroad, whether free, or r opened. and now the 
it was proven that the 


A having ving Adviſed the Teſtimonies, by 
was Sick the time of the Subſcribing of the Diſpofition,and thathe 
' cominued Sick till his Death. It was alſo proven that he went unſu 


of a Mile when the Seifine was taken , fix da s after 
Pipofirion, f 


about three quarters of a Mile off ,- and that he was helped to his 
and from his Horſe, and that he was helped u Revs, ap. Goun tair: 
but that he walked a foot unſupported in the Mexcat of , and up and 
down from ay Lond Houſe; Lang theee pair of Bucs of ritng . 
It occurred to why Lords to confider whether the Sickneſs would have 


been ſufficient, not my Crane ſouticas, or in _extrewis, or whether the 


ops ore] (can of Health e to leige pouN7ie was enough that he came 

albeit the Sickneſs remained , - whether the 

probatian ofthe orien remaining could take away t bes preſumption! z and 

whether his being helped to his s Horſe and from his Horſc, or upand down 

Stairs,and his Man holding his Bridle as he Rode to,and returned from Cal- 

der, did infer that ſupportation, which eleids the —_- Farr of Healthby 

abroad, or whether the going freely on foot —_— only a Staff in 

3 hand the reſt of the way) was ſufficient to prove that he went abroad 
in lejge pouſtie. 

The Lords found that the Defunds going abroad. after the Diſpoſit tion, 
as is before expreſt, was Relevant to eleid the in delpad of Reduction on 
Death-bed, notwithſtanding of the Defands ms a up and down 
Stairs, and to, and from his Horſe, and by leading hisBridle, and that not- 
withſtanding that he continued Tye ns Death, Fg 


of 


Ive. DerifhurdfabeRondnobSfot: 


* Ira, Ju 9. TS 


 Willien Street contra Home 


TI, 1 


wry 
he;raiſadia Decluardyainſt hs Heads | of, 
Brastfkeld-and Howe; albeit the' Bond was taken. 
the. awe; wasfor Sweet Goods, and _e Ireeg: 


calothe Bebe; « int 
ſo fapg.ngi/jt was proving the AL 
by Loi SPIE Fs I 5 or > 
4 | O the | 
char Ft hd So rem to theſe Deſenden = 2 Toy Rae Ln 


Bea 7 :iodaie for te wig +, which"THicrefe 
her d ey pus 215M Ieoder 
* he Parker Info ner quart what Fieh the $k) 


ns I 
pg : 


, © 


3 


. 


ewe 


© albetc 

popmen made to-Lyet would have' been fffickerir. 7 FER "Bade bone 
yer if : Zyel had Diſcharged without. res of bis Diſcharge would 

Lend 'bave excited Street the (har fof-** 

Lyzh Debs. have exchided Hint "6 

tarhekiffive' produced. wr Srv + mp7 


peo Reed We the ne 96 and: _ woo de 4n th 


| of Lye be Cones bur robeJang” to the” 
She 4 Cn oo PER. in 0 od the: ſeidets oy hel 
dire gbagH | -; ©, * v 'S 


at vf17 fl vf1E e| | $454) $\ ot ll - Y 1344 0 ſe 5 k gn 
a ol. TEE 
\ 955,144 13 1,990 . Kd 40 7 : 
: 2 A. %«gC- 18 baba: »1919 it, oe! " bris 190i -) Ghiteſ 
LI a 


- 14 1619; % &. , : "IT, $5 


Coungaſ pf Demdee contra Mfr. Jams" Biribis, Elem be. 


= | Counts of Dundee being "ofleſt in in an Ancudiant: ww "= 
pry vers Free 1650. and haying .conſented-1r0- the Tnfeft» 
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bogs allead; 

io fo far; as it bears to be in ſarwfiftibn of all © rs, 
was a Donation betwixt Mati'atd' Wife Revockable, 
toy Lad OW.: regal itt; It was anſwered, & Lady had Homologat 
e fa e Ls by) \pacfuing now pon”, in which it 
ogeurred to agg hether-my Lady''might' recal any part of this laſt 
vition; and.noke wle Fol in- ſofas as po agree with the former 
ſhe \might recal (ir after ſhe had tnade uſe of it 

os wrath, which-not boitg Debated "Fully, che Lords did 


41 


* Evart Zoyſan contra tt nbrr ant Cp Wilſon, TY 
( I3oi 166% . 


Cr Wilſon a piiareer | 'whereof Ly 


(Y., 


dquharn was Owner s having 
mken Ezart'Loyſon and his Ship,obtained the ſame tobe adjudged Prize 

Mg: {roy as carrying Flax and Hards, which were Counterband.;, 
ecregt the Strangers Suſpend ', and* -raifed Reduftion upon theſe 
al, bat this, NP no Set fo one; Clepar, in -Brages , 'the 
King pores Subject , and was declared Frize upori no other ground, but 
becauſe the carried Tow and Hards, whid#'are not” Countetband, 'but are 
neceſſary in ſome quantity in every Ship tor Calling 3 and by the Treaty 
betwixt the King, and the' King of Spaiw , rows. is an expreſs Article, 
that, though , Counterband be deprehended in Speiniſo Ships , only the 
Counterband {ball be Prize, and not the Shi and Good-. It was 


a']- 


648 ' - i The Deciſions of the Lords of Sefſfob, 
anſwered , that this alleadgeance was competent , and Omitted "before 
the Admiral, ... Jt was. anfwered., that . theſe cafes with” Strangers 'ar« 
to be Ruled by the Law of Nations, and not- by peculiar Statutes 
and Cuſtoms. -/ | % 

- The Lords reponed the Strangers to their Defenſes, as in the firſt in. 
ſtance, and atfo allowed" the Privatecr to infiſt on atiy grounds for making 
of the Ship Prize, which he'did not formerly infift on, wi the Priva. 
teer infiſtcd upon two grounds. © Firft , Becaufe by the Law of Nations, 
and. the Kings Proclamation of War, Allics and Neuters muſt not make uſe 
of the Kinps. es to ſail*their- Ships, and therefore the Proclamation of 
War bears exprefly, that all —_— be ſeiſed , bearitig any number of 
pany of Hellesders, thenthe Kings Enemies, as is cvident by thelr own De- 
poſitions taken before the Admiral. - ' 2dly, This Ship was not oily ſailed 
by. Hollanders, - but the Ship, or major 'part thereof , and the Loadonts 
longed/to Hilenders, 'anf any pretext that the ſame belonged to the King 
of Speirs ;Subjes is-a meer Contrivaice ,' it being: moſt ordinar the time 
ofthe War :for the Hollanders toTrade under the name arid covert oftherþ 


»#ſh;the- King of SpainsSubjefs, which appears inthis Caſe by 'many evidences 
= % Both the + 4-9 pry major 'part of the sailers, by their owl ae 
feſton' are Holenders , and: they: baye adduced n to be a ſufficient 
probation that the owners bp Goods A Clepan in Bruges ; but 
on the \contraix:the-Skippers' firſt Teftimonie at Linlithgow bears, that this 
Ship and Goods belongs-to Clepan and Revier , which Revier being taken 
Aboard, acknowledpes that he was born in' Holand , but fays that two or 
three years before the ſeifure he dwelt in Gext, and Braffels, under theKing 
cf. Spain :3 and having a Diligence: granted to prove his Domicil the tme 
of the War,. and Capture, all that he-proves , is that in March 1667, he 
hired a Houſe: in Bruſſels, .and began to ſet. up there, and thar ſometime be- 
fore he had lived with his- Mother in Geze., but proves not how long, or 
that it was his conſtant Domicil, for that wasan ordinar contriyance for 
Hollanders to hire ' Houſes im the- Spainifh Netherlands, and to pretenid'ro 
be Subjedts there, but they being Hvilenders at the beginning of the War, 
concurring,and. contributing to the War, albeit they had truely removed fem- 
fore bell hey continued —_— theKings Enemies; much leſs can their a 
Houſe elſe where, ſufficiently prove that they totally deſerted the 
ders, and concurred not with them. in the War, it being eafie'to: have Do- 
micils in diverſe places. 2dly, The contrivanceis yet more evident, in that 
the Goods were Shipped by Rivier at Fleck, in Holland, and failing from 
thence to Copperwil in Norway , -and was. taken, having no Paſs from the 
Kintig of Spam for this Voyage, but . had a pretended Paſs from the Dukeof 
York, which albeit it bears relation to the ſame Ship called Charles theſecond, 
yet. by the Teſtimonies of the-Witneſles, it is evident to bave been grant- 
ed two years before this Ship was Built, which is an evident cheat ; and for 
the. Paſs fromthe Governour of the Netherlands, it bears but to laſt for a 
year, and was expired before this Voyage 3 and as for the Pals from the 
Chamber of.Commerce, it-was granted for a former Voyage, from Offend 
to France, which.is clear by the Teſtimonies, which bear alſo that there 
could be no. Paſs gotten for this Voyage, becauſe this Ship waslying in Fleck, 
and notin the -King'of Spains Ports,and ſo' the Loadning could not-be. their 
lying, and wanted Oath takea therenpon' that it belonged not to the Kings 
Enemies, as is requiſite in ſuch Caſes. It was anſivered for the Pong, 
:0 the firſt ground of Adjudication, that' it was'no way ſufficient.” _ 
C- 
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own confeſſion are Hollander, which" proves ſufficiently: for the Privateer 
unleſs they inſtru& that the Ship, and Goods belonged to free men, and them 
only , which.they have ,not done evidently and furel ', by all that they have 
produced, | but the .Skipper ( who is the main Man to. be truſted ) is contrary 
therefore it may be, andis preſumed to. be a-Contrivance, to carry;on the 
Trade of de Rivier a Hollander, under the name of Clepan in Bruges his 
Brother in Law. di 1; ro | | | | 
- The Lords upon. the 'whole.cyatter declared. the Ship and Goods Prize 
but. found not. that, the want . of a. Paſſe. alone was ſufficient, neither dig 
they put it. to. the Yote, by. it. {ef, whether \the ailing -by Hollands, 
alone would have been ſufficient, notwithſtanding of the Treaty ;-and the 
Kings, Order,Extrafted out of the, Council of Exglend,' which though it re: 
lated not to Scotleyg; {ome of the Lords. thought it was.ſufficient , unleſ; 
it did appear that the King had.given contrair Order,othersthoughe not, - un- 
ug that Conceſſion could be. otherwile ſhowen. Thereaftex, the' Srangers 
offered to prove poſitively, that there was a Conceſſion , which. the, Lords 
would not Suſtain, it regard that the. laſt Seffion' , rhe firſt of Fane, was 
oiven (before anſwer ) .-to'prove.the Conceſſion, and the Term was:now 
circumduced for not proving thereof. ht 12 LR SET 
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wy Scot contra Langtousu, June 19.1669. nay | 

ohn Grahats of Gillecby having 'Wodſet certain Lands*t6 James Lane- 
{ #992; he” did thereafter ( with confent of Earl of Aznandail Superior 
Eike twelve hundreth © Merks*to © the 'Reverfion, and”'rhe "Earl Ratified 
the former Wodſet, and Graham with his Conſent of © new Diſponed' 4- 

iff the Landsfor* the Sams-in the” firſt -Wodlſer © and Eike,” and Added 

me other Clauſes , the firſt Wodfet was before the” A@ between Dehj- 


a” 


tor and" Creditor," and'by. vertue thereof the' Wodferter was in Poſlefficn ; 
the' feeond:Wodlcr was after the-faid AR, the Superio:/Conſented only to the 
ſecond Wodſet; andi'of "theſame* —_— a Gift" of Grahame Liferent to 
- 'Robers: Stor; 'whereapon Robert having obtained general Declarator, pul 
now-#pecial - Declarator 'for! ithe- -Mails' and Duties of the Wodlet Lands, 
as fulhng--under* the 4iferent" of  Grebam', the” Granter 'of the . Wodler, 
It wis Mlleidped for. Laygrons:the Wodletter, that he ought to be prefer- 
red' to the' Donators: nor: ehly for- the firſt Wodſet , which was conftitute 
before-che Rebellion,” but for the ſecond Wodſer,”-comprehending the flike, 
becauſe the*Superior'by his" Conſent tothe -fecond Wodfet , without any 
Reſervation,” 'had-Communicar-all-Right in his:Perſon; and conſequemly 


and-needed no:Declarator, and the Gift is but imperfe& , until a go 
% «f — ra 
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r4 DeElatstor, which is theTarktarionthereof, no Declarator being requiſite 
the 6diſerit of the Superioat to the Wodſetter; and > is preferabſe. A 

The Lotds preferred the Wodlctter. 

It was further all for the Donator , that the Wodfſetter muſt. te- 
iin& himſelfto his Atoualrent, and. be coutitable to him aro, 97 
ery nv he makes an / offer te nd the Wodſetter Caution, and 

anther quite kis PolſeGon.,  reftrift conform to the A@ b 
= r and Creditor. , The W 


anſwered; that hisſetond W. 
304 only a Ratification of the firſt Wodlet in all points, bus a 
I LO ha OR an Cloned tle Bat AQ LE Pe 
< coly Fe ries pre ty Shay AG 3 and the new 


extinct arid  innovat. The Dona- 
Bs Ge 


6», Cc to the AR, as ta 
is cuſs, it Was : 
the Lhe os wrt near wg di een had is Annualcen Þ ped 
' The-herds prefered: the Dotator a5 to the 
ualreng of the firft wry: and on the 


phy oder by L har the Gi A 
the Rebels betiove, | 


lament, which R 


rok 
IDO TI Out A ge 


1 offore coatra Hamid; and'V 


IIS x x (7 
& Julſhers ofGevbelie ba Wodlet FEA beads 

DN Fe orgs, tom all jus Landed Bag us and thry 

wok ; he didhereafier ſel] the fhme-Lagds'to: Jobs Hemihens of Corſa, 
— hot iſharts Efcheat ; and having thereupon gbtained. ges 

wt u2 x in pc Der fore ie a 


nn þo 
Liferent Right Frandogrrogr the VYodſct becunls 1h ON re 


lace to the brhoye of Wiſhart the Rebel and common Au 
ſupetwerient «whord, actreſoes fucerſſors, to defend this IVaide 
condeſtends that it oy ern in fo far as it is offered to be provenz 
Wifhtit the common Awthor did attow dA ITE, 
Lands, fot only the fun: whereupon » but allo the 
Expences of the Gift 5 ſo that it is ps Rebels Means, w 
the Law preſumes it to be to hk pct It opt aexrh that this 
defendeuce cannot mifer Simwlation ro the Rebels bebove, becauſe » pw 
lawful to Hewiltexs.of Corſe ; fndingthat his Right was not ſefure to gh 
tifie the fame by this Gift , arid in his account of the price of the Land 
on the Warrandice, be might require Retention, not only of the owl in 
Horningz but of his Expenſes in neceſſarly purchaſing the Gikt , rep nx 
apply the ſame for the Security cf the Lands bought from the Rebel on 
which is to his own behove: bur ifhe were exteriding the Gift to other Lands 
of the Rebels ,; that might be preſumed to the Rebels behove , becaule the 
Donator had no anterior intereſt of his own to theſe Lands. It was anſwer- 
ed, that if the Rebel had given the Mony to purchaſe the Right, betore it 
was purchaſed, it would infer unqueſtionable Simulation; and it- i 
Cc V 


gilt of Frendraught. 
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ly equivalent , that having then the Rebels Mony in, his Hand, the Reb 
ex poſt fas, allqwed the > xa of the, Gift- 2dh,, Albeit ſuch an allow... 
ance ex poſt faFs, would not be ſufficient, where t © Donator 2cquired the 
Right to the Lands bona fide, and then cx peceſſitate , behoved to purchaſe 
the Gift to maintain his Right - but - Here the Donator was i» oy fide, 
and moſt unfavpurable, becauſe if need beis, it is offered/to be pro his 
Oath-or Wris; that he knew-of George Hamiltowns Right, and that the (: 


was compleat before he from the'ecommon Atithor, and fo is 
franiir with bis Author,” in- double Rights contrary to Law : Ne, 
therefore the prefamption ulation yy "ought to-proceed iSninſt 


hior'upon the'more light Evidence. | 


"The-Lords found the: ein of Sinwilition pot Relevant, U 
allowance fr 0. the Rebel of ed? 1 price, if it was. done for the big £2 


i” "Right 6 oe te res : © but found. that it bo Aras, 
fg if gi i mal fl Cs bg that the Do 
or before he wenn the Land, | other Parties Right. Fry 
Pearſon of Balanadics contra - The Toww-vf Monnrks June 23," 2669,” 
Earſou of Balmadies being Colleftor ol of two of ten, and the Haas 
P: 'ny impoſed by Partiaient anne 1633, and the Magiſtrates c Tom 


of CMomrejs," taving Written a Letter. 


© him . rm Joe 73.6 and 'Pay- 
ment in avxo 1637. Joube fe! ayes ae we Padres made Gage with 
Orbiſtoun, general ColleRor, ant! Charged himſelf Ne 'the whole Taxation 


of Momtroſs, as received: And in anno.1654. _ a-Decreet Tein 
then Arby *holding' 'them' as cohifeſt 'Upon the quantities of Ne 


of their Burgh, They now Suſpend on this Fcaſon That the Docs Was 
in abſence, and the ts only token as confbſe,; and 
content to | , that they: never had any er ot dredyr 4e> T: 


on,” and by 'Compt produced ,- he ackriowledgy tepoer 
tibry of Aon Poeceived: [And further alleadges | \\ that 
Wartand from'King' nor Parliament, there ſhould beno Charge or Pref 
Suſtained for' thoſe. old- FTaxations , "eſpecially of Mony ,: where the moft 
part of the Moryyed Perſons yable then,” are now inſotvent ; ; - andthe Town 
- catifiot get'their Relief. © Bur as for the Land Taxation, the Rig hay en 
Wa t9'lift "it, and it is till ſecure, being debian funds. 
en: Sofas; that he being neighbour tothe Town, ep upon' their defites 
—— them y/ and held Compt for them; as appears by their Let- 
oduced:' and therefore it will not infer that ( bo uſed up- 
hen AQ of. Parliawent only, unleſs Parties had giv Far Go wo and 
the' Magiſtrates were obliged by the A@ of amed_aeng to hw uplifted the 
Taxation deb#to' rempore;; "and payed it tothe Colleorsz and it muſt be pre- 
ſured they did fo, or if they d1d not, / it was their fault , in the Diſcuffing 
of this Cauſe,” Tr occurted+to the Lords, that this Taxation not being im- 
poſed yupon'the Towns Common-good , but upon the Inhabitants ferexitly, 
Lo their Movy, and' that the Magiſtrates were not countable to the'Town- 
for the Faxation' of Mony, nor were' they lyable for their wo tares, who 
had not this povier'e of ColleQion by their _ bile by the Commiſſion 'of 


Parlia ment th 


317.311, 


The. 
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The Lords found the Town and preſent Magiſtrates not lyable, but pre- 
judice to the Purſuer to inſiſt againſt the then Magiſtrates, their Heirs aad 
Executors, | 


Robext Fairie contra James Inglis. Eodem die. 


t. Obert' Fairie havin FRnrged James Inglis younger of Mordiſftonn for 
R r000. merks ta, Bond, he did Suſpend and raiſed ReduRion up- 
on Minority , Leſion and Circumvention, Zitiſconteſtation was made upon 
'the Reaſon of Minority , and the Term was Circumduced ; and he De- 
cerned; He Suſpends again, and infiſts _ the ſecond Reaſon of Redu- 
Qion , upon Circumvenrion, and qualified it thus, That albeit the Bond 
bear, borrowed Money, yet he offers to prove by Fairies Oath, that the 
true Cauſe was the Boot between a Horſe and a Mare interchanged betwixt 
the Parties *© and albeit the Suſpender gave as good as he got, yet he was 
induced to give this Bond of 1000, merks to Boot, ſo that he is leſed ultra di- 
midium juſti pretij, which in Law 1s a ſufficient Ground alone to diflolve 
the Bargain 5 and reſtore either Party, aTione redibitoria & quanti minoris : 
and next in fo groſs inequality , ex re preſumitur dolus. The Charger an- 
{wered, that the Reaſons no' way Relevant, becauſe our Law and Cuſtgm 
acknowledges not that Ground of the Civil Law, of annulling Bargains, 
made without Cheat or Fraud upon the inequality of the Price ; neither 
can there be any Fraud inferred , upon the account of the Price of an 
Horſe , which is not quartitas but corpus, and hasnot a common Rate, but 
is regulat Fnmve pretium affeZionls, and now the Horſe and the Mare not 
being to be ſhown in the condition they were iti; the Suſpender cannot re- 
cal the Bargain, *' 24ly, The Reaſon ought to be Repelled, becauſe by a 
Ticket apart with the ſame Date of the Bond , the Suſpender declares up- 
on his Soul and Conſcience, that he ſhould never Impugn the Bond ; and 
thereafter by his fecond Bond produced , he Ratiffes the ſame, and paſſes 
from any Reyocation thereof , or quarrel againſt the ſame, The Suſpen- 
der. anſwered, that he was content to refer to the Chargers own Oath, 
whether -in the Chargers own eſteem of the Rate, the Suſpender was not 
leſed above the half: | ard as for the two Tickets , the firſt was obtained 
when he was Minor , and both /berant ecodem %itip, the incquality till re- 
maining without ſatisfiaQion. | 
.- The Lords in' reſpe&* of theTickets, and Ratification after Majority, 
and that there was no Fraud or Deceit qualified , they repelled the Rea- 
ſons and Decerned, 


Fairie contra Inglis, June 24. 1669. 


- T the Reporting of the former Interlocutor yeſterday, Fairie yu 

Inglis. It was further alleadged for 1»glis, that he offered him 
to prove by Fairies Oath, that he was Circumveened, in grant- 
ing of the Ratification, becauſe Fairie upon that ſame Delign drank 
him drunk, _ | | 

Which Alleadgance the Lords Repelled in reſpe&t of the Bond and firſt 
Ticket, wherein he Declared upon his Soul and* Conſcience never to come 
mn the contrary. 
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nl OLE + of Gairatilly contra Sir Williaw Stenart Eodem die. , 
Ir William Stenart having granted a Bond upon thir Terms, that where- 


45; he bad obtained Diſpoſition of the Lands of Iznerayile, partly by - 


his Fathers Means, and partly by his own, and only for the 
Bondanderwritten 3. and therefore he obliges himſelf to Infeft, Jean Stewart 
- bis Siſter and the Heirs of her Body, which failzying,ocertain Perſons Subſti- 
tute. his Brethren and Nephews, and a partof itt return to himſelf, and 

eshimflf to pay the. Annualrent yearly to the ſaid Fear, and the Heirs 


of ber Body, and other Heirs of Tailzic foreſaid, curing the not Redempri- 
on of the; faid. Annualrent, then there is inſerta Revexſion of the Annual. © 
rent, from the ſaid Jean and her foreſaids, by the faid Sir Wiliew ypon the 
payment 'of 20000. Merks, and then 'a Clauſe of Requiſitic that if Jed 
after her Marriage deſire the Money, the or hey foreſaids might require the | 
ſame to.be paid after ber. Fathers Dearh , and-then a Clauſe that the Gai 


fum of 20000. ſhould not be payable till five yearsafter her Fathers Death, 
and. after her own Marriage The faid Jean Aftigns this Bond to her Brother 


Sir Thows:s , and he Charges Sir William, who, and ſome of the other Sub- 


ſtitutes Suſpends on theſe Reaſons: ' Firſt, That hy the Coriception of the 
Bond, . it was clear the principal Sum was ar '! tl Je: ar Marriage, 
' and he being Dead unmarried, is not now payable at all, wherey Sn the 
Charger inſiſted for the bygone Annualrents, and for granting an Infeftment 
of annualrent to him as Aſſigney, conform to the Bond: The Suſpenders 
Reaſons againſt the annualrent, were frf , That this being an anngalrene 
acceflory. to a principal Sum, ablato principali tollitur acceſortune, ſo that the 
principalSum being now not due to. any by Jeans Death , Dying utimarrt> 
ed, the anmualrent, alſo muſt ceaſe from her Death. -: 2d, The annualrene 
is conceived payable to Jeaz and her Heirs, but no mention of Alligneys, 
3dlz;-Albeit ordinarly in ſuch Obligations or - Infekkments following thereon, 
the» firſt Perſon is Feear, and the Subſtitutesare but Heirs,. who cannot come 
againſt-the Feears Deed by Aſſignation, or 'otherwayes; yet where the Ob- 
hgation is: gratuitous, and proceeds not upon ſums of Many belongs tothe 
Creditor:--: but upon the fred Giftof a Parent beſtowing the Sum, there the 
Subſtitution implys a Subſtitution and Obligation apon the fir(t Perſon, and 
_ the Heirs of their Body, to do novoluntar-Deetd to evacuat the Subftitution; 

ſo-that.albeit a Creditor or Suctefſor , for a Cauſe onerous, might exclude 
the Subſtitutes 3 yet another Heir appointed by the firſt perſon or a Dbna- 
tor, or. gratuitous Aſſigney caunot evacuat the Tailzie, and exclude the 
' Subſtitutes, becauſe in ſuch Contracts, #berrime fidei , the mind of the Par- 


'ty who Gifted , and freely granted the ſum, 1s chiefly to be conſidered : 


ſo that:ie cannot be. thought to be old Gairatifier mind, that his Daughter 
might -Change the Subſtitution, and elude'the Conditions of the. Bond, for 
the  Suſpending. of the Requifition- of the priticipal Sum , till Fean were 
- marnied, ; muſt: import: Star his meahing was, . to give her the Annualrent ON- 
fy till thattime, and the principal Sum tobe aTocher if ſhe. married, which 
was to: No purpoſe, if the Annualrent remained perpetiial 3 for then the 
: Heretor would certainly Redeem to purge his Land, as he had dane, and 
\xthe-Sums. Conſigned would belong to the Aſfigney, and the Clauſe Suſpen- 
ding / the payment thereof ,, if Jearz married not; fignitied nothing, ſed ver- 
ta ſumende ſunt cum effein; and the meaning of the Parties ,. and concep- 
- #ion of the Condition Suſpenfive muſtbe preſerved. The Charger anſwer- 


ed, that he opponed the Bond, wherein, without all queſtion Jeaz was Fee- 
ar, 
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ar, and the Subſtitutes bei the Heirs of Tailzie, cannot quarrel her Deed 
but are bound as Repreſeing her to fulfil the ſame; and albeit Jeans AL. 
hgneys be not expreſt, yet they are ever, included, where , they are not ex- 
ſl _ | rs this on oi fey os mor acceſſory; be- 
fe the _ ifition of the principal Sum may be Diſcharged, ormay be- 
come by the Suſpenſive Clauſe ineffeRual, as now it es ade the Ob-" 
ligement or Infeftment of Annualrent remains a perpetual Right, though 
Redeemable at the Debitors option 3 neither is there by Law or Cuſtom 
- any difference or exception , whether the Annualrent be gratuitous, or for 
= Extilh oxcxions z and for the meaning of the Father, procurer ofthe Bond, 
it muſt be underſtood as it is ca oy to exclude the lifting ofthe prin- 
cipal Sum by Jos, aponthe auſe of equiſitioh , if ſhe were not mar- 
ried: and. if his mind had been otherways, .it had beeri eafie to have ad- 
#&ed a reftriQtive Clauſe, orin ſtead of the Subſtitution, tq have ſet down 
2 Proviſion s that if Jeez died unmarried, the anmualrent ſhould belong to 
her Brothers and Siſters nominat + but this being'an ordinar ſingle Sub 
turion , bath neither exgeelly nor implicitely any Condition or Obligation 
upon the Feear, not to Diſpone. ce | 
. The Lords Repelled the Reaſons of Suſpenſion, and found Jean tobe Feear 
of the Anovalrent, and that ſhe might aſſign the ſame, and that the Subſti- 
cates could not quarrel the ſame. 
Kernedy and Muir contra- Fafſray. Eadem die. 
» R. fob Jaffray being preſented to the Parſonage and Viccarage; 
TAE Teinds rs hr 4 having obtained Decreet conform , have 
' is a double Pomding raiſed by the Heretors and. Poflefiors of Fiſt 
| artoun: Mr, Fohn Jaffrey craves preference as. Parſon, and ſo hay- 
Tog Right to the whole ce: the other party called is Gravge Kenne. 
&, and Aire of Markwed, who craved. preterence on this Ground, that 
e Teinds of CHajbet wasof old,a part of the Patrimony of the Nanry of 
North. Berwick,” and the Priorefe-for-the times. with the conſent of one Neve, 
who was then only alive , {et a..Tack thereof, to Thomas Kennedy of Bargs- 
#79 and Gilbert Kexnedy his Son, and toGilberts firſt Heir, and after all their 
aths for three nineteen - years z The, Prioreſs having thereafter , at the 
Kivgs Deſire, Reſigned the Teinds of £M45bs! to be a Parſonage,' did her 
Reſignation, except the Tack ſet to, Bargenie, which was alwayes cled with 
'Poſleffion , and was affigned to David Kennedy of Ballimore , and Tranfſ- 
ferred to Mr.” John Hutcheſon, and by. him, tro Kernedy and Muir, as to the 
| Teinds, of Fiſhaytowr, whereupon:they: crave preference. It was anſwered 
- for Jafftay, that by their Right produced ; there is related another Tack 
"granted by Mr. James: Boner, Parſon. of Maybe! for the time, to'the Lord 
Ochilerie., which came by progreſs in, the Perſon of Bulimpre, having: then 
in _his Perſon, Bargenies Tack, ſo that Ballimores taking that Right, acknow- 
edges the Parſons Right,':and paſſes.from his former Tack, unleſs in'his Right 
e_ bad exprely reſerved his former Tack ;.. ſo that neither Ba/hmore nor 
theſe Aﬀigneys can 'now make ule ,of Bargantes Tack; it being a certain 
Ground, that the taking of a poſterior Tack , having a greater Tack-Du- 
ty, ora ſhorter Term evacuats a'prior Tack, in that' fame Perſon, »Itwas 
anſwered, ''that the alleadgance is no wayes Relevant,” Ballimere not having 
immediatly taken a ſecohd 'Fack, but only finding another Tack by pro- 
gels in the Perſon of the-Ebrd Bimie, to remove that impediment , and 


{hun 


« 
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ſhun his trouble, he purchaſed Right thereto, but never brookeg 
thereby. nat ct. þ. | | 
” The Lords found that the, taking Right to another Tack, -did not infer 
a palkng from the former Tack, unleſs ' it —_— that-the poſterior 
Tack had a'greater Duty, or ſhorter durance, and that Ballimaxe jad Þaid 
the faid greater Duty to Boner, or bruiked exprelly by the later Tack. 


June 29, 1669. 


PAptain having taken '- atSea; & 
C : PLL TIIVE | tre hy on this ground, that he carried Clapbtnt 
which'is: expreſly mentioned as Counterband in the-Commiſſion 6f the aq 
mira] of Seiler > giyen to (he Caper .and was the ſame Stile with'the Coni- 
miffion Recorded in the Books of Admirality,' given inthe time of War,” in 
the year 2629. The Strangers raiſed ReduQion bf the Admirals Decrece. 
a1 this Reaſon, that Clapbeerd being a geteral' Name, comprehending ma. 
ny kinds of Boards, that Clapboard could be only*imderſtood Countetbang 
which had not. a promiſcuous uſe in Peace an&-Wiar', but was inf{rumenryn 
belkeuxw, carried by the Kings Allies to his Enemies; to be Sold to them for 
affiting of the War, which this Zoading could not he, becauſe it conſiſted 
alt "bf Knappel , cutted all at three Foot and ar half length , the proper 
uſe whereof is for Barrells, and isno wayes inſtrumentam bellicum, 

' The Lords having giveri Commiſſion to ſome of their number to viſite the 
Knappel, andtoExamine Sea-wrights, whereupon they did Examine anum. 
ber, whether this Timber in queſtion was uſeful for. War or Shipping, and 
moſt Deponed, that it was nat, and ſome Neponed , that it might be made 
uſe of to be Pins or Tubs; by t. that it was not ordjnarly made uſe of for 
Shipping, but common Oak, which was far cheaper. © * 

.Fhe Lords did alſo before-anſwer ,: ordain'either Party to adduce ſuch 
Teſtificatsand Evidences, as they could from the Admiraltics of Neighbour- 
ing Nations,” what was the Cuſtom of Nations,. whether upon ſuch Timber 
as this the Ships of Neuters or Allies were made Prize. | 


The ſtrangers produced ſeveral Teſtificats , one from the Cuſtom-Houſe 
off Amſterdame, bearing, that ſuch Timber was not accounted Counterband 
in Hollerd, and” one from the Speriſþ Admiralty at 6ſfterd , bearing , that 
they knew not that by their Cuſtom', and the Cuſtom of other Admiralties 
ſuch Timber was Counterband , one from a Deputy , who ſerved in the 
Freach Admiralty at Dunkirk, declaring that in that Admiralty, ſuch Tim- 
ber was not accounted Counterband 53 one from the Kings Au@orney, and 
abother Lawer,: who ſerved in'the Court of Admiralty of England, bear- 
ing, that during the War, none had been declared Prize upon that ac- 
count. The Privateer produced no Teftificats, but alleadged that there 
ought no reſpe& to be had to the Teſtificats produced , it being eafie to im- 
petrat ſuch, and there ſhould a Commiſhon fcendired by the Lords, to the 
ſeveral Chief Admiralties of the Neighbouring Nations, to expreſs what was 
. their Cuſtom in this Point. 


” \ 
” 


Notwithſtanding the Lords found. the Ship Prize,.,as carrying this Clap- 
board, being contained. in the Admirals Commiſſion, a great part of the molt 
able of the Loxds being, of the contrary, Judgement.. . 


The 
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Earl of Argile contra His, affels. June 30. 1669. 


He Eart of CHrgile being Donator to the Forefaulture of the late Mar- 

- queſs of: Argile , his Father , Parlues an Improbationof the Vaſſals 

hts, and craved apa Bog Vaſfals alleadged no, ification 

YN T2 Ss FN by th 
oy; paying t500 unhgs, and 
ed ork v4, «fling he Gieditog there- 
A: & Glling wiki the Our 


that it was not His 
| Lands c: dr o hen 


Wie ights, 


je the Sup inf Pre 
SE, = 


—_ ny as thereby to 
drape and who durſt-not i in 


3 TCÞ hows 72, 


ln have no hand in 1 
His laſt Ratification'dnd'Chitter Bbrexhs Oren Seal | bath moſt 
: tftin&) and clearly expreft Hi meaning and pleaſure, ry a moe 
id Gift of Letter , Hi Mafeſty did only Exchade the Creditors from the 
Eſtates of the Vaſſals'; but Detlares, that not only-the-Su 
ty and Caſualities thereof ſhould belong to the Earl, but che Pro y of 
d}-theſe who had not ſufficient” Rights from the Houſe of Argile, and 
firmations from the King, and'-that the Earl might Intent all Actions com-: 
petent of Law, for that it effect, .:It was anſwered for the Vaſſals, that if their 
| true condition and adherence to His Majeſty , had been underſtood His 
1 | Majeſty would not ſo have Declared, and that poſt jus queſiture to them by 
, the Kings Gift'and Letter, no poſterior: Declaration impetrat from His Ma- 
b xlty, hould pr prejadge them at the leaſt, they humbly craved that the Loxds, 
e atcording to their Inter lopkecy'; z would'Repreſent. the Cafe to His 
Majeſty , Y hike His Pleaſure wo be known, and that His Ak might 
. interpoſe with my Lord: Argile , not to infiſt tt agsint the Va O 
; been Loyal. It was anſwered for the Ear), that behad given oo Bn grounds 
to his Vaſſals to exped, that though they were in his power, thgt he would 
' deſtroy them, and anni] their Rights : and ſeing Nis Majeſty bad fully 
t and +bſolutel entruſted them to Ve, . they ought” to have reſted upon His 
Kindneſs and Generofity , and not ro have made all this Clamoyr , where 
they have no Legal Defenſe, it' beg 'no' Rrange nor new thin 
. the King to give Gifts of Fordaukure wh without any Reſervatian of Vitale; 
who 
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Lo rt Sorter art nee tot tha 
what- berwixt and the tant 4r-eny con 
8 ni whe Yule in he , tiche, Y ey, 


$ winnke Ado the King; that he” 
A FEES 


move. . .next. Tem 


. Yerbhe Lords Buſtained the Delbuley-" ſeg - tho Lirene vm king wh 
rind of ths Warning, 
Purgubr vontre ing 769: 06 (66, 
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+ the: lagiltrater jap wy oa xorat yuh _ 
r= i Peer, Firſt; Becauſe they were no- turthec 


ob- 


| on ani the wes got.” 


was 
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\to bat to conveen the a —_ of ty Town, and ſend them with 


eſſenger to affiſt, which they offered todo. 2dly, Albeit themielves 
qbliged xo take the Rebel if he were ſhowen to them within their Ju- 


muar yet 'they were not obliged to ſearch every Houſe of the Town 


- For him, or:to enter within clofle 34 ,. The Lord Tous 
known tb-be a fierce”) 


-|'hict, they 'were nor obJig 
— 


Man, who ordinarly had a Minzie' attending 
to adventure upon lim , without the 


of their , which they di d within an hour or two - 


GG coole the oo oy Ns ns | bren {0 done as 
reitz expreſt. _. 


Ow Stabler in Ed 
#rchy, andalſo as Donotar 
a pe RIS 'Poiudi 


=_ . 
and competing z. the, Donatoy - «leg he _ to 


be Arrefter, becauſe the Debt in- queſtion falling; in his 
Vo 164 tao Bo pram the Gift of the Elchear, bearing exprelly all 


Goods the Rebel had, or ſhould acquire, and this Debt . = 


rer the Gift dil accrelce to him, . the Rebel not being yet R Ic was 


yet that js always nc ſuch.as happen to be acquired within year 


the It. was. anſwered for the Donatar, that he 
or of his Gitt, and if any li 


- - _ 
aye ae he © Homing, , becauſe ſomerimes Gifts are not taken within 
a year of the Horning . 

. The Lords found.the Gift to'exrend to the Sum in queſtion o—__ 
quired. by the Rebel within a yearafterthe Gift, and that the general C uſe 


of Goodsto be acquired, Gt emend np further then to Goods eoquigen with 
in a. year aſter the Gift. :; 


Laird of Grabbet contra Move, Eodem die; 


TE% Frcony 05-5 of Sjntons —. belcaging ng to Sir Jobn Ker of Litledean , the 
| are thereof 3 there is a piece of 
Land lm aft oy borders of Merbatle and 0tterburs,and there 
& an eamale Right. of the Lands of Otterburs granted. by Sir Jobn Ker 
# __ po Tong, and by. that Towng a ſubaltern Right to another Tosng, bear- 
of canes er expreſſues,' both theſe Young's joyntly Dil- 
wy Gruibes. the Lands of Otterbrn , with .the Pertinents , compre- 
SE ; the Lands. .of Reſcbbogs 3 jn theend- of which Diſpolitionthere isa 
oe bearing that becauſe the Y esng's were kindly Tennents in the Lands 
of Greenlaw, rates any or mum their Rinhe thereof, and kindlyneſſe 
ereto, to Grubbet, M ving Ys the Rights of the- Lands o& ,-® 
at 


630 The [eoifians. of the * Lordr-of Yeſſhod, 
batle from Sir Johs Key;; .and the; Batl [of Lowhiawrhavi iriv a4 9: 
oks's Right. 0 the Barony of Livtony, 'in 7 ny nel ems 


ing 
Fn char Obi 


Tennents.gf 


he might claim /it by 
led, firſt, becauſe Preſcription 
cannot be aſcribed to the Young's Intelr 


become a part, 


ſcribes, and the us 
crides, and t . WAS 
becomes thereaft %y re- 


rs, 
uced 
t, 

wereonly kindly Tennents, otherwiſe it! is very h the 
Property, thatthey being firſt kindly Terments , and that kindljnefs being 
thought more favourdble to maintain Polgeffion m theſe” places, then any 
Heretable Right, they might very well Difpone Offerþwrn, whereof Greer- 
Luv. is a part , and might alſoDiſpone their kindnefs - of | @reerlaw they had 


before the Right of Property; neither dath it infer, becufe' Raſchbog is ex- 
| preſt 
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preſt as -Pertinent.of Otcerburn, which hath been upon account that Raſch. 
bog was then unclear, that therefore Greenlaw 1s no Part thereof, or ee ir 
could have no more parts but R 4ſchbog,, there being nomore expreſt ; an 
as for the alleadged 'Services done by the Young*s to Sir- John! Key ,” they 
cannot infer that the Young's were then Tennents of Gyeenlaw,” becauſe ſuch 
Services being only general, and' no particular Services accnftomed by Ten- 
nents, they might have been performed to' Sir Joby as Superior, -or 2s out of 
kindaefs to a great Man in the Countrey,: and its offered to. be provert ( if 
need. be's ) that: hundreds granted {uch Services , . who -were -not Tennents, 
{o that unleſs there were a Tack, Inrolments of Court . br ' Executions of 
Poinding, produced to inſtruft Services as a Tack-duty on Greealaw,it 1s Ir- 
relevant. , 1418, St Og A HD. RP» no 
-The Lords by a former Interlociitor had found that by the, acknowlege- 
ment in Yowng®s Charter, or any thing thereiti'was not ſufficient tg exclude 
Greenlaw from being Partand Pertinent 'of Otterburn , but they found thar 
if fore" would alleadge a Tack, or Tifrolment'of Court, to the Youngs 'of 
Serviees/for"-Greenlaw, 1t' were ſuſhctent, or otherwiſe if he would alleadge 
conſtant Service of the Young*s, by Riding &, with Sir Toby, and there be- 
ing' Poinded by him,” when they were abſent ET found che ſame with 
the- acknowledgement in'Grubbets Right to exclu c Grubbet from Greenlaw, 
and if theſe were not pleaded rey ordained Witneſſes to be Examined upon 
the ground hinc inde before anſwer, ' upon theſe . pots, whether Greenlaw 
ws Yaoi to'b&4 diſtin 'Tennement, both trom'Otrerburr and, Marbotle, 
or whether it was known to” be'Part and "Pertinent of cither , and, what 
were the' Marches and Meithes thereof, and what Setvices were done by the 
done by others , not be- 


x 


Young's to Sir John Ker, and if ſuch Services were 
ing moveable Teens, 1 09 © HorTINEE 


ed a 
fobim, 
t thereby he might | & Ta t "rhe Tator as 
Heix-male,:had alſo granted feveral Diſpoſitions ts Captairi Barely of that 
Eſtate; ::Zowles Daughter being an'Infart,” her friends did alfo procure a 
Difpofition: from theiTutor'to her, und ſhe parſhes' # ReduQion and Tmpro- 


bation-:a CaptainiBurcley'ofths foreſaid Bond), and fitionis made 
to him, -he "and-/produces'#1ie Diſpoſition rrade*by the Thitor, 
and. alleadpes that herhad the Bond :foreſaid Þ/ and'two Diſpoſition From the 


Tutoranterior:to this produced; but that a Perforr 1&/whom He hid encruſted 
them, had carried themaway; but there being'produced intheProcefs atteſt- 
ed doubles of the-former Diſpoſitiobs';" under the hands "of Nortars. , The 
Purſuer/ craved; that:ſeing the' Witneſſes Meadpet infert might 'die, and 
the Gaptam, of purpoſe>keeped 'up:the*Priacipals; that the Witneſſes might 
be Examined: upon what they'-know"ePthe” Triftt;-or Forgery of the aids 

Dipoſiians :-mnnd tO oP Buys oa Ward TE Cat 
Which the Lords granted, the'Fame;” and faſpition of the Forgery beirg 
D's 4 ._"" 'O5 
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ſo t though ordinarly they. do not Examine Witnesſes upon the 
Pieery of a Writ, till x 44 principal be produced , that the Witneſle 
j®: their A NcTprons, whereupon Steel one of the Wit. 
nels  compeared,; ds pr ear the Forgery, and the way of 
contriyance of jt, in which the Captain made uſe of him , wherey 
the Lords to Examinethe Tutor pc ſtifly ſtood to theveri. 
ty of the, Diſpoſitions, - as being truly Subſcribed by him , bur differed in 
the Date, and 1n the perſons who were Wunelses to the Subſcription; The 
Captains Sonin law being alſo Examined , whether or not the Captain had 
capt him to corrupt "he Witneſs, and if be bad written any Letter 


to that produceda Letter, mentioning ſome things by word 

which he ſh pang go about, and being asked whothe Bearer was, 
that he was "4 the Tutors Servant, who being inthe 
worm eſen! (apr to webs many being 1nterrogat , whe- 


| it North any Letter the Captain to his Good-ſon, 
that he no Letter from him head or any 
other, 5 hls the Letter .beingthowen him, and confronted whh ah 
Captains Good-{b1 "he Deponed that he did; bring that Paper, and deliver. 
oe py is. Ws bur. be _ thought, /it_ was an. order, not. being 
t whether he had. any RP. in word _- 
rome Fonwy omg Deponed he bad.nope , 20d Up0s/00g 
_ Ps the contrair , and. confronting with Ca 
;he acknowledged that he had order to cauſe his Good-lon 


ovitk ore the Wiles we > 5d by and the Ga I Goole Coke E 
knowledged 209 bi to E Witnellcs,to 
to the Trathof the Writs, rake dam "4 | 


The Lords having confidered his eons contradiory 
Oath, ordained him to be put in the , and the next day to ftand in the 
yixt tenandtwelye,. anda Paper op bis Brow to declare the Cauſe, 


and'did 'declare him it In 6 contents Priſon till 
funher Order, 
Tn 
95; Wiltlas Kiner conrerl Belr1and Sacferef Loganof Coar-field. 


9. 1669. 


gen of Ct baving become Caatiener for _— 
= OE TESDSS — 


, and» ESE 
being granted after the 'Cauti- 


Acquires rake a Reduthen of Mr. Hallam: De- 


lo was, not 1lyable w to: uplif theſe fecure Annualrents, or 
to have employed = The —_— anſwered, that the Lords had _ 
y 
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dy found at the fame Purſuers Inſtance againſt Joks Boyd, that the Tutor 
was lyable for Annualrent, not only pro intromiſ/ts, but pro omiſſis, and for 
the Annualrent of the Pupils Annuals « fivitatatela, which is finiſhed, either 
by ending the Pupillarity, or the Death or Removal of the Tutor, It was 
anſwered, that the Lords Interlocutor was only in the cafe that the Tuto- 
ry had been finiſhed in the ordinar way by the Age of the Pupil, for that 
way of ending thereof, could only been foreknowen by the Tutor, that with- 
in the ſame he might lift the Pupils Annuals , and give them out on An- 
nualrent, but he' could not foreſee his own Death, but might juſtly think 
he had time before the expiring of his Tywory, to lift and employ, and {6 
the Tutor not having failed in bis Duty, his Cautioner is free, It was an- 
ſvered, Firf, That by the Lords dayly br Tutors arelyable for the 
Annualrents of Rents, of and within a year after the Repts are due, and 
there being ſo much parity of Reaſon in Annyualrents, jt cannot be thought 
juſt chat the Tutor was not obliged'to hift-thea ill the end of his _— 
for albeit he might have keeped them 1n his Hands unemployed , and on 
tolcave thein employed at the iſh'of his Tutory, yer be was qbliged to uplikt 
them,and if by any accident. as being preveened by Death,be did not employ 
them , that accident ſhould-'be on his. peril , not the innocent Pupils, 
2dly , If need beis , the Purſuer offers to prove the Annualrents 
were uplifted by the Tutor. , -and ſo theſe that Repreſent him, an4 his 
Cautioners , are lyable for' Annualrent therefore , at leaſt from the Death 
of the Tutor. 4 © enrt's” s 
The Lord Ra A outs agent eel if he obliged to lift , nor give 
ont 'on Ann 1e Annualrents is Li Debitars were Reſponſal 
but only once betwixt and the end of the 'Pupillarity 3: and. if be Di- 
ed betwixt and the end 'of the Tatory, he. was free bpth of e An- 
ns En thr we an 6 reply them ar To bee PoE 
that 1t'was t to employ them any time before the Tutor 
_ q and found that hid Heir wis Yale for AR Se pes the 
Tutors Death, but trom the endof the Pupillarity, and that he could he 
no further lyable then the Tutor, ifhe had lived, in reſpeft that ſubſequent 
Futon. were obliged-to lift cheſe-Anmalrents from the former Tutors Heirs, 
and employ them, | | 


This was ſtoped to be furches beard. 


Garner contra Colvin, Fuly to. 1669. 


| (oman Colvin having Apprized the Lands of Lady-kirk, and fonie Tene- 
mentsin Air, and being Infeft therem 3 Gerners Wife and Bairns raiſe a 
Reduttion, and alleadge that the Apprizers Right is null, as to the Tene- 
ments in Air, becauſe John. Garner had never Right thereto , but the Right 
was Originally granted to young Jobr Garner the Purſer , by his Mother 
Brother, The Defender anſwered » ' that the'faid Bp be —_— 
with bis Apprizijag, asif-it bad, beer/in the Fathers z becauſe young 
Garner was then, an. Jofant an. bis Fathers Fanvly 3 and albeit the _— 
ted by his Llncle,, yet it is: neceſſarly inferred 'to be Acquired by the 
thers Means, becauſe it bears not for Loye and/ Favour ,. but for $ums 
of Money, agd the Uncle had Bairns of is owns ! It was anſivered, 'that 
albeit the Right. had. been Acquired bythe Fathers Means, yet its anferior 
to the Apprizing,, and Sums on which. 'it ptaceeds /*whereupon nothing 
ITT Car 
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can be taken away but whatis poſterior thereto,albeit there were a Declarator 
and.  Redudttion' intented for that purpoſe, as there 1s none. 
The Lords Suſtained the alleadgeance, and Reduced the Apprizing as 

to theſe Tenerments, | 

24ly , © The Purſuer alleadges the Apprizing ( as to Lady-kirk ) myp 
be Reduced, becauſe the Purſuers produce a prior Infeftment granted by 
John Garner to/his Wife in Liferent, and his Bairns in Fee. it was anſwer. 
ec; that the faid' Infeftment was baſe , never cled with Poſlefſion, The 
Parſyers Replyed, that the Fathers Liferentnot being Reſerved , the con. 
tinuation of Poſſeffion was as lawful Adminiſtrator to the Purſuers Bai 
ard if heed: be*s' its offered to be proven he had a FaQtory trom them. 
The Defender anſwered, that a Fathers Poſſeſſion being continued , was 
never found to validate a baſe Infeftment granted to his Children, albeit his 
Liferent.were-expreſly. Reſerved;but its ever accounted a latent fraudulent 
Deed; and a Fattory can be of noore force thena Reſervation , qtherwiſe 
it were impoſſible to obviat fraudulent conveyances betwixt Fathers anq 
Children.” The Purſuer anfwered ,- that albeit ſuch Reſervations are not 
valide in Rights' freely granted by Fathers , yet itmtets not this caſe, , 
etlly* Where there was-an anterior Onerous Cauſe, Fohu Garner wt 
hped by his Contra of Marriage, that what Lands he ſhould Acquire, ſhould 
be o-tis Wife in Liferent; 'and to the Bairns of the Marriage. 

'-” The Lords fotind that the BairnsInfeftment granted by their Father, al. 
beit he had Poſleſt by a Faftory from them , was not cled with Poſſeſſion, 
or ſufficient to exclude a 'poſterior publick Infeftment, and that the Clauſe 
inthe Contra&t was but to ſubffitute the Children Heirs'to their Father in 
the Conqueſt, - / 3. | bY. <von aK | 


= - 


£ 
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' Here it was not alleadged that the Fatory was made publick by Proce 
. founded at the Fathers Inſtance,or otherwiſe in this Proceſs. The Defender 
to! ſarisfie the Produdion of an Aſfignation , upon which the Apprizi 
reeded; which” the Purſueps offered: to. improve as falſe in the 

andthe-Pefender now. produced another Affignation'of the ſame Date, 
#9 declared he: abade by the ſame as of that Date, and that- it bei 
a miffing ,. he had cauſedthe Cedent to Subſcribe another of the ſame Date 
with-the-farſt, which did-expreſly. bear Reſervation of another ARES 
formerly Subſcribed, which hedid alſo _bide be as truly Subſcribed, but 
not: of the Date it bears, but of the Date of the true Afſignation inſert 
tHETEM, +. 2 Oo \To av 

:. The Lords Suſtained the Afignation now. laſt produced , and did+ not 
quarrel the other Affignation, though another Date was inſert, then when 
16; was Subſcribed, for the Cauſe foreſaid. 


> 


* 
7 


15 *- Alexander Glſe contra Fohn Haddin ; Eodem-die. 


& Lexender Glaſſe and William Reid having a proper Wodſet of the Lands 

A of Alairtnenie, and John Heddin being alſo Infeft in an Annualrent 
forth-thereof ſome days: prior, compet for the Maills and Dutics 3 Haddin 
alleadped that. Hoth infeftments'being baſe from the fame Author, his In- 
feftment of Annualrent is preferable , becauſe prior and firſt cled with 
Poſſcſhon. .' It. wasarifweredy any-Poſſefiion he had was bya Faftory from 
Glaſs. It was tepl ed; that he offered to prove Poſleſſion before that Fato- 
ry..'.1t was duplyed, " that by Haddins back Bond produced , bearing ex. 
preſly that Glaſſe had had a valide Right to the Maills and Duties of = 
= | Lands, 


A ay ao anc. ms -- oad<*\. ia» a vY*t Dam ac i<£©© TT . co coca a= A© ac 
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Lands , and that he was in Poſſeſſion thereof, and that Haddix had ACC Pt= 
ed a FaQory from him, and was obliged to compt to bim for the Maills 
and Duties without any Reſervation of bis own Right, this was an un- 


eftioriable Homologation, nd acknowledgement of tht, and equiva» 
oe too haiſcarbort the "Y Br) —_ 


reofk, 


The Lords found by the back Bond produced of the Tenor foreaid 
thar Heddiz bad to far acknowledged Reid and Glaſer Right, that he could 
not quarrel it upon his. own Righe, bur he proponiag that there was a Re- 
ſervation of his own Right related to in the back Bond, the. Lords found 
the ſame Relevant he proving Poſſeſſion before the other Party, and before 


the Factory. 


The Ola -Colledge of Aberdeen contre tht Town of Abetdeen, 
July 13. 1669. £ 


e Principal and the remanent Members of the old Colledge of 
Aberdegs , baving Set a Tack to Door Dww of his Teinds during the 
incipals Life , and five years thereafter, and beating au Obligemenc to 
renew the like Tack from time to time for ever. The Door Mortified 
the ſame to the Town for pious uſes, after.the Death of that Principal 
many years. The Colledge now the Poſleſiors of the Lands upon 
20 Inhibition for-the full value of the Teindsz and the Town Defends 
upon the foreſaid Tack, It was anfwered for the Colledge , that the 
Tack is only for the Principals Life, and five years after, which is ex- 
zand asfor the new Obligament torenew ſuch T acks for ever. It was an- 

Firtt, Albeita Tock were —— yp wy" it would be null, 
a3 wanting an iſh. 24 , Obligements preſent Incumbents in Uni- 
verfities are not obligator , but where there is an equivalent Cauſe -Qne-- 
roas Received for the good of the Liaiverfity. It was replyed for the 
Town, that an Obli t to ca. Tack, by them -who can grant it, 
s equiparat to the Tack it which requires no other ſolemnity , @s 
an obli t to grant an. Afiignatioh; is —_— tcoan 10n, and 
that there is here a Cauſe Onerous of the Univerſities Obli t, becauſa 
the Tack bears expreſly 300. Mcrks of grefvw , and 'the former 
Tack-guty was only ten Merks, which by this Tack is 'made 50. Merks, 
and albeit it want a deftnit ith, yet it muſt be yalide for a Renovation dur- 
ing this Principals Life, and five years after , and it is, Homologat by the 
Colledge, who have received the ſame Duties ſeveral years fince the firſt 
Tack expired. It was duplyed for the Colledge , that this Tack is not va- 
tide for any time after the: firlt iſh, becauſe by the AR of Parliameut 1617. 
Tacks by beneficed Perſons under. Prelars, are prohibit for longer timenor 
their own Life, and five years after, and theſe Teinds are a part of the 
benefice Mortified to the Colledge , and they muſt be accounted as bene- 
fed Perfons, and albeit the Teinds were augmented to 50. Merks , yet 
they are worth 200. Merks; and forthe Receipt of the Duties after the 
Tack, it is per #acitamrelocationem, and no Homologation of the Qbligemens 
i renew the Tacks 


The Lords found that the Colledge was nor bended under bene-- 
ficed Perſons, but found that there was rio ſufficient. Cauſe Onerous alleadg- 
&d for this Qbligement of Retiewing a per ITack, and would not Suſtain 
the famine in part,and fyund ir totally null, and that the Recerving of the for- 
mer Duties was no Homologation thereof, 

| Cap. 


The Dcifoms of the Lordraf Feſfion; 
* Captain Word contra Boqueilſon, Bodew dhe 


A Wood having taken a Ship of Norway , whereof Woyneil, 
C a ar alled the Eph Pris TE Eg 
the Decxeet.of A 


*whereof the Private 
NO Bi belongs to. Ne King Enznes 
Lo b- oy arid ogy 

”, Whereas pretends u 
he Xi "Proclamatian, liberty to all-his Subjetsto Subjedeto import Tinbe. 
ode. drone —_— by the Ships und Mariners it thefe © 
though then in Enimity, yet the'faid Prodamativn ——_— that all ſuch 
Ships ſhall Gnd Gnjen a the anon Evens Cour, 
land, without going 
Lord Admirals Pals = this Shi 


not to t bes Hogue but 
wil or Ade: /* whereds 
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any Pa from theDuke,or any extrat of aPaG from him. It aller wy 
cer . r izen of Leondon,that Sag Con- 
tracted conform to Kings 1on'for importing Timber, and hay- 

found Caution and a Paſs oohform to the Proclamation 'h 
pre Sho_ 

a 1590: to, eſe 
Becauſe the Skipper is tef7t+ fomgalari WR conſtant Calm ge , 
DTD es, = = 

t wit | 
7 carey eng Oper 


of wht "woull hae ny gs woes Cot 

Dyjou Itizen London, ving-Gona | 

for importing 6000. Dails, albent the. .Skipp 
Confiſcation- of a+ 


2 Toſi a of a:Loadning. be 
ps —— boha file, whatever it may. 
yr] his own Avtothe ſecond point 
Paſs,there'is produceda Teftificat. of 4he- 
mg been Bought from the Privateer Captain Lye, who' agg her to 
Londen , the Duke | gives har-a -Paſs.to requrn from [09 
bearing that he had given her a former: Paſs to inte 
i alfo produced--His ty man fufficiently' 
this Ship is Authorized by a fufficicarPal E 
Reſtored with Teſtificats from the- 
bene tier Crain Lol TEE Gone Privateer, telye 
ring that Captain Lye baving? AL, A 
ed the Skipper (then in Prifoa) to thow him the Puke of Tarks Pak, 
which when he ſhew'd him ,he X or x out of, his "Hand, to ſecure the 
Ship 3 againſt all which it was objeQed, thax; all bend impetrat alter 
the "Shi was declared Prize, and = it is the more, ſuſpitious, thar at the 
rachger er Adjudicition there was-not fo much as made of the 
Duke of Torks Paſs, though the- Duk of Richmon27 Pa was rejeRed, as 
not ſufficient without the Duke of Torks, and that as yet there's no Extract, 
*of the Paſs out of any Record; and as for his Majcſties Letter it hath beer 
- . impetrat ſupprefia verttate, and cannot take away a Parties privat Right, ” 


The Deciſone: tio he Tor Lords of Seſtion. 67 
is ſatos' jure, as are all. Ads Parſiament "doe by His MajeRty, and three: * 
Eſtates incitate parte, much more ſuch a Letter, as the Lords:found inthe 
caſe of the Caſtle of Rigs, and though there had been a Paſs from the 
Dake of Tok, it is likely not to have. been 'of this Date but for a former 


Voyage 
The Lords found the allcadgeance for the Privateer, that there was 1500. - 


; Aboard belonging to the Tap ac Enemies even to Confiſcat. the | 

whe ns Dails, Che Jolp £0 Dails, His Majeſtics Sub- . 

: Tar es ak, an] before wer to that, 

ts | ir. Robert Murray to were a Record 
CE I DEnts 


compared with the Principal , "= 
br the Records 'of the Cuſtom bouks & if 
there was no Records of Palies, to take the 
CG alcaty taken by bim, and or- 


.of A ty to be Examined | 
SLERE _h = 


- EY Hanlon contre 4 Bode .of , the King Properiy,, 
| Jof1, 14-1669. 


He Dl of Hiriltorn as ColleRor-getieral of the Taxations, havs 
_M 6s Lots eng Fppny te py Wn 
EY ennin, fveral ofchac Reaſon, that 
the A& of Convention 'rhere is abarement” "cage »- a third part to fi 
tres i te Wet ON Hb ON ON nodes, am 
nrey' et © AINgs roperty are Charged 
ST rw dren. dd wax Ag bore) 
lr uri | uſe ft> all former Taxations they were diſtin@ 
the Temporal and $ | and therefore*hough by the 
emion, the Temporality of theſe 


En 


L 


BF 


$hires be eaſed , it will not 
i the Reaſbri of the AQ cannot EX 


tend t j did" —_— Taxation till the 
ok 4 PF | atited for R crouritiy ahem. 
La int of the high Retours of the Shires being thn known, 
: - qu ' would doubtleſs endeavour to have cafie R 

; Jt was' abfyered, that  the'A@ of Convention expreſly Regulating the. ak 
ation; bothas to the tuality ard Temporality , it cannot be thoughtbut 


RP rraey, i an by of whole, and ſcing the Properey wi 


nhovr exception, and albeit the Prg erty 
, or 


—_— 
"= = 
” - 
- 
Go 
” ” is 
— » 


| Pier, Sonat to the remainant' Lands lying in that Shire, fo that 
where the other Lands are' generally” highly. Reroured, it is cv idently . 
famed that the Property was {0 Reward and ſeing the Property ap dof 
pay no Taxation, it were Trange now to make it * 
E rapes Lands ot ie.” | 


r more then the 


ſon, of Minority and- Leſion. | To.the 


6433 The Devifons of the \ondr of) Seſtion: 
The Lotds found thix the Properry of the Shires had the Game abatement 
with the reſt of the temporality- i theſe Shires, | 


 EarF'of Marth contra Leith of whe angh, Evdew die 


uy 


by bi "hn pb: 


CES I | 
NE Rn wy gF Ie rh 
P c tion 1s pa jo 
which hor bo mterrupted b wefrrrter, ae 16282 26s, 


evident by inſpeQion of the ReduRiortthat i#'is bur filted up of Jareand 
the Keetrions theteof are new, ſo'thir it ſipnifies no more nor blah; Pe. 
per, or a blank Summonds* till "this filled up and infiſted inhe. 
fore which preſcription was coniptear. 7 2Mly. Ablalvitor becauſe the Ret, 
granted by *1/obel &h to her Hufbatids* Brother ,, was' wo the Husha 
behove : Likeas there was a blank Bond granted by the Brother to os 
Husband ſo declaring , and there being no other Contra of Marriage, 
this Diſpoſition mu  be* underſtood” as granted" to the 'Hnsbarid inf bee con- 
templation of the Marriage, and being butithe _—_ of 10000, Merks, 
which was but a competent Tocher,jt, way-po Lefion to Diſpone the ſame $0 
the Husband, or any. to. hip behowe, and giored i.uo prove - the Brothe, 
organ 12ne ea uch a back. is a back Bond 
to: mhoy the Popther Dione Py The ker o—_ the 
m—__— is. ſufficient by an w Right 
follow range ſo that Fumenge{ dee not lo 6. 
AT yet. make an interruption, t no Sentence could follow there- 
and 2 Summonds being blank; muſt: be as comprehending 
aff th Grounds gnd- Reaſons that . have - filled up therein, but 
here the Lybelling of the Intereſt, which isnot withnew Ink, bears 
that the Purſuer .as Heir. to his. Siler has good intereſt to Revock and 
Redace Deeds done by her mh her pitjodicg which doth imply the Rea- 


Wiz had been, to the Hudaad , yet it is =_ Reduceable wpon 


been Carats. theve. would have becw no Lafon, and if not ſuitable , the 
Lords tai t Reduce it 1m part, or Redtifie it if done in the Wiſes Life, 
but here the having nothing from the Husband , and being Dead the can- 
not now - receive.a Jomeure, and ſo the t 1s Reduceable in 
eſpecially ſeing the ſaid Jobr: Forbes did violently carry away the ſaid 16- 
bel Keith , and Married her without her Friends Conſents, and muſt be 
preſumed, by the ſame means to have purchaſed the ſame Diſpoſition __ 
her without any remuneratory. Proviſion to hers 2dh, There is not , 
cannot. be: known any ſuch back Bond, and it were abſurd that the 
Husbands Brothers Oath alone ſhould prove the fame in favours ofhis Bro- 
ther,. .Fhe Defender anſwered, that albeit there was no Jointure;provid- 
ed, yet the Law provides a Terce , which ofttimes is berter | nor the 
Jeinture. The Purſuer likewiſe anſwered, that the Law did provide' the 


Jus 


\!he Deciſions of the Lords of Sefſon, 639 


ja; wariti, and the.courteſie, ſo that either Party ought either to acquieſce 
in the proviſion of Law, or the Proviſion of Parties muſt be mutual. 


The Lords Repelled the firſt Defenſe, eſpecially in reſpeR of the manner 
" of Liþdlling the File, and found not the Exccutions of the firſt Summonds 
to appear new .,.. and . therefore | Suſtained them , unleſs the Defender 
would improve the ſame ; they found alſo that aJleadgeance, that the Diſpo- 
fition was to the} Husbands behove, wasnot to be Suſtained, eſpecially ſeing 
ne -bagk Bonds were -produced, or. offered, to be proven , and that the 
manner..of Probation offered was no: way ſufficient , that there was no 


Proviſion for-the Wite. SY 


- Duke Himiltiwun contra the Laird of Blackwood, Eodem die. 


"THe Duke of Hawil/toun purſues the Laird of Blackwood , that it may 
be declared that he is his Vaſfal in his Lands of- Blackwood , on this 
ground,that the late Marqueſs of Hamilionn having Diſponed tg the King the 
Abbacie of Arbreth,did in confiderationthereof, in Anno 1636. geta Charter 
from the King of the Barony of Leſþmabago; a part of the Abbacie of Kel- 
ſo , of which the Lands of Blackwwrd were bolden- Waird 5 which Lands 
having been Apprized, and the Apprizers Infeft holden of the King , the 
Laird of Blackwood having thereafter Diſponed them ro Major Ballantines 
by'his Contra of Marriage with Blackwoods Daughter, and the Major hav- 
ing purchaſed, a Right from the Apprizers,' both upon Bla:kwoods procu- 
ratory of Reſignation,and the Apprizers,he Refigned the Lands in the Mar- 
wuels Hand, and did-take, his-Infeftment holding Waird of him ; likeas this 
Blackwood who. is Heir of Proviſion to the Major as procreat by Marion 
Weir Blathwoods. Daughter with William. Lowry , hath no other Right but 
as Heir of Proyifion to the Major. , and yet he hath taken Infeftmenr 
h6lding of. the King: likeas the - aid -Wil/iam Lowry his Father as lawful 
dmimiſtrator,: and taking burden for him, has obliged himſelf by his Bond, 
that ſo ſoon as the Marqueſs ſhould obtain a Right to the Superiority , he 
ſhould take his ee from him Waird, and by = Att of Parliament 
1661. Rayutying the Act of Annexation-1633elt 1sexprelſly provided,that a 
Right to Be Saperiotity ,of Kirk' Lands granted by the King, yet norway 
ſtanding the annexation thall. be valide, as to- ſuch VYaſſals who' have , or 
ſhall conſent to.the Riguts of the Perſons obtainers_ of the ſaids Superiori- 
ties , ſo that : Major 8alantine having conſented, by taking Infefiment in 
tmanner foreſaid,, he and hig . Succefſors muſt continue the Dukes Vaſſals. 
The Defender alleadged. Abſolvitor,” becauſe any Right the Duke has, or 
the Marqueſle , had to. the Superiority.is abſolutely null by the faids As 
6f Parliamenys, annexing the Superiority of Kirk Lands to the Crown, ſo 
that unleſs there had-bcen a-Diſſolution in Parliament, no Right of theſe 
Superiorities/is valide, but nult,-and the exception of the ſaid A& 1661, 
is only in the caſe of the Vaſſals conſenting to a Right of Superiority, 1tz 
eft there can be ho niger but leghtimo modo by Diflolution. The Purſuer 
anſwered; ##rſ#, Thatalbeit the King , or his Officers might quarrel his 
Right asnot progeeding upon Diſlolution'; or any other having their Right 
upon Diſſolution ,. yet the Defender cannot , eſpecially ſeing he hath Ho- 
mologat the { urlugys Right',” bis Predeceſſors to whom he 1s Heitz hay- 
og taken Infefrment thereupon z likeas the Purſuer has ſatisfyed the Kings 
Intereſt, by giving Band to the Kings Advocat to hold the Lands Waird 
of the King in the ſame way as the Defender would, therefore the Ad- 
yocat hath declared he will not concern himſelf. 2dly, the Purſuer having . 
E e 2 | ob" 


: "TH Fog ; | . t 
640 *Fhe Deriſfonr of the Lords of Seſrion, 
obtained a new: Right of the King fince the AR of Parliament 1661, the 
ſame muſt be' vatfde to him as to theſe Vaſlals who have , or ſhall conſent 
becaule the- exception of the At expreſly bears , that ſuch a conſent i; 
equivalent , as! if the Vaſsal. had Reſigned in the Kings Hands. in favour 
and for new. Infeftment to the interpoſed Superior , and: had then taken 
a ſubeltern Right-of -him, again which'there ean be no pretence, © thar 
(by.a ght-in tlie exception ) it cannot be meancd a perfett Right proceed- 
1g-upon Difgolution, becauſe that. would be valide without the VYaſcats 
cunſent., but':that the Vaſials conſent-bemg' equivalent to a Reſignation, 
makes the Right valide without Dilsolution. 


Which the Lords found Relevant, the Duke proving a fufficient conſent, 
but it was nor Pecided whether Major Ballantines taking Infeftment would 
importa ſufficicnt conſent conformto the exceptian of the AR, fo that he 


might, not thereafter return. to the King, 


4 Fatk contra Fack, July 15. 1669. 


Airick, Jack having only three Daughters, Margeret his eldeſt Daughter 
P Married Johw Dowghes , and there is a Contract berwixt John Dowgles 
and «the. Tutors of the other two Daughters, dividing there” Fathers Inheri- 
tance in three parts , and mutually Difponing the fame with Procuratory 
and, Prexept., and there being a Salmond Fiſhing holding Waird of the 
King, which fell to Margeress ſhare, John Dowylas takes Infeftment upon 
the Tutors Precept, Ditpuning for the other .two that Fiſhing after his 
Death, the ſaid Margaret takes a Gift of Recognition of the ſaid Salmond 
Fiſhing, as. falling by the Infefkment taken by Joh» Dowglas without con- 
ſent = the Supexior , and thereupon purſues Decharator, Katharir Jeckand 
Koberiſoa ter Spouſe, and the-other Siſter, purſue 'a Reduftion ofthe Con- 
tract of Diviton, as done by cheir Tutors m their Minority to their Lefion, 
and in anſwer to the Recognition alleadged, Firft , That this Recogniti- 
on occurred in the time of the Ewgliſþ when Recognitions were excluded, 
and ſuch Inteftments by the Law then in uſe were allowed. 2dh, The 
Infcftment here granted - proceeded only upon the Diſpoſition of their Tu- 
tors, whole as except in what is proper to the Adminiſtration of their 
Office is void. It was anſwered as to the fiſt, that they opponed theDe- 
ctfion in the caſe of Sir George Kinaird againſt the Vaſsals of the Maſter of 
Gray, by which it was found that Infettments taken of Waird-landswith- 
out the Superiors - conſent, even during the Ulſurpation, inferred Recogniti- 
on, and to the ſecond, that the Divifion among the Daughters was an a& 
of Adminiftratiov, that the Daughters might have been compelled to do. 
It was anſwered, that there 1s no ſuch, Deciſion produced , and that in the 
caſe of the Vaſzals of Grey, they did continue in Poſseffion ſeveral years af- 
ter the Kings Reſtitution, and did not take Confirmations 3 but here the 
ſaid Margaret one of the Siſters who ſhould have taken Confirmation be- 
fore ſhe had continued Poſseflion', cannot - have benefit by her own fault, 
and .make uſc of a Gift of Recognition in her own Perſon, proceeding 
upon her own and her Husbands fault, neither can the Diviſion be a law- 
ful a& of Adminiſtration of the Tutors , in fo far as they granted them 
Precepts of Seiling to be holden of their Pupil , which no Law could 
have compelled them to do, but only Procuratorics of Reſignation, 
lIikeasit was John Dowglas fault not to make ule of the Procuratory, but 
of thcPrecept, 
The 


 Purfver anſwered ; 
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- The Lordsfound no Recognition incurred, but becauſe the Parties might 


| haye been troubled ifany other had taken the Gift, they ordained the other 


two Siſters to pay their part of the expences of the Gift, 


Mr. Z2rchibald Denniſtoun contra Semple of Fulwood, July 16 166g; _ 


F He Lairds of Fwlword elder and younger, and  Denmiitoun 
being appointed O verſcers by” Culgratz to' his Daughters, the eldeſt 
Daughter being Marreid to Mr. Archibald Derniftouns Son, there is a Con- 
erat betwixt Mr. Archibald and the three, Overſeers, taking burden. for 
the Daughters, by which the Eftate of Cufgrads, "and Me. Archibalds Eſtate 
are both tertled in rhe Perſon of his Son, arid the Overſeers are | 
cauſe the Minors,andtheir Curators becomeobliged to relieves - 
of 17000.Merks. Mr. Archibold Charges Fulwood ypon'the Contt 
pends, alleadging that the Clauſe can only: import thar he '\s] 
own part, but notin'ſolidum, ſeiig the Clauſe not the Oy: 
bound conjunttly and feverally. It was'anfiveted,that . the obligem 
for payment of a Sum , which s diviſible,bat tor doidg'aFat which 1s ind- 
vilible.:#z.the Minors being become boundto relieve,which is all one as'ifthe 
Overſeers had been, obliged to ' cauſe the Minors -Subſcribe-2/Bond of-retelf, 
which could not divide, but would have obliged every- oneof! them irt {oz 
dum, It wasanſwered, that the refult'of the obligation being releif of Sams 
which are diviſible, the obligationat leaſt the Damnadge and Intereſt ſuc- 
ceedingin placethereofoughtto. be deviſible, for the obligation being faFun 
alienww impreſtable totheOvetleers,and thethirdOverſeer that refuſesroconcur 
being the Chargers own Brothers. there isno reaſon that the Overſeers who 
had no Office or obhgement, but CY which is not nomes juris, 
ſhould be lyable. for the Chargers own Brotherhis third part thereof. 


The Lords found them only tyable pro rata, 


I 


. 
S a + 
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Barclay contra Barclay, July 20. 1669, 


7 Bf Laird of Towy having only cone Dayghter Blizabþ4h Barcly, and his 
Lands being provided to Heirs Male, Biſpones bisEſtate tohis Daygh- 
ter, In which Diſpoſition there being not only, a Procuratory of Refignati- 
on, but a PrceptofSeifing, the faid Elizabeth. was Infeft upon the Precept, 
and being an Infant, her Friends, thinking jt might infer Recognition, took 
2 Gift of the Recognition, and now purſues Declarator thereon, againſt the 
Tutor of Towy Hcir Male, and Captain Barclay as pretending Right by Diſ- 
poſition to the Eſtate, It was alleadged for the Defenders Abſolvitor , be- 
cauſe the Diſpofition granted by. umquhile - Tawy to the Purſuer his Daugh- 
ter wasgranted on Death-bed, | at the leaſt int was retained by the DefunR, 


and never delivered till he was on Death-bed, and thereby it is null , and 


cannot infer Recognition , becauſe the Law upon juſt conſideration that 


Parties are preſumed to be weak in their Minds, and ecafily wrought ups 
on, after contrating of the Diſeaſe of which they Died, has incapacitat 
them then to Diſpone their Heretage, or to take it any way from their 
neareſt Heirs. 2dlie , Albeit the Diſpoſition had been Subſcribed, and De- 
livered in /eige pouſtie, yet the Seifing not being taken till the DefunQ was 
on Death-bed, Recognition cannot be incurred, becauſe it is not the Diſpo- 
ftion, bur the ay alienats the Fee, and infers Recognition, - The 

irſt, That Death bed is only introduced in favours 
of Heirs againſt other Perſons getting Right but hath no effec againſt the 


$upe- 
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Superior,who is not to corfider whetherthe Vaſsal'was fick ot whole, but 
whether he hath inde&Gured to withdraw himſelf, and his Heirs inthe in- 
veſtiture from ' their Superior. _ 2dlie, Death-bed is. never competenr by 
way of exception, but by way of Redu@ion. 34/ie, The Diſpoſition be. 
ing in favours of the Diſponers only Daughter, reſerving his Liferent, albeir 
It wants 'a Clavfe. difpeMig with* the Delivery , -it being Subſcribed in 


, Ubeit rhe Sei 
ſet argand W | gnjioeed . when. he was 
ch bears it Fl toibe an, jfrevockabl 

Evcifing , 19, $hax the, Vaſſal had ihus leige pouſtie 
SHDE Pa PATH a... nnaLy Pn, afg ES... '/ 
+:Fhe Loeds, found that if the Diſpoſition, contajning -thEPrecept, was De. 
livgxe tp ther Valſl-without-Reſervation in; ghe Dilpoyers eige-pouſtie , 
ogld inks Reqagriion, though-the Sciing- were taken after his Sickneg, 
and fayrd that if the- Diſpoſition ang Seifing were on Peath-bed, it would 
exclude Recognitiog,by way, of-exception, Recognition, nut-being:a Polgeſ: 
ſory.;» bugja; Petitorygar Declaratory Judgeinenyz but leivg-it was alleadpe 
that the,Piſpaſition was-Delivered-to'the Lori F54zer-, the :Liords before 
anſwer, CIOs Lord Frazer, to-Depone- from-Wwhom:, \ and when he 

excixed the;fgid-Diſyoſition, and-whether be -had any: DixeQion. to:take 
Seiling.: thereypgn 'si-Rh oy; en tothe gontzalr-and' alſo that the 
Bailly, Atturney, Notar, and Witnelses in the Seifinglhould Depone'by what 
Warrand they Jid proceed therelg, ;, . 


L "oo Earl of Crwfoord cofitra Rig, Julie, 21. 1669.1, __ + + 
T "He Earl-of Crawfrerd pupfirs "Rig for payment tof the half-of theEx- 
 Þ peticeof the Building a Fark Dilee, = xrugh the Earl in fo far-as 
it 1s' Built” or 'to be Built upon the March betwixt him and Rzg, and that 
upon the A&of Parliament 1661. agent the farking and tnclofingafGround, 
whereby forthe Encouragement of them that Incloſe it , it is provided that 
whatever. part? of the Park br[Incloſtre fills _ the March, thatpart ſhall | 

be-Brik upon the equal"Churges: of both the Heretors. The' Defender 

alleadged Abſolvitor;” becauſe the March b&twixt the Earl of  Crawfoordand 

him'is:not'a dry March, but a Buy 5 arid the AQ ?cannot b+&- underſtood 
c 
a 
C 


a— ut as tc... a 


| burit6.dry Marches, otherwiſe thbugh there'Wer@a Water interſeRted, the 
Heretor Building a Park Dike-upon his own de of 'the Water, might re- 
quite his Netghbour on-theiother hide” of the "Wat& to pay, the halt of his 
Charges. '2dlie, Some parts of the Marches BEtwARt the Prirfuer and De-, 
fender-are Moſsy . and;Begy Ground, upon hbith no: Dikecariftand. The 
purſuer anſwered, that he opponed the AR ofiParhamenti;; 'apdithat any r 
Meith betwixt his Land and the Defenders is an inconfiderable Stripe of 

Water ; which oftirpes is dry ; aud: carinot hinder a Stone Dike to be 

| Built in the very Channel of it, and for the other. if the Purſuer Build; not 

the Dike, theiDefendet will not be lyable.” gar _ WY. 


$3 : The 


Cc 


| yr ror 
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The Lords found the Reply Relevant y and ordained the Stripe of Wa- 
tcxeithertc; be wholly without the Dike,orifthe Deſend>r pleaſed that it rug a 
ſpace within.the Dike, and a fpace witlidut the Dike that either Party might 
bive the benetix of Watering thetcar. 


Tow of Perch come there of the Bridg-nd of Perth... 


"He Town of Perth purſues be wog at the Bridg-end of Perth cher 


to deſiſt from Weaving in theix Suburbs, or otherwiſe to pay a Duty 
Toa hou Were ans x 


ergthere torheTowrl for that Li 
form to the ſeveral Ticke and that confo eres "If 
liemen! 1592, Entituled ; PHY vs 16 Barb 


= STS fom Bxcecilng 
cannot be u 

wer Tie, TD . The Park I” pre te i he oo arlia- 

hand ws handing Ly orkoer 


Living there to oe 1a 
Weaving, Nd preſery tp, ac - Ads 1. Day as to this Haga As 
Defenders anrered, thr tele Weaver being \ vol -a9n gr—onl _— 
granted b them, prejudge none but yes, 
ITED coolent of the Herevorcannot inf a Setvitule uport his By 
without his conſerit, more then his Tennents could itfet a Thirkge 
his conſent. 


7 RY AR of Parliament did not reach to the Ins 
habitants of any Barony, and that the Tickets of the Weayers could nat 
infer a: Servitude upon the Barony , and therefore Deceraed only. a+; 


gt I of the Tickets parorally for the Datis comaingd 


> Ju Gray contra Margaret Ker, July 23. £669, 


oo ah Gray having Apprized certain Lands, and having Charged the Su- 
perior, purſues for Mails and =y Devi, Compearance i is made for Margaret 
Ker, who produces or. 


—_— __ by her Husband the Common 
craves to be preferred, The Purlger 
of the Superior not Confirmed is een Feng 


granted by het Husband to be _ 
Tothe which it was affwered, 
an Infeſteur of a Librene granted to a Wife in implemettt "Cort 
of Marriage isvalide though not Confirmed, 


The Lords Repelled the yore ,. and found the Relics Infteftment 
wall, and not fi Poſſeſſion. 
Mr. John Blets contra Ingliſttoun , Eodems die. 


Richtoun of Crawfordftoun having only one Daughter, Diſponed his Eſtate 
_, to John Brown Togbiſb four , in contemplation of the Marriage . be«; 
twixt 


644. The Detifons of the Lords of Sifrion; 
ivt him and Craiwfordflovss D , ard to the Hi 
%, which CER n= Ee ten Sufi, berg CMe 


aa the ft grrted [ſeems tohav 


Joe to Denude the” Het of Ling to 
Ingliftoar.” Thereafter Crawfordflour made 


al ana bers of the Tailz Pileyel} ED 
ITY } is Feear, andthe Sabi 
EEE 


f: 


coy k SEE Dn ogg 


not Delivery , which ty Þ 


rior, Diſpofitions of a different Tenor, and ſeveral Miffive Letters ſhowing 
opyagen after all to alter the ſame the {aid Clauſe cannot be effeQuia}, 7 


no pretence forDeliveringtheBond,arid the two otherDiſpofitions,ſeing | 
Difpenfation- with Delj- 


they want that Claule.” It was anſwerd, that the 
very 15; in all caſes jparat with the Delivery it ſelf, and that the remarient 
Wits ought alſo tobe Delivered, though they bearnot that Clauſe, becanſs 
the Heirs of Line being ablolutely excluded by the firſt = —_ 
hivenid ititereſt toquarrel the other Diſpoſiti ibn 

were to > tiſrent effeQs, _ want 
make IT where Nur — xanar firſt _— 
ty are accefſory thereto, and muſtbe be Deine then, ig 

fun& ſolong. as he keepedthe Writ in his own Hand, might Nil ales eels 
at his pleaſure. It was anſwered, that the poſterior tions wanted the 
Clauſe, reſerving power to the Defun& to leave to whom: he pleaſed the 
5OQO. Merks, and it is like he hath left it to his other Danghters, and the 


Bbod niay: be made uſe of to overtirn' bis whole zneent ,' and aker ther 


Tailzy. o 
_The Lords found, that ſeip 4 firſt Dig fition contained a Diſj 
fatign with, Delivery, and the bet bc thereto , and only alter- 
ing:,in- ſomethings. the -Tailzy , but to the firſt Heir of Tatlzy, be- 
the. Son of Elias; Marriage, they ordained them all to be Deliver: 
—_ , and the Bond alſo , but with, this Declaration , that the' Provi- 
Hon anegtthe 5000. Merks 3 in the firſt'Diſpoſition,, ſhould be holden as re 
in the- reſt; that the Heirs of Line meghe be in noworſe Cafe then by 
the firſt, and that the Bond ſhould onlybe made ufeof according to the Subſti- 


rutions , and Clauſes of the Tailzies, 
A Crawford 


Bo firſt Term aſtes 


yiftouns Son, withhis Daughter then Born, 


Sent 


DE 


yet where it appears the Defun& altered his purpoſe, ES. 


= > bw © heron wt 


* ES. toi Acts 4 U 


\ 


- of the Infeftment 
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Crawford « contra Auderſon, July 24. 1669, | : 


£Obs F leeming having made a Diſpoſition ofhis Linds'to William Ander- 
| WC Provoſt of Glaſgew, ſometime thereafter William prantsa Back-bond, 


ring the Diſpolrtion was upon Truſt, ro the behove of Fleeming Cre- 
ditors 5 | Yeung being one'of the Creditors, uſes Ifthibition and Aps 


. pfizing agdinſt  Flecming,' and is: thereupon publicyThfeft ; s after which 


William Angles makes -paymient to the other of the” Creditors , 'the ſaid 


Alexander Toang and Crane ord bis Spouſe Infiſts for Mails and Duties of 


the Appriſcd Lands, Anderſon excepts upon his priorInifeftinent om Flcem- 


ivg, the common Author, u & faid-Difpolitiot),” CArwford pe upon 


= Back-bond, that the {3d Infefttient"is on Traits behove bf Fleem- 


: Anderſon. duplys* that it is a qualified TR 


behove of "Ander. 


ſor 6 himſclf.in ſo far as any kj Di to him”; fa next” to the behove 

"of Fleemings Creditors,: 2 Mckcends It inſtruds arthibhe has nade,pay 

ment to ſeyeral of the(e* — ohreran ſo that* paymehf A binrFogs, fa fide 

muſt give tim gh to th@Tryilt pro rents;and any Tnhibicibr br Yllett ent 

at Tongs I , wionly: againſt nt” Anderits ; a- 
*whon 


e was nevertiny Attion.* 4r was/an 


efcd,thatthe uſt be- 
ing for payment of leemings Creditors," cantiot'be interpret: at the option of 


Anderſon, Which would bea moſt frandulenteeonve —_ exclude prion 
timcous Dilighnce of Fleewin#f other Creditors ,' but it' muſt be unerſtood 
to pay theCreditors legitimis twedo and not to'make voluntar payment to theſe 
who Fad ont'no-Diligencs'z - Md - prefer them to thiſ& hat done Dili- 
getice 3 and albvit. the Inhibition Led publick Infeftrieft vu 


n the 
| nega Zh mo who was — for Co nes 
Sr of the Regiſters, ap- 


the ſame $163 <A 
Truly fir nheming \eould no more 'prefer [ 


ing lb led the Defenſe and Duply , and found that, y 
payment made' Anger jor b A oty rk , after the. " oy 


ontey. public 6 Infefrmeps. of "other Creditors , did nor give. ſoy _ 
Right by ent 30. Fraſt, to ORE. the more timeous Diligence 
of the oth s Credios, 4 


o 


Street contra” Waſſon'; and Lord Tarbbichen, July 37+ 1669. 


Ames Maſſon being Debito? to the Lord 7 Tarphithen "does Infeft"his Son 
an Infant in his Lands, publickly'hoſdth of the Saperior,and being 'a Mers, 


| chant, there was a correſpondence betwixt' him and Mr. S'reet , and other 


Lendox' Merchants, wherenport he ya ve them*Bond, mentioning to be for 
former Accompts, and Droeiflimebetorbit them.and thereupon followed an.In- 
feftment of Annualrenty/ The Lord T ephichey obtains Decreet of Reduttion, 


granted tothe Sort , as being poſteriot. to his Debt, and, 
granted by a-Father in defraud thereof : The , Leroy Merchants raiſe alſo 
a Neclarator -thav-the Jnfafkment+ granted by Maſſon to his Son ( then an. 
Infans ) oughs:to be aftected wah their Debt; in the ſame condition as jt were, 
yet ſtanding: inthe Fathers-Perſon;' vr- otherwiſe ought 10 be declared void 
3 a Fraudulent Deed by the Father in favours of his S6n,the Father being then 
m, tra of Correſpondence and Traffick with theſe Merchants , who box. 
fd: continued the ſame , ſting _ —_ continued in Poſleffion of the 


Lands, 
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L nds, and built thereupon , and gave an Infeftment of Annualrent to the 
Merchants, after the Infeftment granted to his Son, and likewiſe raiſed a 
Poinding of the Grotind'upon his Infeftment of Annualrent, whereupon he 
now.inliſts.. It was: alleadged- for the Son and the Lord Tayphicher, thar 
the Sons. Right being publick, and Regiſtrat in the publick Regiſters, prior 
to the Purſuers Angualrent forthe | Bonds whereupon the ſame p \ bit 
doth fully exclude them "from Poinding of that Ground. The Merchants 
repeat their Declarator by way of reply : To which it was anſwered, that 
aver may be ſaid of Latent and Clandeſtine Rights betwixt Fathers 
and Children, and, other confident Perſons , yet there is no Law hindering 4 
Father to givean publick Infeftment to his Son,unleſſe it be m prejudice ofthe 
Creditors, to whom, he was due Sums at that time , which being a valide 
pubick Right, no [Deed or pretence of fraud of the Father thereafter can 
prejugge the Son in bis Right, who being an Infant was not capable to be 
artaker of fraud, . neither can fraud be prefumed as to Creditors » Whoare 
ue: to Contra& thereafter , ior can a publick ſe eget and a pyb- 
liek 'Scifing, which all the World may, and all rned ought. to know, 
Be tc a contrivance or: fradulent Right, and as to any Commerce 
| berwixt theſe Merchants and the Father, which began before the Sons Right,no 
reſpe& can be had thereto, becauſe the Purſuers Bonds are H for a Sum 
of Money, and muſt .import that the” former Debts by Traffick were 
from or Diſcbarged,. and if need beis offered to prove that they were adtyal- 
ly Diſcharged. 24/5., The waking up a Debt to be prior to take awgy 
the Sons Infeftmentycan only be probable by Writ or Oath of Party, and not 
by Witneſſes, who cannat. prove above 100. Pounds. 3dly,, Though the 
caule of the Bond were proven to be a Correſpondence and Traffick begyn 
beforethe Sons Infeftment, it isno ways relevant againſt any Proviſions gotten 
after the Infefiment,, for ſuch can have effect but from their own Da 
and the, effe& is cut off as to what is poſterior to this publick Jnfe 
ſcirig the Merchants did either follow Mefſ##c Faith upon their hazards , or 
exe they ſhould have had a Procurator here ,/ and taken advice how they 
might have been ſecured of Maſſes Eſtate by the Law of Scotland , who 
would have taken notice by the Regiſters, that Moſſor was: denuded by'a 
publick - Infettment, which nothing he could do thereafter could prejudge, 
and-would have certified the Merchants thereof, and their failing therein /is on 
their own peril , andalbeit their payment and ating bone fide is ſometimes 
good, though made to theſe who had not a valide, but a colourable Right 
by theſe who knew nota better Right , and might have been compelled to 
pay upon the colourable Right , yet other Deeds , though bez fide done, 
are upon the peril-of the Aﬀor. To which it was anſwered , that by the 
coturon Law and Cuſtom of this Nation all fraudulent Deeds are Reduce- 
able, and there can be no. Deed; more fraudulent then this of a Father to his 
own Infant Son, for whom he is legal Adminiſtrator, and muſt atcept the 
Right he gives himſelf , and ſo colludes with himſelf ro make a ſhare to 
intrap Merchants and Strangers in the mid{tofa courſeef Trade with them, 
which is 2 common nd of Law, whether the Debt be'prior or polteri- 
of to the Sons I nt, and-albeit the-Merchants Bond be poſterior, yer 
ſeing it bears-to- be for Ware, Witneſſes according to 'the ordinar cuſtom, 
are 'Receiveable for aſtruging the Writ, to prove what the Ware was, and 
when Received, which will not be prejuaged , chough there had been a 
Ditcharge of the Ware granted the time ofthe Bond , nnleffe there had been 
a real and true payment of the Money, for there being nothing then payed, 
this Bond.ceaſes not to have a true anterior Cauſe, as if it had been _ 
| e 
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ed. on-Death-bed upon a Diſcharge then given, it would be valide, asbe- 
iog upon ananterior Cauſe before the Sickneſſe,neither is there any difference 
to be madeof the Parts ofthe Traffick after the Sons Infefrment, but ſe- 
ing the Correſpondence began before., and is once continued as a conſtant 
Correſpondence and Traffick, it muſt all be drawn back to its beginning, as 
it the Merchants on both ſides had Contrafted when they began their Cor- 
reſpondence , that they ſhould faithfully pay what either of them Received 
from other, till the Correſpondence was given ups. 


The Lords found that this Bond , although poſterior to the Sons Infeft- 
ment, not bearing borrowed Money, but + 26h 27 Ware , that the quan- 
tity, and times of furniſhing thereof might be proven by Wiunelles, and al- 
beit there had been a Diſcharge of the Ware, yetſo much thereof as was fur- 
piſhed before the Sons Infeftment would affeR the ſame, but found that the 
Sons Infeftment being publick and Regiſtrat', no poſterior Deed of the Fa- 
thers, by condiiing Yrafick or Correſpondence , nor no pretence of fraud 
ofhis, could annul or burden the faid Infeftment , for any Debt conmraRed 
polterior thereto. 


Executors of Mr, Thomas Ridpeth contra John Hume, Eodem die. 


N a Competition betwixt the Executors Creditors of Mr. Thomas Kid- 

peth, about a Sum due to Mr. Thomas by Bond', and by him Affigned 
to John Hume, who not having Intimat it in Mr. Themmas his Lifetime, did 
thereafter get payment of a part of the ſame, and a Bond of Corroboratioa 
forthe reſt thereafter , Toyedlie for a Debt due to him by Mr. Thomas Rid- 
þctb , Confirms himſelt Executor Creditor to Mr. Thomas, and alleadges that 
be oughtto be preferred , becauſe the Afignation made to Fohn , Hume 
was an uncompleat Right, wanting Intimation, ſo that the Sum remained 
in bonis of Mr. Thowas Ridpetb, and that he had followed the only legal way 
to affect it, by Confirming himſelf Executor Creditor to Mr, Them and 
albeit the Aſhgney may force any other Executor to pay to him, yet not 
an Executor Creditor, who is Executor to his own behove for ſatisfying his 
Debt. Ir was anſwered , that the Affignation, though nor Intimat, being 
a ſpecial Aſhgnation, albeit it cannot have Execution by Horning, yetit 
is the undoubted ground of an Attion , even after the DefunQs Death, 
againſt the Debitor , and ro Executor Creditor can have Right 
thereto, 


Which the Lords found Relevant , and preferred the Aſligney. 


Duke Hamiltonn contra Weir of Blackwood, Joly 28. 266g. 


4 Icy Duke of Hemiltiur infiſted in his Declarator againſt the Laird 
of Blackwood, for declaring that he had Right to his Superiority by 
the AR of Parliament 1661. bearing, That whoſoever ſhonld get Right from 
the King to the Superiority of the annexed Kirk Lands the ſame ſhould be valide a; 
to theje V aſſals who had Confirmed, or ſhould Conſent, And alleadged that Ma- 
jor Badlantine, to whom Blackwood is Heir, had taken an Infettment of the 
Eſtate of Blackwood, from the Marqueſs of Hamiltonn, upon Blackwoods Res 
fignation , and upon the Refignatton of two Apprizers, in Anno 1647. 
The Marquetle then having a Righttothe Superiority, granted by the King 
in A:#0 1636, Which albeit it was not then valide , bccauſe the Lands 
were then annexed to the Crown , by the At of Parliament 1633. . and 
were not Diſſolved; yet the OY taken Inf-tmcent 2s to his part, 
2 I2!s 
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his Heirs could: not quarrel the Superiority, though the King might; and 
now the King and Parliament by the: AR 1661. having declared' ſach 
Rights of Superiority valide as to theſe: Vaſials' who had, or ſhould Con- 
ſent , and the Duke having gotten a new Right of the Superiority ſince 
the AA, the former Conſent is valide 3 Likeas William Lowry Blackwood; 
Father and Tutor gave a Bond, that ſo ſoon as the Duke ſhould obtain the 
Superiority, the $0n ſhould become Vaſlal, | The Defender alleadged that 
his Fathers Bond was only effectual againſt - his Father , but not againſt 
himſelf, and his Father never being Feear of the Eſtate, his Bond could ne- 
ver be a Conſent of the Vaſſal, neither can the Conſent of any Tutor, or 
lawful Adminiſtrator be ſufficient to give ſuch a Conſent, which is not an A& 
of Office or Adminiſtration 3 and as to the Infeftment taken by Major Bal- 
lantine, Firſt, The ſimple taking of Infeftmen from a Lord of EreQion by 
the Vaſlals of Kirkelands, cannot import their paſting from the King, and 
the benefit of the AR of Annexation, ſo that they may not return to the. 
King thereafter, neither: can it be ſuch a Conſent as it is meant in this 
AQ of. Parliament, otherwiſe the King and the Leidges ſhould bothloſle the 
benefit ofthe Annexation, ſeing moſt part ofthe Vaſſals have continued to 
take Inteftment of the Lords of Erection, through rn or inadvertance, 
finding their Infeftments lowing from the Lords of Ere&ion, and in reſpe&t 
that the Lords of Erection have ſtill Right to the Feu-duries till they be 
Redeemed , which being a common Error that they may ſafely ſo do till 
the Redemption, and yet may till take Infeftment from the King when 
they pleaſc,it were a very evil.conſequence,if thereupon they ſhould notonly 
loſe the benefit to be Vaſlals tothe King, bur by diſclamation loſe theProperty. 
2alz, As to this caſe it cannot be preſumed, but Major Ballantine is inthefame 
caſe with other Vaſlals of Kirk-lands, and alſo in this much better caſe, that 
he is ina manifeſt and palpable Error, in ſo far as the Diſpoſition that he 
takes from the Apprizers, bears expreſly that the Apprizers are informed 
that the Marqueſs of Hamiltoun was Superior, and their Procuratory bears 
warrand , either to Relign in the Kings hands , or the Marqueſs hands, 
or in the hands of any other lawful Superior, and Blackwoods Procurato- 
ry in the Contra& of Marriage, bears warrand to Reſign in the hands. ofthe 
King, the Marqueſs of Hamiltoun, or the Earl of Roxburgh, who had Right 
of EreQion before the Marqueſs or any other lawful Superior, ſo that by Re- 
{zning in the Marqueſs hand, it is evident that the Refigner and the Major 
brlieved that the Marqueſs was Superior, whereas he was not, any Right 
he then had being abſolutely null by the AR of Annexation, 1633. and the 
King was the only Superior; yea, by the taking of that Infeftment he in» 
curred diſclamation, unleſs it were excuſed by his error , but the Conſent 
requifit here muſt be ſuch, as the Party knowing the King was his Super, 
did chooſe to interje& another Superior, and become his perpetual Vaſſal, 
It was anſwered for the Purſuer, that the acceptance of the Infeftment as 
It is now ſtated can be no Error, becauſe it is evidenced by the Apprizers 
Rights now produced, that they hold of the King, and were Infeft by him, 
and yet the Major took the Infeftment upon their Reſignation in the Dukes 
hands likeas the Rights produced relateto the Right of Annexation, which 
being a moſt publick Law, and recent at that time, cannot be thought but 
to be known to any at that time, & #gnorantia juris neminem excuſat. It 
was anſwered , that the Error wasthe greater that the Apprizers Infeſtment 
was holden of the King , ſeing in their Diſpoſition and Procuratory they 
mention they were informed the Marqueſs was Superior, and therefore the 
| Procuratory is to Reſign in the hands of the King, the Marqueſs or wy 
other 
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other lawful Superior, and the other Procuratory is in the like Terms z fo 
that the Accepter -of the Writs did notintend, nor do any new or free Deed 
in favours of the Marqueſs, but did only that Deed that they fappoſed was 
neceſſar, and fo did not by this Infefrment make the Marqueſs Superior, 
as that his Right ſhould be valide by their Conſent, but did take the Right 
from the Marqueſs, as being Superior before they took it, which was an pal- 
pable Error, ſo prejudicial to them that it might: mfer diſclamation , if- it 
were not excuſable. upon Error, : and if it had been intended that the 'Ma- 
jor minded ro make the eſs his Superior, where he was not, thereis 
no-doubr-but it would. have  expreſt .in the Right it ſelf, being ſo 
great-a deference to the Marquels,and would not have beenpaſt over incom- 
mon Form z neither .can it be thought that ghis was procured by the Mar-- 
queſs upon accompt and favouring the Major, the Infeliment being grant- 
ed by the Lady Marqueſs, as herſons Commiſſioner, he being then 1n Eng- 
lend and having no great influence then being the time of the Troubles of the 
Countrey. It was anſwered, that the other Valfals of that Barony did vo- 
luntarly Accept the Marqueſs, as their Superior, and gave Bonds for that 
purpoſe,which are produced, and it is moſt like that Blackwood hath given 
Bond , which bath been loſt or given up to him upon taking this Infefmebr, 
which is an implement thereof. ' __ 


' The Lords did not ſee that the fingle taking of theInfeftment from a Lord 

of the EreRion, did import his Conſent to become Vaſſal thereby for ever, 
or that hemight not thereafter return to the X Rn —_— did they find ſuch 
a Conſent as is meant in the AQ of Parliament , but conſidering the whole 
Circumſtances of thisCaſe,and eſpecially the Fathers clear Bond, who procur- 
ed and ſettled the Controve Right of this Eſtate for his Son, then an 
Infant, they found there was no Error , but a choiſe of the Marqueſs to be 
Superior in place of the King, and therefore declared, 


Zeſly contra Cunningham , Eodem die, 


Efjy having Arreſted certain Sums for payment of a Tack-duty duz to 

him. Ir wasalleadged for the Party, in whoſe hands Arreſtment was 
made, that the Arreſtment could not reach any further, then forthe Tack- 
duty Arreſted, which was due the time of the Arreſtment, but not forany 
Term following the Arreſtment,becauſe Arreſtment being a Legal Execution, 
can no more proceed upon a Debt, before the Term that the Debt be due 
then Apprizing 3 and further alleadged , that they had made payment 
ofthe ſubſequent Terms to the Debitor, which they were in boa fide todo, 
knowing no Law nor Cuſtom to the contrare. 


The Lords Repelled the Defenſe , and found the Arreſtment to be va- 
lide for that Terms Duty that was then running, and found that the Ar- 
reftment was rather like to an Inhibition then an Apprizing,which gave pre- 
ſent payment. 


a 


Scot of Ha:twood-mires contra November 6, 166 gs 


go of Hartwood-mires gave ina Bill of Suſpenſion of a Decreet in fore» 
which the Ordinar reported to the Lords 3 the Reaſon of Suſpenfioa 
was , that he being Conveened as Repreſenting his Father, to pay the Debt 
n queſtion, for which his Father was Cautioner, he offered to prove pay- 

ment, denying alwiſe the paſſive Tules, and having proven the moſt part 


payed, 
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{Diſcharges granted-to the Principal Debitor , he was 0 
wg tobry and mage rote Renunce to be Heir 10 his Father, 
conform 40 rt eg arr o—_ = It was —_— Yew the 
Defenſe of payment never ſuffer proponer to deny the paſſive 
Titles, os yorkie Purſuer. to aneceffity to prove them, by the conſtant 
cuſtom , : founded- ypon-good Reaſon , becauſe the proponing upon any 
poſitive Right: of the \Defunds is a behaviour as Heir , and inthe AQ of 
[tis nieftation,; a; Term is anly:affigned> 10 the Defender to prove payment, 
ard the Proteſtation in effett is: rejefted. , becauſe there no Term there. 
in; afigned' to the! Purſucr ;to prove: the-patſive Titles, in caſe the De. 
fender failed to. prove payment, nenher; could there be any by our Cuſtom. 


'The Lords" refuſed the Suſpenfion and found that the offer to 
prove: payrient ,' Liberated the Purſyer from proving the paſſive Titles, 


Lady, Towy contra Captain Berchey, November g. 1669, 


He Lady Tew having purſued Improbation of a Bond of an bug- 
- | dreth thoufand Pounds , alleadged granted by the Umquhile Lairg 
1 of Tony to Captain Bercley, and of a Diſpolicion of the Elitate of 

Towy, alleadged made by the Tutor of Towy, the day after. the 

Laird of Towy'dicd, at the Barns of Towy , which Tutor fell Heir-male to 

the Laird; who'had only one Daughiters the foreſaid Bend and Diſpofiri- 

on being produced Judicially before by Captain —_— though not in this 

Proceſs , he refuſed now to produce the ſame , but fuffered ificati 

to be grated' againſt it, The queſtion having ariſen whether any 

further Proceſs could be -in the Improbation , in reſpe& that the pri 
cipal. Writs were: not pfoduced , but Coptes bearimg the Tenor, Date, 
and Witnelles inſert. : | 


The Lords the laſt Seſſion did Examine Captain B.relay, and Steel one 
of the Witneſſes infert,, and certam others, and' Steel confeffing the 
Forgery , and Captain Barclay denying the ſame after he was Con- 
fronted with 5/eel, and denying the having ofthe principal Writs, the 
Lords ſent Captain Bercley :and Stee!' to: the Tolbooth of Edirbergh, to 
be keeped | there till the: Event of the Plea, or further Order, and did 
thereafter permit. Steel to 'come out upon ſufficient Caution for a great 
Sum , and the other Witneſſes inſerted being Sumonned, and not Com- 
pEearing, 

The Lords granted Caption againft them, and gave Commiſſion to cer< 
tain Perſons k. ſearch for them Fed how? ohn Roe: the other VVitaeſs 
in the Diſpoſition , and Alexandry Fergaſon who filled up the Date, and 
Witneſses , both 'in the Diſpofition and Bond , and Subſcribed wit- 
neſs to the Bond, and inſert himſelf as VVitneſs in the Diſpoſition, 
but ;Sabring not as VVitneſs in the Diſpofition , being brought to 
the lo 

Tt was alleadged for Captain Barclay , that the faids V Vitnefses could 
not be Examiiied , F#r#, Becauſe there was now no Proceſs depending, 
1nreſpet that the Improbation which was only civilly intented, was deter- 
mined by the Decreet of Certification, which now 1s Extracted, and albeit 
. the Lordsdid betoie Examine Captain Barcley and Steel, yet the Procets 
was then depending, and the Certification not Extrated 2dly, It was 
alleadged that Koſſe and Fere»ſon were not habile VViinebes , having ap- 


peared 
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red moſt partial upon the Purſaers part, having ſtayed a- long time 
Ph her in her Houſe.” E; prodiderunt T iments, in D fy as not _ they 
had declared what they would depone » but that they had ſet. the famine 
ander their hands, and that by their faid Subſcription they acknowled 
themſelves accefory to the Forgery, and ſo by their confeſſion they are ſocij 
criminis , and being culpable of fo great a Crime are infamous, and theit 
Teſttmomes can make no Faith againſt any but themſelves. It was anfwer- 
ed forthe Purſter, that Improbations (even civilly intented ) are not to- 
tally determinedby theCertification,whichis of its own nature but an Interlo- 
curorSentence,and-if the Purſer ſhould notwithſtandingthereof find out,and 

uce the Principal Writ, he might proceed to the Improving thereof, 
rt being very well confiſtent, rhat it might be holden, and repute falſe by 
the Certification, and might alſo be proven to be falſe 3 and though the 
Purſuer-could not produce the Writ, yet the Proceſs is not wholly deter- 
mined by the Certification , but it 'may be juſtly defired that all evidences 
of the Forgery that were poſſible , without produQion of ' the Writ, 
might be taken to remain 7. retentis , in, caſe the Principal ſhould af- 
ter be found , for there might be clandeſtine Afignations of the 
Writs.made by Barclay, and Inti t the Purſuers Dwelling-houſe , or 
Fcrged and Antedated Intimation We up, {o that the Certification would 
not be effeQual againſt the Aſſigney s, and maneh Parties ſhould not inſiſt, 
the Kings Advocat who is alſo Purſuer of the Proceſs might inſiſt , that 
the VVitneſſes might be Examined, fordeteRing of the Forgery ; and there 
could be no caſe more favourable then this, wherein Captam Barclay had 
Judicially { +4798: the Y Vrits , and now wilfully refuſes to produce the 
fame ; and if Forgers ſhall ins, =. and be .in no more hazard, but ſuffer 
Certification, way, Axe have burnt, or wilfully keep up the VVrits, it 
will. be an open ,Daor to encourage all Forgerers, neither have the V Vit« 
neſfzes betrayed their Teſtimonies, albeit being Examined by the Lord F3- 
wy , a Nobleman in the Countrey, one of them did Subſcribe, who had 
juſt ground to think that-it was fio voluntar Deed , but that the Lord 
Fivy might have ſufficient Authority for that effeRz; but whatever objeQi+ 
ons were againſt VVitneſses, they are ever Received in Improbations , and 
theLords at Adviſingof the Cauſe do conſider what theirTeſtimoniesmay work, 
at which time only 1t will be proper to abjeR. 


The Loxds notwithſtanding theſe alleadgeances, E xamined the VVit- 
nelses. 
Roſſe acknowledged that ke being Servant to Captain Bercdag,he called him 
upto Subſcribe V Vitneſs to a VVrit, but told-/him not abaut what it was, 
nor did not let him hear nor ſee what was writtewtherem, but rolled it up, 
and preſented only to him the white paper, near about the end of the VVrit, 
and deſired him to Subſcribe V Vitneſs , and be faying that he could not 
' be VVitneſs, becauſe he ſaw no body Subſcribe, the Captain anſwered, 
that that was nothing to him, and that he ſhould fland betwixt him and 
all danger, and that he would be loath to bid 'him do any thing would 
do him - harm, whereupon he did Subſcribe as V Vitneſs, and ſaw not the 
Tutor Subſcribe at all, nor ſaw not his Name put tothe VVrit at that 
time, and that this was not at. the Barns of Towy , the time of the Lairds 
Death, as the Date of the Paper bears, but at Achready five weeks there- 
after. Ferguſon Deponed that Captain, Barclay having been his Tutor, 
he induced him to Y Vrite over theBondof 100000, Pounds, whereof he had 
formerly gotten a Draught from James Midletoun Notar, wherein Debitor, 
Creditor, Sums and Date were blank, and that he filled up Umquhile Towy 
Debitor . 


FR C 
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Debitor, ard the Captain Creditor, | and the Sum 100000, Pound , ang 
put in a Date as if it had been before the Lairds Sickned , albeit it way 
truly after his Death, and that the Captain ſhew him Towies-Subſc iptiog 
in a Letter, and cauſed bim feinzie it . to the Bond as near as he coyld ; 
likewiſe Depones that the Caprains Brother was the other VVitzes, 
but that he ſaw not what the Deponent had done,. nor knew not thereof; 
He alſo Deponed that he filled upthe Date, and inſert the VVitnefes 'in 
the Diſpoſition of the Eſtate of Tomy, at the Captains defire, and made the 
Date to' be at the Barns of Tony, at the Lairds Death, albeit it was done” 
at Achready, about a Month or twenty days thereafter , and. that there 
was no 5ubſcription put thereto at that”! me , but that the Captain told 
him that -he would get the Tutor to'put his Hand to it thereafter, ang 
that the Deponent refuſed to Subſcribe 'V.Vitneſs, becauſe the Tutors Name 
was not thereat. | 

* Upontheſe Teſtimonies both theſe VYitneſses and Steel, who was formerly 
out upon; Bail, were putin Priſon, 


' Henderſav contra Anderſon; November 18.. 1669. 


Ewat having made a general Nifgeſition of. his whole Goods and 
He to Anderſon, and thereaftenn ving Diſponed to Henderſon, his 
Creditor Henderſon purſues Anderſon tor Reduction of his Diſpofition, as be. 
ig fraudulent im prejudice of Creditors, without any equivalent Cauſe One- 
- Tous, contrareto the AR ' of Parliament, 1621, againſt fraudulent Diſpoſi- 
tions. The Defender ,aileadged that the Reaſon was not Relevant upon the 
ſaid At , becauſe Hewat and Anderſon were not, conjundt perſons, and 
becauſe his Diſpoſition buir an Onerous Cauſe, viz. for Sums due tohim- 
ſelf, and for 2000, Merks, and other Sums , for which, he was Cautioner 
for Hewat, and gave ina condeſcendence of the patticular Sums , and of. 
fered not-only to Depone thereupon himfelf , but'ro aftruit the ſane by 
the Oath of Hewats Creditors to whonz he” payed, The Puriuer anſwer- 
ed, that albeit ordinarly Diſpoſitions- amongſt perſons not,conjund, bearing 
Cauſes Onerous were ſufficient,yet this Dil ition being maniteſtly fraudu- 
\ lent, in that it is omntunm boyorunm, which the - Receiver thereof could not 
but know to be in prejudice 'of the Difponers other Creditors, to whom 
there wasnothing left, and ſo is particeps fraudts ; andlikewiſe the Sum of 
2000, Merks, which is.the only Cauſe ſpecially expreſt, being inſtrufed to 
be. falle by Diſcharges of the moſt part of that Sum by the- Credicor to 
Hewat himſelf, 'the remainder of the Cauſe being general, ought to be in- 
ſtrued not by L&nderſons Oath, but by ſufficient Probation, at leaſt the ver 
rity of the, Debt by Hewats Oath , and the payment thereof by the Oaths 
of Hewats Creditors, to whom it was payed, and that it wa. payed by 
Anderſon before: the Diſpoſition , at leaſt 'that he was bound for payment 
thereof before the Diſpoſition. The Defender anfwered, that Di _ 
ons: of Moveables' are valide without : any . VVrit ; | eſpecially before 
any - Dlligegence. done by the Purſuer, and if theſe who acquire 
Moveables were obliged to inſtru&t the Cauſe otherwiſe then by ' their 
own Oaths, all ' Commerce would ceaſe, and the Defender having 
taken a Diſpoſition in VVrit, can be in no worſe caſe then if he had 
NONE. | 
The Lords having conſidered the Defenders condeſcengence , found that 


what was due tothe Defender himſelf by Hewst before the peRion, 
| | | jould 


" 
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whole Goods he meddled 
Purſyer, over and above 


by che 

Reducea real Right, but upon a real Right: ' So till they have Apprized 
the Lands they have no Intereſt, 2dh, Albeit Cowpers Creditors might Re- 
duce the Diſpofition ,- as betwixt conjunR Perſons , without an / onerous 

Caſe, yet not uponthe Reaſon, ex k#o, becauſe that is a priviledge par- 
rly competent to Heirs , but not to Creditors , as they are Creditors, 
by real Diligenoes, they ſtate themſelves in place of the H-ir, and fo = 

make uſe of his Right and Priviled It was anſivered for tHe Purſuers, ; 
that in that they were Creditors , had ſufficient intereſt to ernve it to : 
be » that the Eſtate of Coaper ſhould be AﬀeRed with Apprizings 

upon Cowpers Debts due to them, notwithſtanding this Diſpoſition, whi 
is all the Effe& of this ReduQtionz and as they may, without any real Right, 
Reduce, or Declare as aforeſaid upon the' Act of Parliament 1621. againſt 
fraudulent Diſpolitions , fo they may declare that any Diſpofition done on 

Dearh-bed , as it could not prejudge the Heir, fo it cannot prejudge the 

Creditors of the Defun&-, or his appearand Heir, but that they may affet 

the faid Eſtate, with eheir Legal Dili It was auſwered for the De- 

fender, that ſhe repeats the former And further alleadges , that 

ſhe is tto take off the imereſt of Cowpers own Creditors, and to De- 
that the Diſpoſition ſhall be burdened with their Debts: but adhered 

to her Defenſe agamit Be/merins's Creditors, who, though they produce an 
Apprizing, yet it s poſterior to the Summons, and their Pe Debts 

can be no ſufficient Title, nor is there any produced. Ir was anſwered for 

Cowpers Creditors , that the Declarator in their favours was no way ſuffici- 

ent, nor would not-give them a real Right, nor prevent the Diligence 

of other Creditors. 2dly, If they had a good intereſt to Reduce, and there. 

upon to Apprize, no offer could rake away that intereſt but payment, 
| The Lords found theCreditors bad fatficient Intereſt upon their Perſonal 

Bonds toinfiſt upon theRedudtion, ex capitele#i, but they found that a real 


Security given to Cowpers Creditors, equivalent to an Apprizing, and Infeft- 
ment was ſafecient to cxcladetherr Intereſt. 


G uy Min 
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_ Monteith of, Carralber..) contra . Margaret Boyd... December 2, 1669 


| heb Rabtrt Boyd of Xijs dying, Infeft in the Lands of x; O 
UL 2nd Gommyre, ard in a Mill, and baving lef.two Daughters Hera! 
portioners',  'the youngetthaving Married , Manterth of Carrubber being 
dead, her Son and Heir raiſed a Brief of Divifion againſt the eldeſt Siſter 
meg wn Diviſion was made in this _—_ Us. wn _ ge the Miln 
being Rated ar a 190. pound the Chalder, beipg more than the-Rent of 

Land, the whole Land a ſet on the one. t, and the Miln on the other, 
and bccauſe the Manſion-Houſe ged to the eldeſt Siſter, the Land 
was Adjudgedto her. ,.and the Miln-Adjudged: tothe other, and the fupkr. 
plus of the;Rent of the.Miln allowed, -m ſatisfaton of the youngeſt Siſters 


; Intereſt in the Houſe. |. (arrwbber: raiſes:ReduGtion of this Divifion,upon theſe 


Reaſons -|, Firſt, That:the Lands ought'to have: been divided in two | 
and the Houſe likewiſe, -having convenient Rooms and Lodgings fot both: 


'/Familics,, an which they: have Dwelt theſe: 20, yeard}, and not to have Ade 


Judged the. Mila . only: tahim, ſtating the ViRtual; being only: Meal, at a 
ICo. pound, the, Chalder:'; far, above the juſt value; © and-ſtating the Mila. 
Rent equivaleat to the Land:Rent, which is ſubjx@ 'to -many more Contin-- 
gencics. and - Expenſes in-upholding the: Miln,--and difficulties m recoyer 
the Rents .and m the icommon eſtimation , is-not accounted equivalent to- 
Land Rentz;-ſo that he-is enormly les:d;\ and offered a 1000 merksto Maps 
garet the, eldeſt Daughter .,. ro exchange ſhares, albeit the' Rent> of either 
ſhare be ' but ;abqut. three Chalders of Victual.. The Defender anſwered, 
that the Reaſons of Reduttion were no way Relevant, becauſe all Divifions 
ought to proceed, as is moſt convenient for either Party ,- and where leaft- 
1s left undividedy. and the Diviſion it ſelf. cannot-have a preciſe Rule, but 
1s #/ 4rbitrio of. the Inqueſt, who were knowing Gentlemen of arts nr 
head , and upon Oath 5: ſo-that unleſs the Lefion-were »ltra dimidinm juſti 
v4laris , 1t:cannotabe recalled, ſeing an Inqueſt has the irrecoverable deter- 
mination 'of Life and Death , which isof far greater moment than this, and 
this Diviſion proceeded upon Carr#bbers own Proceſs, and the Inqueſt was 
called by, himſelf And albeit it be true, that if the Diviſion'could haye 
been made, by giving both. a ſhare of the Lands, and a ſhare of the Milns, 
it there had beenmore Milns, it might have been-more equals but here, if 
the. Land had: been Divided, the Miln behoved to have remained for ever 
Common,- and'' ſo the Diviſion not be' compleat. 'Likeas, the Miln lies at 
a diſtance from-the Land, and near to Carrubbers own Land, and'is not.a ca- 
ſual Rent ,- ariſing from free Multures , but has the whole” Barrony' of Tor- 
phichen aſtrited:by Infeftmentz and the Defender 1s willing to give 2500, 
merks for,each _Chalder of the Miln Rent , which is the ordmary rate of 
Land:Rent 3 -; and the reaſon why: there was: no Cavel, or Lot, was 
becauſe the eldeſt Siſter falling the Manſion Houſe by Law, ſhe behoved to 
have the Land therewith. $919 


The Lords: Suſtained the Reaſons, and Ordained anew Commiſſion for a 


'- new Diviſion; here the Lords would not conſider the Points feverally, whe- 


ther the Manſion Houſe, ought-to have been Adjudged to the eldeſt Siſter, 
and a Recompence to the ſecond : Or whether ſuch a'Houſe- , being no 
Tower nor Fortalice , but which'would be-comprehended as a Pertinent of 
the Land, gave no preference ; ſo that Lots ought to have been caſt upon 
the Diviſion : Or whether the Houſe could be divided, per contigna/vones : 


Or whether the Miln, though it had been truly Rated, could have been pur 
to 
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rhe bole Lond + : Or that the Land bchoved to be divided, .and 
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Wau: of Punk contra "EE the Irid ore] Berth 
A | > 11.11 December gy 2669): 1 


HE Ween of Pearth havin ing P purſued Ml Weavers at «the Bids 
;2thdy; upon the 154. A#', 1592. /probibiting Trad: 

toxcxevedle theiy Trades, whereof mention i made, July 
21. 166g. The Defenders were then affoilzied-” New the-Parfacty furchtr 
whereas it was then —_— that that AQ had never taken ef- 
of the Lords, at 
inſt the Went of the Sub. 


T which weteth 
TT torts vhgas maſk hpetontdr, oocks 
The Lords Explained their former Interlocutor, and declared, —_—. 


_ oY 6 Deere hoe Tomo pt Aeaberg?, ws. That: Weavers in 
—_—_ —— any 1n the ward, but mjght not come Wit 
Batky for taking” wp/the Work ofthe Diners, fopach 


Ur ofthe men, we who were Froe-men of the Bargh. 


: ' _ 


"pe Wb | coptra ce Fab d nie Jn as, 


) JOU HIOI - 41. 
obs 7 y,! woſt gn rſh a Declarziar of ah 
5 i ot of ati Jar bis Brother. Compearance is 
made for DbRor 7: OB h to bel, wk piefucod 2 priar Gift, 
with general and 


Fan, Lite 
arator, ff alleadges ho Declaratge at the Pur- 
fſuers inſtance , poſterior Gift , beomiſe the Raghe u 1s:fully _ 
Miſbed it his P by CAN prioe Gift and Declarators. The Puxwuer 
frered, Fri, That "Doors Gift. 3s buys to the Rebels Key # 
fo getreſeed” t uer”, which 4 hel Evidences3 Foy | 
That the xp the rebels c on, CE it it Is rerenta Poſſeſſon, 
the Door having ſuffered his ithier to for many years. * 3dly, It 
was offered to be proven , per membra curie of the Exchequer, ; that the Gift 
ws? purchaſed by "the Rebels Means and Moyen, and ſeverally it: was .offer- 
en a the Doftors, 'ahd his Fathers Oath conjun#ime , that be 
ivek a Back- don” dedaring the Gift to be to his. Fathers behove. 
—_ was QrIrbe for the Dyetor , to the firſt, thar the Grounds. of Simula- 
tion were no 'way Relevant ; for albeit he was the Rebels. Son , yet he 
had means of his own , and was not in his Family ; and albeit he were not 
eaper, 'to put his Father out of Poffcllion of his Houſe ard Lands: : yet hiscoati- 
naance of Poſſeſſion is notRelevant,unleſs i it had been tohis death,or fora long- 
er time: bur any delay that was, is becauſe it is but of late , that the Do- 
For hath obtained ff Declarator , till which, be was not m Capacity 
to diſcontinue his Fathers Poſſeſſion -- Neither can Members of Court be ad-- 
 Geg 2 mired 
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The Deftrider anſwered, that no Laws of whatſoeyer. Tenor, aan bedrawn 
back by-invalidat Deeds, done by the Law and Cnſtom for the time, eſpe- 


clally-as to Marters Penal, ſuch as Recognitions, ſo, that, Partics, having. aGt- 
ed bofta file; according to any thing they could know for a Rule, cannot fall 
1n.the Perilty and certification of Recognition , -which imports acontempt 


being by Law become void, and the Superiours Right of Recognition revived, 
| Superiours Confirmation as 

Hetr: © {6 he Laird ofGtight having never ſought Confirmation from the King 
fince His Reftauration 3” it is no leſs. coritempt , than-if fince the Kings Re- 
ſtauration he had Alienat, eſpecially ſcing the King refuſes Confirmation to 
none who demand it, It was anſwered bt the Purchaſers, that the Vallal 
being Denuded in their favour, . according to the Law ſtanding for the time, 
his fault cannot loſe their Right; for though he ſhould collude again it them, 
yet-that ought not to prejudge them, and there being no obhegment upon 
the Vaſſal to ſeck a Confirmation, tothe behove of the Purchaſers, they can- 
not be prejudged, for not obtaining the ſame. Fas parſucr anſwered, that 
the Purchaſers might haye craved the Kings Confirmation of their Right, 
oth 


s 
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both for themſelves, and in.name of Geight the immediar Vaſlal, whkh Geight 
neither would, nor could oppoſe. 


The Lords Repelled the Defenſes in reſpeR of the Reply, Hal no Con- 


firmation was craved,; neither by the, Vaſlal nor Purchaſers, his Sub-vaſfals, 
which they might have done ifthey had pleaſed, and therefore declared the 


Lands hee tr tg 


ab « W's Tk contta Innes. Tamnary 5. 1670. 


| Janes baring granted an: Aflignation of an Heretable Bond of 
| d Rybertluwes bis eldeſt * aig 2000.merks 


Chee, and #illiaxs as Heir to Robert , claimed the 
whole ſum upon this Ground, that Janet being ſubſtitute by the Father to 
Robert; without any mention of Janets heirs, Janet having died before Robers, 
{be had never right, and her Subſtituuan became Kym void, and her 
Heirs not; being expreſt.,. thus Subſtcution cannot. extend to them, becauſe, 
though ordinarly Heirs axe comprehended,, though not expreſt, qui acquirit 
; fit acquirit ſuis, yet here is no Acquiſition , but a. voluntary Subſtitution, 
4 rationally conjes e mind. of the Defun& was,thathe 
would profes avet to, of, luje, not. being Heirs of his Body ; 
butnot that he would prefer LS wh Were © SE er from 
bis own other Bairns, | Al rk Ne sin the Howes Low 
was urged, that-if the, Subſtitute digd | TorKang the te , the Subſtitutes 
Heirs. have never place: It was anſwered, that Inſtitutions and Subſticuti, 
ons with us, i do far differ, from the Rowan et BOWS» , whereby if the 
foſtitute ſucceed, the Subſtitute has never place as Heir to the Inſtitute, 
but.the Inſtitutes Heirg whatſomever , which Kling, the Inſtitute is therein- 
ret ſo,tharif the Inflitutenever be Heir, then the Subſtitute has place, as 
Heir of Tailzie, and proviſion tothe Subſtitute 3 fo rhat here Fanets Heirs 
are Heirs to Robert, who had no Heirs of his Body, and do exclude William 
his Brother: and though” Jarets Heits be not mentioned, yet they are uns 
derſtood and comprehended, becaufe in Tailzies and Proviſions there uſes. 
never tobean Inſtitutionor Subſtitutionof a ſingle perſon, without the Heirs 
of their Body. Atid thongh there be ' ſome ſingular Caſes, in which Heirs 
not being expreſt, arenot comprehended , this 15 none ofthem.. Ir was fur- 
ther alleadged for William , that William and Jazet being Subſtitute joynt- 
ly, Jawer decealing before Robert, her ſhare accreſces to him, jure 4ccreſcends 
ex conjunZa ſubſtitutione, It was anſwered, that there is here only ſ#-/#irs- 
tis conjilnde verbis, but disjunGa rebus, for the ſam is declared to belong 
to William and Janet equally , ſo that each of them has but Right to a 
ba)f. 

The Lords preferred the Heirs of Jawet, and found that they had Right 
ay Heirs of Proviſion to Robert, atid"that they oughte'to be terved to him, 
att4 not to Jan, who had never "Right her (clf, having died betore tne was, 
2t could be Heit to Robert. 


648 The Derjonro Lerdrof\ Sofvion: 


: plake and _ "Bold. contra | James Bid of 4 Temp. 
;, Fanmary 6 6, 1679. 423 1-122 2bwo.! 


4m of Bhdofremleit bis Congradk of Marriage'and in's Bend vf Þ 
Jr flon relative thereto; became oblieged to pay*t6 Eg = 


age befide the Heir the ſum of 2cooo. merks at their 
Y Bairnes 
GEES th, "th 20 age. of Cre do 
ue their Father to wmploy the laid 


reſerving his own Liferent, ger Mot and Ann Boids, the 
of the Marriage, now aftes 


with copcqurie of ee Bud 

fm of 20000, met WESLENS Vi Defen- 
ger all At 36 
Proviſion,” teinge tre nf rey: eg of Geet Hh 
befide.che Heir: {#e xj con 'Purſaers are 'the HUlrs 4 CES 
Hiage, there bcing ng Sons; and will facoedd'ts 'Bftate reg 

fo dear ae5-/ Provifion made to the other- for 'if 


been a Son of the” Martiag !only;'he could riot H: e chimed'rhis Clluſſe; 
ahd the Purfaers cart bein No better Caſe than he. Tt was -anfivered.:"! 


in ContraQs of Marriag Bet _ Fort ay, _—_— icfly t&' be 
ed, _  hagbeen, ior Sotrefthe Mat. 
riape, his Sym ſhould Se < rmanet Baitns', and' therefore jt 
conceived utider Erin thef _ bein rn 


« Fether Xn Pro rf ont ; 
6 and who makes yg 


atty ay Conrrs TE, E ar, n= 
airns 3 n 2.0 adrat to thir” Purſyers, 
wh6are ery by 


The ds nba the Seoioa'nt ot to be ext ended to the Purſuers, but 


lupgeſted;, tas the, oe pa EY Propane it. They de- 
rOroe hat ſuit on or the Father, and 


by his Wig Fn Pr whether John Boid the Ap- 
Pryz4 r ON rar hes allcadgeance. 


Ker gf Cavers, and, $e#f of Goldes-herrie Supplicants. ; Eodem die 


Er bf Cavers,” 2bd 'Stot' of Goldtn-berrie being Arbitrators cominat by 
a Sbiniffion, did by Bill crave Warrand frem- the Lords to autho- 


KR. ro fummond Witneſſes to cotmpear, and Depone beforcthem in 


I 


- the Cauſe it; which they were Arbiters, ' 
'Which, the Lords granted. 


. Jean Ker contra Downie; January 7. 1670- 


TE Ker having ſet-a Houſe in Edinbergh to Downie for nine Pound ten 
Shillings Sterling 3 She obtains Decreet againſt him therefore - He 
Suſpends on this Reaſon , that within 48. -bours afcer he rook the 
Houſe, he did by Inſtrument give it over, which is the ordinar cuſtom 

of Burghs, where there is no Writ, to quite the Bargain within a ſhort 
ſpace, unleſs ſpme offer interveen , medis tempore, by which the Party is 


damnified. The Charger anſwered, that this Houſc having been —_— but 
OuUr- 


- —— a wmMo, Se _—z WW. Þ . +iopÞc. 
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fourteen days before the Term , there is heither Law nor Cuſtom allow- 
ing either Party to give over or refile, there being then no competent time 
to ſet again; For albeit Houſes ſometimesare given over when they are taken, 
and quite beforeWarning time, when the ordinar occaſion of ſetting toothers 
may occur; yet that cannot. be drawn to this' caſe, and the Inſtrument of 
over-giving , was only by Dowries Wite, who ſhew no. Warrand.. - The 


 Suſpenderanſwered , that there wag no difference , whether the Houle was 
* taken. before warnin time, 'or after, ſeing the Law gives lochm penitentls; or 


ſome {oral time , which- muſt take place in either caſe, 22h , Albeit the 
Charger. ihad not been obliged to accept the over-giving , yet de faFo, the 
has accepted it , - becauſe it is offered to be provens that ſhe ſet the Houſe 
to another, and took:Earneſt thereupon » W ich did import that' ſhe quite 
the firſt Bargain, ifeing; at-once' ſhe could not fer it to'two. 3dh, Albeit 
offer was-made of the 'Keys at the Term, yet it is offered to be proven, 
that the Houſe was nor' void, but that the former Tennents Goods remained 
therein. 

The Lords Repelltd the firſt Reaſon of Suſpenſion, upon'the over-giving 
but found that Member Relevant , that-the Houſe being-given over , the 
ſame was ſet to another, and earneſt taken therupon; but found that Point, 
that the Tennents Goods, who poſlſeſled formerly,” were not removed, not 
Relevant, in reſpeR of the Cuſtom in Edinburgh, not to remove peremptor. 
ly at the Term. | | 
. + Mr; Lawrerngze Charters contra Parochioners of Curry. 

\ in | = January'8. 1670, | 


4 Rs Lawrence Charters , as Executor Confirmed to Mr. Jobs Charters 


Miniſter of :Currie his: Father purſites the Parochioners for 1000; 


'Pound for, the Melioration of the-Manſe of Currie, conform to the 4@ of 
| Parliament, 1661+ which is drawn back to the Refcinded A# of Parliament, 
-.1649, '-It was alleadged by the Parochiotiers, .Abſolvitor. Firſt, Becauſe 


the Mcliorations of the Manſe were long before any of theſe AFs, which do 
only relate to Meliorations to be -made' thereafter 5 and for any thing done 


before edificinm ſolo cedit, and it muſt be preſumed to be done by the Mini- 


ſter #niwo donandi, there being no Law when he did it, by which he could 
expect fatisfation. . 2d, Several of the Defenders are fingular Succefſors, and 


ſoare not lyable for Reparations done before they were Heretors, ThePur- 
ſuer anſwered, that albeit theſe Reparations were done before the year _ 


yet. there being ſubſequent As of Parliament, obliging the Heretors to 
the Manſes worth 1000, -pounds, if theſe former 'Reparations had not been 
made,the Heretors of thisParoch would have been neceffitate to makeup the 


fame, and ſo.iv quantum ſunt lucrati tenentur, 2dly, The faids AFs of Parlia.” 


wert contained two Points, one is, that whereas theintrant Miniſter payed 
to. his Predeceſlor 500. merks for'the Manſe,' and his Executors were to 
xeceive the ſfame- from his Succeſſor ; the faids AFs ordained the Heretors 
to free the Succeſſor, as to which the preſent Heretors can have no pretence, 
and as to the alleadgeance, that they are ſingular Succefſors , the A@s ob- 
kge Heretors, without diſtmRion, whether they are ſingular Succeſſors, or 
not. 

.:7The Lords found the Parochioners only 1lyable for the 500. merks payed 
by the Miniſter at his Entry,” and found, that atthe time of the Reparation, 
the Parochioriers not beinglyable, were not then [ucrati, and arenot now 
LESS CLLAET n y 


» + 
& 3 F) 


gu== 
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ſubſequent AZs, which'extend not ad preverts, neither did Bod 


chedagularS Succeifors lyable, but that the Hererors forthe tine were ad ob- 
g 


Seot contra Marry. ” Bodew die. 


- YN a Procek betwixt Scat and Murray; a Huabend baviag gramed 
| I of his Wifes Liferent Lands , and the Wite daving promiſes hl, 


death, never $0 quarrel that Tacks yet meguoſeriag itt 
« — tee 


nents , who allead Upog 2 the ſaid promile, it was $thatit 
but. a verbal , not.in «ly cm benomacealfeRon , "thanifie 
beet a ver Tak. which effe&ual for a year, and thereafter, the 


Setter way refile, lt was anſwered, .. that here there is a Tackby 
bandfor Ever 3 years, and the Wiſes ifcs promiſe never toquarre int;; by Met 
lemnity in Writ, but is valid , as p«Gam de 108 peiende or #9 reey- 


nandlo. 


The Lords found the Wifes Promiſe «ffeltual, 'abd that the aigtt mike. 
file during the years ofthe Tack. ; ..; 


Lady Laels Hamilton contra The Land Duntap ad Pitcor, and 
the Creditors of Hay of Montcaftle., ; Pay; 15. 167d, 


.F Ady Lucia Hamiltoun being aſſigned to a Bond of 4400, merks, grant- 
LS ted by George Hay of Anne, 10 to the Ear] of Abereory,- ſhe Inhibits 
the faid George, and Den Apprizes bis Lands of Birklapas and 
others, and thereupon preſbn RedvRion againſt way rf and Pitcon, and 
certain other Creditors, in favours.of whom, there is a tone 
of the faids Lands by George Hay, and infiſts on this Reaſon... that 
| lition bear, to be for ins &f Mover, and Cauſes onerous; 
therqn , it is expreſly deplared,. that it is granted to. wh 
Pircom ber ring oft Debts duc t0-theta: and to the effet they may 
Con ard. Gtisfaftion of the faid Joh Hay, his other 
erin ; in the the ſuns after-ipecified : after which words, 
there was lef+ a large blankywhich by ogular inſpection, is now filled up with 
get , than he who Wrote the Body of the Diſpoſitron : and which 
| ings Glled u 2.98 ſame caſe, © if dad been ſet upon the Mar- 
or as3{ it. bad beenina ſeveral Writ, wanting Wirneſ- 
EE rr er but eaſt 
ap han baun:Bhet up der the Purſzers Jabibition, and aſter 
ber Wh wich or gr and therefore as to theſe Cre- 
ts which arc granted by Dandap and Piven; 
- the Punkuens Inb Inbibinion and: Ly wr Ni 
It wes hlleedged for the Creditors 
= its qualified, s 00: ways —_— againſt them. Firff 
» the Diſ CR © and Pitcex, being of the whote 


Lands, and they Inf bang oog long betore :be Purſuers Tnhibis 
-rion and Appryzing z. and the erpon=<6þ Dil; _ ay being tothe 
Creditors VE, albeit their Subaleern Rights 


be 


| and Pires, be 
poſterior , nibil refert: And whereas it is pay arr] that their Namevnd 
Sums ate filled up in the blank, aker the, Inhibinon'and Appryzing with 

another hand , and fo muſt be preſumed of anocher date. It is we Acker 
«that the Subſcription at the Foot .and Body of a Writ, did aectflarly inker, 
that the whole blanks were then filled up, Fs the contrary be proven, 
net- 


SZ 
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neither uſes the Names of fillers up of blanks to be expreſt , and it eannot 
be preſumed , that any man in prudence would ſubſcribe a blank Writ, till 
the blanks were firſt filled up. 2d, Though it could be proven that the 
blank was filled up after the Inhiþition, yet the general Terms of the Clauſe 
being inſcrt, a principis, with the ſame hand, 24#z. for fatisfaRion of the ſaid 
George his Creditors, it 15 ſufficient, although the particulars were inſert after. 

3dy, It is offered to be proven, if need beis by the Oaths of Dunlap, Pit- 
con, and the Witneſſes inſert, that before the ſubſcribing of this Diſpoſition 
thix Creditors filled up, were particularly commaned on to be filled up, an 
no other. The Pyrſuer anfwered, that there being here pregnant Evidences 
of Fraud, by interpoſing intrufted perſons, and preferring of ſome Credi- 
tors to Others by the Debitor, who was Inſo/vert, and had no more Eſtate, 
ig that caſe the filling up of the blanks muſt be preſumed fraudulent and 
poſterior , unleſs the Creditors prove it was truly filled up before the Inhi- 
bition, otherwiſeit opens a Door to all Inſo[vert Perſons in this manner, to 
exclude any of their Creditors from pavment, and to have ſuch Clauſes am- 
bulatory at their pleaſure + Neither doth the general part of the Clauſe ſuf- 
fice, wales it had been in favours of the Diſponers Creditors generally, or 
indefinitly , which would have comprehended the Purſuer ; but it being on- 
ly of the Greditors under-written, iftheſe were not under-written till after 
the Inhibition»they, have no place: And as for any verbal Communing or 
Agreement, it cannot be effeQual, until it be redafted into Write, which 
was Dot till after the Inhibition. 


The Lords found that the blank being filled up with another hand, and 
ſo ſubſtantial a Clauſe, and the Writer not being expreſt at the foot, that it 
was to be preſumed , to be poſterior to the Inhibition, unleſs the Creditors 
prove by the Witneſſes inſert, or others above exception, that it wastruly 
inſert before the Inhibition and Apprizing , wherein they would not admit 
the Oaths ofthe Perſons intruſted , and they had no reſpe& to the alleadge- 
ance, that it was Communed and Agreed upon before the Subſcription, 


Do&or Balfour and his Spouſe contra Mro Willkem Wood. 
January 18. 1670, 


Mquhil Mr. Fames Wood arms, Tutor to his Wifes Daughter, 

ſhe being now Married to DoQor Baſfoxr, they purſue Mr. William 
Weed, as Repreſenting his Father for a Tutor accompt z 1n which Accomp, 
the Auditors reported theſe Points. x. The Purſuer infiſted for the whole 
ſums, bearing Annualrent, whereofno part belongs to the Wite, as Relic, 
ſhe beifg excluded by the AF of Parliament. The Defender anſwered, 
that he opponed the Teſtament, and Confirmation unreduced , whereby 
there is a Tripartite Diviſion of the whole Syms, and the Relidt has 


one Third , which belonged to the Defun& Tutor, her Husband , jore 
mavitl, 


The Lords Repelled this alleadgeance , and found that the Errour of the 
ation was Corrigible without Redu@ion. 


2. The Defender alleadged that he was not comptable for the Anmualrent 
of one of the Sums (6675 a. becauſe by the Bond, it was provided in Litfe- 
rent tO the ReliR, whereto his Father had right, jure marit. It was anſwer- 
ed, that the Tutor had given ſeveral Diſcharges of that Annualrent as Tu- 
tor, and not as Husband, and fo had Homologat and acknowledged the Pu- 
Pils right to the Annualcents It was anſwered, that the Diſcharge was fo 


Hh grant- 
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granted by errour and miſtake , &-falſs deſignatio non obeſt ubi conflat dyre 
and offcred to prove by the Bond, that the Wite was Literenter. 


Which the Lords found Relevante 


Azdrew Haden contra Nicol Campbel. January 25. 1579. 


Nadrew Hadden having Charged Nico! Campbel upon a Bond Subſcrih. 
A ed by him as Cautioner for $«muel Meikle Gold-{mith, Nicol Camplet 
Suſpends ,. and raiſes Reduction on this Ground, that he: being an Yllirerate 
man , .and could. not ſubſcribe, he was induced to be Cautioner for Saxye! 
Meikle, but on th-ſe expreſs Terms, that he ſhould only be Cautioner for 
1200, merks, and accordingly. he gave order to the two Nottars , to ſub- 
{ſcribe for him as Cautioner De 1200. merks, The ſaid An1rew Hadden the 
Creditor, being then preſent at the Warrand and Subſcription, and yet a 
fir greater Sum is filled up in the Bond ,. which he offers ro prove by the 
two. Nottars, the Witneſſes inſert, and the Communers. The Charger an- 
{wered, that he oppones his Bond, - being aclear liquid Bond in Writ, .which 
cannot be taken away by Witneſſes: The Suſpender anſwered, that albeit 
regularly , Writ cannot be taken away by Witneſſes, yet Fraud or Circum- 
vention, or the Terms of Agreement , and Communing in ContraRs , are 
always probable by the Oaths of the Communers, Writer, and the Witnef. 
ſes inſert, - - 


The Lords would not rcceive the Reaſon to be proven in the ordinar 
way by Witneſſes, but ex officio, ordained/ the Communers, Nottars and 
Witneſſes to be Examined, that they might conſider the clearneſs, and preg- 
nancy of their Teſtimonies, whether this Writ was Read to the Suſpender, 
when he gave Warrand to Subſcribe, and what was Read for the Sum, and 
on what Terms he gave Warrand_ to Subſcribe, | 


Mr. Fohn Mcqueen contra Marqueſs of Donglaſs,” aud Mr. Peter 
Pearſon. January 26, 1670. 


M R.,Fokn Mcqueen having been Miniſter at Carmichael, and Tranſported 
to Edinburgh, he continued to ferve the'Cure at Carmichael, till March 
1669.and purſues the Marqueſs for the halfycars Stipend 1669.Compearance 1s 
made for Mr. Peter Pearſon his Succeſſor, who alleadged that he is preſented 
in Fereary to the whole Stipend 1669. and thereby has Right 3 and M:queer 
was Tranſported before Jazuery 1669. and though he continued to Preach 
till Febraary or March , yet being Tranſported , he was no more Miniſter, 
and did not Preach till the compleat Sowing, or Whitſonday, which is the 
legal Ferm for half a. years Stipend of Tranſported: Miniſters, It was an- 
ſwered for Mr. Mcqueer, that Pearſor not bemg Admitted Miniſter till Au- 
guſt 1669. can have no right to a Term anterior, and the Patrons Preſentati- 
on can-give him no right, becauſe the Patron has now no power of the vac- 
cand Stipend. be 


The Lords preferred Mqueer, ſeing nothing was alleadged for the Colle- 
Cor ofthe Vaccand Stipends, who, it is like, might have excluded both, for 
at Whitſonday, neither of them was in officio, or beneficio, 
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Riliff of Carr. Patrick Shells contra Puroctiovers af Welt-Calder; 
The q Sh 7 Eoders die. | | 
| ſab tied faviny bat Gu of Weſfb-Calder, he was Sul- 
the: and 'Brlhop, tor not coming to the | 
a0d Sno; end the 08 Sulpeaded himy ab office, cad bear, that Bia 
did noecome to the next Synod,:.they. would proceed to Depoſe him, yet 
be was notDepaſed,: bur continued three years4n the Poſſeſſion of the Manſe, 
Glaib, and. .Stipend > his Wife, new purſues for at Ann, the next Lntranc 
being adunted.within three Moneths after Mr. Patricks Death, allcadyes 
& benefi- 


pr Fe od 
ci6 and pri an ing {6 the Relia 
that fame Att Extracted, and Subleribed By wnquhit Mr. 6 , who 
was Clerk at the time, and bears only Suſpenſion, «d officio, and the Intrants 
Att is Extracted by the prevent fubſequent Glerkc , and bears 4b officio & bs- 
»eflcio. The Relic alleadged, ' that the 4# produced by her, was the 0n- 
ly 4& intimate to Mr. Petrich, and which is Subſcribed bythe Clerk, who 
was Clerk to the principal A it felf, and accordingly Mr. Patrick was in bo. 
»s fide, and did poſletie three years after. 

The Lords adhered to that 42, and found the Ann due, and ordained the 
other AF to be keeped #n retentic, that it might be compared with the Regi- 
fer, 'thar he might be Cenfured If he Extracted it wrong, 


Lady Tywie contra ' Captain Barclay, Eqdew die. 


He Lady Tawic infiſted in the improbation of a Diſpoſition, alleadged 
by the Tutor of Towie, whoſe Eſtate was provided to Heirs- 
male , Foe he had Difponed his Eftate to the Purſuer his Daughter, upon 
which, na Infefiment had followed in his Life : And alfo for improving of 
a Bond of a hundreth and three thouſand _ » UMleadged granted by the 
Deceaſt Laird of Fawde , both granted in favours of Captain Wilkem Bar- 
clay. In. which Improbation, becauſe the Writs were not | furnr a De- 
creet of Certification, holding them as falſe and feinzied, and declaring them 
ro make no Paith, was Pronounced and ExtraQed : and thereafter the Pur- 
ſer having deſired ,' that Alexander Steil, and Jobs Reſt, Wixnelkes inſert in 
the Diſpoſition, aid «Mxnder Ferguſor Writer, and Witneſſes in the DiC- 
polition',' and Witnefle-in the.Bond , ſhould be Examined, «ſt by their 
Death, the means of Improbation ſhauld fail, in caſe the Writs were here- 
after produced. | 


Whercupen the Lords Examined the Wirneſles, Sterl and Roſs i 
Depcfitious , acknowledged » that they being Servants to Caprain Barcley, 
he had induced them to Subſcribe as Wutneſles to a Writ, which he had fol- 
ded up, and did not Read to them 3 but they ſaw that there was no Name, 
as a Subſcription thereto, at that time, but the Captain told them , thar 
he wauld get the Turor of Tewies Subſcriptian thereto , and that he had 
thereafter dealt with them to bide by the Writ,asa true Writy and that albeir 
it bear date at the Barns of Tawic , the day the Laird died, yet thatit 
was truly Subſcribed at the Gaptains Houſe of A&ckridve,about a Manth there- 
after, Ferg»ſox did Depone,that he had Written over the ſaid Diſpoſition, and 
that ut was Subſcribed at Achridie about a Moneth after Towie died, and that 
he bad inſert himſelf Witnefs therein, but had not Subſcribed. as Wuned 5 
and that he was inſert , and Subſcribing Witnefſe in the (aid Bond, to which 
Hh 5 | he 
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he Forged, and-ſet to the hand of the Decealt Laird of Towke, at the de- 
fire of. the, Ca ſpin » whole Pupil he.had been, The, other Witneks in the 
Bom was Richard barclsy, who appeared not; upon the foreſaid Diſpoſition 
Captain Barclzy had made Refignation before the Lords of Exchequer, and 
the-ſame had been' produced. Þ im, and made uſe of in -Procefle sbefore the 
Lords, . as appeared by the:Subſcribed Minute, by Mr.. Alexander Birnithis 
Adyocat, acknowledging the getting up of that Diſpoficion fromthe Clerk, 
which he had; produced for Captain Barclazi. intereſt, and which he had de. 
livered to: the Captain aca mary £4 as. he--had: received, the fame from the 
Cleck.; Captain, Bowley's Goodſon 4raage, was allo Examined, who De 
pared. that be. had received. a/Meſlage. fron the Captain, to deal with the 
Witneſles.t9.came over, to: Edinbargh, and. bide by the Writs. Captain Bar- 
clay himſelf was alſo Examined.upon Oath,and Confronted with the Witneſſes, 
but he denyed.allthe forefaid , Points in theit [Teſtimonies , and 
that.the fa1d William Stef being his Servant, .had runaway from him, and 
i ke away.the ſaid Diſpoſitipn and Bond, - and had gone over to the La- 
dy. Towie ,” and canſpired with her for his 'deſtruQtion. : The Tutor alſo be. 
ing, Examined, uppn Oath,” acknowledged: he bad fabſcribed' ſeveral:Diſp 
{u10Ds of the Eltgte of Towie, in favours: of Captain Barclay, and that ſome 
ofthem were Subſcribed , no Witneſfles being preſent, _ hut that he had bid- 
den the Captain put in what Witneſſes he pleaſed 3 and that whereas before 
te had declared, that he had Subſcribed no Diſpoſition , Je he had done 
ie, - bLing in the power of the Lady Towies Friends, who told him that Cap. 
tain Barclay being next Heiremale of Towle, 'had a mind to take his Lite, 
which he tound atterward not to be true,. and was willing to do any Deed 
' for conveying of the Eſtate to the Captain, ſeing he had no Heirs-male of 
his. own. The.|Clerks of Exchequer , ;Advocats,' and: ſeveral Writers 
their Scrvantsz: were alſo Examined upon:Oath, ancnt the having of the 6 
Dilpoficiuvn and;Bpndy The: Clerks of Exchequer Depoticd that the Dig: 
1108, was produced mn Exchequer, and Refignation made thereon; and the 
1. Deponeg, that they had ſecn the Diſpofirion and Bond, and were Con- 
ſulxd thereupon by. the Captain”, but had given them back to him, 


"Upon the whole Matter | the Puriuer craved, that now, ſeing there was 
ſufficient * Probation of ' the, Forgery of the Writs, and that the Lords had 
preduced before them a juſt 'double of the Diſpoſition, preſented tothe Ex- 
clicquer, that therefore the Lords would proceed to improve the ſame, and 
to declare that the ſame were falſe, and Forged by the Captain , and that 
they would remit him to the Juſtice General, accordiog tothe ordinary Ci 
ſtom'in'Improbations. It was anſwered for the Defender,that the Lords could 
not proceed to improve the Writs, becauſe the Writs were not produced , 
and never atty Writ in Sco:lend-was improven, but when the principal Writ 
it ſelf was-prqduced; neither.can- it otherwiſe be , for Improbation before 
the ' Lords',: being ad effefun civilem, to take away the Writ, and Ri 
therein,the famebehoved alwayes to proceed upon a particular and individu- 
al Writ, : which therefore þchoved to be-produced before the Lords and Wit- 
nefles; for ſuppoſe it could be prove that a Wiite of ſach a date , and ſuch 
a Tenor, was Fabricar, and Forged at ſuch a time and place, which might 
infer a Crime againſt the Forgersz yer it conld not take away all right by 
ſuch a Writ , becaule there mighr be-ſeveral Writs of the ſame Date 3 and 
the making up-and improving of a falſe Writ of ſuch a Date, could not 
take away the true. Writ of the ſame Date , unle6s the principal Wririt ſelf 
hid been produced, that theJudges and Witneſſes might know that that was 
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the very Writ in queſtion. And therefore our.Cuſtom hath ſettled and fix- 
ed upon this Remeid, by allowing.a Certification, . that if the: Writs called 
for to be.1mproven, were not produced, they .ſhould.be holden. and repute 
as falſeand feinzied , and ſhould make no Faith. z.. but did not find: 
wen'to be Forged and Feinzied : . but only to-make no/Faith, as if they 
of been fenzied , which in this. Proceſs has been done, - and the . Lords have 
neither. Law: nor'»Cuſtom to do any .further../: 24, Albeit «the. Witneſſes 
have by their own/! Teſtimonies:declared - themſelves to. be . Forgers of falle 
Writs, their Teſtimonies cannot-prove that Captajn Barclay-wag either Au- 
thour., or acceſſory. to their. F , becaule they. are ſorij crimiwds , and 
have by their Teſtimony made elves. infamous, | 2s Falſers4 and ſothere 
3s no Faith to be given. to-their Teſtimonies , againſt any other but them- 
ſelves' ; Beſides , they have gi paitial Counſel tothe Purſuer, and 
have betrayed their Teſtimonies, by voluntarly coming to-them, and declar- 
ing what they would Depone z and therefore the Lords can either Improve 
the Writs, nor Remit Captain Berclgj to the ;Juſtice, as a.Falſer. ' The Pur- 
ſaer anſwered , that albeit the ordinar Courſe - in Improbations' ;/ be:only 
Certification , when the Writs are. not produced: - yet there is nothing to 
hinder the Lords tq uſe extraordinary Remeidg,: in extraordinary Caſes z and 
there.can be no Caſe more extraordinar- than this, whereithere is an evi- * 
dent Tra of Forgery , for taking away+«a confiderable Eſtate of fix{core 
Chalders of Vietual'Improven by. Cagrs 05s inſert, and that the 
Wrics have notbeen produced, It rs the:;Defenders:own-fault,, who know- 
ing them to be falſe, wilfully Abſtradts the ſame,  and-itwill be a verygreat 
incouragement to, Fargery , if the 'Forger knew that all his hazard will be, 
to ſulfer: Certification, if his Forgery take:not 3... Neither were ever Wit- 
nefles ur: Toprobation of Writs ,- exclude infthe Civit Proceſs; as being ſocij 
eriwinis ;. But if they acknowledge: the Forgery- thereof; they were Im- 
ed , though they themſelyes were acceffory: to the , Otherwiſe 
Witneſſes can. be induced to Sub(cribe as Witneſſes to a forged Subſcrip- 
tion ,- there were no. poſſibility of Remeid /, ſeing \it carmot 'be thought, 
they would ſuffer any other to be preſent, or that the Forger himſelfwould 


The Lords refuſed to procted to Improve the Writs, not being produced; 
or to Rent the Parties to the Juſtice : "But they did Declare, that by the 
Procefſcs, they formd_Steil,” Rojr, and: Ferguſon, the Witneſſes to be guilty 
of Forgery , by their own Confeffion; and that they fourid Captain Ber- 
clay had made uſe of the V Vrits & acknowledged'to have been Forged, and 
therefore ordained theſe of their number, that were upon the Privy Coun- 
cil,toRepreſent the Caſe tothe Council,that they might cognofce what farder 
Cenſure they ſaw juſt to be Inflited : and'it'was the privat opinionof moſt. 
ofibe Lords, thatat leaſt the Witneſſes,and Barclay himſelf ſhould be baniſhed : 
Butthcy found it not. proper for them to expreſs their opjnion; or prelimit 
the Council. But withal; the Lords found the Probation adduced, ſuffici- 
entto Declare Captain Barely and the V Vitneſſes infamous, and did Declare 
them ſuch accordingly. | 


James Watſon contia Agyes Simpſon. February x. 1670. 


' Gres Simpſon being Infeft by umquhil Alexander Szexars her Hufband 
"Nin Lifcrent, in an Annualrent of 40. pound yearly out of the Lands 
of Lawellethem, ſhe in Anno 1657. obtained a Decreet of Poinding of. the. 
Giound, and tht Tennents having Suſpended on multiply Poinding. 
cal- 
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calingher, and! Jeuwer 
76-66 6 16) het Anmualcem for all years. 21 tiene! cOrgin 

In: Decrein; of miiltaple Ponding, War fox was abſent: Wei fon mak. 

ing-aſ& oft tho:naniespF] the: Feripents, docs. raiſe a (ecork Sufj os 
79:x648.: wherein;be is called on —» tor” , andtlie-faid Agnes $ 
on: the: other pardizz whach» now coming > 'Daſcnfd 4 it was. 
thetiind Jamey: 4g and hat Ne Berelixek nuliple- Poinding him, 


being ia abſenct, 

publick wry ar hes the Lifercnzers baſs Inſefiment, or boſoio 

1t-was, ded: with Poſleſſron; -It was anfwered, that: by: the expres Abof 

Parliament, :apent\deuble, Poindings, Tt s Dechced, that where Parties ave 
; res, but intent Reciiction./of: the Decreee, thar 

rd the Decreer ;, 0p whay the obtainertheneob: 


hed ,, unles they fhewr aſufficient ES Rnny and that chve 
« coal yea ouategy only' be obliged to anſwer the other in 
the, freond infeance,: according! to: the : z which & then competent in his 


Peafſoo;- and:the abcramcr wonger pr op onckba have nadoubeeg Right'to the 
Mayj:and Duries!; ay andiwhile he be warned at the inftance of the othey 
Panty; and better; Right ſhown, ' as is clear by' the Act of Purliamene, 1584. 
ke” doding, ecring Sap otra cmd Sabenki - 
multiple Pomwding,- $3 ya ſec 10 name 
of Soar, +. wwe bay 'the faid Lanes Shwpſon her De- 
crecy, ſanding {and hor R thereby » Cannot be raken away, 
til 9a ReduGtian #uſev: produce a wor ay? It was anfwered, that 
Wow does - not:contend/for the years liftodby Saupſor,' o for any years 
Prjax/ to bis ſecond Suſpenſion, albeit he: dats 3 uce 28-unqueſtionable 
Right ,- that: woald cxcliide. her from all»;- yet in regard of the AR of Pax- 
liameus , be #1: dap = 99710 ey rr "n his ſecond 
rms, + but alleadges that benoeds nor raile Re+ 
dugtign, becaaſe the Aof Rarkament does not requite the ſame, but _ 
Complaint or Procek is thereby: fofficiers; Neither Joes the ordinar 
of Lay rxquireaRetudtionof a Decree in abſence, bur'a 
is ſufficientz and ifhe be put to a q nay ueſtionable pig 
be. excluded far all years bygoge, and "ab be raiſe his Redudti- 
ON, ah  bis-Right. Fontan, ori ordinar courle 
Indio of Decreets in ablence, - yet the Act of Parliamevt re» 
quites the ſaqpe ,. becauſe in the Narrative » it, expreſly mentions, that the 
party abſent inthe double Poinding, uſes to raiſe Reduftion - And in the 
Statutory part,it mentions, that theother, Parties Complaint ſhall be heard 
in the ſecond inſtance , which is always underſtood tobe ReduRtion.or De- 
clirator, and ina ſecond Sulpenlion, 


- The Lords found that ReduQion was neceffary to Tey away a Decreet of 
multaple Poinding in abſence, and that a ſecond Suſpenſion was not ſuffici- 
ent , and therefore preferred Simpſon , and found the Lerters Orderly pro- 
ceeded, but eccs to Wafox to raiſe his ReduRion for the Duties time 


coming, 


Alexandey Jack contra Colloxel Borthwick. February 2. 2670. 


 Lexander Jack alleadging that he Subſcribed a blank to have been filled 
up in a Bond of Cautionry, in a Suſpenſion, which was found among 
che Writs of umiquhil George Jack, as a blank Paper, who lived feveral years 
—_— ; aid after hi” Deceaſe, his Reli& finding the ſame, cauſed fill 


up 


and-others,; wherein {be is. peeferred ir» ms 


ought now to be heard: upon bis Right , which is a 


p—_ _ eA. a9 £ A a. a ar o.c. 
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up in the blank, a Bond of ten thouſand pound , as being borrawed from 
. Thomas Boid of Pinkill , and is now in the Perſon of Collonel B:y#hwick, 
who having Charged wt. ar , the ſaid «Alexander Jack Suſpended, and 
raiſed ReduQion on this Reaſon, that he had never any medling, or borrow- 
ing with the ſaid Thomas Bozd; but that the ſaid Bond was a blank Paper, 
found among the Writs of the ſaid Deceaſt Georgs Jack, and neither he 
nor the ſaid Alexander were ever worth ſo great a ſum: and now ſeing 
Collonel Borthwich did not infi(t in his Charge; jack was neceſfitate to pro- 
ceed to take away the Bond, and craved thatthe Lords would Examine Wit- 
nefles, ex officio, upon the truth of this Reaſon. 


The Lords ordained the Writer , and the Witneſſes to be firſt FE x- 
amined , ex officio, and thereaſter other VVitnefles, as the Lords ſhould 


ce Caule. 


Earl of Kinehorz contra The Laird of Puttarro, Febra. 
17 3.1670. 


Ke Earl of Kinghorn purſues a Declarator of the nullity of a Bond of 
1000. merks granted by his Father , and now ſtanding in the nare 

of Pritarrs, as Cieditor on this Ground , that he never borrowed the ſum 
from P#tarro, nor dclivered this Bond to him 3 but having Truſted um- 
qubil Alexender Keith ,- as his ordinar Agent and Writer , with this Bond, 
blank in the Sum and Date, to have borrowed Money upon the ſame; took 
never effe&, but remained fo blank in the hands of Alexander Keith, for 
many years, til] his Death, and thereafter in his Relicts hands, till her Death, * 
and after her Death the blank was#illed up, by John Bane her Brother, and 
the Date made in Ammo 1647. whereas the Bond mentions Alber as Cauti+ 
oner, who Died beforethe year 164e, whereupon Pittarro's Ozth, and the 
Oath of Alexender Keith, Friend to the faid umquhil, e4lexander being tak- 
en, Pittarre acknowledged that the Bond was blank, and filled up by the 
faid Jobn Bexe, as the Reaſon bears, and that he received the ſame by advice 
of this alexander Keith, in ſatisfaftion of 1000. merks, and 40. pound due 
to Pirtarro, by Mr. Roger Mowat , and lifted ftrom him by umquhil Alexan- 
der Keith, by Pittarro's Warrand , for which he obtained Decreey againſt 
Zlexander Keith his Executrix before the Commiſſars, now ode Pro- 
_ ceſs, and proceeding upon a miſſive Letter of umquhil cMlexander Keiths,, 
acknowledging the Debt. It was anſwered for Pittarro , that by the Bond 
uced., it was clear that his Name was in the Bond, ab initto, as Credi- 

tor, and was not filled up, ex poſt faFo , neither was there any wrong in 
ing up this Sum, becauſe he having already proven, that Alexander Keith 
had uplifted the like Sum of his from Mr, Roger Mowat, and that my Lord 
Kinghorn being Debitor to Keith 1n conſiderable Sums of Money, payed to 
his Creditors, conform to Diſcharges produced in Proceſs, Alexander Keith 
might lawfully have filled up the Sum in the Bond, for Repayment of Pittar- 
ro , whoſe Money he had uplifted , and any Friend cf his had done my Lord 
Kinghorn no wrong , ſeing thereby he would be exonered of the like Sum 
to Keith, and was content yet to Compt and Reckon with Kinghorn, for Alex- 
arder Kegth, and to Reſtri& his Sum, to what ſhall be found due by the 
ubil Earl of Kingborn to Keith, Likeas, this 4lexard:r Keith by his 
Oathin Proceſs Depones that he heard that umquhil 4/exander Keith, on 
his Death-bed Declared, that Kinghorn was Debitor to him in nine thouſand 
merks: and therefore he thought it no fault to fill up r:eblank in this Bond, 


It was anſwered for Kinghorn, that albeit umquhil Alexander Keith was 
in- 
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truſted by the umquhil Earl of Xizghorn with this blank Bond, that Truſt 
beiag. mcerly perional to bum. It wasa moſt unwarrantable triakating for 
any other after: bis Death, to fill up the Band, eſpecially feing neither by 
- Teſfament , nor any other Writ umqubil. Alexander Keith, who only was 
intruſted, and. who lived many years after#and was no ways ſurpriſed with 
Death, did ſiggific that the Money was borrowed from Pittarre, or taken 
fiom any of his Creditors and applyed to Kingki1y's wie, and the hear-ſay 
of this Alexamder Keith 1s of n@ moment: and it any thing be due by Kings 
borz ta Keith, the Purſuer Repreſents his Father as Heis, and ſhall anſwer 
Pittarro , or any Executor or Creditor of Keiths , whenever he ſhall he 
purſued : but cannot. be infiſted againſt, upon this Bond, ſo unwarragtab- 
ly filled up. i 

The Lords found the Declarator Relevant and Proven, and therefore De- 
cerned the ſaid Bond null,reſerving Aion againſt Kir-ghorn, upon any Debt 
due by Ktngborn to Keith as accords. 


Tutor of Colzea® contra The neareſt of Kin of the Pupil, Febra- 
ary 5. 1670, 


He Tutor ofColzeas having cited the neareſt of Kin of his Pupil, to 


hear and ſee it found and declared , that the Pupils Lands were et - 


too high, and could nat be. keeped at thele Rates, and that the Fennems 
were in Arreir before his Tutory in great Sums , which if he ſhould exact, 
would caſt the Land waſte z, and that it was for the good of the Pupil, to 
ſet the Land at lower Rates, which it might be able to pay, and to quite 
ſo. much of the Arreirs z as the Tennents might pay the reft , and be able 
to continue and Poſlels, 


There being no compearanee, the/Lords gave Commithon to certain Gentle 
men in the \Countrey to Examine the Rate of the-Land, and the conditions 
of the Tennents, who have reported ſeveral of the Rooms to be too high 
fer, and what ought to be given- down, and what behoved to be quyeto 
each Tennent, that was deep in Arreir, to mable him to pay the reft, and 
Lubour the Ground. | 

The&ords approved the Report, with theſe Qualifications, - Firſt, That 
the Tutor ſhould Diſcharge nothing ſimply , but only till the Pupillarity 
were paſt , that himfelfand Curators might then proceed as they ſaw Cauſe, 
and that the Tutor, befaxe any Abatement of the Rooms, ſhould cauſe make 
Intimation at the Mercat Crofs of por voy acne , and at the Paroch Church 
that ſuch Lands were to be fer , at ſuch a place, ſuch a day, and whoever 
bade moſt for them, being ſufficient Tennents, ſhould have them, and that, 
at the ſaid day, if a better Rate were not gotten, the Tutor might then, ar 
thereafter, ſet at the Rates cantained in the Commiſſion. 


Daniel Cathcart contra Mccorquodail and Mr. James Mirk, 
February 8. 1670. | 


ccorquodail trying Married the Daughter of Mr. James Mirk, he, 
M and the Barron of Mccorquodail his Brother , are obliged to pay 
yearly 600. merks to the Wife, after the Hnfbands Death - and Mr. Jes 
Mirk is obhged to pay to eHiorqnodait 7000, merks of Tocher; Mfcorgque- 
dail bein Dcbitor to Daniel Cathcart Writer in Edinburgh in 600. merks, 


He arrefts the Tocher in Mirks hands, and purſues to make — 
an 
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and for inſtrufting, produces the foreſaid Contra of Marriage. It was 
alleadped for Mirk thar he is nor obliged to pay, or make fy (22 LEE 4 
Tocher, unleſs his Daughter were ſecured in her Jointer, for the tia 
and Jointer being the mutual cauſes of the ContraR 3 neither Mccarquo- 
dail nor any deriving Right from him by Afſignation, or. Arreſtme Can 
demand the Tochef ill they ſecure the Jointer, and that exception is 
vant, both againſt #*c07q»0dail and his Aſſignics. -It was anſwered tor the 
- Purfaer , that if ic had been provided by the, Contratt, -that the Tocher 
ſhould have been etnployed for the Wifes lip , the Defenſe had been 
Relevant, or there mighit be ſome prerence,, if ghere were an obligement up- 
or} the Husband to ſecure the Wife in Land c or Annualrent for 6co. Merks, 
Bur the Contrafters baving agreed for no ſecurity for the future, but hay- 
ing agteed upon a,Perſonal ſecurity, wiz. ofthe Husband and his Brother, 
the Husbands part of the Contrat is performed, and the Husband is no ways 
Creditor till his Death, 


Which the Lords found Relevant, and int reſpe& of thr conceptioti of 
the ContraGt as atoreſaid, Repelled the Defenſe, and Decerned, 


John Scot contra Alexander Cheiſly and David Thomſon, 
February 9. 1670. 


Ohn Seve patſt x grove it orig ans ge; ainſt Alexander Chriſty, 


avd ly Mor, bearing that Alexander C ving a han 
_—_— Magiftrits of Glues” for alleadg ed hinde Wy having » Exec 


"Ea Jo arid being - all ey fo rein in nad 
TN 6 fafd ohn $4 his Good- brother, that Os muſt Mem, 
of tha ,. eſt his Creditors. Fi affe& any 


flat ol 4 tierce y, and that John Scot dove a Back= 
ing - dectay Hts was put in the Agaoure raſt, In 
fitad of nl X bows, he a draw ut F Bond ; that forſo- 
; ths Alezan dh "had At ghed Jobs $81 to a bom: ainſt the 
As X Ferro 'Hetefore, atid for one Fouls Conſiderations, 


4, y to a blank Perlo in which 
ory gs Ba net vp wm Thom ſons 69 Mot ed Bond was 


obththed by rev 7 "Clef, ey vention upon the abſolute 
Ton Rio, op OK oe e la Gl. Alexarder|, tor. clearing 
wheEtedf Te &bnhde a thelE No [S., #5. Fi the faid Jobs: Scot was 
G66abrothter ro Maa er beitly, bed n his Prentice, and the 


fi” Alexdhder Ck ky Citator ;, agd the fai SY ohn Scot is known to be 
Pettou, __ the faid' Klikatider Cheigly 7 to be a ſubrile P Perſon , rea- 
tald adatiraye Likehs it is ; Evident «oh ; he did take advantage of 
Y faif' Joby $2; about that farhe t ; that he was ur 
oy act Porto A All then bake ops, pres OCuUre Affipnation from Jobr. 
Bonds of tetity cight thouſand tho gr put 1n the Aſſignation | 
dies of abies Warraridice, 4lbeit bya Back- borid of the ſame Dat 
tbe clear 'that the Affignation was only granted for: Love and Favour, = 
+ Agenting the Matter, and thatthe one halt ſhould belofigro © Chezaly tor 


Ahn ins, and the” othet ts Seo , but'  Irenadice to, Scols obligements 1 1a the 


tio, which could be'ns orhet but the Warrandice , whereby albeit 

new. chat” 4 part of the' Debts were yed to Safe ather ,. and a 
partwas \ af@that Scot who was Ft by his * As ney 
tfix, had no tti6te bitnſe1f bi Warraridice from 2 Deed, 5 yet by {ans 


It ſo 
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ſolute Warrandice he intended to be ſure of the one half of the Sums, al. 
| its knowti that hardly the half will be recovered , whereby Cheii 
would have all, and Scot who freely granted the Afignation ſhould have 
'"Bothing,but leſs than nothing, by being. obliged to make up the half, though 
mach werenot recovered of the whole. 24+y, All the pretence of the Plea 
againſt Claſps could never amount to 38 go. Merks, yet the Bond is con» 
oeived for abſolute payment ofthat Sum, albeit it was a meer Plea, depend. 
ing many years, atd 1 Debated without fuccels. 3dly , Cheisly himſelf gid 
ever keep the Proceſs and gn and did tranſaQt the Plea, or a great 
part thereofwith theXMagiſttars of Glaſgow,andgotpayment. Irithis purſuit there 
wasno Compearance for Cheisly, but it was alleadged for David Thoesſor 
that whatever had paſt betwixt Cheisly and $c8t, no ground of Circumyen: 
tlen betwixt them could be Relevant to take away his Right, who ſeeing 
the blank Bond filled up with bis Name by Cheisly, before it was brought 
to him, and given to him for Debt dueto him by Cheish, and he being no» 
wayes perticeps fraudis, Cheislies Fraud or Gircumvention cannot prejudge 
him , for. albeit /Extoftion | 5 major} be vitiam rea'e , that follows Pe 
Right to all fiagular Succeſlors, yer fraud is not, and reaches none but Par- 
ticipes fraudis, both by the AQ of Parliament 1621. and by the civil 
Law, L: | | 
' It was anſwered for'Scot, that albeit it be true that an Afigney for an 
Onerous Cauſe ' cannot be prejudged by the Oath of his Cedent, and 
conſequently by ro Circumvention probable by his Oath, yer in-Perſonal 
Might an Aﬀipney is in no better caſe then the Cedent, ,, iff quoad me. 
probands, but what is relevant againſt the Cedent, and competent to be 


proven, either by Writ or Witneſſes is competent aggioſt the Aſagney, & 
that the Cone Chelgly being inferred by regnont Evi 
dences- and Witneſſes, and not by his Oath, it muſt be: & agai 


Thomſen, whoſe Name being filled vp by Cheisly, is in effe& Protea 
figney,for ſoall blank Bonds are commonly found by the Lords to haye the 


fame effe& with an Allgrato tion. 24y, Aﬀegaies without an Onerous Cau 
even as to the Oath ofthe Cedent, or any other confideration are.in no = 
ter caſe nor the Cedent 3 but here there is no Onerous Cauſe appean, 
for which Chersly tranſmits this Right to Thowſor, for the Bond bears, not 
that for Sums of Money due by Chersly to Thomſon, or any other Cauſe One- 
rous on Thewſons part ,' that Scot ſhould be obliged at Chetslies defixe to 
pay Thomſon ,- but only that becauſe Cheisly had Aſſigned a Procefs to Scot, 
therefore Scot becomes obliged to pay to Thowſo#. 3dly, As there is no 
Cauſe Onerous inftrufted. on Thomſons part, ſo his own Oath dt calvwniz 
being taken, renders the —__ molt ſa ipigious, by which he acknowled 
he got: the Bond from Chezsly, and that Cheisly was not then his Debitor for | 
fo' greata Sam as in the Bond , but that by payments made to him:, and 
for him, ' thereafter he became his Debitor in an equiyalent Sum, but De- 
_ that he hath nothing to. inſtru the Debt , nor no Note theteof in 
is Compt Book, though he be an exaRt Merchant and Faftor, fo that there 
 isno Evidence or Adminicle of an Onerous Cauſe inſtrued. And laſtly, 
Albeit Parties getting blatk Bonds bearing borrowed Money from: the blank 
Perſon, whoſoevers Name is filled up, e Bond then bears the Sums bor- 
.rowed from him whoſe Name is filledup, and cannot be' taken away . but by 
bis Writ or his Oath, but this Bond bears only a Proceſs Aﬀigned by Cheisly, 
and no borrowed Money, or other Cauſe by Thowjor, and T. +; living 
it the fame Town with Scot whom he knew , and js commonly known to 
be a fimple Perſon, and Chet:ly a fubdolous, he ought before accepting - 
$414 the 
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the Bond to have acquainted Scot of the filling up of his Name , and if 
he had any thing to fay, and cannot now pretend that he aQed bows 


fide, , but cither muſt be #2 dels or in lata culpe, que dolo 44nipe- 


The Lords found that having conſidered the Tenot of the Bond \, and 
Thomſms Oath, Thomſon was in the ſame condition as to the relevancy 

=_ _—_ of the Reaſons of Circumvention againſt Cheirly, and 
th found the Libel Relevant againſt them 'both ro annul the 
Bond , the Apprizings , and Infeſtment, and all that had followed 
thereupon. 


Naper contra Gordon of Grayge, Feb .12. 1670, 


Ohr Naper , as Repreſenting his Father, did Purſue William Gordon of 
I Grange, as Repreſenting Hagh his Father, for payment of 2000. Merks, 
due by the faid Unquhile Hugh bis Bond, and upon the ſaid Willems Re- 
nuncingto be Heir, obtaind Adjudication of the Lands of Grarge and 0- 
thers, in ſo far as might bcJong to the ſaid Umquhile Hugh his Debitor, his 
Heirs 5 and thereupon did Purſue the Tenrients for Mails and Duties. In 
which Aion, it was alleadged for Willzam Gordon, now of Grange, that 
he ſtands Infett by Difpolition from the faid Umquhile Hugh Gordon of 
Graxge, his Father, for Onerous 'Caufes , and Sums of Money undertaken, 
and po_ for his Father, which was' found Relevant; and to' evite the 
ame" the ſaid John Naper raiſed Reduttion of Granee's Right granted by 
his Father, ex cop#te Tobibitionis, raiſed againſt his Father upon the faid 
Bond, before the Diſpoſition made to this Grange ; which Inhibition be- 

ing produced this day'fourtight, it was alleadged tor Grange that the 

was thull,” becauſe the Executions buir not a Copy to have been leſs 
-at the Mercat Crofs;' at' the publication of the Inhibition, which' the 
| yang oor raged _ K:; Purſer ogpes oh this Reaſon , that 
the Diſpofition though-it bur Onerous Cauſes, yet being after the Con- 
ing of his Debt by a Father to a Son, the Narradve bearing the 
Cauſe ff, is net 'Probative agiinft a" third Party, but the ſame mt 
yet be inſtru@ed; '1 oo SagF-. 
Which the Lords Suſtained ,” and ordained Grarge to produce the In- 


Willaw Lowry contra Sir Fob Dynmmond, Feb. 18. 1670. 


T _—_ word of Mejdup, havin Diſponed the Lands 
Ml Seot T, Lola 'f wana 3 Mr, John Drum. 
a Nevoy, intending * to Reduce that 


ond to William Lowry of 12000. 
Ne id Mr. Jobs to enter Heir mn 


id . Sir Robert his Grand Uncle, 


allead upon any Charge to enter Hei 
Mr. Jon [ Rh neateſt Send er 
dder Brother had gone out gf the Countrey 18. yeats / agoe j" and 


fiz was 
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was commonly holden and repute Dead; likeas he produced a Miffive of 
one Creichtexs:his Commerad in the War abroad, bearing the Circumſtance, 
of /his:Sicknefs,Death and Burial, Dated Jay 6. 1667. It was anſwered 
that -ſemel vious ſemper preſumitar viuus niſt contrarinm probetur,and Whar was 
alleadged could be no probation, but. ſame probabilities of Death, The 
Purſueranſwered,that thebrokard is but preſarpriojaris,and not preſamiio Juris 
& de jareand therefore only transfers erns probandi,which Probation may be 
valid without Witneſses, by ſuch adminicles as the Lords ſhall find lufficient, 
which are here ſufficiently alleadged, viz. long Abſence, common Fame 
and a Miſhve ers : 
The Lords found that eighteen years Abſence, and being holden and 
repute Dead, was ſufficient Probatiqn tptake off the preſumption of Life, 
unleſs a ſtronger Probation for the Parties being on Life were ſhowen, then 


the naked preſumption thereof. | 
Lanchlen Leſly contra Guthry, Feb. 19. 1670- 


Auchles Leſly having Fraughted a -Ship belonging to Bailly Gotkry ig 
'B Du#gee, to carry a Loadning of Wheat and Qats from Azhg! to Lon 


© came tp 
Dandeg and was ied} to Receive the Vikual,whichhe refuſad, and b 
Probation adduced: in, this Cauſe $4 found that it was: the 7 Gow 


found  lyable for the d and intereſt of the Merchants, ang. that the 
Merchants. ſhauld be only Sl Vo 


ed, hut ſpake nothing further. .The queſtion aroſe. to the Lards upop the 
No lethe Avid thereof. hotter the Orjiers and Skiphor houb! 


- Merchant, the offer in ge 
dual was ough he did nor defire them to fe- 
vet om the dry, they dig got offer ſatisfaGioryvr ſecurh 


i The: Lopds found. thas {ſeing the dgmnage bad. fallen ajer; And zhyo | 
the: oceulign afthe Skippers delay, be and the Qwaers wers 9 
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ſeparat the wet-from the dry, and to have uled diligegte 10, prevent fu- 
ture damnage, wherein having failzied , . they found them, Iyabja lc 
whole damnage;both before and after the offer, the next queſtion aroſe wigs, 
whether the Skipper and Owners were obliged to take the ſpe 
ed Vietual , and pay the Price thereof, as if it had, been fy t, 
or it the Merchant was obliged to take it , and the Owners to make 
up the damnaye. Ay 
The Lords found that feing the Victual remained yet in ſperse, and 
was not wholly Corrupted, but by the report appeared + tobe uſcfal for 
Ship Brisket, and ſcing the property thereof ſtill remained in the Mer- 
chant; , and the Owners were only lyable for damnage 3 They ots 
dained the Merchants to Keceive the wet Victual , and gave Com- 
miſſion to the ſame Perſons to report what it was worſe then the Price it 
would haye given at Leith, if the Voyage had held, | 


The Counteſſe of \ Eaſfills contra The Barl of Caflills, 
FH" February. 22. 1670. 


Y Contra& of Marriage betwixt the Deceaft Earl of-Caſſills and his 

Lady , he is obliged. to Infeft her in certain Lands, -with abſo- 
Ime Warrandice, and ohliges him that the Lands did pay then,- and feve- 
ral years before 6000. Merks of yearly Rent, befide Kanes and Cuſtoms, 
and over and above Teinds and Feu-duties, and if it pleaſe the Lady 
within/fix Moneths after the Early Death, rarherto choile fix thouſand Merks 
of free Rent,' then to retam rhe Poſſefſion ofthe Land, and to give a Tack. 
to his Heirs \and Succeſſors of the Liferent-Jands : Then-and in that cafe he 
obliges-his. Heirs arid Succeſſors 'to pay her 6000, Merks, yearly, There- 
fore the Countefſe has made it in her option, and offers to take, and Pur- 
ſhes the Earl her Son to pay yearly the id Sum of fix thouſand Merks. of 
fres Rent; who alleadped, that alveir that Clauſe be mentzoned to be free 
Retit, yet he maſt have allowance of Ceſfs, Maintainance,,, and other, pub- 
heloBurdens, "becauſe by free Renr can,gnly be underſtgod', free of Teinds 
and Fea-duties, in refpe@ that this being a Tack-duty for the Liferent-lands, 
the Lady thereby can be no fhrcher free,theb' if ſhe enj w/the whole Lands, 
whack the Earl is only obliged'tomake worth 6000. Mer of yearly Rents 
over and above 'Teindand Fen-daty 3 byr neither does it bear generally of 
free Rent, nuich lels of publick Burdens, and therefore the ſubCqueotClayſe 
for the Tack-duty; #bcit it bear free Rexit, yet it can aply. be under 
ts be free of Teind'and Feu-Yury, and not-, to be free of,.publick Burden, 
whict-is turther tleared by rhe AG of Patlianent 1646, (rdeining all Lyfe+ 
revters. 18: bear propettional Biden for any Aungalrent, or Tack-duty belonging ta 
thew is Liferent'; "wleſſe they were expreſty freed of Majpiginance. 1s, was 
anſwered for SDoumeſ, wires oppones the ag. of her. Cc * 
bearing free Rekrs wi ſtation ape Foakr lacriage are t9 be 
exrenided th figs of Won Hy, ad 3s to! | fl | i ny 

| ' Ibn. 48115 F $% © ; 4 


kracts gf þ 

& 1646. ths 
4+; re 30 COME 2K ' Fd b» x Ol 113% = i 
| that by.. the Concrat of Mwrriage , tbe [Countelſe was 


nox tree of | Fwy Maintatgagce,. which-were the only Poms at hiedglas 

re th any, Debate argſe concerning; tht/ordinar/ſEaxation , | 4Hrathe 

PE ee Lo nee Sas 

| Atid-agcorgin the next day it dy & 

die drdinar Taxation, Vlad ſo auch of he Cetit aw ':the: Tennthivof 
the” payed 'tor my Lord. | 
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_ «i}} 2: MiivHay of Athtertire contia Sir. John Drammond, Fodem dit. 

2 be Decal Earl of Tsllibgirn having Wodl(er:the Lands of Logy-Almord, 

'\x6 Wilbam Murray of ochteriite, by a. Contrat of Wodſet in Felry 
by which "he Farl Aſſigns: udchtertire to the Mails and Duties ofthe 
af Hs for the Cropt 1656. at Whitlunday or Martimeſs, or any other 
Term, and obliges him to Deliver to him the Keyes of the Houſe, andto 
enter him in the Poſſeſſion at Whitſunday 1656. . The Earl baviog. Sold 
the:Larids' to Sir Joh Drummond, whoſe entry was to be, at Whitſunday 
2668. -and having uſed'an order of Redemption in the Earls Name, becauſe 
the Reverſion did not extengl to the Earls Afſignies , and having obtained 
Declarator, Decerning Achtertire to denude hunſelt of the: Lands, who in 
obedience of the Decreet grants a Renunciation , Reſerving to himſelf the 
Mails and Duties for . the Cropt and year' 1667. A4cbrerfire inſiſts for 
the Duties of .the Cropt 1667. which: are payable at Martimeſf 
1667,, The way ' of payment of the-Rent- of thoſe Lands, 'and many 
others being, that the Tennent enters at Whitſunday, and pays his Rent at 
Martimeſs thereafter for the. whole year 3 and if-he remove at the next 
Whitſunday, he payes.no Reat at that Term,:but leaves his Corns Sowen by 
| him upon the Ground, which he Shears after his removal. Whereupon it 
was alleadged by Sir John Dywmmond, that this way of payment beirig a 
forehand Þary: whereby the Tennent payes at Martimeſs before he Soweg 
the Cropt, for the. Cropt of the year of God-ſubſequent to the Martime, 
F therefore Sir John. entering at Whitſunday. 1668. and m_—_— 
the" Duties due for the Cropt-and year. 1668, þe has Right to the Duties 
die 'at Martimeſs' 1567, becauſe that Duty albeit not. payable in the year 
1668: yet is pyane for the Cropt 1668, -ſeing the Tennent if he. were 
retzoving at Whitfanday 1668. would forthe payment made at -Martimed 
1667, carry free with him without any paymeut,.the whole. Corns -of ihe 
Cropt 1668, ſo that if Sir ww ould Enter to.the void, Poſſeſſion of theLand 
at Whitſunday 1668: he ſhould have no, benefit of the Cropt 1668. but: 
only: of the Cropex669. It was anſwered for Achiertire, that he ' has the 
_ only Rightto the wad > tom it Mrtimels 1667. and Sig Jobs: can hive 
no Right thereto,” becauſe his entry, being but ag, Whitſunday 2668. he can 
have'no Intereſt in” the . Cropt then Sown ; and ſtanding, oathe Ground, 
untowhich no Buyer did evet pretend, ; but the Seller,1: he be in-natu- 
ral Poſſeſſion, takes always with him his own growing Cropt, even. aker 
the Buyers enters into Poſſeffion , and fo-, do all outgoing Tennents, and 


* 
—_— 


% 


ſo did Achtertire at his entry, Which being at Whitſunday,3656c+ be lift= \ 


' ed the Duticsdue' at Martimeſs-thereafter , but lifted not the Martimes 
Daty-'of the Cropt.1655. payable before. his Wodſt, and therefore now 
he'muſt lift the” Rent due at Martimeſs 1657. or. otherwiſe he wants a years 
Agnualrent 3 and if Sir Job# Drammopd ſhould lift a years Rent duc'at 
Martimc6 fave dan other years Rent dye at Martunels,z668. he ſhould 


havetwo. full | witt 

_ wc y' Ny = RD can never bew _ 

It; bad . early ſo exprelged by the Parties, neuheris therehere any f 

ther "=r Dury, then whit ordinarly Tennents ring Ser as 
y 


4 


natiolayed orRKentalledViduatentering atFhiclunday do, for they: a th 
ode:balt.of there Rent at Martimeſs the x, and the feet half at the 
Tikefonday: following ent. they muſt 


wing that Aartime , and for this years 


haverayears Etbpt:both of GraG' ind Corti, 26d all the difference bege, is 


that the | Rent -dueifor 'the PoGeſſion from Phitfanday 1667. to et 
S_— OAT , N | , y 
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Rent of 'the; Land within half 2 ;y&5,0f his .emry, 
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day 1668. is payable together at  AAartimeſs. ;1667, n. iddle ..of 
ys. year , whereas if it had beg according, bo the orginap. .cqu t 
Silver Rent , being yable half at Martime6 1667;.a0d halt 
Whitſunday 1468, Sir obs Drammord who, entered but;.at. 
fanday 166*. could have no Right to the Rent even'payable ac- 
fanday 1668. fo neither can he claim it , when. it is payable, jountly 

The Lords found that  Achtertire had, Right tg the Rent paydble 
at Offartimes 1667. and that Sir Fob» Drummond had Right to no 
part thereof. | 


9- 
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Jerdes of Apilgirth contra Johnioun of Zockerby, Feb; 24. 1670. 


" A Pilgirth having Apprized Lockerbies Eftate'; and purſuing-.on the Apa 
wing, Lockerby alleadged that the Apprizing was ſatisfied, .at leaſt 
he reſently what was defeRive in this Accompt 5 Leckerby allead- 


in. the Polseflion, and ſo 
TheLords found the Wodfſetter comptable for the Duries, ſeinghe had no, 
tion againſt the.legality or verity of the order, fo that it washis fault 
that be keeped not the day of Conlignation, and Received kis Money con- 
form to the premonition; and that the uſer of the order did'no wrong to take 
upthe Afoncy out of the Conlignators-hand,  ſeing Conſignations are upon 
peril of. he Configner,he making the fame forthconting atthe time of Declara- 
vr, with Anoualrem fince the Codſignation, EINE. 


George Grabem contra The Laird of Stainbirgs, Feb. 26, 1670s 


Eorge Graham Merchant 'in' Edinburgh, Purfaesthe Lai of Stinbires 
GG for a Aerchane- Compr, taken of Fry by i nent Father be- 
fore his Deceaſe, and partly by 'his FaRtors and Seryants thereafter. It 
was alleadged as to the Defun&s Part of the Acton mine was no 
ved within 3. years of the off-taking, and thereh 

y Writ , or Oath of Party, | The Pirficr an{yve 

nar; Merchant to the Defunt for many years ; an | 
Accqwpt to the Defund and his Heir, the L 'unerals having been 
mken. off at his Death, and the other ſublequ ture to the Heir al- 
yays fince, ſo that. there is not three years thetwixt that part of the Ac- 
compt [that is for the Funerals, andthe laft.of zhe curre e1 
aff totbe DefunQand therefore it remains a curte n 
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_—_— who Poffeſſed bows fide rum titels, which though now i | 
the effeR of the improbation can only be 4 RN conte 


go's, before all which the Liferenter was Dead, and the i iſhon end- 
ed, unleſs the Charter being produced , bad been by Wi es, of others 
wayecs to be falſe. 24h, Albeit Certification be obtained al 

George Stutre and Marjory Fameſon ; yet the Certification is not againſt 
A Alexendir, from whom Marjory hath purchaſed a. 
Certification,and produced the A £5 hyp upd noe 
and allcadges,that albeit the Cenification could take awa 
inſo faras Joriawrnir! adore or herAuthors,yel 


oftheirRigh ESE in faveurs of the Pur but ny as being 
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it was now 8 —_ Wer pe the Godiveed: that although the Cantrat way'- 
tered , yet ſhe =_ haye no more jn their prejudice , but the annbatiemt 
ofcight thouſand merks, becauſe the Contraſt was altered before it was Reb 
giſtrat 3 and, her Iofeftment bears expreſly far = — Contra 
Regiltrat, which muſt import , that is. was 29 Implement 
as it was altered after the.R egiſtration , and not 2s it Was : 
ftration , fring ir does not mention the 


fourrcen tho merks 3 and the ſeven hypdceth g 
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reptgble LANG os | at en unwarrantably 
Hain Ahgjr Money to Jobs Peer, hae try aj 
NT Rog erty ihe Hep een 
in merks, and 
ae ae pd mae ufd direc and fo hs 
cauld he grejudged , but ſhe might purtve rhe Heirs! bo 
athlz, They baving, bruiked by their Infeftment and a Deervet, 


TEES wie 14 een Ds 
Es Viutiation were full k 


tive of the Ia 


Por... 


e Tochetiis aot payed | 
Q. drm his Wite, 


AY ES @ the Rel Father was iaſoh 
1 S110” s > and | thereaktr 4. { that no/Diligents | —_ 
Ik was anſwered for the Relidto the firſt, that albeit her1n- 


£40 a a Lap CE Fd Be eg 
Az bag jt 


41 WAI, 
79 the Wi 


. Fa-, 
Jt AP»: 


pom, ha — 2 have has to abare both the Tocher and Joyntour, 
without Hughand,necbei 
ſole Cork Av but Vis HM IF ob : = Conrad and Mar 
"BE! ater beb Right, Fo the rind, Mk 0 
Es >: bans fide, cannoy prejudge-tbe' i ——_ 
nt we my roar) parc + Bit note" 
Moy,' wherain.the Lenderas 


wery\ whote Right,\tbough 
TE o fl it Goroch whx ah ox Ree 
j 2Valls.99hing, and though the Rebet made aſs 

rt Vale Tet. & 3-3 Reclamation Bechmavoreglintt aſl I3daiings 
reet, the ſame is + whict:is:ahe Ground: 
clarator. To the fourth, The R F _—_ not the Repetition of the Fruits 


uplified by the Creditors, bur only bo the Ground may be Poynded for 
2 


what 


hbat..be. axis 6fibly ines, Towel, By no Praftice Wis z367 6 
 __ oY of the Toeher 5 {and albeit the Fathers} Wers 
ho fo/wemt tight have been, a Ground to'the Husband to refuſe to Infef his 
Ll #1-anp. more than/the Annualrent of 7000. merks, till the Tocher 
5: 1Yer whete he-;has aftually Infeft her in more, and even be. 
fore Hor: Conrelting of the Creditors Debt, her Infcftment muſt ftand valid, ſe 
vs ;it was loft what was her Right. 
Ls wp ond wg found the Vitiation of the Contra@ to have beenakier the Mar- 
rlags; ai 'Suſtzined the Declarator, and ordained the Ground tobe Pg yad- 
| whiit The wanted of her Infeftment of 700, merks for TOES © and 


for the whole in time coming, unleſs it were proven by the 
fas conſents 16 the/alteration of her Contradt, 


MN _ Mergers Living coritrs Bgrid. 


Livingſton as Donatrix tothe Baſtaxdy of a Maſan 1 Fu. 
pes Declarator'of the Baſtard, and Ri of 
| x Barns; 'who alleadped no Procek ' becauſe 
>» Libel, ing upon'the Baſtards Father and Mothers Name, 
= f the:DefanR was Baſtard , the fame muſt be proven 'VVitnelſes, 
and ſo-the Sutamons muſt be continued, it being a known Maxime ; that 
Sammons 4g: inſtantly 'verified , either by Preſumption , or Probati 
by, VVrie.; bur which' maſt be proven by VVitnefſes,, or Oath, muſt be 
yed; + The Purſuer anfivered ; that albeit ex dlundime, The had cot- 
ed on the: Baſtards Father and Mother, yet whoever were Father 
+(that> they -were-not Married together) is a Negative, ' and => 


\ Jane 05. 1670s " 


#f Podain np he Dake, but is preſumed, er 


z 


eter 
the Death of the Vallal be Libel [wn 
tiaws Arti: ; 20101 
Me Mend onntfur th Bretadbihipy ics rag A 
wat leaſt holderi ard * Baſtard, Feng 7 ay wn 
batichey' Suſtained tHe arator wit bs [i F | 
nem ru upon't the fitft $1 WF | ks | 


Is 2) 


-"1"8e8 iP Trleinw contri Fe Lil Dronlail EE 


Gi Thirleflous: baying g Adjuiged'6 _ a ws © b— Song 
by, 0am) rn pehds,* an 
A Rent, conform to::the late AR of Parliament #869: 1 
.thisand Lb other Atts have Bffe& ad farwre: 'Bi + hor ofly 
jon was ;1ed hefore the AR, but Dranelowrs Fw Qual 
\ 'and having no juſt reaſon to Diſobey-the Churge whet! he was' 
* cannot benefite of a ſubſequent Law:  k was atfiver-" 
Cenarof the AR was Declaratory, and'bear a Lang ruſe ©, that 
rr anne ru Node ome 


«| &-/ 
# . . . 
92) ' — » 1 "T3. 
4 | 4 - 
= , iS# 14 . » 
#4 } $.1 $71 , . ; 4.24 L 6 i The 
. :, bo ha t © " 
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4 av 


OP be Dacifannof the Londe of Elffion, B&r 
The Lords found; thar-ſeing the AQdid nor exprelly relatetobygones," It 


. could notextend to wy Adjudication, — A Charge Wis given before 
the AQ. = | 


Lend Fufftice Chrk and bis Son Sir Alexarider. contra Za 1 ofthe” 
Eodem dit, 


ere being a Contre& betwixt the Eail of Hume and Jew Mines; ef 
Coldinghame, and Francir Sizart, ſometime Earl of 8abpel, whene- 
_ by che Lordlhip of Coldinghame was agreed to be poli ſt, by, ther Earl of Heme, 
until he were payed of nineteen rhouſand Poungs 5 and: alſo that. the Farl 
' ſhould uplift rwo hundreth pound Sterling, of Agovalrent forth thereot ro 
| him, and the Hcirs-mail of his Body 3 and it :was Declared: that the Poſ- 
ſeſſion for the nineteen thouſand pound , ſhould only be. fot the Annual- 
rent thereof”, fraiZibus now computundis in | ſortew » Sir Alexander Hume cas 
having Right to this Contra by progreſs, did aria a Deelaracog. againſt 
. the late Earl of H;me, that in 4 tis Predeceſſor, the Earlof Sage Con- 
trader , Dicd without Heirs -male of his Body, - = de contirmed 
who nong the Annuity of two hundreth pound Sterling, : thar his 
tilts the nineteen. thouſand pound, and ——— 
the Magi umquhil. Earl dy] ng, there is now Summons of a 
Alex anders inſtance , againit this Earl of Hume, as Repreſenting his Ser 
and alſo therein a Declarator againſh this Earl asappearand: Heir ; that the 
. Contra was ſatisfied Yd wer! by Lag ropar _ _ Lands " Liberate. 
e for an yzer, w r In 
% ny wan 'Lordſhip RA Coldingbbns. and all Ri ght ory .ond —_ 
al rm Earl of ; Any who alleadged no Proctk for the conclu- 
on of D Declaratar againſt this Earl of, me, becauſe all alt 1 In- 
tereft , Were not =" he Ka ec i Denuded Exl' 'of 
and who is cited.:. The Purſuer anſwered, that this 
ng ph ch of Hugpe » whereupon v0 Inkefirbent had 
t was 1n; po, Regilter, he -was ndt 
as ei efiments. of, Appryzexs, ;but, it was ſufficient for him 
xe  oprara js of Eu of Fame, . But ſcing this Alleadg 
could proponed tor th weve, being.jns tertiy, neither by 
A _ » unleſs. he, had produced his Right to verifie the faine 1 
| now compears for by Intereſt , be.:may.be admitted-and beard 


"Dele torapen 66h, but.nox 4 delay, or exclude the! ProceG cit 
. new. Citation ,,.. 62h ds ordinar cuſtom,; he may ſeethe 
Procels in; I c his .Defeuſe as the Lords haveyiod 
Io the dp ads on ong,, Park, another Appryzer. / i 

1 /The:Lards: /Repchiedtie 1 Def@nſ@;: but allowed this Appt TYzer 

had ddnertbhe ze in aid Clerks hibds, and to 

po rd td Qidaintd'BH thi>Advocats for 


omit eedlys , ard ne Hay hs Prheln? 
Ln on grecdlly;' | i 1317001131 3. CIC" 
2 2120 Yin 1 JO | Ol JRO9 
"Ae Xt 101 ern 'contra Spence of Blair; "ine ry. 856, , 5 hr 


"Sp ings Ol {.pheir for RednGion of his Rights,:6f 
rp hou of Blatr his Author, becauſe I 
at the, Purſuen {nſtance,' before . he 


Irgnas, allcadged for the Defender, 


62 _ bv Davjfſanrof zho Lords ob Sefvion; 
\Jnhibiios was mall the- queſtion being: of Lands bying within the R ity 
- i gat; and the Intubuicn mari Bcecus od Gabuf the head aq 
Cue . but at Pearth the head Burgh of the Shire; and for inſtru8- 
I= ofs was a Regality , the Lord Colvils Infeftment was produc- 
gh it bear not exprelly a hag ity, yet it bears 2 Bailirie, 
re exon 4 which importeth a Regality, and acconding]y the 
Bailzie and not the Sheriff, makes count in Exchequer, and "_ ac di- 
: xetÞ xd the Bairie 3 and there is produced an Inhibition 4»ze I657, © and 
- andeher inf 1666. ' Execute ar Culreſs, The Purſuer anſwered that Cyl. 
vv@was- never denomiriat ,' holden, or repute a Regality , but a Bailliry, 
and though the-power of Repled ing, bea ſpecial priviledge of Re lity, 
yet there are miny other -privil thereof, not conſequentupon the Re. 
edging: , The Purfter having followed the ordinar-courſe, uſed the 
rime of his Inhibition / vis. by 7 Excoucng at the Mercat Croſs of the head 
Burgh'of the -Shire ; he hath produced three Tnhibitions abqut that fame 
ung, Lncomens his s; ſo that what was then holden repute to be the head 
"is fufficient for him-to make his Legal Diligence ſub6ſty' 'And for 
[Bxecure at Culroſ7 in A410 1657. It cannot be reſpected, be. 
pry it's known that at that time Regalitics were ſuppreſt by the # Engl ; 
.ahdl for the Inhibitionin Are 1666; It might bave Von done of j 
Seaderre procefſy, | and cannot tegulate the cuſtom the time of the Purfuers jn- 
hibicion- which was in Avro 1633. 
+: The Lords Suſtained the Purtuets, 'ibibition and Reduced, for they pei- 
ther found ic-clear that rk was repyre a Regality, nor that the cuſtam 
iwyas 40 Exccute Iohibitions at that xime,, but ar earth rhe eee og 
of the Shire. 
-rl "Me, James Cheap . contra POOR M Falkland. Fae 18. 1676 
MF 5 [Fawes Cheap purſites the Bailries of Falk rd to pay their 
gue:whim by Proveſt Mains, who beiny b Torre 
vered to the Bailzies by Ce Meſengs they k 
private Monks the the ere ei nt ay 7 alle 
avall lyable for the Debt y as if they hattbronght hin out of the 
bim'm the Town-tating fo mach time ; and.alſo th. 


greg 4633 


Db bog him thereafter in the Tolbooth ; 7 Ar 
erm cpens thereof, It was alleallp gel for the Defenders, were 


————— norhengs Burgh Royal, 7 a Bu 
Es "0 'La AIC Of'R wh rere Pi Rota 
arts, nf Fa opt, orgs os Wi {hte 
Ir; WI + Abeitinhey werenheticad of tho Gttuaitry or 
| _ «1\ 2oly, The Dofendee catnotte lyable 
ou of tm ſing be did not 
FEY \tnay be cenkared, 40 

da a private Houſe, yet the'doing: theroof:, 
ein not-, makes them not lyable to the Debt, bur ef 


Rebel was never. inthe Tplbogth, zvd when therewas- Teeny bervixt him 
and the Purlyer and hi Þ Perron, for LEDs and fatisfaQiog and ſecu- 


ET: 
Ponta tha ul 


——— Parkamemn, — fafcient 
| Burghs, 


y—_— v WY w- 


' it was anſwered; that Magiſtrates are you for” ths Debt © 
to-them, if they do not put them m-Priſon, or if th ſuffer there on 
of Prifan without Warrand;and thePurſuer = LP rhi 


the Caption , they could not hs Diſpute, ing, * 
_ did ot Ke 


(her Parry Þ he Pre, bor Belge ſc LEE & 


The Dayiforgs of 2besLordpafSr/otehd? 
bg Parks 1597 ..64Þ-273- 24! Whateven this Bu bi 
+ te refuling to: _ the Sons [JO 
'him to clpape/ are lyable-as havin&*ackno 
19) be lyable:3/and. ifthey had refaled the Priing the Ph 


bim in another uncontroverted Burgh; -Myb/ bid De th 


a 


quit by theMagzſtrates fault,and theirConturtnheyisTuffid 
Taths Letters, by puging iavin their publick Priſon; | 
long i-a- private Houle. ©, To the rh3rd Defeiiſe the'Prrſtcr* NEV 
we ;#hat the, Priſon was inſufficient , | ane bt: thereby, the Ri Ye! gd 


The Lois foynd', that ſeing the” Defendehs did receiye AaBeg ron 


receive/ornot ,, as being the head Burgh of the' St 
goat that Point. Likew 


duce Wit 
the Rebels o(es 1 
= Colm Ho cqtitra Mayſtrates of Elging. Tile FR 


having purſued the Magiſtrates of Flyin fot a"Debr of'# 
Ct wn ET, by him in'their T rhviry And 


a , concerning the condition of the 


to fans, Fad Flv e Fore having ke gd 7 wi ter D ; did & laltfof- 


Meligoges. hearing, that 'be acdaſt+ 


AJ} « i 
ak In "Rs ah by Fenſr the) to-the Magiſtranes, 
©, MA d 
5 EE SIE EE === 
t Ngent allthe: Bxecurion:and the ' 


-ners C = "he came to — ebel being in Prifeng-dnd 
—— him bay remain therein, by vertue of the > till the Debt 


. were he aft Dxpoged, he) Mefleng 
with Bs FACS S vous Wins Þ == wy he wen not zn, ang. dogs 
nd Spell the: Di ——_— _ atm ne | 
a [Panſoner' in," 
thoy,repewhernd any thibgo! theimimation ps ifer#es were 
ofithafiningWiracllasdertycd ther be was Withes io heaniftents 
DAvIG ain +hziquetiion aloe 3-wheebenyhe"inl off: 
or 4hagh 45 proyien, if thebarreftiwerisdid-Agnd, and wwete" ſuffi igert'tc 


Magitratos;: who twerg, obliged ged'ro'\hgv lor ; ſl 
o5>and next, owherher ett (el 
Ferri) fran-prcſeriee of the:Jaylour: 'Tt'was alledd 


that few-Townsmn Scathxd d iaRecord of Inka rations, or 
the\Magiltrates.and Clerk: had: fworn, th@there was one in that Town 
bile, (ncitber did the Extcution bear-thit the - Jaylour' was ond hag 
Heven che +Brifdner: 5 ancalben one of Hc2W —_ kv 
that eime.wdtbe Meſlenger andother Witte ffes 
wo at the arrcſtment, yet the Execution bears not any command to 


him 


« Re bta 
to detain the Priſoner , - but only <P 9% knobs AY 
Bet the Execution, and-nota Party cl ny: 
even that be was fo much as Witnch, by his Oath, | 
oof Witneſſes agree 1n the Subftactals ofthe ws _ 
© the he is a Party, whoſe Execution is quarrelled, 
ri wy 1 + hank wb ox After rang It was anfwered 
er, + > 9 wa or raghnag ors ny 4c 
Naneſics do ages 


. Manes 


Not Ga ny omns 7 

ſufficient, albeir not ſo formal , in making the NS Witneſs, neither 
can reſpe&t be had de- 
_ þ bg he wy lour, he is a Party lyable for ſuffering {Ks 


it import, that after ſo lo 4 Ba 
be vo chae , nier dot © impu the Cirquailtances, be ir 
cy trop ay ye and that'by his own advice, he 

Melengery nor isthe Purſter obliged to Diſpute the Fame of the * 
ger , wholived at fo a_ diſtance from him, aed was continued inthat 
_ Truſt und z ſo that there being three Witneſſes inſect in the 
tion of the Arreſtment ,' one of them who is an #nhabile Witneſs, at 

Parry denying , another affirwing, the third being Dead , doth 
onably ſtand az'a proving Witneſs - for where are many Witneſies in «- 
Writ or Exccution, why dn yooient that affirms, all that are Dead af 
tneſſes deny: Much more here, 
—_— ana, 6 odd oy but 


Meſlenger alſo afficms. 
\ Th Lon ound hat there being 


(Beko Aoagwey 
ts are bad been goo Nh have on found the I ; 
tien-neceffar , whether ID A but t the ar- 


. made to the of 
veſtment, to the Keeper 


i%aaft 4 
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Dowgles of Lumſdean contra Dowgle: Jane 22. 1670, 

h Maru Pergrat Lenſe Diſpones his Eſtate to Ro 4-4 

; "oc non, power DEED: 
SE 


( : + SAN | Ws. 21+ 34 >: 2.405 \ bs: h Fo) 
"> ' The Decihons of the Lord; of Sefrion, 685 
way of Defenſe. | The Purſuer anſwered, that the Defetiſe is no ways Rete- 
yant ,' becauſe the priviledge excluding Deeds on _—_— ts _— 
duced by Law in favours of Heirs only, that the Defan&-may prejudge 
his Heirga Death-bed, but if a Party Dilpane, he may macht his is Diſpoki 
on as he pleaſes, and he who hath ſo accepted the Diſpoſitien carinot quat- 
rel the fame z aud albeit theſe words etiam-in articulo_mortis are ſometimes 
adjected propter wajorew camtelam,yet thewords (at anytline durin nee 
ſufficient to import either in his Health or-4n.his Sickneſs, The | 
that whatſoever wight.be alleadged, if the Diſpofition had. nd 
a, Stranger, of that interpretation of the,words., yet this Diſpoſition 
Granted to the Frage 128% own eldeſt Son and appearand Heir, it muft be 
crftoo ſuch Deeds as might, be gone egainſt an Heir, and Here 
the Creditors =_— alſo concur , who -in place of the Heir might purſue the 
ReduQion, and gagpinl whom the Perſonal objeftion of acceptance cannot be 
adged. The Purſuer anſwered , that-rhe Defender-was, not appearand 
NF ecanſ becauſe it is natourly known that-his+ Father - Ar nc m- Adul- 
fery, 'wpan .the Wife of Sir Alexander Hyms, for which Adyltery ſhe was 
Dip from hex Husband, and albeit he did co-habit- with her thereafigr 
Wu, that cannoc infer ( as in othee'caſcs-) that ſhe was. his , 
ow Mg cannot confiſt betwixt the Adulterer- and rhe Adylter 
2nd all their Liue are diſabled go Succeed, fo that the Purſutr of the Re- 
Aaudion is the c1deſt Son, and. appearand,; Heir, m whoſe pogo 
Fog quark \ 241y, Albeitthe Defender were, or-could be opprarmnd 
wing accgmens Mibeies..of of the; whghe Eſtare 
oils Fon Proviſion, | his acceptance ex cludes him, who is x war, ran? 
Ts Dito, endo Heir 3 for atbert re. 
the Diſpoſkion ; and-ecturn to bruik ay Heir ;- now be 
> anche Araga3erts— and for the Creditors conce 
- and they thay in any Aﬀion gympeignt 0 the! 
bran bw  eafiinct oppoſet this Perſonal obligement, the / 
by the of the Ditpotition in chefe terms, jobevome, 
the Purſuct the Je) in che) Keſpiyation. vg = ha 


d enſe, and. found: that &s Refrnajowinthe 

hn The Lark 3 id Rl ie Wehak, pod of the Eſtate at any .tumethe 
Wye N caſed and was in capacity of Senſe and Reaſongthaugh gn Dearh- 
;'and found no pegeſlity, ”% five, in the oo Lancer Þ8- 


| rol Procreation , ayd. capacity of Su feng : 
6diz/; and -Þrajkeed—by tht By fo Fog 
Es clobay's ae pci 
30 41,804 0) 44 Wy Fd 4% W Meg» 


»Blnaketh Eautzw contra The Earl of Nathet, Jon 25; PR 
Lb0g att 255% 4a 
wn £1 Lwepd ber:Chilimen 2s Exdcutrih wi iRabers Bautte ; ' did 

be LLagblleker of £abie a Kond: hactidtby the Laird-of 

the la # Bootle: of 2200, Baan ar3 the, Lind of Aferpbic 
ng. 1nfeft under Truſt in Den; Eſtate, grants a: Bond of Corrobora-: 
= to Zathie., obliging-him.to pay all Sums due» by. :Dwr to Eathie 
bimſclf,or to which he 2yas Afﬀagned by. Daws Creditars; chereafrer Merphie 


a Bond of ee mg we * p9eirick of 
hb anda hi 


pe: Cor 


eo £41H4e for hike” * Q "4 we TY 
xe Gperphus' of Dun: Eft, mon then payed TH 
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686 'T be Dyviſtons of the Lords of Seſcion, 
Earl of Eathie transfersthe Bond of 2200, Pounds ,, and both theſe Bonds 
of Corroboration in favouts of the ſaid Elizabeth. and her Children, :and 
the Tranſlation bears for Sums of Money payed by them to Fatbie, and 
bears that the ſecond Bond of Corroboration was Dclivered, bur bears nox 
that the firſt was Delivered , neither bears it the obligement to- Deliver 
the fame ; the Tranſlation alſo bears Warrandice from &athies own Deed, 
The faid Elizabeth and her Children having purſued Morphie upon the ſaid 
ſecond Bond of Corroboration, he was Aſſoilzied, becauſe he had noſuper- 
lus in his hand. She now purſues the Earl of Northerk as Heir to his 
Father, to Deliver the firſt Bond of Corroboration transferred by his fa- 
ther, whereby Morphie was bound to pay the Debt ſimply,  withour pre. 
ference of his own Debt, or otherways that Northesk inould pay the Dami- 
nage and Intereſt, which is the Debt it cif, The Defender alleadged Ab- 
ſolvitor, becauſe by the TransaQiion his Father was not obliged co Deliver 
the firſt Bond of Corroboration : Likeas the Tranſlation bears the ſecond 
Bond of Corroboration Delivered, ſo that the Purſucy has acquicked Shs 
in ; and albeit the, Stile of the Tranſlation bears for. Sums of Money, yet it 
is clear thereby that it is but a retrocesſion_of the Purſuers to their own 
Right, which they themſelves had Afﬀigned, which doth preſume that g4 
thiewas but. intruſted, and ſeing he has reponed them in better conditigh 
than they were by the ſecond Bond of Cqrroboration , he cannor be 'gþ 
iped to Deliver the firſt Bond which Morphie-freely granted as afavotirts 
hie, unleſs it did appear ſuch a Bond was , and that. Eathie had fraug- 


fully put it away, whereanent he is content to Depone , ſo that the transfer- 


ring the firſt Bond muſt only import, if any ſuch Bond was the time of the 
Tranſlation,which would not oblige Bathie to Deliver it,unleſs he had it;ninch 
leſs ro pay the Sum pro damno & interſſe. 2dly, Eathie having - accepted 
the ſecond Bond of Corroboration,. with a limitation. of. preferring hinſdf, 
it qualifies the firſt Bond of Corroboration, ſo that t the Purſuerhad 
It, it could operatenothing more nor the ſecond, and ſo he has no' Dat 

The Purſuer anfivered, that Exthie having transferred the firſt Bond. of Cor- 
roboration granted to himſelf, boc ipſo, he bs obliged to. Deliver the fame, 
though the Fr. flation expreſly bear not an obligement to Dehver guodinef, 
neither can Earhie pretend thatthere was not ſich a Bond of Carro 10 
ſong the Tranſlation acknowledges that it was granted to; himſelf, neither 
doth it appearthatthe Tranſlation was in Truſt, (ing it bears exprelly that 
It's granted' for $Sums of Money ; and although it had been in Truſt, Eathi 
having acknowledged that Aforphie granted a Bond of Corroboration tOpa 
the Sum fimply ; it was contrare-to his Truſt cither to give back thatBond, 


* orto qualifieit. 2dy; The ſecond Bond of Corroboration cannot reſtridt the - 


_ becauſe it bears expreſly in Corroboration thereof, and but derogation 
Eto. Sou -1 | | L | 
The Lords Suſtained the Summons, and Repelled the Defenſes, and 

that the Tranſlation in terms as-aforeſaid did import why rs to Nehi- 
ver the firſt Bond of Corroboration,. or otherwiſe to pay the Debt, as Dam- 
mageend Intereſt, ſeing-Aoyphie was Aﬀoilziet from the {econd'Bond: of Cor- 
roboration. | OT nay 


Zleis of South-ſide contra Care, Fine 28, 1670. 
; i (1444 Di 


A Af Aſter Richard Carſſe of Ep4s having, granted a: ond of 4000: Merks 
to his Siſter in Liferent, and after, her| Deccaſe to ne integer, ſhe 
Afligns the fare to Jawer B—e Zr hex Brother, who now purſues Charles Corffe 
, " | as 
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as Heir to Door Corſe, who behaved; himſelf as Heir to Mr. Richard Carſſe 
the Debitor, info far as be Intromerted with the Charter Chiſt, and gave 
a Receipt thereof to: Arniſtoun,bearing, that be.as Heir to Mr, Richard Gore 
had Received his Charter Chiſt , and all the. Writs and-Evidences belangi 

to the Houſe of Fordel, which Charter Chiſt he keeped two years, and 
it heing in his Poſſeſſion. ; likeas he raiſed Breevs 40 Serve himſe { Heir, 
Sublenfieda Revocation ar all Dbyde done by Mi: Rickard in Bs Mitout 
ry, whichis Regiſtcat :\ The Defender alleadged the condeſcendencies are no 
ways Rgeyant, for 4s to the ;bartgr Chiſt, as he Anght have purſued Ar- 
xiftouw to produce it for 'inſpetion, ad delibegandym., (o.he might Receive 
ir. from Ar#ifour voluntarly for thar ſame effeQ, ;which cannot import. be. 
haviour,unlefle he had made uſeo ome ie Vrits ing to him as Heir, 
I& excuſe ought 


and this being an gdious. univeg(al. paſſive Title, any prob; 
to liberat , eſpecially; this Door, who was a Dittor of Divuny,, Meckting 
in Exgland, and ignorant of the Lo Bake: 2,34 wha never. enjoy 

the leaſt benefite of Mr,. Richards Eſtate , | an, Pefender. was content 
to reſtore the Charter Chiſt re, z»tegrs , and to._inſtru@' by. the Oaths of the 


Friends Conſenters in . his Diſcharge, tba thers was nathing wanting ,. but 
it was in the ſame caſe he Receiyed x, 1as4or the taking out of Breevs , a+ 
beit it Gignified the Doors purpoſe to bave been Hig, yet behayiour myſt 
include an AQ of 1immixtion,or medling with the Heretage, and animus ade- 
a#dz, as having ng other Title or intent but as Heir 5 and as for: the Re- 
vocation it is a lA operative of nothing, but forRedution which was not 
Intented, and isno medling with the Heretage. The Purſuer anſwered, that 
there could be nomore palpable and unqueſtionable immixtion,then þy theRe- 
ctips. of the Defun&s whole Writs and Evidences, and: that without ſo 
muchas making an layenrar thereof, to have been Subſcribed by the Haver, 
of the Charter Chiſt and him} neither has he qualified his Receipt to as that 
he might Deliberat , bur bears him as appearand Heir, to have Receiy- 
ed the ſame ſimply ; likeas he detained the .fagic two years 3 and asto his 
Ignorance, Ignorantia juris neminews' excuſat, and the Purſuer isin this alſo 
favourable, that this Bond is a Provition ranked to Mr. Richards Siſter, and 
Heirof Line, and the DoQtor,and this Defendet were but Heirs of T ailzy of 
The Lords found the condeſcendence Relevant:conform 'to the Recei 

of the Tenor foreſaid, and the retention of the Charter Chiſt without Ih 
ventarſo long 3 and whereasit was moved amongſt the Lords, that they 
had oftimes refuſed vitious Intromiſſion againſt any. Repreſenting the In- 
trometter, unleſs Sentence or Purſuit had been againſt the Intrometters in - 
their own Life , whether | that ſhould - be extended to behaviour as Heir, 
where there was no Purſuit againſt the Behayerin his own Life, but the Be- 
haviour being ſo confiderable and univerſal,. with all the Evidents without 
Inventar , it did not take with the Lords, netther did the Party plead it, 
but the Lords did not find that the taking out of Breevs, or the Revocation 
Imported Behaviour, Peres | 


Greigscontra James Weemg , June 30 1670. 


Y Contra@ of Marriage betwixt James Weems and umquhile Fudith 
Nairn: It was: that theMcans and theEſtateof either artysconmplg: 


ed in anlnventar of the date of the Contra, ſhould return to Either Party, 


Llz' 
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failzying Bairns of the Marriage, and ſhould not be under; comm 
Thereakier the Wife provides a Daughter of a former -Marriage, to a ung 
ber Means in the creo with her Husbands conſent... By which Con. 
trad it i6 caſe the Marriage diſſolve within year ard day, or 
ig caſe at any time thereafter, there being no Children , the Tocher ſhould 
FIR. tothe ou adack Nairs : And'the faid Jadith leaves in Legacy 
0 De by boeBſares of ww 177 was apart of her Inventa, 
her rhree Children of x ws Gr 8Cuaringe, there being no 
en Re ſecond Marriage z whereupon Fohn, C lex and Fadich 
Greig) purſtes the, Husband'” for be LAY: as having uplifted Prom 
from the Eſta of Bremen. Fd er fu vi ug Firit, That the 
Chuſe in the Contrad of , taking away the communion of G 
and making cvyen'the moyeable "Rte of either Party to return, js againſt 
the Law of Scotland, inc and ineffeRual; for any Reſervation or Pro- 
viſion itffavotrs of theWife,dath ipſo faFo return tothe Husband jure marirs, 
which jss mar} neither is.tiot can be Diſcharged, 24h; Albeit the firſt 
Contra&t of Marriage were conſiſtent," yet the Sum in queſtion being pro- 
et es au Fahey His of the fit Iriags by her Cootraft 
 codition to, return to Ys. Sp Marriage NidStved , the Marri 
diflolving; it cotnes back:to the Wife #1anquans novum jus ex pacto acqui 
and fo it falls -under the Husbands jus Marits, as well as any Sum - Te: 
would; © 54h,” The Hasband A. Led this Sum by Commiſſion from his 
Wiſe, arid fo it muſt be pretumed to have beeri ſpent i= oneribss ' Watrimoni, 
at leaft the” Husband muſt have Retefrtion of his Expences in recovery 
thereof. 'The Purſuers anſwered,thar albeit Proviſionsin Contradts of Mar- 
2 ating Rights inthe Wifes Perforr, to be enjoyed by her 7 caring th the 
arriage, 'have' not been Suſtained in ſome caſes, yet this 
ofa return after the diffotution of the M ,Iit moſt Rn elpecis 
ally in this caſe' ;* where the Eſtate Contrafted was abroad, and the Con- 
kew/ irfelf tnade abtoad, where by the civil Law current there, the Means of 
either Party doth return kinc mde.and the thereof is only commoniſante 
m4trimsnls, neither is 'the cafe altered by 'the Daughters ContraR, for both 
by the Lawand that Paton, * the; T "Yebntring to the Mother who 
Neb ins _ fame caſe it was, it is hers" by her "firſt Right , the ſecond 
i ht by the Marriage becomirg void, both by Law and Providon; neither 
it Dacre: that the Husband lifted the Sum, for by the Contra he isob- 
liped to' repay in, add could only employ the Profit of it, i» oneribut matri- 
yy. 
"The Lords Repelled all thels Defenkss but allowed Experices to the 
Husband laid out by him in Recovery of the Sums 


| oi ay ;and Swintoes her Spoufe contra Irghſþ pandite: 
ey July. 5. 1670. 


Purſes his Debicor, and:craved him to be holden 
4s Conſeſt, who not Compearing, the Clerk was not cleat to give. out an 
Decreer, becauſe the Meſlengers Execution did not bear, that the Defend- 
er was Perſonally Apprehended , but that the Meſſeger came to bis Houſe 
= knew he was within, and.was forcibly keeped out by his Wife, and there- 

0 Proteſted that. the Defender might be holden 2sPerſonally Apprebeng 
5 upon'the Clerks ſtop,” the Purluer gives in cn —_ delari 65; 
that he: ; Either have out his Decreet, holdi 


upon this xecution, or that he- might have a rocker to Cite _—_ | 
er 


nods 
. Sp. a 
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ſender at the Mercat Croſſe of the Shire or Burgh where he dwells, asbeing 
ihs convettionis, ſome wereof opinion that te ſhould be holden as Con- 
felt, the Meſſenger proving that he was within, or if the Execution 
had born tbhatbe wo | the Witneſſes alſo had Sirens porticalar evidence of 
their Knowledge of his being within 3 others thoaghe that he ſhould be 
holden as Confeſt, unleſle the* Defender could inftrutt he was alibs in 
ofthe Comurpacyy; but the moſt reſolved that holding; as, Coofeſt: ; "bring 
a ſolemn and, unpprtaut Cernification, peculiar to Scorlewd, that this Aﬀert- 
on of the Meſlengers,, and his Execution /{hould not be: ſufficient ,j-nor 
thould put the Defender to- alleadge alibi, but that be ſhould: bave a 
Warrand Fu Cite at the Mercat Crofle ; with Certification to be holden 
as Confe | 


Arch-biſtop and Preebitry-of St. Andrews contra George Pittillo, 
Fuly 6. 1670. 


F"Lorge Pintillo being called before the Prisbitry of St.” Andrews , for 
G Scandalous ——_—_ with Agnes ng 90 Miniſters of the 
Presbitry were appointed to ſpeak with him, to w e proponed He was 
Married tothe ld Agnes Mitchel, and produced a Teltificat of ſome Per- 
ſons, bearing thatthey were Witneſses to the Marriage ,” but neither De- 
figning thewſclves nor the Miniſter, which being reported to the Presbj- 
try they rejetted the Teſtimonia},unleſs the Miniſter and Witneſses were De- 
ſigned, and if they were Deſigned, ordained the Party to make fatisfaftion 
for privat Marrying without Warrand , and the faid George not Compear- 
ing before the Prezbitry ſo to do , they for his Contumacy appoints 
| the Proceſs to be ſeen by the Arch-biſhop, who ordained rhe Party to' be 
Excormmunicat, and accordingly he was Excommunicat, arid now the Arch- 
biſhop and Presbitry cauſed preſent a common Bill for Horning againſt the 
Excommunicat Perſon, for Charging him toanſwer , ſubmit and - the 
Cenſure of the Kirk ,; this being brought by the Ordinar to the Lords, to 
know whether they Would paſsthe Horning in courſe, or ifthey would con- 
fider 'whether the Sentence of Excomunication was orderly proceeded. The 
Lords ordained two of their numberto confider the Proces of Excommunica- 
tion, and to hear any thatdid compear for. the Party Excommunicat, to De- 
bate whether Horning ſhould be direc thereon. Before whom Compear. 
ance was made for the ſaid George Pittills , who alleadged that Horning 
t ngt to be direR, becauſe the Sentence was diſorderly and unjuſt, 
becauſe there was an Appeal to the Council yet nndiſcuſt, and found» 
ed upon the late AR of Supremacy, alleadging that the King and. his Coun- 
cil were Supream in all Cauſes Ecclefiaſtick, fo that Appeals might be 
lawfully made (from any Church-man, or Church Judicature) ro the King 
and hisCouncil : And further alleadged,thathe being unclear toacknow 
the Biſhop or his Presbitry 3 and the King, haying now granted an Indul- 
= to many that did not acknowledge Epiſcopal Authority, it could not 
x Contumacy in himnot to Appear; but he was content that it ſhould be' 
ou pnoſced whether he was in, the Fault, and if he were found Gyilty 
ſhould Submit arid niake ſatisfations which being Reported to the Lords 
and there beingſeveralother nullities intheProceſsvfExcommunication,which/ 
- —_ by the m_—_ ofthe Proceſs,and _——_—_——— theſe. 
f their number that are upont ncil declare that uponthe Appeal, the 
Council Remitted the Matter to th- Arch-biſbop, VF? T The 


., . 
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The Lords ordained Lerters of Horning, unleſs Pitrjſ/o would preſent 
olfe ABclaticg, ho which, ©: they. would giye him a time +.and UPErcced 
the” oue-givmg ofthe Letters, oO 
i 4 FE: IF 5 i 1 5373607 FRDITE. ah HTO. . id £4 0:0: 
Dlid_g Lady "Tixcie Hf HOUP Furs Bgid of Pitcon and others,” 
(3 $25+367: 5 OY S743 bis 3 its Joy, 8. 1670. | = | : , | 
le to George 
;- borrowed 


16991 [14 Yared £2. 7 00. 3s 112? 10" WO Ag. 
hn ety Hberiiry having Sold the Lands of Afeantcaſt 
-Þ/ Hay; WE give the Earl's Bond of 14005, Merks /#tin 
Money ; bullbtifga pair ofthe Price ; and bearing this'provitior; hath 
d nr be payable till-the Earl ' obtained George" Infett by his Superigr. 
The” Farl Aﬀfipnt'the Bond to'Lady L#cy his Sifter,* whohaving raifedty- 
hibition upon the Bond againſt George Hay , and having thereafter Charged 


yeofthe Diſponers other Cre- 
lank of ſeveral Lines, whichis 


bing thereof, it 
— them. 


1d not 
be. made till he were procured to be Infeft,for hat the proviſion togbtan the 
Infeftimens; being only an Condition,andnot an Diſpoſition, after;the Dit- 


+% 
edt) 
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to the Defenders , the. Purſuer wight have payed the-' Bond, 
or tranſacted thereanent with George Hay , and was not obliged to know - 
the Defenders. | 


The Lords adhered to their former Interlocutor, and found the offer not 
ſafficienr , and that the Purſuer was not obliged to Aſſign her Right, 
though ſhe had offered of her own accosd ro Renunce it , and found tae 
Perſons Intrufted their ungdercaking the Creditois Debts before the Iahibi- 
tion Relevant, only to be proven by Writ, or by the Ladies Oath-of Know- 

, and would not make up ſuch a material 'Clauſe by the Oaths ofthe 
Wuneſſes inſert, nor of the Perſons Intruſted, and if they. had made any 
ſach promiſe it was their own fault, that they cauſed not put it in Writ, 
knowing that their Oaths, albeit they mighr prove againſt them , yet that 
ny would not prove for them, for the Lords thought that if ſuch blanks 

4 cland«ſtine Promiſes were allowed , they might diſappoint ' the Dili- 
gences of all Creditors. 


Thomas Kennedy contra Art hibald Kennedy of Culzeay, Eddeme tie, ; 


—He Laird of C#/zear baving three Sons, John Arch:bald and Alexander; 
for a Proviſion to Archtbald the ſecond, Dilpones his Lands of Corre- 
we and others, with this*provilion, that it Jeb ſhould die, and Archibald 
Succeed to be. Heir, Archzbald ſhould denude himſelf of the Langs in favours 
of Alexaxder, and if, Archibald wangzed Heirs ot ,bis Body, Alexander ſhould 
be his Heir, notwithſtanding of gny Law or Cuſtom to. the contrare; there- 
after a few Moneths before the Fathers Death, rhis fourth Son called Thomas 
was Bon, yoo the eldelt,, and Alexander the third are both dead In- 
fants , Archibald falls tobe Heir and: fothe Condirion exiſts , 1n which ;he 
was obliged to Dilpane to Alexander. © Thomas enters Heir of Line to: Alex 
axder, and gore «Archibald to Diſpone the Lands to him. It was anſwer- 
ed for Archibald, that Thomas as Heir of Line to Alexander can have noRight 
to this Proviſion.  Firf, Becauſe the Proviſionjs: ooly' in fayoursof Ales- 
ander, without mention of his Heirs. 24y , Though it could be extended 
to eAlexanders Heirs, yet it being. no Heretage to which «Alexander; .coulg 
Succeed ;/ it is Conqueſt ,, and would, not deſcend to Thomas,, Alexanderg 
Heir-of Live, but would aſcend to Archilald as Heir of Conqueſt to Alex» 
ander, It was anſwered for the Purſuer, that in, this caſe thermeaning and 
Intention of the Father muſt be conſidered by; his Proviſion,. 4nter | libevos, 
whichis clear to baye been that Archibald ſhould not bath have; his Eſtate, 
and theſe Lands of .Correwe, but that the ſame. ſhquld deſcend. to. wHlexan- 
er , and if Thomas had becn then Born, he wquld no doubt have providr 
ed that failzying, of Alexander, Archibalds: Portion (ould fall t 7 dtegpt 
and if he had declared that the Lands of Carrewa, ſhould only belong|tp the 
Heirs of Line; it would undoubtedly haveexcluded the Hers of Conqueſt: 
He bas done the equivalent, for having provided the Lands to Archibeld 
and his Heirs whatlomever 3 he does by a poſterior, explicatory Clauſe; de- 
 clare that if Archibald died without Heirs of his Body, 4lexead-r ſhould he 
Archibelds Heir therein, notwithſtanding of any Law. or Cuſtom tothecon- 
rrare, which can haye;no other, meaning then thaty, notwirtiſtanding hy the 
Law, Foks as Heir:of Conqueſt would Succeed to; Archibald, wanting Heigs 
ofhisown, yer Alexander the younger, who Es Heir of Line it 


Succeed, which is as much as to#ſay that this: Praviſion ſhould belong. 1 
Archibalds Heirs of Line, and not to his Heirs of Copel, ud ne 
7P did aug , Man 
Altx- 


” 
, 


quently having mads' no mention of Alexanders Wins, 
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Alexeaiidevi' Heirs of Line; who is the Purſer Themes, and the caſe is fo 
nftch themore favourable, that if etiis failed,” Thumes hath neither Proviſion 
nor Aliment. | 

The Lotdsconfidering that both Parties were Infants, and that if Arebi. 
bald ftontd die; Themes would get all, ſuperceeded to give anſwer anent 
the Heretable Right of Succeffior until both Parties were Major , and in 
the mears tine allowed Thomas to Poſſeiſerhe Profits of the Lands , who 
tit no'Almment nor Proviſion. 


x tuned contra Cunningham and Wallace , Fuly 12. 1670, 


Apprizing is excint. It was anſwered for Curningham , that the allead- 
þednee is trot- Relevant againſt him » who ſtands Infeft as a ſingular Suc- 


Back-bond -granted by his Author, whereby he was not denuded , for 
Fhtot bud gitited Aﬀgnation to: the Appriz TIL 
poſition 


br ebligentieht to denude/, which cannot be valide againſt a inglar Sue 


this , that" they 


ed 5 butt if tf (yment to 'the Aﬀhgney, 
'fepehiatle, it would'extingtiiſh © 'Apprizing, and no poftefror M- 
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caſe there is a real Declaration of Truſt, which is moſt ordinar, when Par- 
ties having ſmall. ſurag. aſſign them all ro one who Cottpryzeth for all, and 
by ſeveral Back-bonds, Declares that the Appryzing 1s to the behove of 
the ſeveral Credirors according to their ſums, who have alwayes reſted 
ther. in, and have ſought no further , and if rhis Back-bond were not ſuffi- 
gent #gainſt ſingular Succefſors, the Appryzer might at any time thereafter 
Diſpone, and clemly exclude them. > 45 


'The Lords found that the Back-borid was Relevant againft fingnldr $uc- 
ceſſors, and that payment made to him , to whoſe behove the appryz- - 
ing was Deduced, was ſufficient againſt a ſingular Succeſſor, having right 
whe appryzing, or Lands from the Appryzer, after he granted his Back- 


The Danthters of Soutray contra The Eldeſt Daaghter. 
July 13. 1670. 


He Laird 'of Soutray having granted a Writ in favours of his Eldeſt 
Daughter, beginning in the Stile of a Teſtament, and after a blank, 
Diſfponing his Lands of So#tray , and his whole Moveables to the faid Eld- 
eſt Daughter , with the burden of ten thouſand merks to be payed to the 
remanent Daughters; The ſaids remanent Daughters purſue a Declarator 
of the nullity of the Writ. Firſt, In ſo far as being a Teſtament, it con- 
tains a Diſpoſition of the Lands. 24dly , In fo far as the Eldeſt Daughter 
s nominate Executtix , and univerſal Legatrix, becauſe by ocular inſpeRi- 
on, that part of the Writ was blank , and is filled up with another hand, 
which is offered to be proven to have been done fince the Defums Death, 
fo that the Executor and Legator not being filled up by the DefurRin his 
own time , and theſe being the Ettentials of the Teſtament wanting , the 
whotk Falls, even as to the Diſpoſition of the Moveables. The Defender 
anſwered, that the Teſtament was valide, - albeit the Name of the Legator 
and unrverfal Executor , were filled up after the Detun&ts Death z yer it is 
offered to be provet , that the Defunt when he ſubſcribed the Teftament, 
did nominat his Eldeft Daughter, as Executrix and Legatrix, and 
gave warrand to the Nottar to fill up the Name, which though he negleQ- 
ed then, and has done it fince, it ought not to prejudge her. It was an- 
fwered, that our Law allows of no Nuncupative Teſtaments, or nommati- 
ons of Exccutors or Legators, unleſs the Teſtament be perte&ted in Writ, 
and therefore ifthe Executor of Legator be not filled up by the Defun, the 
Teſtament is not perfeited in Writ , albeit the Defun& has Subſcribed the 
fame , as he might have done in a blank Paper, and gaven warrand to the 
Notrar to fill up his Teſtament upon fuch Terms, which could not ſabſift, 
= =pbry Nottar and Witne(les ſhould aſtrudt the ſame, as not being done, 


The Lords found the Teſtament null as to the notnination of the Execu- 
tor and Legatof; and alſo asto the Lands, but they found it valide as to 
the Diſpoſition of the Moveables , with the burden of the ten thouſand 
merks 3 and found that the want ofthe nomination of the F xecutor or unt- 
verſal Legator, did not hjnder , but rhat the Defun@ might in any way 
"Diſpone his Moveables in Teſtament, or on Death-bed, which would ftand 
 valideas a Legacy, which by our Law wight confift withour nomination of 
Exccmtorubut would extend to that part of the Moveables only,; the Defun&t 


M m | Ama 


Bc 


fubyht Legat. | 
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Anna Raith and Jobs Wauchop of Edmiſioun contra Wolezet and Ma- 
ak jor Bigger. Eodems die. | 


N Arm 1641. there was a Minute of Contra& betwixt umquhil Wolmy, 
James and. Mr. Femes Ralths of Edmiſtoun, and their Spoules, whereby 
a Marriage was ContraQed betwixt James EdmiſiounWolmets Son,and Mr.James 
Raiths Eldeſt Daughter, and -in caſe of the Dcceale of either of theſe tway 
the next Son and next Daughter to make a perpetual Friend{hip : In Can. 
templation of which Marriage , the ſaid James Raith and Mr. James Raith 
his Son , were'obliged to pay 10000. pounds of portion to Molmet himlelf, 
and to lend another Sum, for Redeeming of a Wodfet upon the Eſtare, 
which being done; Woelmet was obliged to I: feft his Son , and to provide 
eight hundrerh merks of Joynture to his Good-daughter , \- Ratths Eldeſt 
| Daughter Dies, and "the ſaid James Edmiſtcun., Wolmets E1deſt Son Mar. 
! ries. Raiths fecond Daughter , but there was nd Contract or conſent of her 
| Parents ,' and they having lived ſeven years together ,, James Nied, withgnx 
Children, and Ra#ths third Daughter is Married to John Wanuckop, Niddries 
Son, and Raiths Eſtate provided to her, whereupon they to liberate Rayiby | 
Heirs and Eſtate of the 10000. pounds contained in the Contra, raiſed | 
Declarator,*that the minute was null and void , in two Grounds : Firf, 
Becauſe there was no - Marriage following by conſent of the ' Parents, con» 
form to the Minute. 24ly , . Becauſe Raiths obligement to pay the Tocher, 
was to Wolmet himſelf, and for his mutual obligement, of Intefting his $gn, 
and providing a Joynture , which neither was, nor.can be done, Major 
Bigger now ſtanding in the fill Right of Wolwets Eſtate, and no Perſon to 
Repreſent Wolmetr, The Defender alleadged abſolvitor from the . firſt 
Ground, becauſe there was a. Marriage contorm-to the Minute 3 andalbeit 
Raith did not conſent, yet being-obliged ,. he had no juſt Ground to dilaſ- 
ſent. And to the ſecond Ground, ſeing there. was no Clauſe irritant. inthe 
Minute , albeit the; obligements therein were; mutual Cauſes cach of other, 
. it might be. Declared , that neither Party ſhould be obliged to fulfil, till 
| the other fulfills their part, but could notannul-the Minute, 
| The-Lordsfound that ſeing Wolmet was in'no capacity to perform his part, 
| that the Heirs and-Eſtate of Reith: were fiee of their part, providing that 
{ the Purſuer who is Afligney ro the Liferenet Right of the ſaid Fames Ed- 
| monſtoun , his Wite ſhould Diſcharge ' the faid LiErent , and declare that it 
ſhould never burden Wolmets Heirs or Eſtate. 


| |  Beation of Bandoch contra Ogilbie of Martoun, Eodem die. 


B77 of Bandoch having a Miln upon-a. Burn , running by the Lands 
-of Greendykes and Marton, the Tennents of theſe Lands did by Sheuchs 
and Caſts, divert the Water, and therewith watered their -Ground, which 
thereafter returned to the Burn , before it came to Bandgehs Dam. Ban- 
doch purſues a Declarator , that he and his Predeceſſars and Authors, hav- 
ing been in immemorial Poſleſſion of the Miln, and havi had- the tree 
uſe of the Burn, until of late the;Tennents'of Greendyke and Martows bave 
diverted the ſame to water their Ground, whereby ſo much thereof is drunk 
up by the Ground', | that there remains not Water ſufficient for his Miln. 

. Inthis, Proceſs. the. Eords: having before anſwer allowed Witnelles to be 
adduced on either, part. It was proven that -Bawdoch was in-Poſleflion of 


-the Mila » with the fee uſe of the Burn theſe threeſcore years, and that it 
pol: Was 
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The ' Decifoar of the Lov of Sefrior: 


was © monly known, at he and qu cer it "% 
af. 0 -ſſion. th till « þ tHe recpliony t was allo proven 4 Fo the 
bo: been fourty years in yſe- to E 23M) their Ground, as 
_ oak y do. was alſo proven that the Tennents of Marton have 
in ule 5 qt their Ground this 34, ot 35- yeats, whereupon 1 it. occurred 
xds to conſider , whether the-watering of the Ghoi nd being the 
napardl 3 ordinar. eff. & of Burns and Waters, the uildirh 
n berieath, could hinder hat liberty, or at leaſt, it ; 34. years Pt Es 
re not ſufficient to continue the watering, 


The Litds did not confider what effec the building ofa Miln, with a 
ſhort poſſeiiion 'of the Water free of diverſion would hinder-the Here- 
taxs-from- diverting the Water from watering their Ground 5 but finding 
that: the ancient and immemorial Poſlefſion of this Miln , and full injoy- 
ment. OCIRT IH waned yoo en, as could be known to; preceed the 
34s years y during which , the diverſions upon the Lands of Martoie was 
proven ; they found that the Milt and her priviledge being once ſo Confſti- 
tate; no lefsthen 40. years peaceable Poſlctiion of diverting; the Water for 
watering; was ſufficient, that being the otily legal Term; and therefore al 
lowed © Lands of Greendykes to continue the witering, but diſcharged the 
Lands of Marta to continue the ſame, 


: Git Mito Hirme. contta The Earl of Hume, Joly I4: 1670. 


No Ri it of the EreQcd Barony of Coldlughame beivg derived from | 
| Stwart of Celdinghame , and Sir fo Hame younger of 
noun, g's purſues a Dechomar againſt this Eapl of Hume, 40d the Credt-. 
Appryzers of the Eſtate of Hwme, to this effe&t; that there rs 
Colitra@ betwixt & rkquhil James Earl of op —_... , _ 
others , whereby it was Declared , that the Earl being > inan Annu= 
alferir” of 205, portds _— out of the ſaid Parbdy, ; nineteen 
thouſand portti or orgs, of th e fald Anribalithe, at the Date of theTort- 
tea(; in Wo Tre it was agreed, that the Bart of Hawe ſhould 
be put in Pollen of the ſaid Barony, for payment id Annadlretit;- 
for Terms ſubſequent , and for the nineteen thouſand Pounds made up of 
the bygone' Atdrents; frudfitns nou chinpurantis infurtin , and that the 
Earl of Heme, who laſt Deceaſed, having Pn] totheſaid Contrat 
om the Hej of Line, .of the ſaid umquhil ] amMes Ear of Hume, p34 
a f Poſeſl fon upon the ſaid Coord Mr 
ce n Pofl ſy: Ieordegys and that the fald dhe 206 yon 
Sterlin of the ſaid James Earl og ſe; bei 
TT Toft E Heirs: male of his Body, which bigs pr 


nds Sterling affeQi e Barol\ rhe firſt place 
7 id Pr the reg bufana won Ag laef-nd re Fe 


made for the Eart ke arid thie Cre: 
A mo the arony of Coldinebane. It was alle 
..Intromi n was not to be aſcribe ro his Decreet of 
. becauſe he had atidther anterior Tide his Pe _—_ 
Albers the Deceaft Þ —_ Lack wo bo LO and oe 
fs, bf ogy he W MICE He pay- 
Sterh Ing , pay: Alone z | ny 
ie was tg enjoy without ans , 
which Ne eng there Wis k tho | | Rs 
and upon Which Contra Jie Earl 'of Bi tbe 
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696, The, Decifiqns, of the Lordrof:Seſpon, 
ſcifion, in Amo 1630. ,So that the late Earl having right to both theſe Con. 
traQgand Detreets from the Heirs of Line, 'and having entred. to the Poger. 
ſion, without aty”Procels of Removing , or Mails and Duties again|t the 
Temients , but the former Poſleſlors leaving the Polleflion, the Earl en- 
tered without 'oppoſition, and might aſcribe his Poſſcfion to either of 
theſe Rights he pleaſed, and does. moſt rationally aſcribe the fame ro the 
fiſt, eſpecially ſeinghe had both the Rights from the ſame Patty, arid bin. 

may 


not-introduced to'the Poſlcfſion by them, more upon the one Right 
upon the other.- -It was anſwered for the Parſuer, that albeit Parties 
make uſe of any Right they bave'to Defend their Poſleſhon' » Without jn-- 
terverting the ſame, yetthat muſtalways be whete the poſterior Kightdoth 
not derogatfrondthe-bormerg:cicheves to- Right or Poſſeſſion. - But | 
ſecond. Contra& and: Decreet- is inconſiſtent with ; and der ito th 
former ; for-the Eat] having /power to enter ou firſt, till he were pay» 
ed of one thouſand pound Sterling, , reſting of tour, fr#@ibes non toxuputtns 
dis in ſortems, taking a'poſterior Right, whereby. he was co: enter for. 
ment of nineteen chonlad pounds, fradibss non compatendis tu fort. — 
derogat {6 far-from 'the firſt, thar de muſt Poſſ4s prims locw by the laſt, (ring. 
the firſt is not reſerved. . 2d/y, The late! Earl could onlybe underſtood/4g 
enter in Poſleſſion by that Right, or the former Heretors, «eo: relinquiſh the 
Poſſeſſion to him upon that Right, which then had parataaw execndionem,- and 
could then inſtantly have forced them to quite the Puffcfion z but that was 
only-the laſt Contta, an1 laſt Decreet., whereupon the late Earl had &- 
tained Sentence in his own Perſon , in «Ape 1643. when he entered in 
PeoMflion : But. as for the firſt Contratt and Decreet of Poſteffion, ft 
had not then paratan execntiqnem , never being Eftablifhed in the P | 
of 'the Heirs of Line, much leſs in. the Perſon' of rhe late Earl, who had” 
Right from the Heirs: of Line by Affignation himſelf ,' being only Heirs ' 
—_— | | r% ——_— 
The Lords found that the Poſſeſſion was only to be aſcribed to the lat 
Decreet;\which only had pa8ram exerationcm primo loce, without prejudice | 
to;the!;Earl. if that Right were Exlauſted, to defend himſelf with the 
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Ayor Bigeer haying Right tothe Teinds of Wolwer fron) tlie Earl of 
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The Degifunr of the Lardrof Sefſions = 6gh 
them of a greater quantity. - The Defendezanſwered; that the Certification 
conld haye no effeQ'againſtthe Defenders,becauſe it way only abtainedagait 
Wolwmets appeatand Heir, who had only the Right of Reyerfion;; the :Wod- 
ſetter who 'was, Proprietar publickly. Infeft , and the ſaid James Dowgles 
Liferenter, by a'publick Infeftment', 'never being Called, who. do. now 
produce the Decreer of Valuation quarrelled -* And as to the Arncles 
Guy import no- Homologation', becauſe the Article anent the Tei 

fach a fam, withour relating to the fifth of the Rent , os tathe 
price-of the valued Bolls, The Purſiier anſwered , thatthe Valuation bav= 
ing been obtained ar'the Inſtance of' Wolmer, and not of bis Wite, he might 
Reduce: the fame by Calling only Wolmets Heir, who had, not ovly.the R 


 .aiifion s/ bart a Back-tack, and he was' oblige to Call.noother, efpecials. 


by ſcing they had no Right to the Temds" the Defender anſwered, thatthe. 
Heretor has undoubtedly Intereſt in the Valuation , thaugh they, had, no, 
RightrotheTcind, becauſeit Liquidats the Teind, and Liberats theStock 
of any further, and {6"hatwthe 'Eiferemter for the Liferent Right," clpecial- 
ly. ſhe being+*publickly Infeft : fo that though the Decreet' was, obtained at. 

quhil-Woelmers Inſtance, yet he being Denuded' gf rhe Property by a pubs 
bek- Infefttment of Wodſet with his Wifes Liferent, feſerved therein , they. 
conld not be miskenned , and their Right taken away.by a Proceſs againſt 
Wolmers appearand Heir , who was' Denuded of the Property ,. and who 
did now produce the Decreet of Valuation”, and abode by it as a true 


The Lords Suſtained the Defenſe upon the Decreet of Valuation , and 
found the Certification could not take away the Liferenters Intereſt; 4n the 
Valuation , ſhe not being Calledz, and found the Articles to infer:noHo« 
molopation, biit found thethird member of the repl Relevant, that Tacks 
were taken by the Defenders , and Duty payed of a greater quantity fince_ 
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__ | Lady: Excie Hamiliow. contra Boid of Pitcos, Eddem die: * 
' Kdy Lace Familionr infits in her Reduttibn, before Debated 6nthe 
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_ eight of July mſtant , againſt Fjcor on this Ground /, "that ablei 
o tbe: ation granted to him þy, George: Hays: the Cothton Debt 
cor DE anterior to the Purſuers Inhibition 3 yer it muſt be Redue 
ed on this Ground , that it is without any equivalent onerous Cauſe, and 
thatalbeit is bearan Eros Caule, .ygthat wiltnot-inſteutt the ſame; bur it 
maſt be inftu&ed ot 


Jye0.ke in\fayonrs of P:tcor himſe}f, batfor the we and” behove © 


to,him,/ aud. for whichyhe 


anſwered for Pin, thatrbe was ready to inſtru the Debrs ſcripts 
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epi A va 
found that Pitclw behovaleo 
erwiſe than by apr: 


ed for Kelhire, another ofthe Creditors, that he had Right 
Tok : 1g upon, ſums avterior to the ſohibition. k 
that the Appryzing was null, Firf#, Becauſe the 


q: boppded , was not at the Mercat Crols of the Shi ; but 
t Crob'0o the Rega | z[in the Exgliþ time, when 


. Ing was 
where the Lands ly, nor by Dif it 
the Letters, bear a Diſpenſation to Appryze Ole 
gw, and "dl the Deriunciation was made accordingly , for the Parties 6 
dppear at Gls jet there was ia pa Law nor Cuſtom for ſuch a:D{{. 
pr Part are. cor bl iged to. attend but at the head Burgh: 
Shire, of rla,. at Edinburgh. 3dly, The Purtuet has 4 


albeit. 


bs. com a 4 
© an'A os Ls ſterior, yet. pr rable, becauſe ſolemn and/og- 
derly according tc Jon then being. It was anſwered; that albeit 


the Cultom der the Tper might excuſe the want of Denunciation at 

the head Br ities which were then ſuppreſt , where they'were 
uſed at the head hs of the Shire according to rhe Cuſtom then: ,. an{" 
validarsfuch h Appryzings 3, yet this Defender having according.to the ſand- 
ing Law of the Land, Denuanced at the head Burgh of che Regality: th 
contrair unwarrantable Cuſtom, cannot annul his Appryzing , proceeding 
according to Law. And asto the Diſpenſation at Glaſgow, whi Wasnearer 
the Lands then Edinburgh, whatſoever might have been faid to, the inconye- 


of granting fach a Di beivg granted, it is y and 
- Aay* vnre,; to grant ſac Dietlirony vo __ 


"The E6rds found that the Purſuers Apprizi according tv theor- 
dinar Caſtor for the time, at the head Burgh of Fog Jo upon Denunciati- 
on , that, it was more. ſolemn and preferable , as to-the manner of Denun- 
ciation, tHan that which was upon Denunciation at the head Burgh of te 
Regality, at that time, Bur the Lords did not determine, whether ſuch 

oc polenp would. have been valide, if there had not been & more 

malt 'One,s s Nor whether the Diſpenſation being granted at Glaſgow, was Ra 


 Magae S crinmcar contra Alexander Wedderburn of x ingennie. 
bel as July 19. 167 0. 


il jr William Scrimzepr having nominat Al:xeuder Wedder 


* utor: Accompt, wherein this Queſtion aroſe, and was re- 

Logds by. the Auditors, viz. The Defun& hav Diet in 

$0, che Tutor did not accept the Nomination; to 

; year 165 40 ln which ciee the Tutor alleadge oo. 

5. om; w__ Dicher p- eathat 
On: that Gr in . It was a 

thax the Tutor muſt be 1lyable from the adn 

Nominat;Tytor, for albeit he might haye abſtained a 

ag.the Tutory. by! Nomination of a Teſtament , 

to: himſelf, be.tauſt! compr; as'if he had-s 


Amgen, and two others tobeTutors to his Daughter. She 


It? at 
he mnt there was adduced many Citations of Law. ks 


, that in the Roman Law , Tutors were obliged to ac- 
cept 


«« —=_ a. A.  - s. —— 
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The Decifons .of the Lords of Ceffion, "'Y 699” 
cept ſo ſoon as they knew their Nomination , unleſs they could.free them- 
ſelves by the excuſes allowed mm that. Law:z But with us it- is abſolutely 
free to accept or refuſe , without any excuſe 3 and it is only the accep- 
trance that obliges , and ſo can have no effi ad preterite as to that which 
periſhed before acceprance , eſpecially in this caſe, the Defenger being but 
one of three Tutors Nominate, he ought to have had a time to endeavour 
with the reſt to accept, and his lying out was in ſucha time, in which Ju- 
dicatures did ceaſe by War and Troubles, the Ergliſb after the Battel of 
Dambe in September 1650, being poſleſt of Edinburgh,, and the publick - 
Records, there was no Scilign keeped till the year 3652, or 1653, _ 

The Lords, found the Tutor .was not lyable for any thing that periſhed 
before his acceptance, ; | 


The Exec#tors of Walter Hamiltoun contra The Execntors of An- 
drew Reid, Fuly,20., 1570. 


He Executors of Walter Hamiltoun purſue the Executors of Andrew 
Reid , for payment of a Bond of 122. pounds Sterling, and of a 

Bond of cighteen pounds Sterling,due by the ſaid umqubil Andrew Reid,to the 

faid umquhil We'ter Hamilioun. The Defenders alleadged, that they ough 
to have allowance of fifty pounds Sterling, payed to Walter by Jobs Flo. 
ming, by Andrew Reids Order , and of , Sterlivg , payed to 
eMekneich, upon a Pill drawn by Walter Hamiltoun upon Andrew Reid, to 
be payed to M*kneich, and for proving xp wing produced mifhve Letters, 
Written by Walter Hamiltoun to Andrew ed, rhe one bearing, that Fleee 
wing had payed a, part of the 50, pound, 'and he doubred uot but that 
he would pay the reſt : And the other bearing, that Mc&reich had got 
payment, It was anſwered for the Purſuers, that the Miſſive 'Lerterscould 
not inſtru a' Diſcharge, or abate thbſe clear Bonds, becauſe they did relate 
to Bills and Orders, upon which payment was made , and except thoſe Bills' 
and Orders tan be produced, the Letters relating thereto . can have no ef- | 
fect, for it miſt” be preſumed'," thar the Bills and Orders have been retired 
by Waker Hamriltown', as baving been allowed in” other Bonds, which then 
have been delivered by YValter to Andrew Reid, it being the ordiniar courſe 
amongſt Merchants , to interchange Bills and Bonds',” without 'any other 
Diſcharge , neither do they take notice of their Miſhves, relating to ſuch: 
Bills or Orders, nor can it be ſuppoſed they can remember the ſame, The 
Auditors in this Accompt , having taken the opinion © of ſeveral knowing 
Merchan's anent their Cuſtoms in this point , they did all report in Writ, 
and did all agree in ys» that miſfive Letters relating to Bills, Oxders, or 
Diſcharges, had no cff<&., unleſs the,;. Bulls, Orders , or Diſcharges were 
produced ,. and. that Merchants neither did, nor could haye notice.of ſuch 
Miſſfives ro retire ; or interchange the fame 3 they did alſo viſit Walter He- 
miliouns Compt Book, by. which there. appeared ſeveral other Bonds and! 
Accompts betwixt the Parties, beſide,thele : And in, which alſo, the ſums 
contained in theſe Letters, were ſet down as payment, in part of the other 
Bonds and Comprs, ML appeared, that the Bill and Order mentioned. 


4 . 


in the Letter, were interchatiged with the former Bonds. 


The Lords foupd. that the.miffive Lerters relating to the Bill and Order, 
had no Effe&, unleſs the Billand Order were produced. 


Hugh 


500 The Darifoons bf abe Lordr of Safidn',". © * 
Hagh Moncrief of Tippermalloch contra Magil#rates of Pearth. 
Jaly 26. 1670, 
Ogh Meoncrief of Tippermalloch having Incarcerate Ogilbje of Channaly 
LJ in the Tolbooth of Peartb, from whence he having eſcaped; he pur. 
ſues. the Magiſtrates of Pearth for payment of the Debt, who alleadged ab. 
ſalvitor - - Firſt, Becauſe their Tolbooth was ſufficient, and the Rebel had 
eſcaped vi mwajori, having broken the Stone , in which the Bolt of the Tol- 
booth Door entered, and forced the Lock in-the time of Sermon, and thar 
immediatly after the Rebel eſcaped out of the Town, and was met with 
Friends that were tryſted there at the titne of his eſcape. 2dly, They had 
laid out all wayes thereafter to ſearch for him , and had art laſt found him 
in the Tqlbooth of Ediziwrgh for the ſame Debt, where he yet was in as 
good condition , as when' he firſt eſtaped. The Purſuer anſwered , that 
the Rebel had” eſcaped by the fault or negle& of the Jaylour, for whom 
the Fown - was anſwerable, in ſo far as they had given him the liberty ofall 
'the Rooms in the Tolbooth, and that when he eſcaped, he was left in the 
outmoſt Room, and his Brother Son was permitted to abide 'within with 
him, and the Carband on the outfide of the Tolbooth Door wasnot put 
on and Locked , which would have ſo ſecured the Door, that nothing the 
Priſoner could have done within, could have opened the ſame ; and tha 
the Tolbooth Lock had a double and fingle Caſt , and when it was Lock- 
ed only- with the fingle Caſt, che Bolt might. þe thruſt back, but when 
with the double Caft, it had a ftronig Backſprent, and could not bethruſk 
back : ' and that at the time of the eſcape, the Lock had but the ſingle 
Caſt, ofine the edge ofthe Stone being broken off, . there was accels to preſs 
back the Bolt, To the ſecond it was anſwered , that the Rebel having e(- 
caped through the Town or their Seryants neglet, jus erg acquiſitum to 
the Purſuer , making them lyable ,, which could, not be taken off by any 
Incarceration thereafter, -unle(s the Magiſtrates had followed him in the ve- 
ry AR of eſcape, and recovered him 3+, but now they have fix Moneths 
after his eſcape put him , , not in the Tolbooth of Fearth, butin the Tol- 
booth of Edbergh. | 


k . 


The Lords _ unwilling to-give either Party the chooſe. of Witneſſes 
for Probation, had before anſwer., appointed either Party to adduce Wits 
nefles anent the condition of the. -Bobbooth , and the manner of the Rebels 
eſcape, which being now adviſed. | 

| The Lord; found that by the moſt'pregnent Probation , *it was proven 
that the Catband uſed ſometimes to be on in the dF time , and fometimes 
Hot , and that Priſoners for Debt' had the liberty-in the Day time of all the 
Rooms 'of the Tolbooth, the Probation was very contrair, as to the break. 
ing of the Stone wherein the' Bolt 'entered , but it ſeemed acce6 could npt 
be had to the Bolt without ſome breach of the Stone. It was alſo try 
the Catband was not then on, andthatthe. Bolt when it got thedvuble Caf, 
could nor” be pteft back, ag could when it gor the; fingle Caſt; and therefore 
te Lords found that the Magiſtrates 'ptoved not their firſt Exception , that 
the Rebel had eſcaped vi majori, without their favlt or negligence, and 


- fonhd the fecond Exception of puting him again-in Priſon, not Relevant, 


The 
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3 Rath Wilma bring provided by I of Marriage 
Mon ton ONES awith / the': Mila and Pertjnents, and 
hat? Drop Seki eager neue berinthe Mains and Mila, 
” nc Mons dere Fw Lots an pe Cup te dil, 'her Set. 


my take he tan verece Theroof' to be 
TE 


ag of any 


IE . becaulethey 
TI wn] once Torn her qherein 
nifan-<S arrand to rein by 
| Ir was aniwaed for. the Lady, that her Ther een Cl 
wah the Mila and —— is anterior the Creditors, and mult 
extend withe Mila, | albcit ſhe took: tid pocial:$eifin 0g thereok, ;becauſethere 
was no ſtanding ha at the time of her Seifing , ſo that the Miln being 
CY TY gl thercaſter \/#lo cedit, _ belongs. to her. as a «uk 
.tho a oh ere 2 Min is b Tafefiment, it cannot 
Peninear Without k cial Seifihg *, yet Whete'it is only Buitt free 
it accreſces to any Party Infeft in the Land SEP being Infeft” in the 
Land, with the Miln, thereof, , 


The Lords oreferred the i; "the p proving "the "Kita, , 'the time of her 
Contraly and CaTInE W a al Punks or. * av been Built was 


: Obartes Charters comtra Gennalins Nei Jah 35 29% 1670. 


(Carts Charters and Cornelius Net bn, both having Arreſted their Debi. 
tors ok A the ſarge han eling Arreſtment was upon the 245 
Of Juxe, and od Shot the the 28, Bur, Cornelius Arreftment 
c | paymeut was not RCnues and the Term 
Bond. was, oy , both | Partics, having their 
e day, where Corpeliws alleadged 
pc winch veel apy mg Yorprice) barter Charters anſweredsthat al- 
his Arreſtment was four days. rior, yet it ought to. be preferred, 
becauſethe Term of PJMent of- ee 1ns Debt wasnot come whereas Charles 
his Termbeing paſt, b has peratam exequtionem, this: being ready to be Ad- 
viſed by the Batlzics. & 2a raiſcs Advocation,: and the Cauſe . Hcing 
Advocat, . the ſame Debate was repeated before, the Lords » and Cornelius 
added that now the Term of payalent of his. Sam vas paſt, and alleadged 
that alþcit þis Term were rot oa his firſt Arreſtment is preferable, though 
the Decreet thereupon could only be. to pay after the Term were paſt, and | 
now his. Term being alſo. paſt before. Sentence .there needs no ſuch linjitati- 
on. . It was auſwered , that it is not the Arreſtment that canſtitutes the- 
Right, but the Seutence making forchcoming, and though ordinarly, the fij 
Arreſtment js preferred, yet ofames poſterior Arreſtments. are _ pref 
upon more timous vr rhe duly PIs: , and the Diligence don by, 
Chartyrs 


f 
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Zijerent of oct ang © 

Goods though ITE | ..may,he crave. Sentence 
make forthcoming to take oinging.,- and cannot be ex-" 
cluded: by an-dxher ;Creditor; upon, p prior; Arreſtment ,' which 
eatnot receive: preſent Executions £4" Ting | 


; Term-be 


ity; only: to- procure delay nilt- by: Term were-paſty, and therefore the. 
uſe being now :Advocat '6f conſent, the Semteuremuſt, now be of the A 
manner, 2s it would have: been before che Bailzics when the Cauſe was Adyo- 
cat,” at which time GCorneligs Term of payment was/not comes. 
The Lords found that the unwarrantable delay by the: Advocation ſhould 
not' prejudge' Charters, and that the caſe ſhould be-confidered as it vas the 
time that the'Advocation was ravſed ,'- and -preferred' Charles Charters upon 
his poſterior Atreſtment, in _ the Term! 50 ry of his Debt was 
come, 'to the iprivr Arreſtment laid ___ a Debt'the Term of payment 
whereof was not come', whereupon Citation 'was' nfed . before” the Terty 
came. I- ; 3 iz 364 ShTSS: & 
The Advocats having withdrayn fror - the Houſe upon the Oath 
_ by. the Regulation , nothing wal Called vin" the migle of De 
cempber , : a 


Murray of dchtertire contra Gyay, December 16, 1670. 


Mz of Achiertire having parſacd a Contravention apainſt Gray up- 
on ſeveral Deeds, whereof one was, that Achtertire having procur- 
ed liberty froma Neighbour Heretor to make a Caſt upon that Heretors 
Ground, whetein ſome little Burns weze-.gathered to a. Head , aid thence 
were. canveyed.thrcugh Achtertires pan-Fround to his Miln Lade, and that 
Gray had broketi down thar Caft,' whereby the Burns, were diverted. Gray 
having compeated and proponed' riothing , the Libel, was found Relevant, 
and. admitted fo Achrertires Probation, who by ſeveral Witneſſes proved that 
the. Defender” had broken down that Caſt, of wham'fame Deponed ſimply, 
but.'two of theth Deponed' thus, that; Gray had broken down. the new 
Caſt, but that the Burns gatheted therein in the time of Floods did water 
Gray's own Lands; arid that by the new Caſt they ' were keeped' in., and 
could not water the fame, whence'it aroſe to. the Lords confideration, whe- 
ther that Deed of Contravention was fufficiently proven , or whether rhe 
Teftimonics''of the Witneſſes, "being qualifled that the Defender had done 
the Deed, but in continuarion 'of his former ' Poflcffion' of the watering of 
the Burns , whether reſpe&' ought tobe 'had to that' qualification , ſome 
thotight nor, becauſe the FaR, as'it was Libelled, was found Relevant, and 
proven, and the qualification ought, to have been proponed by ' way of De- 
fenſe;” but it was found that the Tefttmonies being fo qualified , did not 
ſifficrently prove to infer a Contravention., for'if Ge rravention had 
been proven by Writ or Oath', ſuch a quality either in, the Writ of 
Vath' would hinder the ſme to prove ſufficiently, the Contravention, 

1 But 'becauſe the Teſtimonies were- not to be .confidered by the Par- 


ties. \the Lofds ordained the Sentence 10 exprefle the forcſaid Reafon of 
it, 


x" x js, Purſer bor » / : / might alleadge any thing | TY 
hehought WA A Rm 
- 4 Niel Langians conta Robert Scot , Decem. I7. I679. -., 


Hole Oriel of Gilerdy; havitig Set'a Tack of bis Larids of Grayſftoweflet 
o' No ;- ind being at thiat"time at the Horn, Robert Scot ob- 
tins a Off &F his Ethan and Lierent E fm A#hendule his Superior, and 
_ 'Sbivits/ geiteral and ſpecial Detlarator, Decerning Limgtoun, to 
| Datics'to- him '4s* Donator > ". Sufpends , ar#'raiſes Re- 
won '6r-4Hi+ Reaſon; *4hat the Giſt" was fimulat' to the behove of Gre- 
; he Rebel: by his own Means and-Moyen 3 | and it being 
ered by $:08, that he being a lawful Creditot of the Rebels; might law. 
yy eee? and rake uſe of this Gift for his own ſecurity , albeit the Re- 
bet had proturedthe fame; and $co9 the Donator | having Deponel 'anent 
the fimulation of the Gift, did acknowledge that the Rebel had 
the Gift, and; that he bad it blank in the Donatbrs Name, and that be did 
fiup $co## Name, and delivered K to him. $5 6 
The Lords found the Oath to-prove the ſimulation of the Gift , and 
that it having beeninthe Rebels own hands blank:In«He Dongtors'Name, it 
was equivalent to an Aﬀignation from the Rebel, -and that 'StoP acceptin 
| G roy hitn, conld-net-Juſtly or: 664 de make aſe of it}” Even or 18" 
aft eo uſt” Debt is prejudice of the Tacks-mian , who had before got- 
(6f bis "Foot the Rebel.” 5)! 


4 & ad 


Alifn Kel contra Kinneir, Fanudry 57 1671, 


A ſes Kello as Heir to her Mother Margaret Nj-bet , having purſued 'a 
Redu@tion of an Apprizing of the Lands of Paxtown , Led at the In- 
ſtance of Mr. Samuel Hame , againſt the ſaid Margaret in Arno 1622. and 
Aſſigned 'to Mr." Alexander Kinnetr in A#no 623; wpon this Reaſon, that 
the faid Mr. Alexander was ſatisfied by tis Tntromiffion within the Legal 3 
this purſuit, being againſt Mr, - Alexander Kignelre Son, who js Minor, and 
being ſtopped, upon hisMigority, quis Miger non tenetur placitare de hergdi- 
tate peterne. The Lords did-upon the Purlyers Petition,grant Commiſiian to 
Examine . Witneſſcs upan the Janogfion, to remain reteatis till the Cauſe 
might be Deterauned, rt 'reſpett the Witnelſes might die in; (the mean 
rey Aa guy ter the Lords .remitted to ati Auditor to ſtate 
the. Comp, of.he ncroſomgjc ting $0 the Probacion, that the ſtated 
5, 


Accompt might remain -2#,refextis,,. The Defender being heard. again be- 
fore the = did ulexdpe thai the Accompt Could rot belated upon 
thisProbation,but that there being yet noLitiſconteſtation in the Cauſe,neither 
can be, through theDefenders Flmotity, and this Probation being but be- 
fore anſwer to remain i#*retenths,” A y. Commiffion , the Defen- 
der not being preſent at Hh" Cxttindng n, and the matter being very an- 
cient, fifty years agoe, the Lords onght” to girve the Defender the ſole or 
conjunt probation of this alleadgeance,wviz. That he offered him toprove, 
that during the years of the Legal, the Lands were Poſleſt by ſeveral Per- 
ſons, by _—_ or _ —_ AReverfion, fot certan Sums 
ot Money, gue by thee & Nicbet, which Kights weze granted b 

her, , and were now. Prakucal by the, Defender, which wi Ne Yank 


- 


Rights produced, js mugh more PrEGRant nor the Parluers Probation , by 
(110;1 > Nn 2 


{ome 
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ſome 1ncanſfiderable Count e, without. Adaigide in 
Je 19s afirdred for the Putter, Wlecte dad IS 


vant-, being contrare to her Libel, :and founded juper FREN 
for ther, or own they -and if this wore ſullaiiod , nhany exon apa 


D- fender hath no intereſt inthe Wadiſer:Rights, nor 


rent; evaſion-in all. king zof Purſuirs apon '5 byoffering fl 
to prove that the Dalandae did condo that-a thing Poxey didlorramerand: 
therafore the Lords hayg never Suſtained fach a Defenſe nook the Defenders 


os Perpad, nin abbot. cooled; oi Probation, . It 
Ons eas | 
| m1 Weedls 
FD: 

© lulpe&t 


+ 337PFOVIr + Se in cat wy09 any 4 had an Right, 
tatic to: be! _—_ wigher: then tho witnen Tack of tha Lands 


'/The Litds found thir hey "ot riot" ailtit + Piobarion for he De-- 
fender, upon the Poſiesſion of any third Party from whom he: derived: 
ne-'Righr1 bur that: upon the confideration alleadged, they - would _ 
ng Probaon for the Purkuer, but that which were clear and and. 
allowed the Defenderto . in any Objections againſt the he hab liry « ty of the 
pon w/e having coufidered+their. Teſtimonies, they found that 
prove: Kipreirs.[ieromisfion (tobe before his'Right ; bur chat af-. 
rep => — ar he had Removed and Diſpofleſied Xergaret Nizbet, and. 
——_—_—— e natural Poffesſion, and | bimſelf, which is a Fat 
more palpablethen the lifting of Duties from Tennems, 


ib + £ 


Jamey ty 4675, Shah was s Admire Preſiden of the ip ne 


Pupil he 
Authoi tory end bong to his 
= : = ro Sy, fy 0 them jr 

| g to , joint- 

ly, It. was ge? Beer dren in Tatorics , Seer, Yr Anrtonr , the 
CONN age Perkin doth not evacuate the - Office, bur it accreſces to 


The Lords foundthat in reſpettof the Tenor ofthe Tutory, bearing toro 
conjunZim, the death of one evacuats the Office ; Neverthelck they decla 
on op would give a Curator «ff bane litew, to Authorize the Pu- 


bf of Tay that, Ma nt, till there were a new Gift 


vr Mp "Ridt Hs avi ub Graham, Farnary 19, 1671 


Aſter Robert Dickior 'Advocat having granted Bond to Jemes Graham, 
"ra Suit of Money furniſhed to his Brother upon an Accompt, be 
rakes Rechition & as to & part thereof, upon fraud andcircumven- 


tion, 


SY 


Flip Deriflons af ahe' Lordr of Seſvion. 70s 


[cha the: true-caule of the Bond was the caufi wer 
— 


belive the tread x what e 
being wholly Truſted by the 
an Accompe nd; did Affirmtothe Purſuer that the Rate 
wen, "hai Viznice was: ac thae time fo nuch - dearer then the © 
= truly.waszif ichad been. only :anfivered in Fraxce, wherein he now un- 
be was deceived; becaule it. was equal or leſs value to farniſhit in 
ey and offered” to prove the value of —_— of 
Witneſſes, 'and: (the roſt | by: Oath. The Defender anſwered 4, 
lawful for him,: being a: Afcrchane, w-rake - what Aroma rr ru 
could agree ,--and-thar it RE ——— CR 
Merchants Accounts: were Reduceabiey .and Circumveeners, if 
ws takenagreaterRacte thenthe Ros thn cnn 
of the Rate being with a prudent Party, and a A 
Nt emind Hpinndig he Benet by-paying = vert of it ; and 
could not quarrel the. reſt. 
- - The Lordsfound the Reaſon of Glicunivencion Relevant; 0 thl terms 
CY no before the band; whiercin the 
take an Racehe could get;-burafter the Money was- furniſhed, 'the 
Re he ns on te HeIEE 
Gated it to France , 
eee nel GS 
CNN Gone Rate to be nay os the 
tion , becauſe the Purſucr wight bedeorived $row wty 
the reſt. 


Captain "Romſey contra Williaw Henderſon, Jannary 20. 167» 


4 Conſtitute b 
C win Aon ek by umiquite Wt, + 
facs bis Heir for payment, whoa | Gd Eephe _— 

Mc. Charles Henderſom,agd b oct, w vi- 
ny trix with bis On 07 Ges, and Fvien been Lens 
a. Sum hep felt : the became Contains gag 5oe Debitrix a 
O&-. confuſione tollitsr lets rel ahis- Portuer Tay 
lag Right Gam : her, can be in no* better caſe then. the. - fe was- an- 
os tw vitious Intromisfion. was not competent by: way of Defenſe: 


The Lott found that whattver might be faid , ifthe vitious Intrometter 
bad beenpurſuing whether theDefenſe might have been competent, yet found it 


not competent againſt the Asfign fcing1 the Cedent was not is T—_ Pro- 
bation behoved to be uſed a gain her | 


. Sandilends contra Satdilend:, BN 25, 1671. 


£ 8 Children of Alexander Sandilatids' pittſiie Agnes Sandilands their 
Mother, for Compt = payment of oleic Fathers' Means, the Tuto- 
ry being now fimſhed by her Marriage « 1n which Accompt | the Mother 
gave up in defalcation ho third of all moveable Surns, as Ships, Merchant 
Goods, Houſhold Pliniſhing, &4c. It- was anſwered for the Childjet that he 
can have no part of the moveable Sums, or moveatle Goods, becatſe by 
the contra of Marriage produced ,. ſhe is provided to the Anmalrent of 


5000, 
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$9 Merks which was her own Tochery and tetv Pounds raeve 
of, her Husbands, which: is her -Huſbands;;iand : was: the. whole Fortune he 
then had; and as, to the 'Conqueſt, —  —  — 
Lands, eAnnualeents, Tack»and-others Gonqueſb bring the 
Marriage, ſha}l, be taken t@ the Huſband i 0' Che Daizns:in 
; Fee and becauſathe: j2-ptovided to'be a Bairo- in her Fathers 'Wlouſe, 
7 elicona that ways provided ta be taken tothe Huſbind: and? 
= longeſt Ly þs jp per purer ng nan of the Miniage,,"(0!'that- 
9G .Sums, and, Moveable i (being Conqueſt during the 
th be are or abs Conant to theiHufband im Liferent {iam 
i 1N a ; which Proviſion is:2 Debt.npon the Huſband tk Hole 
an Cay no:thirdthereof'! Phe De 
Er : wi Sm Thn he her cn the third of hd Moveablts 


Conltirue 


on, Tien as to exclude ber "kind, heck 
{AC a Contra&t of Marriage + ing vourable, that words are always un- 


ft6od - therein according cg cocks erg of of Parties ,-.and -here the mead» 
ing'6fthe Parties -may be this, that the Defun& who was.a ves 


ig hog: 4;d declare, ets anal Inte to.4tis' Wike ſo twach of 
firs Mi 16 ON: of- Reg ene ht ſhe was 

be P & Writers and og 
th Conia may be ah g= Marker «> 7 ne wh 


-Atdeir the Clauſe could. not | exclude..her from —_ 
Fe: 


wich is © expreffe therein,yet not from a third of Moveable Goods a 
Which is not expreſt, and albeit the Clauſe bears, (and others) it can only 
be underſtood of Rights due by a. ſtated. ouky., and- the intentof the 
Clauſe has' 6nly been to @abſtinte the Bgirns of this Marriage, Heirs of the 
Conqueſt,and to exclude the Bairns ofany other Marriage, but did neither 
de the Father, bat that he might difpone on bis Moveables,albeit heClaul. 
refſeth him but Liferenter thereof 3 neither does it exclude the Mother 
by thethwd — __ _ adduced a DRY in the fe of 
t oxexfor t by her Contrat 'of M e ac- 
. = Lands 1n: Gl GatiafaGion of her Tere, and third "a all La 
that was not found to exclude her froma 
_ a Texce, or third of Heretable Riphts, It was 


ene fo Cre their Mother having conſented by the Con+- 
tract of Marriage, that all veſt during the Marriage ſhould%e provided 
W their Father m Liferent, _ to them in Fee, ſhe had excluded her &lf as 
| , and effeQually, asif the bad Renunced her third thereof, or ac- 
rs? of Her' Joiniter in full atisfaQion 5 neither is there a neceffity that 
theſe, words muſt always be uſed, nor is this alleadged asa conſequential Re- 
nunciation, but as an expreſſe. Obli tion , or Deſtination of the Huſband 
conſented to bythe Wife ife, which mult have its native effe&, and fo the Chil. 
ek WAN X eſt, and therefore the Wife cannot 


pearsof the 'whole Conqu 
] of it, and albeit moveable Geir be not expreſt , the gene- 
z, Carke | mult neceſſarily comprehend them, being of the ſame nature 
ums Wien are expreſt, as 4 be Moveable , andof lefs importance 
* 5 Fegila wholly differs fro thatofids Lady 0:xewfoord, where- 
i the ingbus Blergrable 


Heretable:Bughtsarcexpreſt, and it is an daicoaients Clauſe 
if Perlouy Fubat qualuy.to exclude Ladies from a'third of Moveables; 


but 
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but here 'Sarts are expreft, and it is moſt ofdinar for Merchants to exclude 
their Fives frond their Merchant Goods, which is the greateſt part of their 
Eſtate, -#s to the meanitlg of the -Parties, clear Clauſes cannot be enervat 
upon that'ground , and-as-for atty — by the Huſband , It was 
oh Demb-be4'in a great: Fever' whereot he Died, and no Teſtament 


, 


The Lords found that the forefaid Clauſe in the Comttra& did exclude 
the Relict' from a Terce of Moveable Sams, 6r Moveable Goods during 
the Xarriage; which 'could be underſtood, ro be meaned 'to be put upon 
Security at any tinie'; but that ic did not exchude ber from a thied of the 
Houſbold -Plenifhing; - | 


Charle Caſſe contta Sir Robeyt Cunninghaw, January 26. 1671. © 


err Coe having Sold to.Sic Robert Caminghem his Right to the 
Lands of Achi»bervy in bis Minority, purſues a ReduGtion of the ſame 
Diſpoſition upon Lefion, and condeſcends upon his Lefion, thus,” that being 
Infeft for ſecurity of fourty thouſand Merks, arid in an Annualrent effeir- 
rand thereto, whereof there were many bygone years Aninualrent reſting, 
and yet he got only fourty thouſarid ,Merks for all. The Defetider allead- 
ged Abſolvitor , becauſe the Purſaer was fatisfied of all his bygone An- 
nualrents, . in ſo far as he having Apprized for five years Annualrents pre. 
coping, the Apprizing, which was in Arno 1655, hehad entered in bor 
{fon by vertue of the faid Apprizing of the whole Lands 6f Achinhexr- 
' vie; and fo is Comptable efore cally yo the Rental, un- 
till he ceaſe to Poſſeſle the fame, which will fally e all his bygones, 

fo that he will have no Leſion: 2d4ly, He had not only In his  Perfon 
the ſaid Apprizing , but the Infeftment of Annualrerit, upon which' he be- 
ing preferred in a dowble Poinding, and extluding other Parties having al- 
ſo real Rights, he is thereby obliged to do Diligence , and be Comptable 
not only for what he intrometted with, but for what he ought to havein- 
trometted with, The Purſuer anſwered, that he was content to Compt for 
what he had Intrometted witt,but upon neither ground was he obliged to 
Compt for any further,eſpecially as to his .Fpprizing albeit Law and Cu- 
ftom had obliged him to Compt for the whole Rental, till the Apprizing 
were ari>fied, yet he could not. be Comptable but for his inromieur att 
he was ſatisfied;for then he had notitle in his Perſon, andit is clearthat any 
er without a title is only lyable for his Intromiffion , and all-Par- 

tics having Intereſt might have hindred him to have Inttometted after he 
was fatisfied 5 and albeit a Terinent or Fadtor, after the expiring of the 
Tack, or Fattory may be Comptable for a full Rental , yet that ey Bends 

they have a title per tacitam relocationem, or tacitam commilſionem ; buxafter 
theextinQtion of the Apprizing then notitle remams, and neither is hely- 
able asari Annualrenter,even though he did exclude others t6 do'any Dili- 
gence, becaule all the effeR of an- Annualrent can only be to diſtrefle the 
Ground, or Pond the Teanents'for as mich of their Rent as is equivalent 
to the current Anriualrents', after which any other Party having Right 
may lift the ſuperplus, and in this'caſe the Annualrenter hath not been pre- 
ferred as ro any bygone Rents, bur'only in timecoming, and for his current 
Annualrents, and the bygones are appointed to be brought in Accompr, 
which was never determined. The Defender anſwered, that it were againſt 
all Reaſon that'an Appritzer after he'is fatisfied, ſhould bein better conditr- 
on 
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then before he is (atisfied,; and ſon as lang a be weddler, he, 
bythe Rental, and- it -is;hk proper poet ; bd Cones. 


to; rehaquyb the: Polleſhon: 3 which. nm —— know ,, tall | 
long.Pracels of Compe:[8nd..; it; be determined, EI 


/ gonfinue 18-P 


abſaxs that; in-qhe mcan time be 


the Rents did in a great part periſh, he ſhould Pe yo cerca, | 


buy only, for what he-#Qually lified, ; 

 » The Londs found the Purſucr as Apprine Campmable accordin wojthe 

«> and cheracfctr hid all years of which he lifted 9 Ay- pant 4 pre be 

= the «Annualrenter lyable for Diligence, albeit he ects Dog 
the Caſe camenot to be Determined if the Annualrenter had by a _—_ 
AStion inſiſted for more years C—_ «pet to. be preferred to 9 the whole 
TY Hl *theſe ants fa that not Thedngs -the caſe here in 
queſtion. | 


ely alleadged that the Purſaer after his 


; of IS. price ofthe Lands, in to far as _—_ 
ion Mr. Jobr ooppmn ofhis Curators, 
we tj 


oY og he havi 
; Ma- 


jority, ye = Cris Reccived Tet his Cutater and Factor 
END 'F, 2nd B 


= eby the Purſger or proven, and: Hotnologat the Dibole. 3 
on > WARY d, ,made by bimand bet Curators, which Tg rrels, The 
Purſyer. 2 wered,. Einft ,'Fhat the Defenſeis not Relevant, for Homologa- 
then. being preſumed ar conjeRured Conlent, not by Word .or Writ, Io 
hd 254 La whych himport theadbering to the Diſpoſition quazrelled, i it 
any Deeds, but ſuchas can have noother intent or pur« 
tent act: c Aejoan de, roving the Diſpofition, but here 


10; capacity t yea the yon the Bar , De, a Minor having EE 


Fr a on, and having Wodſer a, part of the ſame, hemigt 
Majogl the Lands Wodler £4) hich Moy it — 
res TT 


INT can ort yen) Iron which upon any ACCOUNTCAn 
Een LE ce 209 ofrhe wi grind upon Mmority. 2d, 


W kt rein Ts -ntion. is Maher af the Sums Rn by the Defender, 

there 1540, exprels Reſervation, that the Accompt ſhall be bur | pe to 
ey ted to io inaſti in; his ReduQtion of the Dilorion. An 

Cluſe in the Diſcharge,, that the Curators and FaRtor had done faithfully: 


Is;rclates only to their. Intronuſarand not te their Omiſzion, and 5 8 
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had born ſimply,that they had adted faithfully, that can'only import that the 
had not > a ge that they had done for rbey fries _ el 
ceived beſt : but doesnot import that they had ated providently and '$kNful. 
ly, fo that the Minor may till Reduce their Deed, The Defender an- 
ſwered , that his Defenſe was moſt Relevant, being founded:upot'rhe Pur- 
ſaers conſent , after his Majority : for conſent may be Adhibite, not only 
by Word or Writ , but by any Deed importing the conſent, as if a Minor 
giving a Bond in his Minority , ſhould pay a Terms Annualrent theeof 
Ger bs Majority : Or if a Minor intrometring with his Fathers moveable 
Heirſhip, or Rents of his Lands in his Minority, ſhould contioue to intro- 
met for one Term , or one Point further after his Majority , ' ig neither caſe 
would he be reſtored ; and yet ſuch Deeds might be confiſtetit, and might 
be done to other intents, - as if his payment: of the Annualrent did. bear, 
_ Jefſt before his ReduQion he might be Diſtreſſed , or that he continued his 
| Poſkflion, leſt the Rents or Goods might periſh to the 'dammageof his par- 
ty- Yea, though theſe were exprelly mentioned m his Diſcharge, and hi 
FeduQion were reſerved, it would be proteſtatio-contraria fats, and would 
not free him - fo neither can the Reſervation in this acconipt, though it 
were repeatedin the Diſcharge, be ſufficient ; eſpecially ſeing he might h; ve 
cauſed the Faftor Confign the Money in the- Clerks hands, that it might 
be reſtored at the Diſcuffing of the Reduttion : - So that inconſiſtent Fe 
fervations or Proteſtations, operate nothing. 3dly, The charge of this Ac- 
'compt , whetein only the Reſervation is mentigned, is a louſe ſheet of Pa- 
-per , ſubſcribed with another Hand than the. Diſcharge , : and has-neither 
Date nor Witneſſes, and ſo cannot inſtru@ that this is the'very Accompe 
' -mentjoned in the Diſcharge. 1 7 Sit. 
"©  TheLords did not determine the Point of Homologation, but before an- 
Fer ordained the Curators and Witneſſes inthe -Accoampt to be Grange 
upon Oath , whether the Charge produced be the ſame that was ſubſcribe X 
eb initio, bearing the ſaid Reſervation , Burt they inclined that the Zeſerva- 
tjon would take off the Homologation,: and 'would not be void , as contea- 
Keir contra Nicolſow. Fannary 28. I671, . -—_—_ 
 [9hn Keir as Aﬀigney by the Eail:of Mar: to'fome Few-dutics, putfites 
# 2 Poinding of. the Ground againſt N#o/pnof Tillicntrie,' who alleadge 
.Bo Proceſs, becauſe the Earl of Mar his Cedent, *had no nght to thr Feu- 
duties, which were due in his Fathers Lifetime, whoſe Liferent was reſery- 
*ed - whereupon compearance; was made for"Setſcraig's' Heir , who was 
"Donator .co the old, Eazl. of 'Mar's Eſcheat 4nd- Liferent, and co d, 
The De Fir fimgred y that the -concourſe::could/ nor er Xs 
cauſe their bygone. Fen-duties being moveable,: belonged' to' $corſcraige Exc 
cator, and <= bis Heir. _ and though Fre was both Heir = 
Executor, yet thir bygqnes belangiig to Scitſerade as Donator, __ 
"years whitin Sedojerane lived , are moyeable, -and ought to have 
been contained in the, Jnventar of bis Teſtament, z as they are inot. It was 


anſwered ,” that a Liferent-Eſcheat, havi iraliums futnri. temperis, 

mor'to the Executor , even as DO $: may tonne. DP 
-unleſs they had been liquide and <ſtablithed in lis Like z- but the Gift and: all 
"following thereon belongs'to his Heir: a 


— 
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: The Loot found that the bygones of the Liferent preceeding the Dona- 
tors Des 


th, did belong to his Executor, albeit in his Life he had obtained 


1 Dowgles of Kelbead contra The Yaſſels of the Barony of Kelhead and 
aur 3441-2 - others. January 30. 1671. 


\He Earl of -Qgcensberry being, Superiour to certain Vaſlals of the Ba- 
-'F © rohy of Kethead, who did Diſponethe Feu Duties and whole Caſua- 
"Jiries of the Superjority to Kelhead his Brother, to the effe@t that Kelhead 
"ook ghit be his immegiat Vaſlal , and that the Feuars might hold of Xelhead, 
whereupon Kelbead was Infeft, holding of Queensiberry, and thereupon pur- 
fres a.Declarator of Non-entry,, both generally and ſpecially in the faid 
Sarimons. It was alleadged for the Defenders abſolvitor, becauſe they were 
' *not the Purſuers Vaſſals , for albeit he was Infeft holding of @aecexſ: 
berry, to the effett he might become their Superiour , yet that Infettmegr 


was null, becauſeno Superiour could interpole any Perſon betwixt him and 
bis immediateVaſals: Likeas the Non-entry could only infer the Fea Duty till 


Deerext or Declarator were pronunced , which uſed co be per ſe, but here 
De b ſpecial and general Declarator being joynt, could only conclude the 
Fu Duties for bygones cull Litiſconteſtation. 

- ;The Lords found that albeit the Purſuers Title upon his Infeftment, by 
which he was interpoſed, was invalidez yet ſeing it contained a Diſpofiti- 
.on- and Aflignation to the Feu Duties, and Caſualities of the Superiority, 
.that the Purſuer had ſufficient Title thereby , as Donator by acencberry 
the Superiour, and found that the Non-entry carryed only the Feu Duty 
before: the Citation, but after the Citation , the whole Profites , ſeing the 
ng gid- not upon the Citation, (obtain themſelves Infeft by @ucenſ* 


TILE Laird; of Milntous' contra Lady Militoun. Fenuery 31. 1671, 


Ohn Maxwel younger of Calderwoed baving Married the Lady Miltoun 

Sir John Whitefoord of Milntown ber Steplon Acquired from him his 
Right to ber Joyriture of Mzntewn , as her Hoband jure marit? , thereafter 
Jon Maxwel-having gone out of the'Countrey , the Lady purſues a Di- 
'Yorce againſt him, upon\Adultery'commirted with: Margaret Davidſon, in 
"which Erogeſs , Milmtown as having intereſt in the Joynture , which would 
"rcrurn ta the Lady from bim upod the: Divorce, - craves to be admitted n 
" the Proceſs, but was nor admuned , Ao the Proceſs proceeded, and the De 


creet of Divarce pronunced: whereupon Milmous raiſes RedaGion of the 


yponioiquity, becauſe be was unjuſtly excluded from 


"Defending, - endif he: had! heed: admitted , be would have proponed per- 
;tigent lnaezrogarore {9 tbe: Witneſſce which were omitted , and would hayc 
propaned. Objections againſt their Habitiry ; which would have excluded 


then from being Wieſe... » - > 
mowy 7 oO the- Lotds veingrn the Winxle 9 he Roppanignl 
. upon dll fuck perrinent oferrogators 35 20h ſhould propolc, ang Ul 

Reramined!"ch] achnow Ie tn the Lady prom! tham how 10 De- 
|pohe, «to ther knowledge of Margere? D Hdſon , and gave them Tokens 


LA. 
- 
* 
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of ber by her Cloaths and Stature, and that ſhe promiſed them a goo@Deed 
ro Depone. be 


In which Proceſs the Lords found that the Witneſſes upon Re-exattimmri- 
on , after Sentence, could not by their poſterior Depoſition, Derogat fit 
the firſt Depoſition , and therefore Aſſoilzied from the ReduRion, referv- 
ing and allowing to Ailmous his Action of Reprobator, wherein he how in- 
fiſts on theſe Grounds, Firff, That the Witneſſes, Paterſon and Clerk, who 
only proved, were zi/es perſone, having no means worth the Rings Unlaw, 
2dly, That they were Perſons infamous, and of very evil Repute, and m 
their Examination before, they had prevaricat and contra ifted them- 
ſclves. 3dly, That the Lady bad Suborned and Corrupted the Witneſſes, 
by Prowpting and Inſtrufting them how to Depone. © 4zhly, That ſhehad 
Corrupted the Witneſſes before their Teftimonies before the Commiſſars, 
by giving fome of them twenty Dollers to bear Witneſs, which is farabove 
their ordinar allowance of Witneſles for their Charges. It was anſwered for the 
Defender, Firi#,no Objetion was now competent againſt the Hability or Suffi- 
ciency of the Witneſſes, becauſe Objeftions were given in againſt theth by 
the Purſuer, and they have Deponed thereanent , fo that albeit Reproba+ 
tors be competent, where the Purſuer cannot inſtantly verifie his ObjeRi- 
ons againſt the Witneſſes, and proteſts for Reprobator;z yetif. either he for. 
bear to proteſt, or refer his Objetons to the Wirtnefles Oaths , he can 
never be heard by way of Reprobator againſt them * And here this Pur- 
fer neither Proteſted tor Reprobators at the firſt,nor at the Re-examination, 
but upon his own defire, they were parged , and did Depone antnt theſe 
Objeftions. 24ly, Having made uſe of the Witneſſes upon the ſaid Interroga« 
tors,' he has approven them , and cannot quarrel their Teſtimonies And 
.as to the particular Objcion of their poverty, they have already m__ 
ed that they are worth the Kings Unlaw , and it being a Negative, Which 
1s not ow boy that perſons are ſo poot , it cantiot be proven by Wt- 
neſſes, and though it could , and were a ſufficient ObjeRion ordinarly, yer 
im a Crime of this Nature, which is ſo Clandeſtine, Objettions of Poverty 
would not be ſufficient,and as to that Member of the Reprobator,that they ate 
perſons of eyil Fame, it is not Relevant, unleſs they were infamous, infeml: 
Joris, either by ſuch Deeds, as the Law Declares to infer Infamy, or by # Sen- 
tenceof a Judge, declaring them infamous, As to that Member of the Re- 
probator upon Subornation, it is not Releyant, unleſs it were Libelled; that 
the Witneſſes undertook fo to Depone, or that they had Depotied accor- 
dingly, for the Witneſſes might be far above exception , #5 no offer of Su- 
| bornation could Canvel the Faith of theit: Teſtimony, ad fo infer a blemiſh 
upon them, - Andit was anſwered to all the Members ofthe Reprobator that 
they ate not proyen by Witneſſes, bur by Oath of Party, otherwayesfuch 
| Pl es could never end , for if Witfeffes were Receiveable to provethe 
Inhability or Corruption of the firſt Witneſſes in the principal Cauſe; then 
the Teſtimonies of the Witneſſes in the Reprobator might be Canvelled 
by Witneſſes in a ſecond Reprobator, agaimſtthe Withefles 'm the firſt Re- 
probator, and {0 Reprobator upon Reprobator without end. It was af- 
fwered for the Purfucr to the firſt , that he cannot be- excluded from Re- 
probators againſt the Commiſfars Decreet, rhough he proteſted tot thetes 
fore,.. in reſpe& it is evident by the. Decreet, that he was not adthitred 
. toe r, bathe did Proteſt in the Redution before the Lords, who 

have ra reſly allowed him his Reprobators, neither doth the taking of the 
Oaths of the Witneffes &: initialibus teſtimoniorwm, exclude Reprobators, al- 
Oo 2 beit 
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beit 'the Party defire them to be Re-examined upon Oath thereupon, for 
that Oath is not an Oath upon the Parties Reference , as ſtating the ſole 
Probation thereupon , bur it is a judicial Oath , &- partis judids, for the 
Judge may , and ought ſo to Examine the Witneſſes , whether the Party 
require or not , ſo that the Party refers not theſe Points to the Witneſſes, 
but requires it of the Judges as a part of his Office, And as to theſe | 
Points , every Witneſs is teſtis ſingularts , for he Depones only his own Ha- 
bility, and fo there is no Probation thereby , except in ſo far as 'may mi- 
litate againſt the Witneſſe himſelf, ſo that contrary Probation may well be 
admitted againſt ſuch an Oath, as well as againſt Executors upon Super- 
intromiffion , Tutors or Curators upon negligence or Malverſation : and 
if it were otherwiſe, Reprobators could be Suſtained in no cafe againſt De- 
creets of the Lords, becauſe of Courſe, they take the Partics Oath to purge 
themſelves of partial Counſel, and of Corruption by promiſe, or receivi 
of good Deed , &c, Neither doth the Purſuers making uſe of the Teſti- 
monies of thir Witneſſes in their Re-examination , irhport his Approbation 
of their Hability and Integrity, for Parties may give Interrogators to Wit- 
neſſesnot adduced by themſelves. To the ſecond, this Proceſs beiag of (6 
great importance, all lawful Objeftions againſt the Witncfſes are compe- 
tent, and there is none more ordinar than that they are pawperes, not worth 
the Kings Unlaw, and fo lyable to great Temptation of Corruption. And 
as tothe attempt of Suborning , or Brybing the Witneſſes, it ismoſt Rele- 
vant and expreſs in Law #. 33. f. de re judicata, bearing teſtibus pecania cor- 
ruptis conſpiratione adverſarioram , &c. which being peſſii 'exempli in odi- 
#m. corruympentis , not only are the Witneſſes puniſhable , but the Sentence 
annullable, which is confirmed z0to titnlo Codicts ſi ex falſis inftrumentis, and 
that without regard whether they undertake or Depone falſly or not, as is 
obſerved by Bartol. 1. in princ. ff. de falſis & adi 1. divans 33. de re judicats 
Num. 7. and Covarwvias inrepet, C. quamwvis fol. 57. Col, 3. which he 
atteſts to be the common opinion 3 and which is likewiſe atteſted by Boſſ, 
39 tit. de falſie num. 1608. and by Will. 66. com, opin. fol. 2991, and eſpe- 
cially by Hartman tit. 15, de teftibus obſerv, 16, where he doth exprell 
maintain , that it is not ſomuch as lawful to inſtru& a Witneſs , excitan 
memorie cauſs non ſi ſubits deprehendatur heſitet & titabet, in reſpeR any ſuch 
inftruction is ſubornetionis velamentum ; and which Opinion hath been like- 
wiſe Confirmed by the Decifions of the moſt eminent and famous Courts 
of Juſtice , as may appear per Capel. tholoſ. deceſ. 2804. and others. And 
which is likewiſe the Opinion of Clarss, viz, That the forefaid Atts of Cor- 
ruption are disjun#ive and ſeparstine Relevant, as may appear by Faſſus. 
Num, 12, © 13-& quiſt. 53. de exciptionibus que contra fe opponi poſſunts 
And to the laſt alleadgeance againſt the Probation by Witnefles , that it 
would infer an endleſs courſe of Reprobators : It was anſwered, that by 
the ſame Reaſon , Reduftions might be taken awayz becauſe the Decreet 
ReduRive might be Reduced, and that Decreet by another ReduQion with- 
ont.;end : But Reprobators have every where been Suſtained, and no ſuch 
inconvenience ever found ; neither can it be imagined, that every Purſuer 
of a Reprobator will prevail, which this infinite progreſs muſt ſuppoſe, one 
 yit may infer , that Witneſſes in Reprobators ought to be more unquelti- 
onable, than the Witnefles called in queſtion t Yo 


. The Lordsfound that Reprobators were competent,albeit the Witneſſes upon 
. Oath Deponed upon their own Hability, at the deſire of .che Party - and 
albeit the Party Proteſted not for Reprobators, ſeing he was not admitted 


to 
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to compear , and found that Member of the Reprobators upon the poverty 
not Relevant in this Clandeſtine Crime: neither that Member, upon their 
alleadged Infamy , unleſs it were alleadged that they were infamous, infamis 
juris, by any Dced which the Law expreſly declares to infer. Infamy, or 
were declared infamous ſententia judicis: and found that Member of the Re- 
tors upon inſtruRing or prompting the Witneſſes Relevant, without 
neceffity to aJleadge the Witneſſes undertaking or Deponing conform , and 
that is odinm corrumpertis, without inferring any blemiſh upon the Witneſſes 
ſo prompted , who conſented not, or ſwore fallly : and found that Mem- 
ber Relevantof Corrupting the Witneſſes, by giving or promiſing of good. 
Deed, more than might be ſuitable to the Witneſſes for their Charges : but 
as to the manner of Probation by Oath or Witneſſes, The Lords ſuper- 
eceded to give anſwer, till a PraCtique alleadged upon were produced. 


Pringle contra Pringle, February 1* tg7 r. 


Y.@zrgle of Soutray having only three Daughters , does in his Teſtament 
P done upon Death-bed , Diſpone his whole Lands to his eldeſt Daugh= 
ter, and Conſtitute her univerſal Legator, with this proviſion, that ſhe 
y Iooco. merks to the other two. Daughters, the Diſpoſition as to the 
being Reduced, as being in Teſtament, and on Death-bed, the uni» 
yerſal Legacy was Suſtained, to. give the eldeft Daughter the Right of the 
Deads part , whereupon it was alleadged for the other two Daughters, that 
if the eldeſt infiſted for the univerſal Legacy, ſhe behoved to have it with 
the burden of the ten thouſand merks , which was a burden both upon the 
Land and Moveables, and dothno more relate to the one than the other, ſo 
that albeit the Right of the 'Land be EviRed, the Moveables remains bury 
dened, as if a Father ſhould Diſpone certain Lands to a Son, with the bur- 
den of Portions to the other Children , albeit a part of the Lands'were 
Evidted, the Portioris would be wholly due without abatement. It was 
anſwered for the eldeſt Daughter , that in latter Wills, the mind ofthe 
Defun& is chiefly regarded, not only as to what is expreſt , but to what is 
implyed or preſumed, and here it is evident , that the mind of the Defun& 
was, that his two younger Dayghters ſhould only have ten thouſand merks 
in fatisfaQion to all Rights of Lands or Moveables : Now ſeing they have 
gotten twothifd parts of the Land , which is much berrerthan ten thouſand 
merks. It cannot be thought to be his meaning to give them any ſhare of 
his Moveables alſo, but that the half thereof, which was at his diſpoſal, ſhould 
belong to the eldeſt Daughter without burden. 


Which the Lords found Releyant , and declared the fame to belong to the 
eldeſt Daughter, without burden of the Proviſions. 


Alexander Ferguſon contra Parochioners of Kingarth. Fodeme dieg 


A Lexander Fereuſon being one of the Prebands of the Chapel-Royal, 
A by His Majeſties Preſentation and Collation, purſues the Heretors of the 
Paroch ot Kirgarih for the Teinds, as being annexed to the Chappel-Royal, 
as appears by the Books of Aſſumption , and three Preſentatiqns from the 

produced. Compearance is made for the Miniſter of Rothſay, whoal- 
leadged that be had Preſentation tothe Kirk of Kingarth from the King, and 
Collation thereupon, and fo had beſt right to the Teinds of his Paroch, be- 
cauſe de jure c0mnunt decims debentur perocho, and. as for the Purſuer, be 
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ſhews no Right by any Mortification of theſe Teinds to the Chippel-Royal; 
Neither can he make it appear , thateyer he, or any other Pitbander were 
it Poſſcffion civil ornatural thereof, 24ly , Albeir'thg-Prebanders had 
had a Right , the ſame is now taken off by Preſcription y becauſe it is of. 
fered to be proven, that the Miniſter hath been 40. years in peaCeable 
Poſſeſiion , before the Purſters Citation , which not only takes away 
the bygones , but the whole Right, and eſtabliſhes the ſame in the Mi. 
niſters perſon, 0 

The Lords found the Books of Aſſumption, and the three Preſentations 
from the King, ſufficient to inſtrudt the Purſuers Title, and foynd- the De- 
fenfe of Preſcription Relevant , as to the bygones before the Citation, but 
Not to Eſtabliſh the Right in the Miniſter, or to take it from the Chappel- 
* Ropal, as to years after the Citation , and in time coming , in reſpe& of 
the Act of Parliament , providing that the Kings Intereſt ſhall not be pre- 
judged by the negle& of His Officers. 


Blair of Bagillo contra Blair of Denhead, February 3. 1671. 
Bu: of Bagillo having anted Bond to Blair of Denbead, he did Allien 


I the fame to Gwthrie of Collifkown. Bagilio raiſed Suipenfion againſt Co/- 
jtoun as Aﬀfigney , in Anno 1632, and now Colliftewn infiſts in a Transfer. 
ring of the old Suſpenſion and Decreet Suſpended againſt Bagillo's Heirs, 19 
the cffe& the Cautioner in the Suſpenfion may be reached, It was alleadg- 
ed no, Transferrence , becauſe Bagil/s s Father obtained a general Diſcharge 
from Dexhead , before any Intimation upon Colliflouus Aſlignation; and al- 
beit the Diſcharge be poſterior to the Afſignation produced, it mult libe- 
rat the Debitor , who was not. obliged to know the Afigney before Inti- 
mation. It was anſwered , that the Debitor might pay to the Cedent boyz 
fide, before Intimation: yet a Diſcharge obtained from the Cedent after 
Aſſignation , would not liberate againſt the Aſſigney, though it were be- 
fore Intimation : and this general Diſcharge bears no onerous Cauſe. '2dþ, 
This general Diſcharge being only of all Proceſſes and Debts betwixt Za- 
gillo and Denhead , at that time , it cannot extend to this ſum afftigned by 
Denhead long before, and who could not know whether the Affigney had 
intimate or not, and cannot be thought contrair the Warrandice of his own 
Aſlignation, to have Diſcharged the ſum Afﬀigned , eſpecially ſeing there 
was an Afgnation long before, which was loſt, and the Intimation there- 
_ remains. and this ſecond Afſlignation bears to have been made in 
relpeR of the loſſe of the former , and. yet it is alſo before this genieral 
Diſcharge. | R 

©- The Lords found the general Diſcharge of the Cedent could not take 
away this ſum, formerly affigned to him , though not Intimat, unleſlc 
it were proyen that payment or ſatisfaftion was truely made for this Sum. 


 Alexarder Wiſhart contra Elizabeth Arthare. February 4. 1671. 


FT Mquhil Mr. William Arthure being Infeft in an Annualrent out of 
& | ſome Tenements in E£dinbwrgh , and having entered in Poſſeſſion, by 
litnng, of Mails and Duties,” ſooie of his Diſchargesbeing produced.” Alex- 
arder napes as,now. having n; ber the Tenements , purſues a Declarator 
agaiit Elizabeth 4rthw'e, only Daughter to Mr. Withen, for declaring that 
the fam whereupon the - Annualrent was. Conftitute , was ſatisfied by In- 


tromiffion with the Mails and Duries of the Tenements, TITTIES r a 
EA 


_— ww 7 _" 


The Decifzeus of the Lords of Geſtion, 715 . 

d thax this was only probable /cripto- vel juramente , and nat by Wit-. 
cat , for an; Annualrenter baving no Tie to Poſleſs, out-pur an in-pus 
Tennents , cannot be preſumed to uplifr more than his annualrent, eſpecis 
ally ſcing bis Diſcharges produced for many years, are far within his annwal- 
rent , and jt were of Jangerous conſequence, if Witneſfes, who cannot. 
prove an hundreth pounds, were admitted , not only to prove Intromiſh- 
op with the Rents -, ſo far as might; extend to- the Annualrent , but 
{o much more as might ſatishie the Principal , and thereby take away an. 
Infeftment : for albeit that Probation, has been Suſtained to. extinguiſh Ape 
pryzings , which are rigorous Rights , yet not .to take away Infeftments 
of Annualrent. It was anſwered , that ajbeit Witneſſes are not admitted 
where Writ may, and uſcs to be adhibite, i» odivze negligentis', who ne- 
pleted to take Writ: Yet this is no fuch caſe; and therefore in all ſuch, 
itneſſes are admitted : for if the Purſuer had inſiſted againſt the Defen- 
der , for intrometting with his Mails and Duties , of whatever quantity 


and time within Preſcription , Witnefſes would have' been admitted : The 
Defender could only have excepted u 


n his Annualrent, which would 
have been Suſtained, pro #a»to; but the Purſuer would have been admitted 
to prove further intromiſfion , which being by vertue of his Security 
for a Sum, and in his hand would Compenle and Extinguiſh that Sum, 
which is all that is here craved , -and whereupon the Witnefles are alreas 
dy Addyced. 


The Lords Suſtained the Probation by Witnelles * for the whole in- 
tromiſſion ., to be imputed in farisfaRtion of the Principal Sum and Anat 


altcnts, 


Þ | 4708 
Lowrie contra Gilſon. Eodens die. 
os 


rie being Superiour to Gibſes in a Feu , purſued him beforethe 
Sheriff, for annulling his Feu , - for not payment of the Feu-duty, 
/ and obtained Deeret againſt bim , and thereafter Pyrſued bim þ&- 
| fore. the Lords for Mails and' Duties, wheretm Compearance being 
made , Gikſou, made-at offer, thar if Zowrie would free him of bygones,. 
and pay him 1600, merks, he and his Authour would Difpone their whole 
Right, which being accepted. by the Superiour , Decreet was romane 
againſt Gibſox, to denude himſc)f upon payment :' Shortly thereafter, « 
= drew.up a Diſpolition, and Subſcribed it im retts 


| the Terms of the Decreety 
and. offered, it to, Loyyie, who: refuſed it, becauſe his Author had not Sub- 


ſcribed -, Thereafter \Gizſos Suſpended upon Obedience, and Conſigned the 
Diſpolition, , which was never Diſcuſſed z but Gibſon continued in Poffcſ- 
ſion ſtill from the Decreet, which wasin Awno 1650. Now Gibſon railes 2 
Redudion of the Sheriffs Decreer of Declaratar, 


Juchic anmulling hisFeu, becau(e 
the Sheriff, was not a competent Judge to ſuch Proceffes; and becauſe Gibſon 


_ had offered: the Fey-duty , which was refuſed}, fo that the not 


was not. through his faults. and alfo-infiſted for ReduRion of the Lords 0 
creet, jy Dae uy the-Sheriffs Decreet, and falling in conſe uence the 
with... Ayd.as for ary offer or conſent ; the aſſertion of a'Clerk could not 
inſtru@ the, ſame, .unleG it had been warranted Bythe Parties Subſcript) 
Tt was anſwered, that Gibſon having 'Homologate the Decreet, by an of 
of ON ls; nk chevy —_ was onl refuled, bec 
wanted the: A Sub(criprion-3/- and _ having Sufpended upon Obe 
Ence >: 2668008 naw object, either apintt the Decrcets of Guan. Tr 
was anliygred ,' - that/fo. long -as - the Decretts of an. 
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Lords. were ſtanding , Gibſon might be compelled therebyits Conf 
id Diſpoſition z but that is A theſe Terms, to pyiven ng 
Lords faw Cauſe ; and hinders not Gibſon to alleadge , why it ſhould not 
be given up. And as to the offer to deliver the Diſpoſition, the Inſtry: 
ene of the Nottar could not inltru the ſame , but only Gibfer's. own 
th. | | fy 
The Lords found that albeit the: Confignation for the Sufpenfion would 
not have prejudged Gibſor , yet the fimple offer to deliver the Diſpoſition, 
did ſo Homologate the Decreets arid Conſent, that he could not quarrel the 
lame; but they found it not proven: by the Inſtrument ; witkgut the Oaths 
of the Witneſſes inſert in the Inftrument : And in regard that Zowrie had 
letten the matter ly over for 'more than twenty years, they Declared'thar 
the Agreement ſhould only take effeR from this time, and that Gibſon ſhould 
not be comptable for the bygone Duties, | Sas 


Ninlan Home contra Francis Scot, F ebrwary 7. 1671, * 


k 7 Inien Hume having Charged Francis Scot. upon a Bond of 550, merks; 
N He Suſpends on this Reaſon, , . that both Parties having reterreg 
the matter verbally to an Arbiter , | he, had determined 200. merks ro b& 

ayed for all, whereupon Hzme had purſued. It was anſwered, that yer. 

| Submiſfions and Decreets Arbitral are not binding, but either Party may 
relile before Writ be adhibite. 


The Lords found the Reaſon was Relevant” to be proven thus, by the 
Chargers Oath that hedid ſubmit 3 and by the Arbiters Oaths, that they did 
accordingly determine. . 


Lowrie of Blackwood contra Sir John Drummond., Eodems dies © - 


Ir Rebert Drammind of Meidbepe having Diſponed his Lands of Scorſtogn 
"to Sir Joky Drummond, for love and favour, and for bettet mcouraging 
* Sir Job» to pay his Debt, as the Diſpoſition bears , and under Reverſion 
of a Roſenoble to Sir Robers in his own Lite, Mr. Job» Drammond . Sir Ro- 
be#ts appearand Heir , grants a Bond. to Lowrie of Blackwood , whereupon 
he Adjudges the Land from the appearand Heir,” and purſues'a Reduction 
.of the Diſpoſition, as done on Death-bed. [In which Purſuit Witnefles 
were appointed to be Examined , hinc inde, concerning Sir Roberss coffditi- 
on, when he made the Di{poſiticn, 'and thereafter till his Death ;' the fum 
_of the Probation was, that before the Diſpoſition Sir #dbert had contraQed an 
-Apoplexie, whereby he remained ſenſcleſs for a time, but by Cure there re- 
'"miained a Palfic in his. Tongue, and a Vertigo in his Head, which conti- 
'nued till his Death, and about a.year. after that the ficknels affefted his Brain, 
fo. that he Joſt the remembrance of:Names of things; and moft of the Wit- 
'neſſes Depones , that he was not found thereafrer im/ his Judgement ,” but 
at be keeped on his. Cloathes',- and, was not affixed to his Bed, and' went 
Juently and walked in bis Garden ,' and to the' Court-hit,” half a pair 
pf Buitts off , .and one of the . Witneſſes Deponed;; that he came 'to his 
"Houſe alone, a quarter, of a mile off-:: | but that he went never to the 
"Kirk nor Mercat , nor any. publick!place : Whereupen it was 'Alleadged 
" for the Defender , that the Defun&-continued in health at' ani after the 
- Diſpofition, and' that his, going ſo frequently abroad, was equivajent to his 
Fonpto Kirk and Mercat, : ws eicione toelcid-the Reafori'of Death- 

bed y and that the Palfic being but in his Tongue,” albeit be aliſhained things, 
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it did not import his being on Death-bed , eſpecially ſeing he Diſponed 
for payment 'of his Debt, equivalent to the worth of the Land, his Diſpo- 
fition being to a Friend of his Name, who Relieved: him of his Debt, his 
Heir not being his Son, nor Deſcendent, and uncapable to Relieve himot 
his Debt. It was anſwered, that the contraQting of his ſickneſs being ſuf- 
ficiently proven to be before this Diſpoſition , and the continuance there- 
of to affe& his Brain, in that caſe nothing could purge the fame , but his 
going to Kirk and Mercat, which were the aQts required in Law, and could 
not be ſupplicd by his going privatly abroad; and not toany popular pub- 
lick meeting; and as to his Debts they could not validat the Diſpofition by 
exceptions though the Defender might by way of a&ion affe& therewith the 
Eftate , or Burden the Heir, on whoſe Bond it was adjudged , eſpecially 
ſeing the Diſpoſition buir for Love and Favour , and Redeemable for a 
Roſe-noble. '*: . 


The Lords found the Reaſon of Death-bed ſufficiently proven, and that 
his private going abroad ( though unſupported ) was not equivalent to ga 
ing abroad to Kirk and Mercat,or publick meeting, where the Diſeaſe con- 
rinued to affect the brain z But they found the paying of Debts equiva- 
lenr to the worth of the Land Rclevant by way of exception, in regard the 
Diſpoſition buir to be for payment of his Debt, | | 


Mr. Fobn Wat contra Campbil of X3lpont, Feb. 8. 1671. 


Ir Arcbibeld Campbel being Debitor to - Adam Watin a Sum of Money, 

he did thereafter Contratt his Son Mr. Arch:#bald in Marriage with 
Thomas Moodies Daughter, and by the Contra&t Thomas Moodie acknow- 
ledges the Receipt of fourty thouſand Pound from Sir Archibald, and is ob- 
liged for twenty thoufand Merks of Tocher , all to be imployed for Mr. 
Archibald in Fee 3 bur Thomas Moodies Daughter Dying, and leaving no 
Children behind her, Thomas eMoodie did reftore the Sums, and there is 
a Diſcharge granted by Sir Archibald and his Spouſe , and Mr, eArchibald 
bearing them to have Received the Sums, and to have Diſcharged the fame; 
Whereupon Mr. Jehrz Wat as Heir to Adam, purſues Mr, Archibald to pay 
him the Sam due to his Father, upon this ground, that he having Receiv- 
ed fourty thouſand Pounds of his Farhers Fears, after Contrating of the 
Debt, ought to make ſo much of it forthcoming as will pay the aers 
which Attion wasfounded upon the At of Parlament, 1521. whereby all 


| Deeds done by Debitorsim prejudice of their Creditors , without a Cauſe 


Onerous are declared null, and all' Parties that by vertuethereof Intromets; 
are declared lyable to reſtore to the Creditors. It was anſwered for the 


' Defender 3 Firff, That the Libel was not Relevant, therebeiny no part of 


the AR of Parliament 1621. that Incapacitats Debitors to Gift or Difpone 
Sums of Money , or Moveables, — if the Diſponer at that gue be 
not inſolvent, but have a ſufficient Eſtate for ſatisfying his Debrz and it is 
offered to be proven, thar Sir Archibald had at the time of this Contratt a 
ſufficient Eſtate for all tis Debt , in the hands 'of the Earl of Argile and 
Glenorchie ; and albeit by the ſaperveening Forefaulture  Argiles Debt be 
inſufficient, it was a good Debt the time of the "ContraR, ſo that there'ean 
be no ground to make” a Child lyable to Reftore a Portion given byaÞF# 
ther who was ſolvent. 2dly, Albeit' the Defender could be lyable , -if it 
wereclear that he had the Sur foreſaid by his Father yet remaining to the 
fore, yet if it had beenloſt or ſpent before the Intenting of this Cauſe, 
he or any ſubſequent Eſtate "—_ alignde 15 not lyable, za eſt any thing 

P he 
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he has is a Wodſet of fourty thouſand Merks on Kilpont,and the two To. 
chers he had viz. twenty thouſand Merks from Thomas Moodie and 
' ten thouſand Merks of Legacy, and twelve thouſand Merk of Tocher with 
Sir William Gray's Daughter , was ſufficient to acquire the Right of Kil- 
xt, without any thing from his Father, 3dly , The Diſcharge produced 
cannot inſtru& that Mr. Archibeld Received rhe Money , becauſe it bears 
indefinitly that payment was made ro Sir Archibald and his Spouſe, and to 
Mr, Archibald, and all. of them do Diſcharge. The Purſuer anfwered, that 
the Libel was-very Relevant, for;,whatſcever might be alleadged of Bairns 
Portions by a ſolventFather, yet this being ſo conſiderable Fortune pro- 
vided to the only Son, and appearand Heir, if it did not make him Jyable 
to ſatisfie the. Fathers Debt. pro taxis, it were a patent way to defraud all 
Creditors.- and elude the A& of Parliament, for the Father might Sell his 
Eftate, and provide the Moneys 1n this manner ; and as to the Diſcharge, 
albeit it be indefinite, yet it muſt be. preſumed that Mr. Archibald Re- 
ceived the Sums , becauſe ghey belong to him in Fee by the Contrat of 
M arTriages : | | - | 
The Lords found the Libel Relevant, and that the Diſcharge produced 
did preſume that Mr. Archibald the Feear did Receive the Money, but ſe- 
ing the Probation wasnot exprelle, but preſumptive » they allowed Mr. 
Archibald to: condeſcend upon what Evidences he could give, that the Mo- 
ney or Surety thereof was Delivered to bis Father, | 


Fobs Will contra The Town of Kirkaldy, Feb. 13, 1671, 


TJ obs Will purſuesthe Magiſtrats of Kinkaldy for paying the Fr of a 
J Perſon Incarceratintheir Tolbooth,who was letten eſca pe'by them. It 
was alleadged for the Town, that the Perſon Incarcerat had eſcaped ui mg- 
Jore, and that they had not failed in their duty, paying 56 a ſufficient Tol. 
booth, having four Doors, - and the inmoſt an Iron Door, and that all be- 
ing. Locked ; the Perſon Incarcerat having gotten fecretly conveyed in 
ſome Maſon or Wrights Tools , had in the night broken all the Locks, and 
eſcaped. 'It was anſwered, that the Defenſe was not Relevant, neither had 
the Magiſtrats done their duty and diligence, for they ought tro have had 
Chains, and Cat-bands upon«the utter-fides of the Doors, with Locks there- 
on, unto whichthe Incarcerat Perſon could not reach z and it was alike how 
many Doors they had upon the Tolbooth, with their Locks inward, for the 
ſame means that would break up one, would break up twenty, and ifſfuch 
a, pretence ſhould liberatthe Magiſtrats, it were an eafie way to elide all 
Captions, and Jet all Perſons for Debt free. It wasanſwered for the Town, 
that the having of Cat-bands withour, Cloſed and Locked, was not the cuſtom 
of rheirTolbooth, who paſt all memory did never Lock the outward Chains 
but upon Malefators, and ſuch is the cuſtom of Zaimbureh, and other 
Burghs of Scotland, 

The Lords having before anſwer, ordained Witneſſes to be Examined on 
both parts, 'aucnt the condition of the Tolþcoth, and finding thereby that 
there was no 'Cat-bands or outward Chains Locked when this Priſoner 
eſcaped, they found the Magiſtrats had not done their duty, and ſo De- 
cerned againſt them, 


Ales. 
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eAlexander Naper contra The Earl of Fglintoun, Feb, 14. 1671. 


Here was a Bond granted by the Laird of Minto as principal, Lugtour 

James Creichtown , and the Earl of Eglintoun Caurioners, in Anno 1641. 
to Adam Naper and his Spouſe in Conjun@ Feez Alexander Naper as Heir 
to his Father, purſues this Earl of #g/;ntoen as Heir to his Father for pay- 
ment, who alleadged Abſolvitor, becauſe Mixts having Diſponed his Eſtate 
to his Son, under expreſs Proviſion to pay the Debt, the ſame was ſatisfied 
by :uto younger, and was retired lying by him a long time, or by Ro- 
bert Urie , who had the Truſt of Minto's Aﬀairs and Writs, and Ainto 
younger being lapſws bonts,and Robers Orie being dead, the Purſuer had either 
praiſed with Mrnto upon his neceffity , or upon Rabert Qries Friends to 
give him back the Bond, and for eyidence that the Bond has been ſatisfied 
and retired. Firſt, It had lyen dormant aboye this thirty years, without either 
paymentof Annualrent, or any Diligence, 2dly, The late Earl of Fglin- 
torr being Forefault by the Uſurpers, his Creditgrs were appointed to give 
in their Claims, orelſe to be excluded, and yet no Claim was given in 
fr this Debt, and therefore craved that Witneſſes might be Examined ex 
eſfcio for proving of the points forelaid, The Purſuer anſwered,that it was 
an uncontroverted principlein our Law, that Witneſſes could.not prove pay- 
ment of any Debt due by writ, nor take the fame away 3 and as to the 
pretences adduced by-rhe Defender, they import nothing, for the delay of 
ſeeking payment. or Claiming the Sum, was becauſe the ſaid Adam Napey 
was with Montroſe in the War, and his Heir remained a Minor , and his 
Wife was Married to another Huſband: The Defender anſwered , that the 
Wife was Liferenter of the Sum, and ſhe and her ſecond Huſband would cer. 
tainly have ſought her Annualrent, or Claimed the Sum , which takes off 
the excuſe of the Purſuers Minority 3 and albeit Writ be not taken away 
by Witneſſes ordinarly, yet where the matter 1s ſo ancient, and the Evi. 
dencesſ: pregnant,the Lords u'es not to refuſe to Examine Witneſses ex officio. 


The Lords ex officis ordained Witneſses to be Examined anent the be. 
ing of the Bond 1n the Cuſtody of Mints, or his Doers, being a matter of 
Fat, but would not Examine them anent the payment made thereof. 


George Bain contra The Bailzies of Cultoſſe, Eodems die; 


"YEorge Bain purſues the Bailzies of Calroſſe for payment cf the Debt 
of a Rebcl, whom they had ſuffered to go free up and down their 
Streets, . whereupon he had taken Inſtruments againſt them, and proteſted 
that they ſhould be lyable for the Debt; ſeing fqualor carceris is juſtly ins 
troduced againſt Debuors that will not pay their Debt, and the Magilſtrats 
of Burghs may not take ir off in whole or in part, and produced a PraQique 
obſerved by Owrie upon the 27. of March 1623. Smith againſt the Bailzics 
of Elzine , where the Priſoner bemg ſuffered to walk freely upon the 
Streets, till ne obtained a Charge to ſect to Liberty, the Magiſtrates were 
found Iyable, The Defender alleadged Abſolvitor, becauſe he offers toprove 
that this Priſoner's going out was neceſsary, viz, He being a Perſon altoge- 
ther Tadigent, was permitted ſometimes to go and mendicat his Bread, and 
once to go to the Burial of a Child of his own, and immediatly thereaf- 
ter; the Purſuers having taken Inſtruments, the Rebel was put in Waurd, 
and*continued theretill he Died. 
Which the Lords found Relevant to Liberat the Burgh. 
| Pp 2 Apilgirth 
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Apilgirth contra Locarbie. Eodem die, 


| op a Compt and Rog at the inſtance of Ap#/girth , for declaring 
two Apprizings Led by Lockerbie ſatisfied, this Query was moved b 

the Auditor, whether a Sum Configned by umquhile Apilgrrth, for Redeem. 
ing a part of the Lands Wodlet to Lockerbie, conform to the Reverfſion in 
the Wodfſet, might be proven to be uplitted by Apilgirth from the Con- 
ſignator, by the Oath of the Conſignator, and of the Clerk of the Pro- 
cels who Received the Money, or only by Writ , Api/girth the Configna- 
tor being Dead. | , 


The Lords conſidering that it was ordinar to take up Sums Configned 
for Redemption of Wodſets, being upon the peril of the Conligner, did 
appoint the Oath of the Conſignator and Clerk to betaken, for provingthat 
the Money was taken up by 4pilgirth from the Confiznator,and that Apilgirth 
and not the Conſignator put it inthe Clerks hands, and that the Clerk gaveit 


up again to Apilgirth, 


The Earl of Argile contra The Laird of M®naughtan, Feb, 15, 1671, 


He Earl of Argile purſues the Laird of Mnaughtan to Remove from 

the Lands of 8enbowie, as beinga part of the Earls Barony of Lockow. 

The Defender alleadged Abſolvitor, becauſe he produces a Seifing, dated 
in Anno 1527. proceeding upon a Precept of clare conflat from the Fajl 
of Argile, in favours of «Alexander Mcnanghtan as Heirto Giller, we 1augh- 
14, of the four Merk Land of Benbowie, by vertue whereof, the ſaid Alex- 
&nder and his Succeſſors to this day have Poſletled, and fo have a ſufficient 
Defenſe upon preſcription by the A& of Parliament 1617. anent preſcrip- 
tion. The Purſuer anſwered, that the Defenſe is not Relevant;,as it 1s found. 
ed upon the naked Seifing only, becauſe by the ſaid Ad of Parliament there 
is required to all preſcriptions of Land a Title in Writ, prececding the 40, 
years Poſſefhion , which Title is diſtinguiſhed in two cafes ; Fi, In re. 
lation to Rights acquired t#«/# ſing-lari, whereunto is required not on- 
ly a Seifing, but a Charter, which although they may be excluded by an 
anterior or better Right, yet if Poſlcſhon bath been had thereafter, for the 
ſpace of fourty years uninterrupted, it becomes an unqueſtionable Right, 
and all other Rights are excluded. But , Secowdly, A greater favour is 
ſhowen as to the Title of preſcription of Lands belonging to any Party rits- 
' fo wniverſali as Heirs to their Predecefſors, in which their is no Charter re- 
uired, but Seifings one or moe continued, and ſtanding together for the 
" a of fourty years, either proceeding upon Retours , or upon Precepts 
of chare corſtat, ſo that the Seifing in queſtion proceeding: upon a Precept 
of clare conſtst cannot be a ſufficient Title for preſcription, unleſs the Pre- 
cept of clare conſtat | which 1s the Warrand thereof were produced. 2dh, 
The ſaid proviſion of the AR requires that the Seifing one or moe muſt 
ſtand, and be continued for the ſpace of fourty years, which cannot be al- 
Teadped in this caſe, becauſe by the Defenders produGtion it is clear that 
the ſaid Alexander Minanghtan, to whom the Seifing was granted , Lived 
nat for fourty 'years after the Sciling, ſothat unleſs his Heir had been cater- 
-ed, and had Poſſcſt by vertue of the Heirs Seifing to pertyr the fourty years, 
the Defenſe of preſcription 1s not Relevantly alleadged. The nder 


anſwered, that his Defenſe of preſcription ſtands Relevant upon a = 
” ks | eifing 
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Seifing only 5 and he oppones the foreſaid Clauſe in the A& of Parliament 
wherean Heirs Title of preſcription, is a Seifing proceeding upon a Retour or 
Precept of clare conitat, and does not mention thatthe Seifing and Precept - 
ſhall be a ſufficient Title, as it does 1n the, caſe of Lands acquired, where 
it expreſly requireth butha Charter and Seifing , and it had been aseafie 
in this' Clauſe to have required a Seiling , and Retour or Precept, whereas 
jt doth only require a Sciling on a Retour or Precepr , ſo that the Sei- 
fing relating the Retour or Precept is ſufficient, and by long courſe of 
time ſufficiently inſtruds the being of the Ketour or Precept- As to the 
ſecond anſwer, the meaning, of the AQ of Parliament by a Seising one or 
moe ſtanding together, is that the ſaid Set>ing be not Reduced , for our 
Law doth ordinarly oppoſe ſtanding and falling by ReduRion, fo that albeit 
the Party Sciſced Diced within tourty years after the Seising , his appearand 
Heir continued his Poſſeition, and being one Perſon in Law with him , did 
Pcſſels by his Seising, and if it were otherewiſe underſtood, many abſur- 
dities would follow ; torif a Perſon were Infeft as Heir, and did Poſleſs thir« 
ty nineyears,thereafter Dying,then it his Heir were not Lateft within the year, 
he ſhould have no Title of preſcription, though within the fourty year fix 
Heirs conſequently were Infcft, all their fix Seisings with thirty nine years 
Poſſeſſion, though their appearand Heir ſhould continue an hundreth years 
thereafter in Poſleffion, would not induce pre'criptionz yea, taking the 
AR Literally, ir can never have effe& , unlels the Heir Infeft Live and 
Poſlels after bis Infeftment fourty years, which is very rare, for if there be 
more Heirs that Succeed, there muſt be (till an intervale betwixt the Death of 
| the one, andthe Seiling of the other, and fo the Seifings could not be 

aid to be continued , but diſcontinued or interrupted , for Poſſeſſion is 
not continued, if the Poſleſlor ceaſe to Poſſcls one year, fo that preſcriptis 
on being of comman Intereſt and A_ to the Leiges, the ſame ought 
to be ampliate in the interpretation thereof, - and not ſtraitned. The Pur- 
ſuer anſwered, that he opponed the clear words of the AR of Parliament; 
. which does not only require fourty years continual Pc ſeſſion, but alſo that 
it be by Scisings ſtanding, continuing together fourty years, and that upon 
very ſolide Reaſon, for if both Charter and Seising be required tor a Title 
to preſcription 1n _—_ acquired : It cannot be imagined that an fingle 
Seising ſhould be ſufficient in Rights devolved by Succeſhon, without re- 
quiring any thing in placeof the Charter, fo that if neither the Precept nor 
Retour be required, nor yet the continuance of the'Seising, either ſtand- 
ing in the Perſon of the firſt Heir, or renewed_in the Perſons of the ſub- 
ſequent Heirs, which certainly 1s of purpoſe put to aſtruft the Rightin place 
ofa Charter, or other Adminicle of the Seising, - and therefore the ſtanding 
of the Seisings is not here oppoſed totheir being Reduced, but their falling 
by the Death of the Perſon Infeftt , whereby according to the ordinar 
Terms of Law, the Fee falleth in Waird or Nonentry in the hands of the 
Superior-3 neither.can a ſubſequent Heir Poſſeſs by the Seising of a pri 
Heir, becauſe Seisings are not given to Heirs, but to the individual” 
ſon Seiſed 3 but Charters and other Rights given to Partics atid their E 
may be a Title to their Heirs to Poſseſs, butnot a naked Seling 3. and is 
the inconvenience, it would. be far greater if one ſingle Seising were ſylfici- 
ent » and would. openthe Door to all Forgery, after Parties 'and Witneſges 
are Dead , but it more Seisings be required, if the firſt perſon Die, it is 
much more difficult to Forge diverſe Scisings, by diverſe Nottars, and diverſe 
* Witneſfses, which may be redargued by-.the Hand-writ of ſome of the Not- 
rars, 68 furvivance of ſome of the Witneſses3 and what is allcadged *ypon 
= « 
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purſues Lawrence Scet as bis Heir, to imploy the Sum conform to the: faid 


: Camed that the Husband was payed, and had the Cuſtody of the Diebarge: 
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a Seising continuing thirty nine years, or of fix ſubſequent Seisings within 
that time is eaſily retorted by conſideration of one Seising, whereby the Par. 
ty Infeft Lived and Bruiked but a year , whethet that would beta ſaffici- 
ent Title for preſcription , or if fix conſequent Seisings proceeding upon 
Charters and thirty nine years Pofleffion, yea, or a bundred years Poſſe. 
on, all which would make no Title of preſcription, unleſs a Charter were 
alſo produced, asisclcar by the AR, ſowe arenot to conſider equivalencies, 
but in a Statute muſt take it as it is made, and not make it; and as forthe 
inconvenicnce alleadged that there muſt necellarly be intervales, it imports 
nor, for the .continuance of Seisings is not required to be ſo exat as the 
continuance of Poſleflion, but ſubſequent Heirs being Infeft, albeit there be 
an intervale, their Seising asin many other caſes will be drawn back to the 
Death of their Predeceſior , if there be no medinm impedimentum by any 
Proceſs intented in the 4-terim , fo that at leaſt there muſt be a Seisin 
ſtanding when the Poſſeſſion begane , and a Seising ſtanding when the firſt 
fourry years iscompleat, but here there was ro Sersing renewed , though 
there be a hundred years after the firſt tourty years, and atull progreſs as to 
all other Lands, 


The Lords found that there was no neceſſity to produce , or inſtru 
that there was a Precept or Retour, otherewiſe then by the relation of the 
Seising, but found that a Scising not having fourty years Poſſeſſion, by the 
Life and Bruiking of the Perſon Seiſcd, and never being renewed in his Suce 
ceſsors, is not a ſufficnt Title of preſcription , and therefore Repelled the 
Defenſe : in this Proceſs the Detender was permitted to alleadge the Lands 
in queſtion to be Part and #ertinent of his other Lands, whereof he ſhew 
a tull Progreſs, and alleadged a: continual Poſseſſion, by doing all Deeds of 
Property that the Subje& was capable of, and the Purſuer alleadging that 
theſe Lands were ſeverally kend and known from all the Defenders Lands 
contained in the ſaid Progreſs, and that he arid his Predecefsors had exer- 
Ciſed all a&s of Property that could be donein the caſe of a Forreſtry, ſuch 
as the Lands in queſtion were, and that after the Defenders alleadging ona 
ſeveral Inteftment, by the foreſaid Seising., and ſo acknowledging theſe 
Lands to be ſeparats m tencmentumhe could not return to alleadge Part and 
Pertinent ſo conſiderable a tra& of Ground, fix or ſeven Miles long, yet 
the Lords would prefer neither Party to the probation, but before anſwer ors 
dained either Party to adduce Witneſses anent their Poſsefſion, and the ſeve- 
ral ſpecialities by them alleadged, that by the probation the Lords might ſee 
the -juſt lntercſt of either Party, which might reſolve into a promiſcuous 
Commonty, orinto a Property to the one, and a Paſturage or other Servi- 
tude to the other. | 
24 ITT 


247 Ic Marion Dods contra Lawrence Scot. Feb. 16. 1671s 


bs Y Contra of Marriage betwixt' James Scot and Marion Dogs; Marionis 
2. obliged to .pay in Tocher a thouſand pound to the ſaid Fames at the 
Aire ih Tonk and the ſaid Fames is obliged to imploy the lame to. him 


"ag cr ih Conjun@ Fee, and to the Heirs of the Marriage, which failzing 
» NET 


Heirs, and James having Died -without Children 3 the faid Marr 


obligement, who alleadged Abſotvitor, becauſe the Purſuer has yetthe To- 


Cher in her own hand, unleſs /fhe can ſhow a Diſcharge. It was anſwered, 


F&rf, That the Parties. having lived together 22. years, it muſt be'pre- 
2aly, 
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24ly, The Huſband by his Teſtament acknowledges that the Sum was _ * 
ed. It was anſwered, that this written Obligation cannot be taken away by” 
ſuch a preſumption, and the Afſertion of the Defun& in the Teſta 
has been procured by the Wites importunity in her Huſbands one 7 
however cannot prejudge the Heir, and can import no more. then as 
legatom liberationis , which can only atte& the Deads-part of the free 
Geir, 


The Lords found the preſumption: with the acknowledgement in the 
Teſtamerit a ſufficient payment of the Tocher, againſt all Parties bav- 
ing intereſt. 


AY 
William Gordon contra Sir Alexander M'culloch of Ardual. 
| February, 17. 1671. 


Iiliam Gordon as Donator to the Recognition of the- Barony of 
Cardizes, by allienation of the Major part thereof, purſuesa De-/ 
clarator of the Recognition againſt . Sir Alexander M«#lloch., who ſtands 
now Infett therein, who alleadged no Proceſs, becauſe the Purſuer 
duces np Charter to inow the Lands to hold Waird, neither doth he pro- 
duce thelnfefrments Libelled, by which the Recognition is alleadged tobe 
procured y and if he ſhall get a Term to prove, and fo Litiſconteſtation be 
made, the Defender will either be excluded from his Defenſes , which he 
cannot propone or know before he ſee the Inteftments, or otherwiſe two 
Litiſconteſtations may be 1n the ſame Cauſe, by admitting of exceptions af- 
ter the Term, and albeit thele Infeftments be not the Purſuers own Writs, 
yet heought to have uſed an incident upon his Summons, to have compel- 
Jed the Havers to produce the ſame, and ſo before Litiſconteſtation, the 
Defender might have proponed his Defenſe, It was anſwered , that the 
Purſuer is obliged to produce no more 3 initio litis then his Gift of Re» 
cognition from the King, tor the Law preſumeth that the King is Superior, 
and that the Lands are Waird, unleſs the-Defender offer to prove the con- 
ware, As for the Infeftments, whereby Recognition is incurred , they are 
not the Purſuers Title, but aredia concludendi, which he may produce ad 
awodum probationis. 
The Lords Suſtained the Proceſs, and afligned a Term to prove the 
Infeftments Libelled for inferring the Recognition, and reſerved all the 


Defenders Defenſes after the produQtion thereof, in theſame manner as if 
they were now produced. 


Mrs. Katharin M*gil contra The Viſcount of 0 xenfoord, 
Eodem die. 


TS Deceaſed Viſcount of 0xenfoord having named his Son Executor 
| and univerſal Legator , he gives a Bond of Proviſion to umquhile 
Miſtriſſe Mary, one of his Daughters, in fatisfaQion of her Portion natural 
and Bairns part, thereare yet three Children befide the Heir, and the faid 
Mrs. My did ſurvive her Father , and inthe Compt and Reckoning of his 
Executory, the three ſurviving Children claimed half of the Moveables 
as the Bairns part. Ir was alleadped for the Viſcount the univerſal Legator, 
that a fourth part of. the Bairns part behoved to belong to him, which 

would have belonged to Mrs. Mary, becauſe the Bond granted by the De- 
fun& being in ſatisfaQion of Meries Bairns part, her Bairns part muſt come 
_ : In placeof 1t;, and not accreſce to the reſt of the Bairns, but —— 
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. bin as Executor and univerſal Legator., eſpecially this Bond being granteg 
on. Deith-bed , is only ob s Legacy. , whereby the D:fnA did. 
bardeni bis own Deeds part , which can be 10 otherways underſtood then 
thus," that he would _— up. Martes;Portion toten thouſand Pounds \ her 
Biirhs part being in the firlt end theregf, and it cannot be thought his mean- 
ifig to exbauſt bis Deads part further or to gift, any thing to the relt of the 
Biirns by the accreſcence of Marzes part. It was an{wered, that ſuch Bonds 
of Proviſion are.moſt ordinar, bearing it to. be in ſatisfaction. of their Bairns 
part, which has ever been ſo interpret; that the Partition of the Biirn fo fatif. 
fir acctelſceth to the reſt of the Bairns,and 1t was never heard that the Heir 
or Executor burdened with ſuch ds of Provision, did thereupon recur 
to ſeek thar ſhare of the Bairns part, which was ſatisfied by the Bord of Pro- 
vision, neither is there any odds whether the Provision were by Legacy or 
Bond, for the Reaſon. of recourſe being, becauſe the Heir or Executor is 
burdened to- fatisfie that Bairn, and ſo in cither cafe doth claim the ſhape of 
that, Bairn , neither was. it ever ſo underſtood, that Fathers granting ſuch 
Bonds of Provision, did not thereby leave. intite the Bairns part to the re. 
manent Barns. 


Fhe Lords found that Mrs. Maries ſhare of her Bairns part did accreſce to 
the reſt of the Gairns, and did not belong to the Exccutor either-as a part, Or 
in ptaceot any part of the ten thouſand pound,bur the laminedid folely burden 
the Deads part. | 


_ Agnes Dundaſle contr4 The Laird of Ardroile, and the Laird of 
Touch. February 18. 1671. 


He Laird of Ardrofſe having granted Bond to umquhile- Mr. Henry 
| Masld and his Spoule, and , ©. Heirs, of 8oco. Merks, and after his 
Deceaſe he granred a Bond to the Relict, bearing to have borrowed two 
thouſand Merks from her, and obliging him to pay the fame to her in Life- 
rent, for her Liferent uſe only, apd atter her Dcceaſe to Will#:im Mauld het 
Son, and his Heirs; and another Borid,bearing him to have Received from 
the ReliRt athonſand Merks in name of Henry Mazld her Son, and obliging 
him to pay to the ſaid Henry and his Heirsz and after all he granted a Bond 
of ren thouſand Merks to the Relit, her Heirs and Afligneys , which was 
made up of what remained due cf all the threegthis Bond the Reli& Aſhgnetl 
tothe Laird of Towch, who having Charged «Ardrofſe, and he having Suf- 
pended , there aroſe a Competition betwixt Tow-b as Aſligney, and Agnes 
Dandaſſe as Heir and Executrix to Mr. Henry, William, and Henry Maulds, 
and thereupon a divigion ofthe Sums ketwixt the Parties , -thereafter 42»es 
Dundaſſe parſues Ardroſſe to make pay ment to her as Heir and k-xecutrix to 
William and Henry Maxlds, of two thouſand Merks, which he was Addebted 
to the ſaid Yitliem, and of one thouſand he was Addebted to the ſaid Henry 
Whereupon he hath Deponed that he was Debitor by all the ſaids Bonds bes 
fore related, and no otherways, and that in the former Decreet by miſtake 
It was expreſt, that the ten thouſand Merks. Bond was made up of the eight 
thouſand Merks Bond, and of two thouſand Merks of Analrent thereof, 
whereas the truth was , it was made up by what was reſting of the two 
"Bonds due to William and Henry, which heproduced cancelled ofthe Tenor 
forcſaid. -It was alleadged tor Agres Dundaſſe, that the Surnvof theſe Bonds 
behoved only to belong to her as Heir and Executrixto Will:aw and Henty 
_Maslds, and not to Toxch as Aſſigney by the ReliR, It wasanfwered, Fir, 
"Thar the kid Agzes had-Homologat the prior Decteet, and division therein 


made, 
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made, by giving Diſcharges accordingly, could not claim any more. 24fy, 
Another having taken a Bond in the Name of her two Sons, being Bairns 
' 4n her Family , might lawtully alter the ſame at her pleaſure , there being 
nothing more ordinar then that Fathers gives Bonds of Provifioa to their 
Children, or takes Bonds from their Creditors in their Names , yet theſe 
being never Delivered, the Parents may Diſpoſe of them at their pleaſure, 
It was anſwered for the Executrix , that the alleadgeance of Homologation 
is not Relevant , becaule it is Emergent by Ardroſſe his Oath, that the ten 
thouſand merks Bond , was not made up by the: Annualrent, but by the 
faid two Bonds , ſo that there could be no Homologation of that, ls. 
of the Executrix was excuſably ignoratit. To the ſecond , That albeit Fa- 
chers granting Bunds of Proviſion in Name of their Children, may alter the 
fame at any time before Delivery » Yet where they lend out the Sum to 
a Creditor , and take him obliged to a Child in Fee that cannot be iltered, 
eſpecially where the Parent is naked Liferenter , and hath not reſerved a 

wertolift and Diſpone ; but whatſoever be in the caſe of a Father provid- 
ing his Children, who can by no preſumption bethought to have any Means; 
yet after the Fathers Death, a Mother taking a Bond in the Name of a 
Bairn, it muſt be preſumed to be the Bairn: Money, coming by the Father 
or otherwiſe, and the Mother having ſtated her felt naked Liferentrix inthe 
one Bond, and having no intereſt in the other Bond , ſhe could not recal 
or alter the ſame in prejudice of the Children, eſpecially ſeinz they were 
Infants, and h:d not Tutors to care for them. Ir was anſwered, that the 
Mother had held count for the whole Means of the Father, and fo had clear- 
edany preſumption that thir Bon-'s could be of his Means, but ſhe Liferent- 
ed the whole Eſtate , and made up thir Bonds out of the Rents and Annus 
alrents, and denyed to be Tutrix, or Pro-tutrix, ſo that the Money being 
freely her own , and her Children having died before her,, ſhe might wat- 
rantably alter the Bund. | 7 


The Lords found that the Muther could not alter the Bonds taken in fa- 
vours of her Children froma Debitor, being of the Tenors above-written, 
wherein ſhe was naked Liferenter of the one , and had not ſo much as a 
Liferent of the other , and that the Sums were rather preſumed tobe of the 
Bairns Means then her own, ſeing they had no Tutor , and any medling 
with their Means was by her ſelf, and that their Executrix. could not now be 
put to inſtru& what Means they had, or be countable thereupon, | 


John Armeur contra James Lands, February 21. 1671. 


_ Armoar purſues his Tennents of ſome Tenements in Edinburgh , for 
Meals and Duties. Compearance is made for James Laxgs ,, who pro» 
duces a Bond granted by umquhil George Armour, bearing that George Ar» 
wwour as Tutor Teſtamentar to Fobr Armour, had borrowed 500. merks 
from Jemes Lands, and obliges him, his Heirs, Executors and Aſligneys, to- 
repay. the ſame , and thereby ſets ſome of the faids Tenements to - James 
I «nds, ay. and while he be ſatisfied of the 500. merks ,. and thereupon al- 
leadges he muſt be preferred to the Mails and Duties till he be payed. Tt 
was anſwered, this. Bond and Tack were not ſufficient, in reſpet he does 
not bind himſelt as 'Tutor , nor. the Pupil, but his own Execuror and Af. 
figneys, and-ſo it muſt. be the Tutors own Debt. 24ly, This Debr cannot 
burden the Pupil ſimply upon the Afſertion of the Tutor but the Creditor 
ought to have ſeen the Sum applyed to the Pupils uſe: and therefore muſt. . 

Qq . 
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yet. alleadge in rem werſaw, Otherways,, if the naked Afſertionof Tutors 
may burden the Pupils, when they borrow their Name, it is a patent way 
to deſtroy OO ,. Tutors being oftimes jn/olvent. 3dly, The Tutor 
could not fet a Tack of the Pupils Lands, Longer than he had Intereſt as 
Tutor , It ef?, the Tutory is ceafled by the Tutors Death. 


' The Lords found that this Creditor behoved to inſtru the Sum applyed 
to the Pupils behove , which being proven, they Suſtained the Tack. 


Alexander Pitcairn contra February 22. 167 I. 


fa Lexander Pitcairn having Right by progreſs .to a Wodſet granted by 
A ames Kirinmouth to Mr. James Gordown , and by bim Diſponed to 

ir Archibald Sydſerf, and by him to the Purſuer, purſues the Tennents for 
Mails and Dutics, who alleadged that Gordewn or Szd/erf were fatisfied by 
intromiſſion with 'the Rents, for which they were comptable. It was Re- 
plyed, that Sir C4rchibald Sydſerf had obtained Declarator of the expyring 
ot the Reverfion , and was neither Countable nor Redeemable , and for 
proving thereof, produced the Decreet of Declarator, in Az» 1637. againſt 
which it was objeQed, that it wasnull, becauſe albeit the Libel was upon a 
Clauſe irritant , whercby it is provided , it the Money were required, and 
not payed within ſuch a time, the Reverfion ſhould expire; yet at the 
Compearance and Produion, there is no mention thereof , albeut at the 
Concluſion , the Decreer bears, becauſe the Libel was ſufficiently proven 
by Production of the Writs aforeſaid » which can be only underſtood of the 
Writs mn te Production, and it 1s not enough only that they were libelled 
upon = in all Decreets, the whole production is ſpecially infert. It 
was anſwered, that the Requilition was truly produced, and that the omiſ- 
Gon of the Clerk to repeat it in the ProduRion cannot annul the Decreet 
after ſo long a time without a Reduction therecf. It was anſwered , that 
| albeit i= favorabivbss , the Lords may ſupply Defe&ts upon Frodudtion, ex 
poſt faite: yet tn oddoſis , ſuch as Clauſes irritant of Reyerfions, the Lords 
- Qughtnot to admit the ſame. | 


- The Lords found the Decreet of Declarator null. 


Sir David Dambar of Baldewn contra David Dick and others. 
February 22.1671. 

—— purſues the Tennents of Bombie for Mails and Duties, Com- 
pearance is made for David Dick, who produced an Apprizing of the 
faids Lands , againſt the Lord Kirkeudbright , within year and day of the 
Purfuers Appryzing, and craves to come in peri paſſs with the Puriuer, con- 
form to the 4# 1661, anent Creditor and Debitor. It was anſwered that 
by-the fame AZ it is provided , that where Comprizivgs are acquired by 
the appearand Heir, orto his behove, - that the fame ſhould be fatisfiable for 
ſaeh Sums as the appearand H-ir payed , and offers to fatishe the ſame, Tt 
was anſwered; that albeit the A# doth ſo provide , as to the Eſtate that 
might belong to the 2ppeaxard Hcir , -it can extend no further . But this 
Appryzing is not only of the Eſtate of orchartoun, but of the Eſtate of Kirk- 
 Gdbright , wherem Sir Robert Maxwel , appearand Heir of Orcharioun 
hath no intereſt, the Appryzing muſt be valide as to that. It was anſwer- 
ed , that K:rkeadbright was but Cautioner for Orchartoun, and that the AZ 
bears, "that ſuch Appryzings ſhall be ſatisficd by what the appearand _ 
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payed : and ſuch Appryzings being ſatisfied, it is ſimply extin& and can have 
no effec. , hy | | | 


Which the Lords found Relevant , and ſcing David Dicks Appryz- 
ing is Aſſigned to Sir Roberts own, Brother , the Lords allowed Wit- 
nelles, ex officio to be adduced , for proving that it was for Sir Roberts 
behove. | 


William Gordoun contra Sir Alexander M «alloch, Eodem die. 


Illiam Gordoun purſues Sir Alexander Mcenlloch tor Spuilzying of cers 
wW tain Corns : Who alleadged Abfolvitor, becauſe the Defender 
having rightby Appryzing to the Lands whereon the Corns grew,did warn 
the Purſuer, and obtained Decreet of Removing againſt himg* atid thereup- 
on diſpoſſeſſed him, and finding the Cropt upon the Groundghe might lawful- 
ly intromet therewith ,- #am Jats cedwnt ſolo , eſpecially where the Sower is 
i, mala fide; but here'he was in Violence after a 'Warning, arid did conti- 
nue to Sow aftet Decreet of Removing: yea a part was Sown after he 
was Diſpoſleſled by Letters of Ejection. The:Purkier anſwered, that 
the Law. and Cuſtom of Scotland , the Cropt of -Corns, or induftrial Fruits 
are never accounted as pers ſolz, or any acceſlory, but are ſtill. moveable, 
even when: they are growing, ſo. that they belong not to the Heir, but to 
the Executorz and in:caſe of a Diſpoſition, . without mention of the:Cropt, 
albeit the Acquirer were [nfett afterthey; were Sown; and upon the Ground, 
he. would:nothave Right — _ doth mal: _—_— violent Po 
ſeſſion alter the caſe , for which the Law hath provided a ſpecial Remeid, 
viz, the violent Profits : but it can be no ground to meddle with the Parties 
Cropt, breui mans, 2s acceſſory to the Ground, for then the Parties ſhould 
both loſe the Cropt, as pars ſoli , ant be lyable to the. violent proffts, nei- 
ther is: there any. Ground from the Warning , , nor yer from. the_ 

: of Removing, ,, which was Suſpended before it. attained. full effet,. andthe 
Detender contmued in. Policfhen of a'!Houſe upon, the Ground, albeit. he 
was put out; of the pringipal Houſe... It was anſwered that the Decreet had 
ined full «ffe& before the Suſpenſion, all the Purſuers Goods being off 
the Ground, and he out of the Mapfion-houſe, wherein the, Defender en» 
tered, , agg brought all: hasGoods upon the;Groyng;: ;.and thaugh the Pups 
ſucrs Mother being 2 valitudinary wpotent Woman, ,was fatfered to rewaig 
ina Coat;hquſc; . 3p the Purſuer with. her, upon that account, .that imports 
no centiguance of Poſſeſſion of the-Land, In 25 fret cnfarttn ods 
| The 'Lords Repelled 'the Defenſe: as to-that//partof the Cropt'that was 
Sowen btfore the Appryzer-entered by: the _— of Poſlethow. , Ts" 
to him the' violent Profirs for that time + But fomrid'the Defen®Relevane, 
as to what the Purluer did after the. Defenders Diſpoſſeſfions; andyfound the 
Defender ooly lyable:for the Expences of the Labougingand:the.; Secd, 48 
being eatenus Locupletior faGus. - REES 5h 
Lord Jmſtice Clerk contra Mr. John Fairholm, February 23. 1671; © 


T* Earl'of” Zevt» being 'Debitor to Lambertows in' tifty thoulind 
) ©... merks , and having falel hip in an Annvaltent,our of His L m 
ſecurity thereof , My. Jobm Faizbalmgdid. upon, a, Debt: dueib kn 
Appryze the foreſaid Hexetable Band. and Annualrent , -whi holden 
20 

bu 


. was 

the Earl\gf Zevis bimſelf,, : whq, was Charged: upon thei Appryzings 

, but unwarrantably. to.lofett Fairholws in the Lands, Showa Anwoal, 
bn t lofi 'Qq2 e1/'f : nn BD 09 glagract rent 


- 


., 


# 
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+ Golwt in the Annualrent: thereafter Fairholm did Arreſt the bygone Annual. 


rents in: the Earl of Zevinr bands, and after 8Jl, did upon a Decreet againſt 
Lambertowt , arreſt the bygone, Rents in'Levins hand , and Lambertoun; 
Liferent of the AnnuaJrent having fallen by his being year and day ar the 
Hirn , the Juſtice Clerk as Donator to the Liferent, and as Arreſter compet. 
ing 'with' F arhlev , did alleadge that Fatholms Appryzing being an incoms 
leat Diligence, and no Infeftizent nor valide Charge thereon , and havi 


| Iyen ovet fb many years, the Arrcſter muft be preferred , for which he ad. 


"che Eartiollerdim-the- principal Bond; he-alwayes deducing his own' fifth 


| Filcourg of 


wn ar Holograph Poſtſcript , and a third Whitten with another hand , which 


duced a PraQtique- obſerved by Derythe 14. of Febraery 1623. Sakicots con 
tra Brown, whereit was ſo found': and albeit Fairbolm be the prior Arrelier, 
ya he-hath done no; Diligenceupon his Arreſtment 3 whereas the Juſtice 
Clerk tbath-. obtained Decreet ,..: and as, Donator to the Liferent Eichear, 
he: s, preferable /,, for: years after, the Rebellion, , , becauſe the Lifecen 
Eſcheat: falliog before.;any  Infeftmgnt,, or Charge on the Appryzing, 
which was not uſed within. year and day, the Liferent excludes the Ap- 
pryzere p Bs 
The Lords found the Appryzing; preferable to the-poſterior Arreſtment, 
though no legal © was dont thereon for the ſpace of nine years 
tlicrcafter ,'in reſpe@ the Appryzing'being 3 Judicial Affignation; required 
av Intimatibn:, and 'beingprior, it is preferaþle > and they did-not reſpett 
porhrr abby rum the/conſtant Cuſtom ſince. —_—_— 1: Buefound 
the Lifcrent Eſchcar preferable” to the {anterior Appryzing , being without 


Infefinnbat ve Change)" the yeairaſice the xcvellivn, and prchirred the 


| F F , 
\ . pl . » 4 I4 4 4; | 


Appryter'as coy 
wr Cole ger «ff | F 
Aro of Barneaple, contra Gerdenn of Holm:. Exdem, die. , |. 


- be {font Canrtioners in a Bond , and the principal !Debitor 
© Giberided, '*hd found 4 Cauitionerin'the Suſpenſion, "who haw 


| Las W274 | ed ? pi ed the Debt; atid having gotten Af ation from 


of Rolwi:, who Suſpends 6n'this R&won;” that piythenit: being made by the 
Cautionet if! the Suſperiſin,- he can only! have recoutle againſt him tot whom 
he wasCaltferer / but netigainſ his'Caitioners m the- principal Bond, for 
W410 Them HB" aff orcas if the principal Dcbitor had payeds-- 244, '* Though 
the Cantivticr' ty the: Shfperifion could have acceſs againſt the Cautioners ih 
the principal Bond; yet all of theni' being Cantionets for the fame'Princi- 

 »:1/$hep; (Duſt; bear:cequal burden: ard fo; he:mud allow his / own 
&fih--port, pnithe fame; manyer , ; as] Cantioners in:@ Pond of.: Corrobos 


: -Inign's dmr(AqueL-burden. with, the Cautioners in the principal Bond.. 


>The Lords fond: thar/th6 Cautioner in the Suſpenſion had acceſs againſt 
1 "1 £6 0 wy CLE 10 18y} . Ls RI IJ ko4w 4 
(, Earl of. Noreherk contra P3ſcomnt of Stormond.. February 28, 16745 + 


Ac Ri) of Nerthesk aries the Viſcount of, Stormerd on this Ground, 
ye that 


v having {eat-100. pound Stealing to Londen, ro the umquhil 
» reed | 16/bt'imployed-for mold Furnitare , the moſt 


Jud thenevf=5as not imployed,, and for inſtru@ing his Libel ," produces 
Cd hn. ins Holohiph «the tein 


: 


did 
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did tate the Accompt , and acknowledged the Debt. It was alleadged. for 
the Defender, that the only Letter which had any ſpecial Probation in it, 
was thelaſt, which is not Holograph. It was anſwered, that the SubjeR 
Matter being a-Sum ſent for Furniture , which uſes not to be redacted in 
Writ, the Viſcounts Letter Subſcribed by him, though not Holograph, is 
fafticient ro prove, for Bills ot Exchange fo Subſcribed , or Letters amon 
M_ chants are ſufficient : and this Letter being amongſt Noble Perſons in 
ſuch a ſmall particular , which-requires not ordinarly Writ, muſt be of the 
ſame force, eſpecially ſeing there is alſo produced two other miflives notcon- 
troverted, which comparatione literarum, are clearly the ſame with this Let- 
xer 1n queſtion. | 

The Lords found that this Letrer , though 'not Holograph , was a ſaffi- 
cient InftruQion, having compared the ſame with the other not controverted 
Subſcriptions z The Purſuer making Faith , that this 'is the fame Let- 
ter which he received from the Deccaſt Viſcount , his Servant , or Mef- 


ſenger. 
Steil contra Hay of Rattray, Fune 6. 1671. 


Mquhil- Steil having a Feu of ſome Aikers of the Barony 
. 4 of Razrr@y, Chancellour Hey as Superiour, and Baran of the Barony, 
-purſyed Reduction and- Improbation againſt Steif and other Vaſſals, and m 
Haly 1624. obtained Certification,. the Chancellaurs Right being Tranſmit- 
\ ted to DoQor.Patrick, Hay, he acceptsof the Feu-duty . arid gives a Dib- . 
" charge of the year 1424, and thereafter in 4##0 1628. having obtained 
| Decreet of Removing againſt Steils Rdit4' he by a'Tranſattion with ber 
_ palſes from it ,. and gives her other Lands irflieu'thereof , but without any 
mention of the Timptobatior?, *iF:e5ls Heir- #tthins Poſſtton of the faids Aik- 
ers of Land 3; and Hay of Rtir4y, as now having Right to tize Barony, . pur- 
ſacs. a, Kemoving againſt Stezls Tennent, and obtains Decreet of Removing, 
without Calliig” $9.4 ©; *Whereupon ' Stef purſnes Ejeftion- and Intruſion 
againſt Hay of Rattray, whertin in' relpe&@"that, Rutirays intereſt was by a 
- Sentence , though unwarrantably given , without Calling the Tenucats 
Maſter, 4 04 thy STENT i :: ity ve" IE p gs 
© >The Lords feftrifted thei-Letters: to Re-poſic fon / and, ordivar profits 
wherein it wa$Alleadged for: &irtry Abſolvitor, becauſe the, Defenders Au- 
thor having obtained Cerrification'im the 1m probation, - at Chgopglent; Mays 
Ifnſtarice, produces the ſame ,' which did evacuate the Purſuers Fathers and 
Phedeceſſours Right, - 1 | 1 | 2::i0.2057 qi 
The Purſuer Rgplyed, ' Firſt, That the:Decreet of Certification produc- 
ed, , was not ReJeyant, becauſe it was not a Certtfication: inan lmprobati« 
'on, which was not cobuTet by the Summons as they are exprelt inthe 
: Decxeet , which bear , ' That the. Writs: called for, ſhould be:icancelled, 
-and; declared pull , but bears not that' thefſame ſhould make ino Faith, 
or.ſhould be declared as Falſe, Porged or- Feinzied. : | 24ty; Doftor Hythe 
' Defenders Author, by accepting. of the Feu-durty for a- Term after-the'De- 
crees,;did pals rheretrom, and did acknowledge and Homoelogate the Purſuers 
Fight , and did Kowle3he the Liferenters Right, by Excambion there- 
with, The Defender anſwered , that he opporied' his Dectett of Certificas 
non ,, the Decernator whereof, is exprefly inthe Terms of an Improbari 
08; And likewiſe the beginriing of the Libel being both at-the 
Jour and Kings Advocats Inſtance 3 and ar the'Compeartnee, the! Purſuer 
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infiſted. for improving the Writs called for , ſo that the Repetition of the 
Conclufion of the Libel, hath been only through Inadvertence, not fully ſet 
down. . Andas tothe Diſcharge of the Feu-duty, Firſt,It is Vitiatin theDate, 
2dhz, It wants Writer and Witneſles , and albcit it were Holograph, it can. 
not inſtruct the true [Date , and it cannever import a paſſing from the Im- 
probation further., then for the Term Diſcharged , eſpecially ſeing it was 
granted by DoQor Hay , who was ſingular Succeſſor ro the Chancellour, 
and perhaps knew. not of the Improbation. The Purſuer anſwered , that | 
the. Certification being granted in abſence. , the Obtaimer thereof might 
frame it as he pleaſed ; (but it cannot be ſuppoſed to be'truly better then 
as It ſtands : and though Improbations being in abſence, are very much ad- 
hered to , yet they are odious Rights and very Reduceable 'upon any De. 
fe or Informality , ſeing it is formality that gives them all, their ſtrength, 
And as to the Diſcharge , the Date of it hath been altered at the Subſcrip- 
tion by the Subſcribers hand \, as appears by comparing the Date and: Sub- 
ſcription. 2dty , In the very Body of the Diſcharge, no ways altered, it 
bears to Diſcharge the year 2624. after the Certification, and the Diſcharge 
as it ſtands, is m\the ordinar way as Diſcharges uſes to be given to Ten» 
nents-and Vaſſals ;; , for ſmall Feu-duties, and tetefore muſt be ſufficient in 
a caſe ſo favourable for the Purſuer who has a clear Right , and ſhould 
. Dot be eleided; by this dubious Certification , which muſt be reftriQed to a 
Certification in a ReduQtion, which is only Reducing the Rights tl they 'be 
-Prpduced,. and ſofalls, they being now produced;' y Wo 
-of :the: Reply',:-and Diſcharge / produced , /, and Decerned _the Defender 
to 'Re-paſſelie the Putlyer:;.; but Atloylzied him from the: bygone /Pro- 
- fies., ſcing be. Polleſt!by 'a Tizle,. and had-juſt Reaſon to, Defendin a mar- 


-ter: ſo dubiohs; +- -- -- : ++ YE V | TASW 0 +7 =. 
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. 1} Sir P/Uliam Stuart of Kin kbitcontra Sir George. Mckenzie and Kettle- ©* 
+ ie! 7 , 3481 Ce ied. flaw? June. 84,1671, r FW « | \\ 1 = S 


purſues Impr« bation of a Bond , bearing to be granted to Mr. Jokis: $ty- 

"art of Kettlefionn;s bis Son'granting-an Annuity of ' 3099; .merks Jenny oure 
"ing his life, Jad Jome other Proviſions; -:i\Which Bond. is Aﬀigned by Keizle- 
* Bohr? to Sir George MH ckentie;; and being produced, Kertleſtopw has abjdden 
Uby 4$e me; and/ has declared upon Oath., that he wps-not preſent am iy it 
was Subſcribed, but that he received it from hisFather, as.now it 1s, one of the 
_Vheneſfes wfert being then Kettleftowns Servant depon'd, that the Subſcription 
- tacbis:Bond// as. ,Witnef, is , his Subſcription , but that he did not fee Sir 
2 Genjs Subſaribe, i\nor . any.of,, the other Wiinelſe ; and remembers nothing 
 \afithe:mattes,; ang that he knows not Jahn Carnagie, Serviture to the Ear] 
..of;.Fouthesky another Witneſs. anfert., The Purſucr "thereupon craved that 
-4be-Defendet would moxe particularly defign the other Witneſs John Car#a- 
-&#«;Servitureto: the Harl of Sentkerk ,., betauſe there were! ſeveral perſons 
-:$&ruznts, er:Attendents upon. the Earl at that time of the fame name,” and 
. corideſceridsupan two of them having ſeveral Deſignations,, 'befidethis com- 
. nien-on6.: The, Defender, alleadged that he was obliged to condefcend no 
- further ;; ſeirigtbe, AG ofPapliament required no more than the Name, Sir- 
 -'vame'and Deſignarion...;It.way anſivered',, that the intent of Deſignations 
-,being: to 6nd. oug. the Perſon:ofthe Witneſs, that he might be adduced inthe 
--Emprobation , a general Defignation 'would not ſuffice”, but behoved' tobe 


S Williaw'Sinart as Hielt' by progrels to Sir 'Lewit! Siwart ;; his Goodfire 


made 
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made ſpecial , or otherways. if the Purſuer ſhould Cite any Perſon of that 
Deſignation, and that Perſon ſhould deny the Subſcription, bis Teſtimony 
would improve, orat the beſt, the Detender behoved then to Defign ſpeci- 
ally another of the ſame common Deſignation, otherwiſe it were a Compen- 
dious way to all Forgery , as if Witneſſes ſhould be inſert of ſuch a 
Name , Indwellers in Edibergh , or atlyy other Town : In that caſe, if 
the Teſtimonie of none of them ſhould Improve, there were no remeed tor 


the Falſhood. 


The Lords found that all the perſons that were the Farl of Seutheshs 
ServantsorAttendantsat that time, and were called JohnCarnagie that were alive 
ſhould be Cited, and the Hand-writs of any that wereſo Deligned, that were 
dead, ſhould be produced by either Party to be compared with this Sub- 


ſcription, that thereby it might appear if the Subſcription could be aſtructed 
by the Teſtimony or hand writ of any other, 


Sit, Francis Scot of Thirlfiouws contra Lord Drumlanrig, 
Jane 10. 1671, 


Ir Francis Scot _ obtained Decreet of Adjudication of the Lands 
g of Brankinſide and others, and having Charged the Lord Drumlenri; 
to receive and Infeft him, He Suſpends on this Reaſon, that he was as 
ling to ſatisfie the Sums contained in the Adjudication , upon Afﬀignation 
made to him thereto , and fo was not obliged to receive the Charger, It- 
was anſwered, that albeit King Fames the third, his A& of Parlament anent 
Appryzings, doth provide, that tor a years Rent, Superiours ſhall receive 
Appryzers , or otherways ſhall take the Land to themſclves and pay the 
Sums 4 yet that gives not the Superiour an option, but bears failzying of 

ying a years Rent, the Superiour may fatisfie the Sums, and take the 
2 in his own hands, but where that was offered , it was never by Cu- 
ſtom orPratique allowed,that theSuperiour ſhould exclude an Appryzer,but 
whatever were 1n the caſe of Appryzings, that power was never granted to 
Supcriours in Adjudications , whereupon they were (till obliged to receive 
Adjudgers without a years Rent, until the late A& of Parliament, and the 
faid old Statute giving an option to the Superiour ,._ is not to be extended 
to Adjudications 3 nor was it ever by any ſubſequent Law, or Conſuetude 
extended thereto, It was anſwered that by the ancient Feudal Law, a Sus 
periour could not have been compelled to receive a ſtranger Vaſſil, albeit 
a Creditor, yet the Statute of King Fames the 3d. did remeid this in favours 
of Creditors , and obliged Superiours either to receive A ppryzers for pay- 
ment of a years Rent, or elſe to pay the Sum Appryſcd for; but long af 
ter that time, there was no mention of Adjudications, which v ere aSupple- 
ment of the Lords, that where the appearand Heir being Charged, did re- 
nunce , the Creditor ſhould not be fruſtrate , but might + har Adjudication 
of the Lands, contra hereditatem jacentem , which except as tO that point of 
Form , is the ſame with an Appryzing, under another Title: and albeit as 
to the years Entry, the Lords would not extend the ſame to an Adj::dicas 
tion : It was upon this ſpecial Reaſon, that inthe AR of Parliament 2621, 
anent Appryzings , the fame # declared Redeemable upon the Sums Ap» | 
pryzed for, and a years Rexit for the Entry ; yer inthe very next Actin the 
ſame Parliament anent Adjudications, the years Entry is left out, which was 
thought by the Lords to be done by the Parliament of purpoſe, and fo not 
to be extended by the Lords: But ctherways the fame Reaſon was forthe. 


Entry in Adjudications as in Appryzings, which the Parliament has now / 
| | 
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found by their late A ; and therefore the matter of the Entry is notto be 
- drawn 1n conſequence to the Superiours option. 


The Lords found that the Superiour had his option, and might refuſe tg 
receive the Adjudger , offering to fſatisfie the Sums in his Adjudication * 
upon Afſignation made to him thereof, and declared that the ſame lhould 
be Redeemable from the Superiour upon the like Sums without any thing 
for a years Entry 3 and that in all things elſe , the Superiour and Val. 
ſal ſhould be in the ſame caſe as it the Adjudger had been Entred to that 


Town of Breichens contra Town of Dundee. June 14, 1671, 


| l Aurence Dundaſs having been Debitor tothe Earl of Seaforth in 250. 


pound Sterling , was incarcerat in the To!booth of Breichen , and 

being ſuffered to go out of Priſon , Mr. Rory Mckenzie as Alligney to 

the Earl, obtained Decreet againſt the Town for payment of the 

Sum , and took Atlignation to the Caption, and therewith Incarcerat Lau- 
rence 1n the Tolbooth of Dxxdee, and now purſues the Town of Dundee for 
ſuffering Laurence to go out of Priſon ; and condeſcends that they ſuffered 
him to go ordinarly to the Kirk on the Sabbath, and that once they ſuffer. 
ed him to go to the River by Boat, ard over to F#fe another Shire; and 
ordinarly togo to the Street, and to Taverns without neceſfar Aﬀairs, The 
Defenders anſwered , that the Priſoner returned flill to the Priſon every 
night, and went always abroad with a Guard, and his going to the Water 
was becauſe of his Indiſpofition, and for his Health, that if he touched up- 
on the other fide in Fife, he did return that ſame night to Priſon ; and 
that his going tothe Kirk with a Keeper, can be no Relevant Ground; and 
even the going out upon other occafions with a Keeper , though not abſo- 
lutely neceſlar , cannot make the Magiſtrates lyable, it being the conſtant 
Cuſtom of all Burghs ſo to do , and that a Priſoner being under a Guard, 
is in Priſon, albeit not in the Tolbooth. The Purſucrsaniwered, that Ma- 
giſtrates of Burghs were but pubiick Servants in Keeping of Priſoners, and 
were obliged to give punRual Obedience to the Letters of Caption, bear- 
ing to keep the Rebel in ſure Firmance within their Tolbooth , which is 
fou nded on very good Reaſon , that the Priſoner may be necefſitate, ſqua- 
lore carceris, to do all Deeds in his power to fſatisfie his Debr, which would 
be eluded, if the Magiſtrates at their pleaſure might let them go out with a 
Guard., and would but turn to a Confynement, or intertainment and grati- 
fication to an Officer for a Guard: and even though there were nececflar 
Cauſes of the Priſoners coming out, the Magiſtrate is not Judgethereof, nor 
has any power of it, but the Party ought toapply themſelves to the Coun- 
cil | or Seſſion , and obtain their Warrand , which will not be granted even 
by them , bur upon inſtruftion cf a neceflar Cauſe, upon Oath of Phyfici- 
ans or others. The Defenders anſwered, that Incarceration was a civil ef. 
fe of Law, and no puniſhment , and that it were againſt all humanity, 
to put Priſoners for civil Debt in that condition, that th.e Magiſtrates could 
not let them out for a little, even for the ſafety oftheir Life, in extremity 
of ſickneſs, - which oftimes would not admit of delay, till application were 
made to the Council or Seſſion, 2dlz, Whatſoever may be found juſt by 
the Lords in. time coming , yet the conſtant and univerſal Cuſtom of this 
and all other Burghs, to let Priſoners go out with a Guard when they law 
convenient/cauſe, did introduce a priviledge to Burghs , or put the De- 


fenders in bona fide , to AR as all their Predeceſlors had been accuſtomed 
YT Y : to 


\ 


\ 
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to do , without any queſtion or. D=ciſion in the contrair , and alleadged 
a late PraQique in the caſe of the Town of C#!r0/7, who ſuffering a Priſoner 
that was a poor man ,.to go out to an Hoſpital, where he got Bread, and 
thence he ifnmediatly returned to Priſon, and to go and ſee his neareft Rela- 


tion that was a dying inthe Town, orto their Burial, was not found: lyable 
for the Debr. ; 


The Lords conkidering the ordinaty Cuſtom of Burghs, found that asto 
the time paſt they would. not find them lyable for ſuffering Priſoners to go 
ont. with a Guard for any neceſſat cauſe, and found the Defenſe Relevant, 
that this Priſoner was let go out with a Guard for his health, or to the Kirk 
on the Sabbath, but found that Member of the Condeſcendence Relevant, 
that he went out to the Street and Taverns without a neceſſar Cauſe, though 
with a Guard , Relevant to infer the Debt : But found that in time com- 
ing they would have no regard to'that unwarrantable Cuſtome z but that 
Magiſtrates of Burghs ſhould only have power to let Priſoners come 'out 
of the Tolbooth under a Guard in the extream hazard of their Life by 
ſickneſs, and not without Teſtificats by Phyſicians or skilled perfons upon 
Oath, bearing the Parties condition to require the ſame, and that without 
great hazard, they could not ſufter delay to make Supplication to the Coun- 
ci] or Sefſion. 


The Lady Wolmet ' «1d Dankeith her Spouſe contra CMajor Bigger. 
. Eodem die, 


Fay Dowglas Lady Wolmet being by her Contra@ of Marriage Infeft in 
J the half of the Lands of Weimer, did with her Husband conſent to a 
Wodl(et of the whole Lands for 28000. merks, wherein there is a Back-tack 
ſetting the Lands and Coal to her Husband and her, the longeſt liver of 
them two for payment of the Annualrent of the Money : which Wodfſet the 
faid Jeas in her Viduity as Tutrix, renewed to the firſt Wodſetters Aﬀagney, 
and became perſonally obliged , both for the principal ſum, and Back-tack- 
duty, and took the Back»tack , half to her ſelf and halt to her Son the 
Heir; but after the firſt Wodſet , her Husband ſet a Tack of the whats 
Coal to his ſeven Children, for twelve years , they paying twelve hundreth 
merks yearly to the Wodlſetter , and two merks La to his Heir : which 
Tack expired in Ame 1663. after which the ſaid Jean Dowglas and. David . 
Cunningbame of Dankeith her Huſband, purſues Major Bigger as intromet» 
ter with the Coal for the half of the profite rofuny conform to the Back- 
tack, who alleadged Abſolvitor, becauſe the Back-tack , in fo far as it ex- 
ceeded the Ladies Joynture, was a Donation between Man and Wife, and 
was Revacked by the Childrens Tack, and being once Revocked, remained 
for ever Revocked , becauſe the ground of Law prohibiting Donatiaps be- 
tweenMan and Wite,and annulling the ſame,iſt morte confirmentsris introduc- 
ed ne mutu9 amore ſe ſpolient;, and therefore nothing can make them effectual 
but the Husbands continuing in the ſame mind to his Death, but-any fig- 
mfication of alteration of his mind , direQly or indirectly , though it were 
in his Teſtament or Codicil , or by any Deed whereby he owns the thing 
Diſponed , as. ſtill at his Diſpoſal , is ſufficient to annul the Wites Right, 
as if he ſhould grant a Wodſet of the ſame Lands, though without mention 
of his Wifes prior Liferent, given gratis ffante matrimonio, It would Re- 


r vock 
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a We the, —_ ſo that though the-Husband' Redeemed the. Wodlet, the 
Wiſes Right: would not Revive.': $o: here the Bilrns Tack being of the 
| "whole Coal fartweive years, doth wholly Revock the Back: tack, Astq the 
"I Wy I Hnladuringatheſe years, " but"for"ev | * '2dly, Th here1s.A minute 

Contratt betwixt. the Husbandy his Wife ari or of Fang iy , Clear- 

Aff Comes the change of his mind, _ reſtricting the Lady th Goh Life- 

rent. It was anſwered, that albeix ## jure eo ain 3:05 where theze was 
oraxlear afd<liquid excels fre Right, re ing] the:Right quite, 
0:any Deol eyideci A Cee Mr the Rude Will, "migie be lafhcient 

oo Recb3u3.>c Fet'that' Molds ngr'h IG, Wo here.the Lady, quite a certainty 

For Caſuvlicy, viz.' The poke, of {OY - Whicl® might. many! wayes have 

1 been ruined and unprofrable, in which. aaſe/ſhe would haye nothing for' her 

//\Joynture; And'ſo Fe * ds permintatio  ſpq,aut ja us. xetic; and ut thEtune ofthe 

:'Wodſet, was not of: mote yalue 1 | Haying and, ling! then; rhe Joynture 

:.6f the Lafids,' being-certaitt. 2dly , : This not. being, a pure Donation ,' the 

:i/Husband could: nor Recalit trill he had Reſtored his: Wife to het firſt Lik- | 

»:xent.; and-releaved her of all Burden and Diftrels the, had ſhſt1inediby the 
:(Wodſet © nertther had he own his minid x0 Change, Þutanlyan part.' And 

/.as to' the Contract” With"? alth , it; was, an | Cc mplation of a Markiape, 

::and was all 'founded: on >{AVaiicirig Sims 1 to Redeem the Wadſet, whereby 

the Back-tack ceaſed. 3dy, The Defender connot exclude the Putſaer, un- 

leſs he pay her all bygone years of her, Joyntare ſhe wants fhom 7] 4, to 

1667, :by Arreftments ind Proce es upon t the Back-tack , and free her of 

the principal Sum and Annualrefit, and fatisfie her of the dam ge ſhe has 

. Suſtained by Jying gut.of her, Likegeary-fbroall "vas a "If Huſfajniog a 
* long putſigt , whercinfhe is willing gpachu telces':: WOLLNES 


5 02 ny 
ry Thelondie reſpieet. bfthis offer and that Fon diq3 i” of to 
3 Free! and. xelicye:her., [flea let gid Rl Ng to Kt the for- 
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of the Lig At, the Lords do not Sala that Null by yup” Yofepein 
"or Reply.” 
” \The Lods-found-t the Nulliey andeoitte by way of Exception, it beings no 


; Heretable Right, requiring the prodution bf Authors Rights, - but increſpett 


,of this: a Title , J OT: the  vitious ſntromiſfion ro the ſingle 
"value.,' | | | 


Lord Levet contra Lord. McdonaH,  Eodem die. 


*He Lord Lovet LET the Lord 4 paula to count for the $uperplus 
of a Wodſert , from the Date of his Inſtrument of Requilition, 1n Aw#o 
| 1663, whereupon he had raiſed Summons in Anno 1667. It was alleaoged 
that 


I i. _ 


fo S 7 


at 
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that the Inſtrument was at the Defenders Dwelling-houſe, when he was out 
of the Countrey, and bear no produRtion of the Procutry, . and only an 
offer of a Bond, with a Clauſe of Infefrment in all Lovers Land < and did 
not bear an offer of Caution. It was anſwered , that the A& did not re- 
quire Requiſition by Inſtrument, but quevis inſinuatio Jufficit , and the In- 
ſtrument bear Delivery of a Copy to the Defenders Lady in his Houle, there 
being no Procutry , for the Purſuer offered now to produce the lame, and 
a ſurety by Intefrment was fufticient , the Ad of Parliament mentioning no 
Caution. | 


The Lords found that the Requiſition behoved to be by Letters of Supple: 
ment , at the Croſs of Edinburgh, and Pear of Leith , (eing the Defender 
was out of the Countreyy but Suſtained the ſame as to the Procutry , it 


" being now produced , and ſuſtained the offer of Surety , and Ordained it 


to be produced, Reſerving the Objeftions and Anſwers of either Party 
theceanent. 


Fobn Boyd contra Hugh Sinclare 


Fune t7. 1671. 


Ohz Boyd having a Right to ſome Teinds in 0rknay, purſues Hugh Sin- 

clay as Intrometter therewith, who alleadged Abfolvitor, becauſe he had 
Right to a Tack , ſer to umquhil Sinclar during his Life , and 
to his fiſt Heir attcr him , during his Life , and nineteen years thereafter, 
which is not yet expyred; for though the DefunQs elde& Son furvived 
him, yet he was never entered Heir to him, neither did he poſleſs thir 
Teinds , -and Diced ſhortly after his Father , bur it is not nineteen years 
ſince the ſecond Son Died , whoſe Retour is produced , as Heir to his 


Father, 


The Lords found that the eldeſt Son Surviving his Father, although he 
never Poſleſt, was the firſt Heir as to the Tack , and that he needed not 
be ſerved Heir, 


Alexander Alexander contra The Lord Saltoun. June 20. 1671. 


He Ear) of Hadingtoun having obtained a Gift of Baſtardy, and «l- 

timus heres , of umquhil Williom Gray, Provoſt of Aberdere , did 

affign the ſame to Alexander eAlexander, with a Proceſs thereupon, 

againſt the Lord Saltour, for payment of 5co00. merks due by him 
by Bond, to the ſaid umquhil Willizz Gray, The Detender alleadged that 
this Bond being granted for the price of Land bought by him from the Ba. 
ſtard , and of the ſame Date with the Contra of Alienation thereof; there 
was a Back-bond alſo of the ſame Date , by which the faid William Gray 
was not only obliged in Warrandice, but allo to procure himſelf Infett, 
holden of the Earl of Mar, to purge an Inhibition at the inſtance of 
Ramſay , and to procure a Right of an Appryzing, at the Inſtance of the 
Lord Newbeath. The Purſuer anſwered, that the King or his Donator was 
not obliged to fulfill theſe Obligements of the Baſtard , which were not l1- 
quide nor ſpecial. It was anſwered , that the Gift of Baſtardy, or »ltimns 
heres, not falling to the King by Forefaulture, or any Delinquence , but 
by Deficience of the Baſtards Heir , the Donator was in no better cale, as 
tq the fulfiiling of theſe Obligements , then the Baſtard or his Heir would 
be , if they were purſuing upon the Bond , who could not ſcek payment till 
the Qbligements in the Alienation , or Back-bond , which were the Cauſes 
of this Boad were fulfilled, 


Rr 2 Which 
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"Which the Lords found Relevant , as to the ſpecial Obligements of ob- 
taining Infeftnient, and purging the Inhibition and Appryzing , bur nor 
as to the general obligement of Warrandice , wherein no Diftreſſe was 


alleadged. 
Thomas Crawford contra James Halliburtoun, Eodem die, 


/ 
d bi Crawford having Charged James Halliburtown upon a Decreet 


| Arbitral for (payment of a ſum, He Suſpends, and alleadged that 

he was InterdiRted at that time , and that the Interditers did not 

- conſent to the Submiſſion , or Decreet: Atbitral., . The Purſuer 

anfivered , Firſt, That the Alleadgeance was not- competent/by Excepti- 

on,' but by Redution. 2dly, That InterdiRions had only rhe fame Effea 

as [nhibitions; and did operate nothing as to Moveables, or perſonal Exe- 
cution, even by way of ReduRion, | 


Both which Defenſes the Lords found Relevant. 


John Neilſon contra Menzies of Enoch. June21. 1671. 


Ohn Niilſon as Aﬀigney Conſtitute by John Creightoun, purſues Menzies 
.& of Erech for the Rents of certain Lands in Enoch upon this Ground, that 
' there was a Tack ſet by Jawes Menzies of ZEnech of the ſaids Lands, to 
the faid Johr Creightoun for nineteen years, for payment of fourſcore 
unds Scots yearly of Tack-duty, thereafter by a Decreet Arbitral, berwixt 
nock and his eldeſt Son Robert , he is Decerned to Denude himſelf of the 
faids Lands, in favours of Robert, reſerving his own Liferent : Afﬀeer which 
Decreet, Robert grants a ſecond Tack to Creightown, relating and Confirm. 
ing the firſt nineteen years'Tack, and ſetting the Land of new again for five 
merk of Tack Duty , in ſtead of the fourſcorepounds: After which Tack 
Robert Diſpones the Land irredeemably to Birthwood, but at that time Robers 
was not Inteft, but upon the very fame day that the Diſpoſition was grant- 
ed to Birthwood,, Robert Menzies is [nfeft, and Birthwood isalſo Infeft : Birth- 
woods Right by progreſs comes in the Perſon of James Menzies , the De- 
fender Roberts Brother. The Purſuer inſiſted for the Duties of the Land, 
over and above the fourſcore pounds, during the Life of old Jawes Men- 
zies, andover and above the Tack-duty of five merksafter his Death: For 
which the Defender alleadged Abſolvitor , becauſe he produces a Decreet 
.at his inſtanceagainſt Creightows the Tack{-man, . Decerning him toRemove, 
becauſe he was then reſting ſeveral Terms Rent, and failed to pay the fame, 
and to find Caution to pay the ſame in time coming. The Purſuer anſwer. 
ed , that the ſaid Decreet was in abſence , and was null, becauſe the De- 
fender Libelled upon his own Infeftment , and upon a Tack ſet to Creigh- 
tow: the: Tackſ-man by himſelf, and there was no ſuch Tack produced by 
him, or could be produced, becauſe the Tack , albeit it bear to be ſet by 
James MenFies , yet it was only ſet by James Men;zes his Father, and not 
by himſelf. | 
"The Lords found the Decreet null by Exception. 
'Whereupon the Defender alleadged that the Decreet at leaſt, was a colour- 
able Title , and he poſſcſſed by it bora fidetill it was found null , & bone fidei 


doſſeſſor farit fraFus conſumptos ſuos. © It was anſwered, that a Title that needs 
ReduRion, may be the Ground for Poſſeſſion bexa fide-but this is abloltely 


null by Exception, 244y,The obtainer of the Decreet was i» pefſime fide,becauſe 


IM. 


F 
; 
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;mediatly after the obtaining it, it was Suſpended, and the Tack-man was 
able to in{tru& that there was no Duties reſting at that time, and though 
Proteſtations were obtained, yet the Suſpenſion wasnever Diſcuſt againſtthe 
Tack\{-man, | 


The Lords Repelled this Defenſe allo. 


The Defender further alleadged, that albeit he would make no oppofi- 
tion againſt the firſt Tack, yet the ſecond Tack could have no effe& _=_ 
him, becauſe, before it wascled with Poſlefſion, Robert Menzies ſetter there- 
of, was denuded in favours of Birthwood, from whom the Defender hasRight, 
and itis unqueſtionable,that a Tack notattaining Poſleſſion, is no real Right, 
and that a ſingular Succelior , Infeft before Poſſefhion on its will exclude 
it. 2dly, As the Tack was not cled with Poſleſhon , ſo Robert who ſet it 
had no real Right in his Perſon when he ſet it , butonly the Decreet Arbi- 
tral, The Purſuer anſwered to the firſt, that he opponed his new Tack, 
which contained not only a Ratification of the old Tack , but a new Tack 
de preſenti , for five merk , and ſo was like a Charter by a Superiour 
with a #ovo damus , whereby the Tackſeman might aſcribe his Poſſeſſion to 
any of the Tacks he pleaſed ; and if this Tack had born expreſly, a Reſer- 
vation of the Fathers Liferent for eighty pounds yearly, it would have 
been unqueſtionably a valide Tack from tte Date, and Payment to the Fa- 
ther by the Reſervation, would be by vertue of the new Tack , as well as 


of the old So likewiſe the Tackſ-man might Renunce the old Tack, and 
retain the new z or if the new Tack had been taken without mention of 


the Old, the ſame would have been cled with Poſlefſlion, albeit it could not 
effeCtually exclude the payment of fourſcore pounds to the Father, during his 
life, as having a better Right by the Reſervation. As tothe ſecond Alleadge- 
ance, albeit Robert who ſet the Tack, wasnot Infeft when he ſet it 3 yer 
Robert being thereafter Infeft , his Right accreſced to the Tackſ-man in the 
ſame manner, as1t he had been Infeft before, fiFione juris. It was anſwer- 
cd to the firſt, that the new Tack did not bear a Reſervation of the old, 
but the Tack{-man having two Tacks in his Perſon at once , although he 
might quiteeither of them, or declare to which of them he aſcribed his Poſs 


ſeflion, before the intereſt of any other Party : yet not having fo done, 


be-muſt be holden to Poſſeſs by the firſt ; becauſe he continued to pay 
the Tack-duty of the firſt, and never payed the Tack-duty of the ſecond 
nill the Setter was Denuded. To this it was anſwered, that the payment 
to the Liferenter , who had a better Right, did not import the Poſſeſſing 
by the firſt Tack , and the Tack\-man needed not declare his option till he 


was put to it, but Law preſumes that he Poſleſſed by that Right, which was 
moſt convenient for him, 


As' to this Point the Lords found that the Tackſ-man might aſcribe his 
Poſleſſion to either of the Tacks he pleaſed , both of them being ſet for a 


diſtin Tack-duty, and that agibatur by the ſecond Tack, that the Fathers 
Liferent ſhould be Reſerved. 


As to the other Point, The Defender alleadged that the Infeftment of 
Robert who ſet the Tack , could not accreſce to the Tackſ-man 3 becauſe 
the fame day Robert was Infeft , he was Denuded in favours of Birthwoed, 
and he Infeft ;. ſo that it muſt be preſumed , that he was only Infeft to that 
effe&t , that Birthwoods Right might -be valide. 24y, It was offered to be 
proven , that Sirthwood procured Roberts Infeftment by. his own Means, and 
ſo it cannot accreſce to any other in bis prejudice. It was anſiyered, that 


who. 
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whoever progured the Infeftment of the Common Author, the' fiQion of 
Law.did draw. back to all the Deeds done by that Author, that might ati 
from that Infeirment, which cannot be divided or altered, by the ARing or 
Declaration of either, or both Parties. 


Which the Lords found Relevant, and found the Infeftment did accreſs 
to the* Tackſ-man 1n the firſt place, whoſe Tack was prior with abfolute 
Warrandice. 


Lord Badmerino contra Hamiltoun of Little Preſtown. June 22, 1671, 


Wiſhart in Leith did grant Infeftment of an Annualrent of 
fourty pounds yearly, out of two Tenementsin Zeith, in any part of them x 
Which Annualrentby progreſs belonged to Mr. Fokn Adamſon, and after the 
Canſtitution of the Annualrent , the two Tenements were Trantmitted tg 
different Proprietars, and now the one belongs to the Lord Balmerino, and 
the-other to Hamiltoun of Little Preſioun , the Annualrenter did only jn= 
ſiſt-ag-inſt Balmerino's Tenement , and upon an old Decrect of- Poinding of 
the Ground of that Tenement, hath continued in Polleſtion, and Diſtre id 
Zalmerino: Who having Sutpended on this Ground, that the Annualtent 
being out of two Tenements, whereof he had bur the one, he could be only 

lyable but for the one half. 


The: Lordsfound that the Annua!renter might Diftreſs any of the Tenements 
for the whole, but reſerved to Ba/merins his Relief as accords. 


Whereupon Balmerino now purſues Little Preſtouw to Repay him the half 
of the Annaalrent , for which he was Diſtreſſed, becauſe he having payed, 
&d liberate Little Pyeſtown of the Annualrent , which atfeRed both Tene« 
ments, they being now in different Heretors hands, behoved to infer a pro» 
portioial Relief, as is ordinar in all Annualrents, Conſtitute upon any Ba« 
rony or Tenement, which thereafter comes to be divided. The Defender 
alleadged Abſolvitor , becauſe he had bruiked his Tenement much more 
then tourty years before this Purſuit , free of any ſuch Annualrent 3 and 
therefore had preſcribed the freed.»m thereof; The Purſuer anſwered, that 
Preſcription was hindered by the Annualrenters Poſſeſhon , in getting his 
Annualrent , which thoygh it had been but by a Perſonal Obligement, it 
would have preſcrved his Right intire to all effects in the ſame manner, ag 
payment by a principal Debitor hinders the Cautioners Bond to Preſcribe, 
though he were free thereof for fourty years. It was anſwered, that albeit 
there might be ground for the Reply, - where the Annualrent is Conſtitute 
out of one Barony or Tenement, whereon Infeftment may reach the whole, 
yet it cannot bold in this caſe , where the Annualrent is Conſtitute upon 
two diſtin& Tenements 3 and where there behoved Seafing to be taken ups 
on both of them, and if omitted upon one, that-would be tree. 


The Lords found that payment of the Annualrent out of any of the-Te- 
nements, ſaved Preſcription as to both. 


Leſlies contra Alexander Jaffray. Eodem die, 


Eſties purſues Alexander Jaffray and others, for producing of Writs, 
'* and counting anent a Wodſet Right, as being fatisficd by intromi 


f fion, and that as appearand Hirs , ad deliberar dum, 


Wherein the Lords refuſed to Suſtain the Summons for Compt 


and Rcckoning, but only for Exhibition, albeit there was a Fonaige pro. 
uced 
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diced, -obferyed'by Dury upon the's 92'of March 1637, berwilt lim and 
Hyme 'of Blackadder / | whdrexivCompr and * -Retkotiing Was Suſt; fined” at an 
\appearand Heits: inſtanoe; ' the-Cuſtothiving eee finc ripe on 
this. 'Groundj? thar.no Dairy ſhould! bettbubled ro'Coniptr*rif © pin 
of 1boſe //>bho:whenithe-Comprt was: cloſed ,* cannot exoner thely" 

yet nay pat. _ to. nike] Legiecomrettation and Fiobarion i the: 


G15197 3 WY vg 
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' Duke, of, eg ace y Des! - . Lula. Lilpd 


AT +He Miniſter /of Hy ndein havin aincd"the "mw n PR. of 'G 
or >6uKvPthie Deke hy ho al TA <it the Mit tſter Poa lab 
Gle1b betorebextcnding. at eats $9o*Ai ers , "the" Farl upon er gp 
—_ ladopotten Polit thereof,” *atid could. d only _ Rs the Co 
was anſwered | Y Mira Mo A & ever, bein deligned 

ard or GlelbsÞur the Purltigs! Predeceſfo oe 
ſon theteof before the Mriſters, ef H flfon they. Fad,” Was but 
by cheiefufitrenceatid Fen «Tt was anfuyted;, that Aeennati © tri- 
enualis poſe for: Howlttwehu te de tiff JoTo.aiig r] rhe ſet was not onlyin Pat: 
{ſoit Abdel butXtirty years?” 'It'w vered, tht -albeit Pol- 
ſeffion thay! bes Title\'yet it may?be elidetl þ "p Purſuers Ri hey which 
cannot be. ken away- 2bilt Þ by Preſcription 5'w tte Lpoh the que on aroſe, 
how the Follerante: oe /Cufference of tht ers” Pofiemhon was pror 
bable,; 'whedae 'by Witneſs or n , ſeimg Tepas arices are ad oxginarly ſo 


wry 
: La fila ": FT the, ies Poſſe jon we were alleadged to kan 
Ye on yea as belong ging Apt] Dukes Tollerance covild 
otnly Sek by W War. Ts Al Ry ol , . if for fewer years , Guy 
nd the Telerans of. roots by Witneſſes, 192 


| Me. "Arthur Gordewn contra, Yd of/ Drew... ; Eodem ae. 


R.' 4arthar Gordow'as + Aſighey to a Decrett recovered againſt the 
M Dich of Drum, Charges him; therenpon.,' He Suſpends on this 
Reaſon, that the Debr being originally-due to a Defunct, his fo Execcus 
tors nommate}irecovereds ithe Decrettz and the one Epn'y affi tied the whole 
taMr. Arthur, whereby- he can onlyHhave R þ the balf. ” It was an- 
ſwered,: thatthe other Executor being Dea Baldte the 'Aﬀſighation, the 
Office accreſced tothe Surviver, 'who might lift all that' Was Mm tonis d;- 
funJi, not uplifted, It was: anſwtcl,- -thar*th bt was no" ore in bonit 
defunt; , but being eſtabliſhed in th E-xecuicht Petſan by Septencey, teſts. 
mentum fwit  6&ecBtu mes; -and/the DASSEBILctey half avi ed to cet 
to their Execiitore, am@ riot td accttſee. 


"Which the Lords SuRatned. y ae” > 4 - 7. mg 


' Lady' Ballagar cotitra tht Dramlancig, June 23, 16 7 I. 


He Lady. Bollagaribeing bygher:Contradt of Marriage provided to cers 

tau L ands, 'andamorgſt.dthdrs,), to the Landsof Bris, the Contratt* 
bears, that ſhe accepts of the faids Lands in full ſatisfaction of all further 
Conjuntt-Fee, Liferent, or Terce : ine was Infeft in the Lands of Birks by 
}-Huſband , but was not Confirmed by the Lord Drumlanrig Superiour, 
of whom the Lands held Ward. The Lady purſues the Tennents of _ 
or 


- 
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'periour, who 
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for Mails and. Duties. Compearance is made for' the Lord Dramlanrig $1. 
periour, Who craved preference , [becauſe the Lands are now! by Wayg 
in his hands by. the 3358s of the Huſband, and iminority of the Heir, Ang 
as for the, Ladies, Ine tment, it can have,no-effe@ againſt the : Ward, be. 
por. it is not. Confirmed, , It was ,anſwered,,that 'the- Lands being Ward, 


at | a S pred in-ſarisfaRion of 
any prior Debt, it imports a Renunciation ,and-'Diſtharge of the prior 


may defend himſelf with them all, So. here ,accepting of Lands in faci(- 
faction ota'Terce,” dogs*tigt Renunge; rhe: Terce,. as to the Lands accept- 
6a, 24ly.,-Albeit /this' Claulſe' could ſmport the Renuncing of all Terce, 
that can -never' be exterided to 'the benefite' of the Superiour., ..nor can 
it be underſtood: the” ContraRers mind;," to txtlude the wik om the 
Terce, to make it accreſce to the Superiour, in.both their. prejudices, 
becauſe the” Huſband: by-*the Warrandice-, tnuſt make out the Joynture, 
34h , Albeit,the Renunciation could. be profitable to the + Superiour , yet 
It being by this Clauſe in the. ContraG, the. Superiour cannot queſtion the 
Ladies Infeftment, which 1s the cauſe: of the Renunciation ,, but muſt ad- 
here to the whole Clauſe ,, nem qui approbat nan;reprobet. It was anſwer: 
ed, that the common Senſe of. this Clauſe of acceptance- does ſtill import 
a full Renunciation, neither 'can the; intention , -or, meaning of, the Par. 
ries import any thing ,. unjeſſe they had aded- accordingly; for it had 
been eafie for them to have faid , but prejudice of the Terce-, | as to thir 
Lands; ſo that the Terce being Renu the Renunciation is profitable 


6 all Parties having Iatereſt , becauſe the Right thereby Renunced is ſim- 


ply extin& : Neither needs the Superiqur approve. the Jnfefiment Un-con- 
firmed, by making uſe of the Renunciation}, tor as,there could be no pre- 
tence for that upon the naked Clauſe , without any Infeftment , fo the 
meaning can only be , that if the Clauſe had been, pertcRed by a valide 
Infeftment, he- could not have quarretted it. | | 

The: Lords preferred the. -Superiourip:and found the acceptance a full 
Renunciation of the Terce', both as to the Lands accepted, and others. 
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Helen Hume contra Lord Juſtice Clerk. June 28. 1671. 


Mqubile Hume of Rentoun having made ſeveral Provifi- 

[ ] ons to his Children, and amongſt thereſt to Helews Hume, and having 
recommended the ſame to his Son, now Juſtice Clerk 3 he gave a Bond to 
the faid Helen'of two thouſand Merks, payable upon Requiſition of fourty 
days ; the faid Helen purſued Regiſtration of the Bond, wherein it being 
alleadged that any Requiſition made was paſt from, by acceptance of Annu- 
alrent for Terms after. 

' The Lords Aſfoilzied from that Charge, until Requifition were made 
and new Requisition being made ſince, before the ExtraRting the Abſolvi- 
tor, The Lords Suſtained the ſame, It was further alleadged Abſolvitor, 
becauſe _ the Bonds granted by the Father was done on Death-bed, and 
the Bond granted by the Defender his Son was in his Minority , and he 
had Reduction depending upon the faids two Reaſons. The Purſuer re- 
plyed, that the Defender had Homologat the Bond in queſtion by a poſte- 
rior Contra, ' whereby he had appointed a yearly payment to his Mother, 
in ſatisfaction of this and the other Portions. The Defender duplyed, that 
that Contra& was no Homologation , being Subſcribed by him when he 
was Minor, having Curators, without their Conſent, and fo is null by Cxs 
ception, The Purſuer triplyed, that the Defender had Homologat the ſaid. 
Contra& and Bond in queſtion by theſe Deeds. Firſt, That after Majority 
he had payed Annualrent. 24ly, That he had purſued Exhibition and Re- 
giſtration of the ſaid Contra, and thereupon had obtained the ſame Re- 
giſtrat, and the Decreet Decerns Letters to be Direct ar his Inſtance there. 
upon. It was anſwered, that the payment of theAnnualrent, albeit voluntar, 
though it may exclude repetition of it ſelf, it cannot infer Homologation of 
the whole Bond, eſpecially the payment being made by a Brother to an In. 
digent Liſter. 3dly , Payment of Annualrent cannot Homologat a Con- 
tra, which is null by exception. 4thly, Any payment that was made,was af- 
ter the Decreet of Regiſtration, and ſo neceflar; and as to the Exhibition, 
the purſuing for a Delivery of a Writ doth not import the approbation of 
the contents of it, but only a calling for it, becauſe the Writ belongs to 
the Subſcriber thereof, though he may quarrel the obligement therein coti- 
tained, and albeitthe Writ was ordained to be Regiſtrat, yet there was nei- 
ther Charge nor Execution uſed thereupon, ; 


The Lords found the payment'of the Annualrent in manner forefaid not 
to import Homologation, but they found that a Writ Subſcribed by a Minor 
without Conſent of his Curators, as it might be Ratified, fo it might be Ho- 
mologat, and that it was de faZo Homologat by this Decreet of Regiftra- 
tion, containing neither Reſervation nor Proteſtation for quarrelling the 
Writ Regiſtrat. 1t was further alleadged , that the new Requiſition was 
null , bearing to proceed on a Procutry , and not bearing the Procu- 
try produced. It was anſwered, the Procutry was not called for, 
and that the having of the Writs, which the Requiſition mentioned , did 
import a Power to Require, 2dly, This is a Dilator after a Pe- 
remptor. | : 


The Lords found the alleadgeance upon the nullity of the Requi- 
fition Receivable after the Peremptor, and Suſtained the Requiſition, 
the Purſuer producing the Procutry , which was the Warrand there- 
of before Extrac, | 


Sf | | Fox- 


42 5 The Decifions of the Lords' of Seſſion, 


Forbes of Watertoan contra Shein. Eodem die. 


| Hh of Watertoan purſues Reduction of an Apprizing cx capite inhibitis. 

zis, The Defender alleadgedAbſolvitor,becauſe the Boad which was 
the ground of the Inhibition is ſatisfied, in ſo far as there followed there. 
upon an Apprizing, which came in the Perſon of the Debitors appearand 
Heir, and ſo is Redeemable from him, for the Sums he truly payed by 
the AR 1661. betwixt Debitor and Creditor; and it is offered to be pro- 
ven, that the Sums he payed are ſatisfied by Intromiltion with the Rents of 
the Apprized Lands , or what is wanting the Detender will inſtantly fſatisfie 
or purge. It was anſwered, that albeit the AQ of Parliament had declar- 
ed that Apprizings might be ſatisfied by payment of the true Sums payed 
forthem by the appearand Heir, that cannot extend to this Bond, or Inhi- 
bition, or Reduction thereupon , for the Purſuer may paſle from his Ap- 
prizing , and yet make uſe of the Bond, an1 this alleadgeance will only 
be Relevant when he inſiſts upon his Apprifing: 


The Lords found the Defenſe Relevant , that the ſatisfaction of the Ap. 
prizing on the Bond did to all effe&s fatisfie, and extinguiſh the Bond it 
ſelf, - 


The Creditors of Balmerino contra The Lady Conper, 
Eodem die. 


HeDeceaſtLord Cr per having madean Heretable andirredeemable Right 

;  ofhis whole Eſtate and Dignity to his Lady and her Heirs : The Lord 
Balmerino his neareſt Heir in the Eſtate, making uſe of the Names of 
certain of his Creditors, that he might not be neceſſitate to enter Heir, be- 
fore theevent of this Plea, purſues a Reduction of the ſaid Diſpoſition, as 
being on Dcath-bed, The Defender alleadged, Firf#, That the Reaſon 
ofReducion,as it is Libelled,is not Relevant, that the Defun& contraced a 
deadly Diſeaſe before the making of the Diſpoſition, and that he Died of the 
- aid Diſeaſe, which is not Relevant, unleſs the particular Diſeaſe were con- 
deſcended upon, otherwiſe it will rematn conjeQural and unſure, and Wit- 
neſles cannot diſtinaly Depone whether he was ſick or not, ſpecially he be- 
Ing an oldManyſo that they could not diſtinguiſh betwixt ficknefſe and weak: 
niefſe through old age. 2d/y, The Reaſon is not Relevant, unleſs the Dil- 
aſe were alleadged to be worbus ſonticus, that might afte& the Mind , and 
infer a weakneſſe, which is different from Fatuity or Inſenfibility. © 3d, 
"The Defender alleadged Abſolvitor, becauſe he offered him to prove that 
the Defun& was in Health the time of the Diſpoſition , at leaſt in as good 
Health as he had been for ſeveral years or moneths before, when he did 
go ordinarly :abroad to Kirk and Mercat, about all his Affairs, at leaſt if 
he had any indiſposition, it was not #»pedimentumrebus agendis, becaule it is 
offered ro be proven that he conſtantly put on his Cloaths, and walked up 
and downhis Houſe, convoyed Strangers totheir Chambers freely without 
| being helped or ſupported, and in the ſame manner went down with others 
to their Horſe to the Green, made ſeveral Accomptsand Bargains, and fre- 
quently Played at Cards, all which muſt neceffarly infer his Health, unleſs 
acircumſtantial Diſeaſe were condeſcended upon and proven, 24dly, The 
Defender * offered to prove that after the Diſposition, the Detun@went 
- to Kirk and Mercat,- atleaſt to oneor other of them, which the Law bath 


| allowed as unqueſtionable evidences of Recovery of Health , and _—_ 
; ere- 
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therefore'is Relevant, though Sicknefſe was ſpecially proven to have 'been 
Contra&ed before, and condeſcends that the Diſpoition being Dated the 
eight of December 1668. upon the Thersday immediatly afterthe Defun&went 
to the'Mercat of Conper , 1t .being the Mercat \day, and -upon:the Sabbath 
thereafter.heard Sermon in the Kirk of Couper, The Purſuer anſwered, that 
this Reaſon of Reduction is moſt Relevant, and in the ſame Terms, that the 
Reaſon of Death-bed has alwayes been Libelled '; neither was itiever found 
necefſar to condeſcend upon morbes fonticus, but as Craig expreſies it ſufficit 
morbus precetat &- mors ſequatur , before the Defun&igo abroad , yet pro- 
batis extremis preſumuntur media,ttis (till, preſumed that(o long as the Defun& 
-after the Diſeaſe remained within Doors, that theDiſeale contmued , and 
that preſuwmptione juris & de jure , neither doth it admit a contrare pro- 
; bation, by alleadging that the Party convaleſced wedio tempore , otherwiſe 
| then by his going out to-publick Meetings at -Kirk-and Mercat , nor is there 
any neceſſity tocondeſcend on the kinds.of Diſeaſes, which even Physitians 
themſelves, and the moſt skilful can- hardly determine. And-asto the firſt 
Deferiſe,offering tojprove that the Detunct was41n Health.it 1s contrare to the 
Libel, and no ways competent , for in the cafe of :contrare alleadgeances, 
the Purſuer offering to prove Sickneſs, and the Defender offering to prove 
-Health at'the ſame'time, the Purſuer'as being-in.the Libelmuſt be preferred, 
-eſpecially-considering that where ſuct®Deeds are procured 'through .impor- 
tunity from 'Sick and Weak Perſons, who would do any thing toget leave 
40 Dic'in peace, the Contrivers by the ſame facility may debar :the acceſſe 
ofany,but ſuch astheyhave confidencein,and whohavecuncurredwith themin 
the'Contrivance, ſo that the Diſponers Sickneſle is difficillime probationis, yet 
RI——_— ſsfficit,as in this caſe within a day or two:ofthe Diſposition, my 
(Lord was'put to violent nature toattempt to goto the Mercat,and threedays 
after 'to the Kirk , in both which attemptshe failed, which doth ſufficient» 
ly preſume that he was'Sick before, and was not able to cover his Sickneſfe 
for a lietle' time to attam the Evidences that Law requires to .irfer Health, 
buvif a contrare- probation ſhould be'Suftained, or preferred asmore pregnang, 
and which would be'by familiar Perfons in the Houſe,and concurrers in the 
Contrivanee, 'this ancient and excellent Law, wouldeagly be elided, and 
as to the'evidences of Health they are'no way Relevant,neither are.any pri- 
vate-aQts, but the'Law'hath juſtly derermined . that the Diſponer.muſt ap- 
pear publickly in the ſolemneft Meetings, that thereby, it may be known 
that/he'is able toubide the Air,and that matters of this importance be not 
probable' by 'two- picked our prepared Witneſles', but that. therfamine be 
cleared by-the whole Writmneſfles of aKirk or "Mercat, which cannot all be 
Brybed, and no few Witnefles dare adventure ti | Mrgasoar yon a 
mon knowledge, fothatno' private'or 'domeſtick as in.or about the Houſe 
can tbe-:equivaltent to coming 'to*Kirk and Mercat, * And as to the ſecond 
'Defenſe,-that the Defunt came out to Kirk and 'Mercart, it ought tobe; Re- 
pelled, becauſe the purſuer offers to prove that he was "tr T he Pur- 
ſuer rn 'thavthe R ware Reva ge it were.cqndeſcend- / 
ed quowodoWapported; ant that it was b ding the .. under 
the Oxzey, or 'by 'the Elbow, 'bur' it is nick ORE 6 ee tar the 
Iefuntt took any'6t the Compatiy by the hand,” or- that they took him | 


by the hand, eſpecially fitwas '1n:ru or uneven places,_ in reſpet ofthe 

Ddefuncts age, andthat Wir-offered$*te' oghrby, "he was on AC» * 
K K | in ſuch places; 

and rforthis there was Meadged a Pradtique lately done'by the Lords betwine » 


 cuſtomed to-take thete "who walked vi ant he hand in 
Aurgilles "ain "Paris whereby = Ditpolition by Pargillas was Suſtained, 
” Sſ 2 "a 
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becauſe he came to the M-rcat of Calder , albeit he was helped to and 
from his Horſe, and up and down the Stairs, and that he was not able totel! 
Money, and was never at the Kirk thereafter - and hkewiſe a PraQtique jn 
Anno 1647. was alleadged , whereby Graham Merchant in Edinburgh hay. 
ing made a Dilposition tohis Wifes Daughter, the ſame was Suſtained, be. 
cauſe he Lived along time and did his Aﬀairs in the Houſe , and wrote the 
Diſposition, being two or three ſheet of Paper, all with his own hand, which 
is found ſufficient though he did not go our to Kirk or Mercat. The Pyr. 
fuer anſwered, that the Reply was moſt Relevant, even though the ſupport- 
Ing were only by the hand, Jor albeit where there were reiterat aQts of pg, 
ing abroad without 'design-, fuch circumſtances would'not be noticed, yet 
where the going abroad was ſonear to the Diſposition , and evidently done 
to validate the ſame, it hath been ltimus conatus nature, and hath not been 
of cuſtom, but of neceſſity, ſo that when ſuch an attempt is made of dexign, 
it theDiſponer have not ſo much ſtrength as to walk without the help of any 
hand, it inters clearly the weaknelle and continuance of the Diſeaſe, The 
Defender repeated his alleadgeance, aud offered to prove that not only the 
Defun& went out to Kirk or Mercat , but that he went freely by his own 
ſtrength, no Body touching him, | | 


The Lords being desirous that neither Party ſhould have the ſole proba- 
tion by picking out ſuch Witneſſes 3s made moſt for them, but that all the 
Witneſſes might be adduced, did before anſwer appoint. either Party toad- 
duce Witneſles. to inſtru the Defunas condition the time of the Diſposi- 
tion, and thereafter, and anent the manner of his going abroad, and there 
being a great multitude of Witneſſesadduced by either Party,the Lords con- 
fidered the Relevancy and Probation-both together,by which theLoxdsfound 
that theReaſon ofReduQion was releyantlyLybelled,and tharit was ſufficiently 
proven,that the Defun@ had contrated theDiſcaſe whereof heDicd before the 
Diſposition; andas to theDefenſe andReply theWitneſſes proved all clearly,that 
-he was ſupported to the Kirk,and from it,and that he fell aſwoond in hisreturn, 
but the Lords found it not neceſlare that the PefunR ſhould both go to Kirk 
and Mercat unſupported , but that either was ſufficient, but that where 
both was attetnpted ſhortly after, and. upon deligo, the manikeſt failing in the 

-attempt in” going to the Kirk, did much weaken the prior attempt 1a go- 
ing to the Mercat : As to which the Lords did conlider that the going free 
to the Mercat- behoved to include the free going to the Mercat place, and 
returning back from the ſame, not being ſupported in any: place of the. way, 
fo that albeit many Wittiefles Deponed the Defun& walked . freely, none 
being by hit in ſome pares of the way coming and going, there' was, no 
nhmber” if Witneſſes that proved his walking freely. all the way coming 
ahd 'going,” even while he was within the Town, , but,that many,Witnelles 
proved” that he was ſupported, fone in the whole, way, and ſome asto ſe- 
veral places, 'fome by the 'Oxter, ſome. bythe Elbow, - and. moſt by the 
hand. 33 22 J£3 32 "T0 75 0 TIA T —_— : 
Therefore the Lords found: the Rey Relevance ſypporting evenby the 
hand, in any Þlac e of 'the” ya within, the, Town,,, whether Even ar Rug- 
IF and found the fathe cently proven, and; therefore Reduce1 the 
i{pofition,” albeit the Defunds cuſtom tq take thoſe who walked. with him 
By the Hahd' was alſo proven, whereunto. they had no regard, 'this going 
to Mercit beitlg fo ſoon after the Diſpoſition, , and. ſo evidently,of delign 
to*validat it, 5h the Detun& neyer having gone. out after, except-t0.:the 
Kirk when lie was ſupported, and fella ſwoond-;, and as to the Pradique, 
that in «Nimo* 1647. way, ngt produted, but. it. was,.1n confulgrationiof a 
ob <5 if ont a un 


f The Deciſions of the Lords of Seſſion, 745 


Sum left to the Church by that Diſpoſition, and was generally cryed out a- 
gainſt by all Perſons, yet nas hirundo, &c. And. as for Pargilleis Caſe, 
+ the Lords peruſed the whole Debate and Teſtimonies, and found that Per- 
gilleis Lived near a Mile from Calaer, and thar being an old Guttiſh Man 
- he was accultomed to be helped toand from his Horſe, and that he Rode 
to the Town, but that he Lighted then and walked freely through the Mer- 
cat, andupa Brae t@ my Lord Tarphichans Houte, and returned again to 
his Horſe without any help, either by the hand or otherwiſe, and regard- 
ed. not that he was helped up and down Stairs, or to and from his Horſe, 
which the Law doth not require, but only the going freely from the 
Entry of the Town to the Mercat place, and back again unſupported, 


The Lordsdid alſo find none of the private acts alleadged upon Relevant 
to prove Health, or equivalent to going to Kirk or Mercat , andthat there 
was no neceſlity to condeſcend on particular Dilcaſes, 


Foachim Burnmaſter contra Captain Diſhingtoun, June 29. 1671 


C Aptain Diſbingtownhavingobtained aDecrect beforethe Admiral, Adjudging 
a Ship taken by him at Sea the time of the late War with Holland, 
whereot Joachim Burnmaster was Maſter, the ſaid Joachim raifed ReduQtion 
of the faid Admirals Decreet, on thytle Reaſons, that his Ship and whole 
Goods did belong to the Subje&s of Sweden, his Majeſties Allies, and who 
had a particular Treaty with the King, bcarihg expreſly, that no Perſon 
ſhould be Sciſed who had a Swediſh Paſs, inthe Terms patticularly expreſt 
in the Treaty z Which Paſs the Purſuer had, and produced when he' was 
taken, and yet he was declared Prize, upon pretence that three of his Com- 
pany were Hollanders, albeit the Treaty bears expreſly that where ſuch a 
Paſs is found wlterius nihilexigatur, & in bona aut komines nullo modo inquira- 
tzy , and upon pretence that the Oaths of the Maſter aud Company were 
contrare to the Paſs, and proved that there were other owners then theſe 
in the Paſs, and other Goods, viz. 15, Hogs-heads of Wine, anda quantity 
of Wine and Brandy: wine,and Paper. and that the Ship 1n queſtion was not 
then Bought by the Swedes ; nordid not go to, or from the parts men- 
tioned inthe Paſs, albeit none of theſe faids points be Material, nor did infer 
that the Ship, or Loading, or any part thereof did belong to the Kings Ene- 
wies, but did belong to the Swedes his Allies and Confederats ,. fo that 
albcit- they had -had no Paſs, oran unformal Paſs, their Goods could not 
be taken from them, there being no Article in the Treaty declaring, that 
the not having a full and foringl Paſs (ſhould make ſuch Ships Prize, but only 
that the having thereof ſhou]d keep them , from all queſtion or inqui- 
ry. -The Deteuder alteadged Abſolvitor,  becaule the Decreet of Adjudica.. 
tion was juſtly and Warrantably given, for Contrivances the time of the 
War being moſt. ordinar, the Dutch did reguently, pallig their Trading un- 
der the pretence of the Kings Allies ; and itthis Caſe it is evident, that the 
time of the Paſs this Ship was in Holland , of a Dutch Build belonging» to 
an Ho{lander Refiding there, and no pretence of Buying the ſame by a Swede 
for a long time after, as appears by the* vendition prodnced, which does 
not bear that the Ship was ſold to any Swede, or for their uſe, but to a 
Swediſþ Faftor.in Holland, wathourt mentioning to whole uſe, and fo is juſtly 
ſaſpe& to have been tor -an:.other Dutchmeyns. ule, elpecially being found 
Navigable with three Dutchmey.3n the Company, and, no Swede hath ever 
yet declared upon Oath- that this-Ship and Goods belonged to them.,, for 
by a*Cernificatiofathe Swedi/b Chamber of Commerce Produced, that.twa 


Swede 
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Bwettes did declare that they'intended to Buy a Ship in Holland, called the 
blew Lilly, and yetthe Paſs of the ſame date'bears, that they ſwore that 
the blew Zzlhy belongsto themſelves and no-other, and by the vendition the 
Name of the Ship was not the blew Zilly, ſo that all hath been but a Con- 
*trtvance, and that there is nothing produced that neceſfarly evinces that 
the Ship and Goods belonged tothe Swedes only , and ſeing the Paſs is fo 
palpably falfe in all the ſubſtantialpoints required by the Treaty, and by the 
Oath of the Purſuer himſelf, he cannot cloath himſelf with the Treaty, which 
he hath ſo grofsly tranſgrefſed , nor hath he adduced ſufficient proof that 
*the Ship and Goods belonged to the Swedes. And whereas it is alleadged, 
that the being Sailed with Ho/landers isno ground ofSciſure by theTreaty,the 
ame is, opponed, which in the next Article ro that alleadged upon for nor 
-enquiring in the Men and Goods, bears that Seiſure ſhall not bemade where 
ſuch a Paſs is niſt gravis ſuſpitio ſubſit, and there could be no better ground 
of ſuſpition, then that the Maſter when he was taken acknowledged the 
Contents of the:Paſs not. to betrue, or conform to the Treaty, and that a 
conſiderable part of the Company) were Dutches, and as for apy Letters pro- 
duced, they are impetrate fince the War upon misintormation. 


The Lords adhered to the Decreet of Adjudication, and 4ſfoilzied from 
the Redu&ion , and found the verity of the Paſs canvelled by the Teſtimo- 
nics of the Skipper and Company , andthe Certificat, and that moſt of the 
material requifits in the Paſſe were wanting , and no ſufficient E- 
'vidence that the whole Ship and Loadning *did truely belong to the 


Swedes. 


Beidmen of the Magdalen Chappel contrs Gavin Drifdail, 
Fune 30. 167 Is 


Anet Rud having mortified an yearly Annualrent of a Merk Scots, out of 
[| a Tenement of hers to the poor Beidmen of the Magaater Chappel; they 
purſte Gavin Dreſdail, now Heretor of the Tenement, for Poinding of the 
Ground £ Who alleadged Abſolvitor, becauſe he has bruiked the Tene- 
ment free of that #nnualrent for more then fourty years, ſo that the Right 
thereof is prefcribed. It wasanſwered, that preſcription runs not againſt the 
Poor,and things mortified for pious uſes. 2dly, Theyare in the ſame condi- 
tion with Minors;havingOverſeers choſen yearly. 3dlz,The years of preſcripti. 
on miſt be accompted, abating the times of Peſtilence'and War, when there 
was no 'Seffion, It 'was anſwered, that preſcription was the great ſecurity of 
the Leiges, and hath'no exception by the 4& of of Parhament, but only 
Minority, and neither by the Civil Law or our Cuſtom, is the time of pre- 
feription compred per termpus ntile , but per temps continuwm, in regard of the 
length of rhe cription. 

_ The Lords Suſtained the Defenſe of preſcription, and Repelled the 
Replyes. 
_. ©, Brody of Lethim and the Laird of Riccartoun contra The Loyd 
Kenmure, July 1. 1671. 


Rvdy of Lethim as having Right from Riccartown , having ſeveral years 
B 'agge obrained'Decreet againſt the Tennents:of the Mains of Kenmare, 
theresfter upon a-motion for ithe Viſcount .of Kexmere the Decreet way 
CE Cork ans Purſuers defire 'out-their Decreet. Je was alleadged 


thzt*t}tic Cauſe "having yen over 1everal years, 'wuſt be wakeneds It was 
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anſwered that there being a Decreet pronunced , - there was no more 
Proceſs depending, and ſo needed not be wakend. It was anſwered, that 
a Decreet though pronunced, . not being conditional to a day, but being ab- 
ſolute, and thereatter ſtopped , in reſpe@ the ſtop takes off the Decreet; 
the Proceſs is in ſigts quoprius. It was anſwered, that the ſtop doth 
not recal the Decreet, but only hinders the Extra thereof till the Supplicant 
be further heard, and it is his part to 1nfiſt in the Bill, and that it would 
te of very evil conſequence if ſtopped Decreets were recalled, for then not 
only wakening would be neceflar, but in caſe the Parties ſhould Die, Tranſ- 
ferance ſhould be raiſed, and ſeing wakenings are not requiſite in concluded 
Cauſes, much leſs after Sentence 1s pronunced? 


The Lords found no neceſſity of wakening, but allowed the Defenderto 
propone what further he had to alleadge, 


Laird of Balfour contra Mr, William Dowelaſſe. Fuly 4. 1671. 


| He Earl of Airlies Eſtate being Apprized by Mr. William Dowglaſſe 
ſince 1652, after the Legal was expired Mr. William was Infeft, and 
after hisInfeftment,the Laird of Balfour Apprized the ſame Land ,and there- 
upon purſues the Tennents for Mails and Duties. It was alleadged for the 
firſt Apprizer that he muſt be preferred 3 Firſ# , Becauſe he has the only 
Right, having an Apprizing expire#, and -Infeftment thereon, before 
the Purſuers Apprizing was Led, ſo that eo momento that he was Infeft ypon 
his expired Apprizing, the common Debitor was fully Denuded, ang there 
wasno Right of Reverſion, or any other in his Perſon that could be Appriz- 
ed thereafter, It was an{wered, that by the A& of Parliament 1651. be- 
tween Debitor and Creditor : Itis provided that all Apprizings Led with- 
in year and day of the firſt cffectual Apprizing ſhall come in therewith parz 
p-ſſ#, and therefore the Purſuer having Apprized within year and day af- 
ter the firſt Apprizers Apprizing becam?2 efte&ual by Inteftment, he muſt 
come in with him pari paſſ# by the ſaid At, which makes no difference of 
expired, or unexpired Apprizings, and by that ſame A& the Debitor is 
not ſo Denuded by the expiring of the Legal and Infeftment, but that year 
and day is ſtill allowed to ſubſequent Apprizers,which in effe&t is a prorogati- 
on of the Legal as to Concreditorss It was anſwered, that the A& of Bar- 
liament is opponed, bearing that Apprizings before, 'or within year and'day 
after the firſt etteRive Apprizing ſhall come in pari paſiu,as if one Apprizing 
had been Led for all, which neceſfarly imports the calculation of the year ' 
to be from the date of the firſt effeive Comprizing. and not from the date 
of the Infeftment or Diligence}for the coming inas if ore Apprizing had been 
for all, muſt relate to the Decreet of 4pprizing, which as it is clear by the 
Letter of the Statute, ſo alſo by the Narrative and Motive thereof ;-bear- 
ing that Creditors did not know the condition of their Debitors Eſtate, which 
might be Apprized before they could do Diligence, whereas before they had 
only the benefit of Reverſion, forremeed whereof the Parliament brings in 
all Apprizings that. are before, or within a-year, after the firſt effe&ual Ap- | 
* prizing, which betore would have carricd the ſole Profkrty, and faZione 
Juris, (tates all theſe Apprizingsas Led in one day, fo that the remeed is 
ſufficient, 'by having a full year afterthe date of the Apprizing, and Cor- 
reQory Statutes are to be {triftly Interpret, and if the date of the Diligence 
be the Rule, an Apprizing after twenty year might be brought to admit. a 
new one deduced after all that time, and not only fo, but. the Mails and 
Duties would belong proportionally to the laſt Apprizer for twenty years © 


befors 
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before it was Led. It was anſwered, that the year indulged by this aq 
© of Parliament to Concreditors, mult be from the time the Apprizing is effecy. 
al , for the words of the Statute bears, all Apprizings before, or within 
ayear after the firſt cffe&ual Comprizing e*c. {othat the yearmuſt not run 
from its being an Apprizing , but from its being an effeCtual Comprizing 
and ſo from the Infettment or Diligence, neither is the inconvenience ſhun. 
ned otherwiſe, for the only way thea known tor publication of real Riphts 
wasthe Regiſter of Seifings, and not the Regiſter of the Allowance of Ap- 
prizings, which is only made neceſlar by an AQ fince , and ir is very eatje 
to make ſimulate executions of Apprizings, by taking away the Copies of 
Denunciation of the Ground , and Citation at the dwellingHouſe of the 
'Debitor 4 but if once a Seifing be in the Regiſter, all provident men take 
notice thereof, and albeit a Charge be ſufficient in ſtead of a Seifing which 
is not Regiſtrat , yet the ordinar way of compleating Apprizings, which the 
Law notices is Infeftment , and ſeing Apprizings are now rigorous Rights, 
carrying any Eſtate without conſideration of the value, 4s Correftory of 
them ought to be extended ex £que,and the more wayes Concreditors have 
for getting notice of the Apprizing of theirDcbitors Eſtate the better,neither 
2re the evil conſequences upon the other hand of any moment,it being the firſt 
Apprizers fault (1f not his fraud ) that he obtains not Infeftment, or does 
Diligence therefore, for he may of purpoſe lye dormant, not only till year 
and day run, but untill the Legal espire, and thereby cut offthe Di] igences 
of all other Creditors,as in this very caſe the irredeemable Right of an Ear. 
dom ſhall be carried for 1500. pounds, andall the other Creditors excluded 
ſo that the Apprizing is ſo far from making the caſe better, that it makes 
-3t much worſe , as latent and fraudulent, for it cannot be imagined that 
if the ſecond Apprizer had known that the firſt Apprizing was Led , but 
that he would have uſed Diligence within the yeat, at leaſt within 
the Legal, for ſo ſoon as he ſaw a Seifing in the Regiſter, he did imme- 
_ diatly Apprize. 

The Lords preferred the firſt «Apprizer , and excluded the ſecond, 
and found that the year is to be reckoned from the date of the firſt effeu- 
al eFpprizing, and not from the Diligence, whereby it becomes effeQual. 
In this Proceſs the Lords Suſtained this Reply, that the firſt Apprizing 
was to the behove of the common Debitor, or hiseldeſt Son, and that they 
would purge the fame by payment of what Sums were truly payed for it 
to the Apprizer, according to the ſaid A& of Parliament x66r, without 
any Reduction or Declarator. 


FHelen Hume contra The Lord Juſtice Clerk, Eodem die. 


Here being a Bond granted by the Laird of Rentoun to Heles Hume 
| his Daughter, obliging him and his Heirs to pay the Sum to her at 
her Age of ten years compleat with Annualrent , ſo long as ſhe ſhould 
ſuffer the ſame unpayed, and then ſubjoining this Clauſe , that in caſe ſhe 
ſhould die unmarried the Bond ſhould be void :* Whereupon the ſaid He- 
ten parſues the &ord Juſtice Clerk her Brother , who alleadged upon the 
foreſaid Clauſe, that the effe& thereof muſt neceſlarly be, that the ſaid He- 
len ſhould make no voluntare gratuitous Right in prejudice of her Father 
” or his Heirs, that the Sum ſhould return if ſhe were not Married, It was 
anſwered, that this Clauſe not being the ordinar Clauſe of Subſtiturion, 
Proviſion, or Return, cannot be underſtood a Suſpenfive Clauſe, hindring 


* the lifting of the Money, neither yet a reſolutive Clauſe in caſe the _ 
Sg aer 
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ſuer Marry not, bur it can only have the effeft of a Clauſe of Subſtitution, 
that if the Purluer died Un-married, and the Sum un-uplifted, or Diſpon- 
ed: her Fathers Heir is preferred to her own Heir , or neareſt of Kin, 
for the Term of payment being her age of ten years , the might then lift 
the Sum , and there is no proviſion to reimploy it of this Tenor, or to find 
Caution to Reſtore, if ſhe were not Married, It was anſwered, that this 
Clauſe cannot be interpreted asa naked Subſtitution , but as a condition of 
the Bond, equivalent to that which 1s frequent in Proviſions of Children, 
and Contradts cf Marriage, that in caſe the Party had no Children, the ſum 
ſhould return, which was always interpret more than a fingle Subſtitution, 
andto importa Condition or Obligation againſt any voluntar Deed, or Diſ- 
poſition : And though the Party be thereby Feear of the Sum ; yet it im- 
ports a limited Fee, with a Provifionto do no Deed in the contrair, with- 
out a Cauſe onerous: and albeit Re-imployment of the ſum be not expreſt 
:n this Bond, it is implyed in the nature of it. 


The Lords found , that ſeing the Bond had a particular Term , and no 
Condition to Re-imploy +: and the queſtion now was only of yoluntar Diſ- 
poſitions, without Cauſes onerous , whereof there was none at preſent ex- 
iſtert, The Lords Decerned the Sum tobe payed to the Purſuer, reſery- 
in to the Defender his Reaſon of preference _ any Diſpoſition, or 
AKonation, without a Cauſe onerous, it the ſame ſhould happen to be 
made, | 


John Mccrae contra Lord Mcdonald. July 6. 1671. 


Ohn Mtcyae as Heir to John Mccrae his Goodfire, purſues the Lord Mc- 

donald, as Heir to his Goodfire, for payment of a Bond of 400. merks 
in Azno 1629, granted by the Defenders Goodfire to the Purſuers Good- 
fre. The Defender alleadged abſolvitor , becauſe the Bond is preſcribed. 
The Purſuer replyed, that the Preſcription was impeded; partly by Minori- 
ty, and was interrupted by a Citation at his. Inſtance, againſt the Lord M*. 
donald, It was anſwered , that the firſt Citation made, was null, being at 
the Mercat Croſs of the Shire , by Diſpenſfation , upon. an unwarramable 
ſuggeſtion,, that there was not ſafe acceſs to him, which has been paſt of Courſe 
by the Servants of the Bill-Chamber , whereas they ought ſpecially to have 
repreſented the ſame, and the confideration thereof to the Lords. and fo 
being ſurrepritiouſly obtained, pericw/o petertis, it can import nainterrup* 
tion. 2dly, The Execution at the Mercat Croſs, bears no leaving, oraf- 
fixing of a Copy, And as for the ſecond Citation , it is but one day be2 
fore the tourty years be compleat, ' which being ſo ſmall a time, is not to 
be regarded in Preſcription , nam Lex wor ſpeffat minima , and it isal- 
fo null , though it be -done perfonally , as falling with the firſt Execus 
non, . . 

The Lords found that the firſt Citation was ſufficient to interrupt Pre- 
ſcription , although it had not been formal, through want of a Gopy, and 
declared they would ſuſtain the Proceſs thereupon, if the leaving of a Copy 
were added to the Execution ſubſcribed by the Meſſenger, -and abidden by 
as true. They tound alſo, that the ſecond Citation was ſufficient interruptt- 


on, though within a day of compleating the preſcription, which was to be 
reckoned puncually de momento in momentum. 


Tt Strachan 
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Strachan contra Gordouns, Tuly 7.1671, 


DTrachan purſues Gordowns for a Spuilzie of four Oxen taken away from 
©) them by violence, being then in their Plough by George and Williaw 
Gerdouns and others, The Defenders alleadged abſfolvitor, becauſe they of- 
fered them. to prove , that the Oxon were their proper Goods, and were 
ſtollen from them, and that thereafter they were found ſtraying upon the 
PurſuersGround ,and that they were proclaimed asWaith-goods by the Sheriff, 
and that by the Sheriffs Order dire to his Majors, the Defenders intromete 
ted with them, and ſo did no wrong, The Purſuer Replyed, that no way 
granting the verity of the Defenſe, the ſame ought to be Repelled, becaule 
they having the Oxen in queſtion, in their peaccable Poſſeſſion four Months, 
they ought not to have been diſturbed in-their Peaceable Poſlcſſion, in this 
Order, without the Citation or Sentence of a Judge : So that the De- 
fenders having unwarrantably and violently Dilpolleſſed them, ſpoliatus an- 
fe omnia reftituendus, and they may purſue for Reſtitution as accords ; but 
the Purſuers are not now obliged ro Diſpute the Point of Right. 2d, If 
need beis, they offer to prove that they acquired the Goods from the Laird 
of Glenkindy their Maſter , fo that being Poſleſſors boa fide cum titulo, 
they could not be ſummarly Spuilzied, or Diſpoſleſſed : For albeit Nollen 
or ſtrayed Goods may be ſummarly Recovered, de recerts,or from the Thieves; 
yet cannot ſo be taken from a lawful Poſleſſor, acquiring bona fide. 


The Lords found the Defenſe Relevant , and admitted the ſame to the 
Defenders Probation : and found alfo that part of the Reply Relevant, that 
the Purſiters did Poſſeſs bone fide , by ati onerous Title, Relevant to elide 
the Defenſe though it were proven, as to the Reſtitution of the Oxen to 
the Purſuer , and the ordinar profits thereof, but not the violent profits, 
for they found the Sheriffs Warrand being inſtructed ,* would excuſe from 
the violent profits: but they found that the Defenders naked Poffeſſion, 
though for four months, by having the Goods in the Plough, would not 
infer Reſtitution or Spuilzie, but that the Goods being ſtollen or ſtrayed, 
might be recovered Summarly, 


Laird of Polmais contra The Tradſmen of Striveling, Zodem te. 


"1 He Tradſmen of Striveling having Charged and troubled the Lairdof 
Polmais Tennents, about St, Ninians Kirk, upon the AR of Parlia- 
ment, prohibiting Workmen to exerciſe their Trades in the Suburbs of Roy- 

UITOWS, Polmais raiſed a Declarator for freeing of himſelfand his Ten- 
nents of the aids Charges, and that. they might freely exerciſe all their 
Trades, Epecilly, about che Kirk. of St. Ninians , which is about a Mile 
from Srriveling , which being Diſpute, and it condeſcended upon, that 


St. Ninians being a mile from Striveling, could no ways fall under the A& 
6 ' fiament, a 
to the Towri.. 
.. TherLords found the Declarator and Condefcendence Relevant, and 
Decerned, 


dcould'niotbe ifitetpret a Suburb, being no ways adjacent 


Un 
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Andrew and adam Stevins contra Cornelins Neilſon, Judy 11, 1671, 


Narew Stevin having made a Diſpoſition of his Lands to Cornelins Neil- 
A ſon' his Good-brother, and thereafter another Diſpoſition to his Brq« 
ther Adews Stevin. They purſue a ReduCtion of Cornelius Diſpoſition, ' 'Firf, 
As being upon Truſt , and only for the ſecurity of a thouſand merks, 
whereanent, it being Debated anent the manner of Probation and Witneſ- 
ſes, ex officio, being craved for clearing the Truſt by the Writer, Witneſſes 


andCommuners. 


The Lords refuſed to Suſtain the ſame, till firſt they confideredthe other 
Reaſon of Circumvention, which was Libelled thus, That the Diſponer was 
a laviſh, weak perſon , that the Diſpoſition was elicite by his own Googd- 
brother, for a thouſand merks only, and that he keeped him privatly from 
the acceſs of all other Friends, and drank him drunk, in which condition he 
was when the Diſpoſition was Subſcribed, and that it was not Read unto 
him , and itbeing excepted upon a Ratification , ſome Weeks after at ano. 
ther mace, and the Reaſon of Circumvention repeated on the ſame Terms 
agar that Ratification. 

The Lords ordained Witneſſes to be Examined ?x officio, upon the Reaſon 
of Circumvention asto both, and ſpecially, whether theſe Writs were Read 
at the Subſcribing, and whether the Subſcriber was Drunk, and whether he 
was thereby inſenſible or diſordered in his Reaſon, or what were the Motivey 
induced him to Subſcribe. 


Sir George cMaxwel contra Maxwel of Kirkonnel. Eodem ale, 


Sir George Maxwel of Nether Pollack, purſues Maxmel of Kirkonnel, for 
payment of a Debt of his Fathers , as behaving bimſclf as Heir b 

intromifſion with the M.ils and Duties of his Fathers Lands of K#rkennel, 
The Defender alleadged Abſolvitor , becauſe his Father was Denuded, and 
an Appryzer Infeft, and ſo could have no Heir in theſe Lands. Ir was 
Replyed, that notwithſtanding of the Appryzing , the ſame remained Re- 
deemable, and the Defun remained in Poſſeſſion , and the Lefender his 
appearand heir, did continue his Poſſeſſion, and ſo has behaved as Heir 3 and 
though he had had a Right or Warrand from the Appryzer, yet during 
the Legal, it is immiſtio, having no other Cauſe nor Title. It muſt be 
prefumed to be granted to him as appearand Heir, much -more where he 
hath no Warrand from the Appryzers. 2dly, It is offered to be proven 
the Appryzers werefatisfied by intromiſfion, and what is wanting, the Pur- 
fuer offers to ſatisfie the ſame at the Bar; for by the AR of Parliament 16671, 
betwixt Debitor and Creditor, Appryzings acquired þy appearand Heirs, 
may be ſatisfied by the Defuns Creditors, for the ſums they truly payed 
out by the ſpace of ten years - So that the Defender ought to conde- 
ſcend , and Depone what he gave out, and to count for his Intromiffi- 
on , and what is wanting , the Purſuer will pay. The Defender anſwer- 
ed , that behaving as Heir, being an odious., univerſal, paffive Title, any 
colourable Ground is ſufficient to reſtri& it to the value intrometted with. 
And as to the offer to ſatisfie the Defender of the Appryzing, to which he 
has Right. It is not competent, hoe ordine z for by the AR ir is only in- 
troduced in favours of other Appryzers, and the Purſueris a or 
Creditor, without any Appryzing. It was anſwered-, that the Narrative 
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Of that part of the At, bears it expreſly to be in favours of Creditors, and 
though the ſubſumption is only applyed to Appryzers , yet it is not ex- 
clufive , and by the common Cuſtom , ſatisfaRion of Appryzings by intro. 
miſhion, or preſent payment, 'is ever received by Exception or Reply, 


The Lordsfound that behaving as Heir is ſufficiently elided by any Right or 
Warrand from the Appryzers, as to intromiffion thereafter; or that if the 
Defun& died not in Poſſeſſion ; But that the Appryzers had then, or there. 
after attained Poſleſſion, before the intromiſſion. But found that the ap. 
pearand Heirs continuing in the DefunQs Poſlefſtion without a Warrand, did 
infer behaviour, and that the offer to purge the Appryzing at the Bar, was 
competent, hoc ordine, without burdening the Creditors with the Expenſesof 
Appryzing, to make the appearand Heir —_ for what he intrometted 
with 3 and that the appearand Heir ſhould afhign the Appryzing, whereupon 
the Creditor might continue Poſleſſion till he were fatisfied of the ſums 


now-payed out. 


Robert Leymont contra The Earl of Lauderdail. July 12. 1671. 


Ir Alexa:der Swintown having Diſponed his Eſtate of Swintoun, obn 
& Swiutoun his Son, in his Contra of Marriage, there is a ClauſeThete- 
in, on thir Terms, that it ſball be leiſom to the ſaid Sir Alexander, to af- 
f& and burden rhe Eſtate with Infeftments of Wodſet er Annualrent, for 
the ſum of fifty four thouſand merks, for his Creditors and Bairns; there- 
after Sir Alexander grants a Bond of 1400. merks to the Laird of Smeatcay, 
and declaresit to bea part of the fifty four thouſand merks,whereof2000, merks 
being now in the Perſon of Robert Lermont. He purſues the Earl of Lauder- 
dail, as now come in the place of Fohn Swjntoun by his Forefaulture, to pay 
the ſums , or at leaſt , that the Lands is, or may be burdened therewh, 
becauſe the Forefault Perſons Infefrment being qualified with the faid Re- 
ſervation, it is a real Burden affe&ing the Eſtate , and Swintours Infeftment 
being publick , and thus qualified and burdened, was as to this point, the 
Creditors Infeftment, and his being Forefault, could not prejudge the Cre- 
ditors , as to this real Burden, in a publick Infeftment , granted by the 
King. The Defender alleadged, that the Libel was not Relevant, for the 
Reſervation being a meer Power of Burdening by Infeftment, it cannot be 
pretended that the Forefault Perſons Infeftment is ſufficient therefore. But 
ſeing Swintour made no uſe of that power , albeit it might have been, ſuffi- 
cient againſt Swintown the Contracter , or his Heirs : It cannot militate 
againſt the King or his Donator , to whom the Fee returns by Forefaul- 
ture without any Burden , but what the King has conſented to by pub- 
lick Infeftments or Confirmations: And though old Swintoun had given 
the Purſuer a baſe Infeftment , it would have fallen by the Forefaulture, 
not having been Confirmed, much more when there is no Infeftment, 


The Lords found the Libel not Relevant, and Aſſoilzied. 


The Heirs of My. Thomas Lundy contra Earl of Southesk and others, 
Eodem die. 


He Eſtate of Sir James Keith of Powburn being Appryzed by ſeveral 
| of his Creditors, they now compet for preference, Mr. Thomas Lundie 
' who led the firſt Appryzing, was more then year and day before the reſt, 
and thereupon his Heir craved preference. 4t was alleaged the Apprizing 
was null : Firſt, Becauſe it proceeded upon a Bond, carrying a __— 
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Requiſition, and the Claim of the Appryzing, did not Libel thereupon, fo 
that albeit it be now produced apd done debifo tewmpore : Yet the Claim 
was not ſufficiently inſtrufted without it.. 2d'y , The Meſſenger did un- 
warrantably continue the Court of Appryzing till another Dyet, without 
any neceſſar Cauſe , which was never accuſtomed before , and is of very 
evil conſequence , for thereby Meffengers at their pleaſure may continue, 
and weary out the Perſons concerned, who might propone Defenſes , - or 
produce Suſpenſions, and are not obliged to attend the pleaſure of the Meſ- 
ſenger. 3dly, The Appryzing was at the Beitch-hill of Cowper, which is 
not within the Shire where the Lands ly : And albeit there be a Diſpenſa- 
tion in the Letters, that ought not to have been granted , becauſe Appryz- 
ings ſhould only be in the head Burgh of the Shire , or in communi patris 
at Edizburgh, but eſpecially ſeing the Warrand was obtained from the Lords 
of courſe, among the common Bills , without being Read or conſidered, 
and fo is periculo petentis , and cannot prejudge the more formal Diligence 
of other Comprizers , eſpecially ſceing Z#ndy Appryzed of new for the ſame 
fams, which will come 1n pars paſs with the re(ſt, being within year and 
days. It was anſwered , that it 1s inherent 1n all Juriſdictions to continue 
Procefles to new Dyets, having keeped the firlt Dyet , and that the Meſ- 
ſenger by the Letters,is Conſtitute Sheriff, and there is no queſtion but 
Sheriffs might, and did prorogate Dyers in Appryzings , and the Letters 
bears Warrand to fix Courts, one or more , and for the continuation, it 
was but to the next day, in regard of a great Speat, the Appryzing being 
upon the hill in the open field, the time of Rain, and it being mddice more, 
to the next day, which will give no Warrand- to an Arbitrary continua- 
tion by Meſſengers , to what Interval they pleaſe. And as for the place, 
The Lords by Diſpenſation may appoint what place they ſee convenient 5 
and albeit the Diſpenſation had been of courſe, and that therein the Clerks 
had failed, yet the Parties obtainers of ſuch Diſpenſations are ſecure thereby, 
and ought not to be prejudged. | | 


The Lords Suſtained the Appryzing, and found the Requiſition now 
produced ſufficient , and found that the continuing of the Dyet for ſo ſhort 
a time, to be no ground of nullity , unleſs the Competitors could alleadge 
a ſpecial cauſe, that they did or might alleadged, whereby they were pre- 
judged by leading the Appryzing the ſecond day , rather than the Feſt. 
The Lords did alſo Suftain the Diſpenſation of the place; and having per- 
uſed the Practique produced , at the Inſtance of the Lady Lucia Hamil- 
town, anent an Appryzing , led at Glaſgow by Diſpenſation : © They found 
that the Lords did not annul the Appryzing on that Ground. But the Lords 
ordained, that no Bill bearing Diſpenſation, ſhould paſs of Courſe in time 
| coming, but upon ſpecial Reaſons , to be confidered by the Lords, or the 
Ordinary upon the Bills; and that Meflengers ſhould not continue the Dyets 
m Appryzings, but upon neceflar Cauſes, and ordained an AR to be inſert 
in the Books of Sederunt for that effect. 


Adam Gairns contra Iſobel Sandilands. Eodens die. 


Dam Gairns purſues Iſobel Sandilands , as Repreſenting her Father , to 

* pay a Debt ofhis, and ſpecially as behaving as Heir, by uplifting the 
Mails and Duties of a Tenement , wherein the Father Died 7nfeft ,” as of 
Fee, in ſo far as by Contra& of Marriage betwixt Thomas Sandilands her 
Father ,' and Fobn Burn, and Iſobel Barn his Daughter, The ſaid John Burn 
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ided the'fajd Tenement in thir Terms, viz. after the Obligements upon 
the Huſbands part, it followsthus ( For'the which Caule the ſaid John Burx 
binds and obliges him to Infeft Thomes Sandilands , and: the ſaid Tſobel Bury, 
the longeſt liver of them two 1n Conjuntee or Liferent, and the Heirs be+ 
tween them, Which failzying , the ſaid Jſobe! her Heirs and Afſigneys 
whatſomever)) By which Froviſion her Father being Feear and Infeft, the 
Defender is lyablee The' Defender alleadged abſolvitor , becauſe by this 
Proviſion of the Conjun&fee of this Tenement , 1ſobe! Burn the Defenders 
Mother was- Fecar, and her Father was but Literenter, in reſpeR the Ter- 
mination: of the- Succeſſion is to the Mothers Heirs , yea, and to her Afſig- 
neys, which neceſſarly imports. that ſhe had power to Diſpone. And it is 
a general. Rule in Succeſſion of Conjund-Feears, that that Pcrſon is Feear 
ypon whoſe Heirs the laſt Termination of the Tajlzie or Proviſion ended, 
etpecially in thjs Caſe, where the Right of the Tenement flowes from the 
Womans Father So that if there were any doubttulnels , it muſt be pre- 
ſumed, that the Fathers meaning was to give the Fee to his Daughter, 
having no other Children - Neither 1s this Land Diſponed 2omine dotis : 
And the Defender ſtands Infeft by Precept of Favour, as Heir to ker Mo- 
ther, and thereby bruiks bona fide , and her Infeftiment muſt Defend her till 
it be Reduced, The Purſuer anſwered , that by rhe proviſion , the Huſ. 
band was Feear , and the Wife was only Liferenter , becauſe though the 
Iaſt Termination doth ordinarly rule the Fee + yet this is as favour- 
able a Rule ,. that in Conjund& Provifions, potior eſt condiiio maſculi , and 
though the Termination be upon the Wifes Heirs whatſomever, yet they 
are but Heirs of Proviſion to the Husband, and he might have Diſponed, 
and his Creditors may afte& the Land, which holds in all Caſes, except the 
Lands had been Diſponed by the Wife her ſelf ,* without a Cauſe onerous, 
But here the Husband 1s firſt named , and it is but a ſmall parcel of Land, 
belide which, there is no other Tocher , So that though 1t be not Diſ- 
poned, nomine dotis, Yet being Diſponed ( for the which Cauſes) it is equi- 
valent , and in the ſame Contra , the Husband is obliged to provide all 
Lands that he ſhall Acquire, or ſucceed to, to himfelf and his Wife, the long- 
eſt liver of them two in ConjunR-fee or Liferent, and to the Heirs be- 
tween them, Which failzying , the one half to the Husbands Heirs, and 
the other half to the Wifes Heirs and their Aſligneys , and 1t cannot be 
imagined, that the meaning of theſe Clauſes was , that the Fee of the Mans 
Conqueſt and Succeſſion , ſhould not be all Conſtitute in himſelf, but 
that the Wife ſhould be Feear of the half. And in like manner , the Fa- 
thers meaning is clear, becauſe the Clauſe bears not only in Contemplation 
of the Marriage, but for ſums of Money received by the Father, which al. 
beit left blank in the CofhtraG , yet it cannot be thought , that in ſuch a 
Qiarrative , he intended to make bis Daughter Feear. And as for the ad- 
jegion of her Aſſigneys, it is only ex #110, for Afligneys is ever added at- 
ter the laſt Termination of Heirs, and does always relate to all the Feears, 
and would extend to the Heirs of the Marriage, their Afſigneys as well, as 
to the Wites Heirs failing them. Likeas, Aſſigneys isin the ſame way adject- 
ed to the Clauſe. of Conqueſt , wherein there is no ground to imagine that 
the Wife is Feear : and both bears the Husband and Wife to be Infett in Con- 
jun&-tee , or Liferent. 


. The Lords found that by this Provifion, and Infeftment thereon , the 
Husband was Feear , and the Wife. only Liferenter, and found no neceſli- 
ty to Reduce the Defenders Infeftment , as. Heir to her Mother, not pro» 
Ceeging upon a Retour, but a Precept of Favour, But they found _— 

- E 
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the dubiouſneſs of the caſe was ſufficient to free her from the paſhve Title 
of Behaviour, but only for making forthcoming her intromiffion, quoad va. 
lorem: But it wasnot Debated nor Conſidered, whether as bore fidet Poſe 
ſeſſor, by a colourable Title, being Infeft as Heir to her Mother, the would 
be free of the bygones, before this Purſuite, 


Marjory Murray contra Iſobel Murray, Fodem die. 


Mquhil Murray having Intett Iſobel Murray his Wife in 
two Tenements , did thereafter by his Teſtament , leave a Legacy 
of a thouſand pounds. to their Daughter Mevjory Marra, and gave other 
Proviſions to the ſaid 7ſobel his Wife, and provided his Daughter to the 
two Tenements: Which Teſtament his Wite Subſcribes, and after his Death 
Confirms the ſame , but under Proteſtation , that her Confirmation ſhould 
not prejudge her own Right. The Daughter purſues for the Legacy of 
1000. pounds, and for the Rents of the Tenements, and alleadges that the 
1000. pounds muſt be free to her, without being abated by Implement of 
the Mothers Contratz And likewiſe the two Tenements by her Mothers 
conſent and ſubſcription. It was anſwered, that the Mothers ſubſcription 
was a Donation betwixt Man and VWite, tor being to the Mans Daughter; 
whom by the Law of Nature he is obliged to provide, it was all one as if 
it had been to himſelf. 24, her Subſcription was obtained i» lu#u. her 
Husband being near his Death , and at his deſire, ex reverentia maritalt, 
and the Confirmation can be no Homologation, becauſe of the Proteſtati- 
on foreſaid. It was anſwered , that it was proteStatio contraris fao: and 
the Wife had no neceſlity 'to do it , for ſhe might have Confirmed her ſelf 
Executrix Creditrix. 

The Lords found that there was here no Donation between Man and 
Wife, but in refpeR the Parties had not Debated the effe& of rewerentia 
maritalis , ordained them to be heard thereupon, and found the Proteſtati- 
on ſufficient to take off the Ratification , or Homologation by the Confir- 
mation, and found the Legacy of 1009. pounds to be left only according 


to the nature of a Legacy, out of the Detun&s free Goods, and would not 
excludetheRelid&, or any Creditor. 


Sir David Dumbar of Baldune contra Sir Robert Maxwel. 
July 14, 1671. 
0 David Dunbar of Baldune being Infeft upon ſeveral Appryzings 


in the Eftate of Kirkerdbright , purſues ReduCtion and Improbation 
F againſt Sir Robert Maxwel of Orchartoun, of all Rights of the ſaid 
Eſtate , ed by Baldune himſelf, or by umquhil Joi Lord Kirk 
cadbright, or «: Lord Kirkcudbright , or any of their Predeceſiours, to 
whom they may Succeed jure ſanguinis , to the Defender. It was alleadged 
no'Certification:of any Writs made by the Predecefſours of John or 16hs- 
Wis, Lords Kirkendlright, to whom they might ſucceed, jwre ſanguinis, be- 
-caaſe that can'be'no ative Title to the Purſuery . for if John Lord Kirkcad- 
'##dght himfdlt were purſuing a ReduQtion, he would not have a ſufficient 
-uaive Title, to Reduce the Writs made by any Perſon to whom he was 
app Heir, unleſs he had been aQually Heir-: So neither can.the Pur- 
'faer his — 13h » have further intereſt then Lord John himſelf: ,for al. 
»beir the Claufe is Relevant paſſive againſt the Defenders , to produce all 
Writs'made to'thetm, or to their Predeceſſours, to whom they may ſucceed, 
| jure 
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jure ſanguinis , becauſe Reduftions and Declarators are Competent againſt 
appearand Heirs, without any Charge to Enter Heir - Yer they are not 
competent to appearand Heirs, till they be aQually Entered. It was an- 
ſwered , that the Purſuer being publickly Infeft , has good intereſt to cal 
for all Writs that may burden the Land, to the effct he may improve the 
ſame, as an impediment hindering his Infefrment - But ſpecially an Appryz- 
er who has not his Authors Rights, and that this has been always the {tile of 
the general Clauſe in Improbations. 


The Lords found the Defenſe Relevant, and would grant, Certification 
againſt no Writs, but ſuch as were granted by perſons , whoſe Infettments 
and Retours ſhould be produced before Extra. 


' The Defender further alleadged, no Certification againſt any Rights 
made by Thomas or John Lords Kirkeadbright, to the Defender , becauſe 
no perſon was called to Repreſent them : Whereas it is known that George, 
Lord John's Nevoy, is both appearand Heir-male and of Line , and that 
this has been the common Defenſe always Suſtained. The Purſuer an- 
ſwered, that the only ground of this Detenſe , is when Defenders have 
Warrandice- from their Authors 3 and therefore the Purſuer ought to call 
their Authors, that their Rights inferring Warrandice upon them , may 
not be Reduced, they not being heard * But here the Defender produces no 
Right from Lord Joh» , or Lord Thomas , and (o the alleadgeance is not 
R<levant againſt rhe ProduRtion , but only in caſe ſuch Rights be pro- 
duced ;' it will be Relevant ,, when the Parſuer infiſts to Reduce the Writs 
produced, 


The Lords Repelled the Defenſe, and reſerved the ſame, ifany Right ſhould 
be produced by the Defender, bearing Warrandices 


Laird of M#[ntown contra Lady Mzilntown. Eodem die. 


He Laird of Mz{ntoun having infiſted in an Improbature againſt the 
Lady Milntown, for annullmng a Decreet of Divorce , obtained at 
her inſtance againft Fohy Maxwel her Husband, the Relevancy whereof was 


 Diſcuſt upon-che 31. day of Jansary 1671. and only the manner of Proba- 


tion of the Corruption of Witneſles, by-prompting them how to Depone, or 
by promiſing, or giving them Bribes, or any good Deed to Depone,more than 
their ordmarCharges,remained undiſcuſt. It was alleadged,that ſuch Reproba- 
tors were only probable by Writ, or Oath of the Party adducer of the Wit 
neſles, poſt ſententian latam, tor Reprobators upon Corruption, albeit they 
might be proven before Sentence , by Witneſſes above exception--as 


to giving of Bribes , which was a palpable Fa , yet not then , by prompt- 


ing ,, or promiſing , or any words emitted, which areonly, probable by the 


" Witneſſes adduced, or by the Oath of the Adducer : Neither in that caſe, 


if the Witneſles adduced be above all exception, can Witneſles be adduced 
againſt them , "but only their awn Oath, 'or Oath. of the Party - : So that 


any Party that quarrels V Vitneſſes by Reprobatrs ; ought to do-the ſame 


after they are adduced, and before Sentence; but if Sentence be once pro- 
runced , and Extracted, it is res judicata , quepro teritate habetur: And 
if Reprobators upon corruption, be uſed after the Sentence, upon Corrypti- 
on 3 theſame can only be probable by the Oath of the Adducer : . Andnei- 


' ther by the Oath of the VVitneſſes adduced, who cannot annull their own 
Teſtimony, es jns queſttum parti, nor by other VVitneſſes : and ifit were 


rwiſe, the greateſt inconyeniencies would follow : for then the Sentenee 


and 
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and Securiticsof the people , founded thereon, might: for fourty years ſpace 
be quarrelled upon pretence of corruption , and fingular Succeſſors acquir- 
ing bona fide ,, might - be outed of their Rights : As alſo, there ſhall be: no 
Termination of Proceſs , for as the firſt Sentence may be Canvelled by Re- 
probators againſt the Teſtimonies whereupon it proceeded : ſo may the 
ſecond be Canvelled in the ſame manner by a ſecond Reprobator, and ſp 
without end. And ſeing the Law of this Kingdom hath been fo jealous 
of Probation by Witneſſes, that it hath not allowed ſums above 100. pounds 
to be proven thereby ; $o Witneſſes ſhould not ;be admitted in Reproba- 
tors, eſpecially after Sentence. {t was anſwered , that Reprobators being a 
neceſſar remeed againſt the Partiality and Corruption of Witnefſes : and 
the queſtion beirg only , the manner of Probation, by the Law of God and 
all Nations , Witneſſes are the general mean of Probation, and fo ought to 
take place in all Cafes,: where Law or Cuſtomhath not reftried the fa 
and it cannot be pretended, that ever there was one Decifion of the Lor 
finding Reprobators only probable ſtripto vel juremermro: 'And- it being ac- 
knowledged , that Witneſſes are competent”, ##te ſertentians , there is nei- 
ther Law nor Reaſon to refuſe the fame , poi? ſententiam . eſpecially with 
us , where the Names of the Witneſles are never known till they be produc- 
ed , neither istheir Teſtimonies publiſhed, or ever known before Sentetice: 
So that the other Party can have no intereſt to quarrel their Teſtimonies, 
or know them before Sentence, and ſo Reprobators ſhall never be <ffe&u- 
al, unleſs. proven by the Oath of the Party:,' that hath Corrupted them; 
which is as good as abſolutely to refuſe Reprobatots 3 for it;cannot be ima- 
gined that a Party will Corrupt Witneſles, and. not telalve-ro deny; it upon 
Oath. / And as t© the inconvenience to ſingylar. Succeffors,' the Oath of 
the Author may be as hazardous to them as Witneſſes : andiif the acquires 
of the Sentence be denuded , if in that Caſe, eyen their Oath, he not recgiv- 
able, it iscafie to Evacuat all Reprobatorss And as for' the inconvenience 
of perpetuating Proceſſes , that holds, whether Witneſſes. < rrocvble in 
Reprobators before Sentence or after, and if admitting of Witneſſes;be.@ 
qualified, that it be only when the Witneſſes in-rhe firſt Sentence; are 
not above Exception, and the Witneſſes in the Reprobators above all ex« 
ception , and that it be in a palpable Fa& of receiving. Bribes, and;g4 
cently only after Sentence , and with a liberty zo the Obtainer of the 
Sentence, to aſtruc the ſame by other Witneſſes, or Evidences, as inIm- 
probations ; for Reprobator is a kind of Improbation,.. there can. be ag 
hazard of multiplying Reprobators , but this inconvemience ,"if it were, 
levant , would mt only take away all Reprobators , but all ReduGigns; 
for the Decreet RKeduttive may be © quarndiley by a ſecond KeduQiop, agg 
that by a_third, and. ſo whhout end, But the inconvenience on the other 
hand is far greater , that all Parties will be ſure to Corrapt VVitnelles, 
if they do but reſolve not to confeſs it , and Y'Vitneſſes.wull be. calae xg 
be. Corrupted , being ſecured againſt all Redargution : , And whereas, 
is pretended , that Witncſſes with us prove not above 190,,pounds, that iy 
only where VVrit: may , and uſes to be adhibite , #» penaw gentiuge x 
But otherwayes V Vitneſſes are adhibite in the [greateſt matters', as. Ja 
probation of VVrits , Probation of Tenors , . Extortiqn , ., Circamyentiy 
on, Spuilzics , Ejettions, and Intromiſfions of wharſomevet kind or quany 
uy, 7” "7 
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The Lords found Reprobators upon Corruption, and prompting of YVit. 


neſſes, only probable ſcripto vel juramento , after Sentence, this was con- 
trair the opinion of many of the Lords, and was ſtoped till a further hear- 


ing at the Bar. 


Earl of Heme contra The Laird of Riſlaw: Joly 18. 1671. 


| He Kirk of Fogo having been a Kirk of the Abbacy of Kelſs, when 
f the lame was EreRted 3 this Kirk was relerved in favours of the Earl 
of Hume , and Diſponed to his Predeceſſors , whereupon he purſues the 
Laird of Riſ/zw for the Teinds of his Lands, as a+ part of the Teinds of 
abſolvitor , becauſe his Predeceſſors obtained Tack 
of their Teinds from the Miniſter of Fggs, as Parſon thereof, which Tack, 
though it be now expyred, yet he bruiks, per tacitam relecalionem. The 
Purſuer Replyed, that his tacite Relocation was interrupted by 1nhibiti- 
ons produced. The Defender anſwered , that the Inhibitions were only 
at the inſtance of the Earl of Hume, who was never in Poſlefſion of his 
Teinds , whoſe Right he neither knew, nor was obliged to know, and the 
Eat! ought to have nſed Declarator againſt the Defender , and the Parſon 
of Fogo his Author , which was the only habile way, and not the Inhi- 


Foge , who alleadged 


tion, 


- The Lords Suſtained the Procefſe upon the Inhibition , and reſtried 


the Spuilzic to w s Intromiffion ,”* unleſs the Defender could pro- 


pone upon a Right'in the'Perſon of himſelf, or his Author, that could 


mply exclude the Earls Right, or: at leaſt give the Defender , or 
bis Author the benefite of a poſſeſſory Judgement , and put the Earl to 
ReduQion or Declaracor, \ . 
- VVYhereupon the Defender alleadged , that the Parſon of Fogo was pre- 
, as Parſon of Fogo,, and did fo btuik by the ſpace of 
thirtcen years, which was ſufficient to: Defend him; in jedicio poſſeorio. It 
was 'Replyed',” Firſt, That the Miniſter cannot pretend the bencfit of a 
oement, becauſe his Poſſeſſion was riot peaceable ,' in fo far 
as it was within the thirreehi” years, . it' was interrupted by the Purſuers 
Inhibirions. . The Defender anſwered , that he offered to prove thirteen 
years Poſleffian', at leaſt ſeven years peaceable Poſſefion, before any 1n- 


ſented by the Kin 


* poffeſſory Judgem 


hibition , which is ena" for as thirteen years Poſſeſſion makes a pre. 


fimprive Title, decenmalis 


| triennalls poſſeſſor n0n tenetur docere de titwlo: 
et'where the Defender produces a Title, v:z. a Preſentation as Parſon, he 
14 the common Caſe of a poligſſory Judgement upon ſeven years Poleſh. 

- 6. *The Purſber further Replyed , that albeit the ſeven' years were peace- 
able? and ſufficient for a poſſeſiory Judgement z yet the Defender cannot 
maintain his Poſſeſſion by. tacite Relocation, for he having no poſitive 
Right io his Perſon , bis' Tack being Expired , he can only maintain his 
Pofftffion upon his Authors Right , as Parſon , and fo can be in no betteg 
Cafe than his Author , who if be were 'campearing, nor pleading the bene- 


| bite" dp 7 Judgement, he would be excluded by this Reply, that 
edged he 


He had ackriowl 


Pired , yet it is ſufficient aga 


fiſt, while his Author hath Right and Poſleſſion, and being but a pre- 
ſumprive continuation of the Kight , it is cafily taken away 
of the Author. 


Earls Right, and taken Afſſignation from him to 
the Tack-duty 5, due by the Defender ,, which, though it would not be 
ſiffickenit after the Defenders Tack, to exclude the ſame, if it were not ex- 
inſt bis facite Relocation , which can only ſub- 


It was anſwered , that tacite Relocation 


by any Deed 


being intro- 
duced 
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duced by Law , was as ſtrong as a Prorogation , and continuation of 
the Tack , which could not be prejudged by any poſterior Deed of the 
Parſon, 

The Lords found the Defenſe upon the Parſons Right cled with ſeven 
years peaceable Poſſeſhon Relevant in judirio Poſſeſſorio, to defend the De- 
fenders tacite- Relocation , but found the Reply Relevant , that-the Parſon 
had accepted Aflignation from the Purſuer , to make the Defender lyable 
for the ordinary profits, after the Aſſignation , and after the firſt Inhibi- 
tion, butonly for the Tack-duty till the firſt Inhibition, and found that the 
tacite Relocation was not in a like caſe, as if the Defender had a Tack, 


or Prorogation, 
Andrew Harlaw contra Agnes Hume. July 18, 1671, 


' A Ndrew Harlaw having obtained Decreet againſt Agnes Hume , as Exe- 
A cutrix to her Huſband - ' She Suſpends and raiſes ReduRion on this 
Reaſon, that the iniferiour Judge did wrong in, Decerning ber, being only 
Executrix Creditrix, as being lyable for the whole Inventar.,, becauſe by 
the Law arid Cuſtom of this Kingdom , Exccutors Creditors, who Con= 
firm only for obtaining payment of their Debt, are lyable 'for no more 
but what they intromet with above the Debt due to them, and are not iy- 
able for further Diligence as other Executors: Yea. it. was found upon the 
Ir. of Jawe 1629. obſerved by Dary, that an Executor having no inte- 
reſt, was not lyable for Diligence , | but only wo Afﬀign in the Caſe be. 
twixt Nivir and Hodge. It was anſwered , that Executars Creditors are 
lyabletor intromiffion and omiſſion as other Executors, beCauſethey accept 
an Office , end exclude others who would be lyablefor Diligence, and they 
have no more wg but that theyare preferred to-others as being Cre- 
ditors, and may pay themſelves in the firſt place; and it would be of per 
nic1ous- conſequence , if their negligence ſhould canſe the mrereſt of Chil. 
dren, though Orphants, as well as Creditors to periſh; and therefore the 
Lords did juſtly -1n Anno 1667. in the Caſe betwixt Bizket and Greig, find 
an Fxecutor Creditor lyable tor the whole Inventar , beth tor Intromifi- 
on- ani] Omiflion, It was anſwered , that it hath always been -heretofore 
holden ,- that-Executors Creditors were not-in the caſe of other Executors 
as to Viligence ,-and that the ordinar Remeed was, that Crednors might 
purſue the Executor-Creditor, and thereupon.would obtain Atliignationsto 
any Debts in the Inventar they pleaſed \; except ſuch as had*been uplifted 
by the Executor , - for their own payment:z upon which Afſignations they 
did always purſue for themſelves, ſo.that there was neither Excluſion nor ob- 
Racle ro the'Credirors, but on-the contrair, [they got Aﬀſignations, without 
being atthe troubleto Confirm: Sothat this-Confirmarion being _—_— 
ago, it were againſt all Reaſon to make the. Executors Greditorsf! ly- 
able-than they- were then eſteemed to be, which might alſo be:drawn back 
apaitiſtall Executors Creditors, which are veay many, + 
The*Lords having confideredthe Decilionberwixt BJsket and oreig, that 
it was upon a recent Confirmation, and in*Faveurs of x Wife for ber'Pro- 
viſion, *out of whoſe hands the Executor had recovered the Goods , though 
ſhe wasa prtivitedged Creditor : They found thatthis Exegutor Creditorbe- 
ing long before Confirmed, was not lyable for Diligence, bur only for latrp- 
miſſion, and reſolyed to take it into confideration, whether Executors Con« 
firtming in'timecoming , ſhould be- lyable for [Diſigence, 'and'toconfider:the 
inconvenience Gr bod parts, und yo mee Uf of Sederunt CN s 
I Uu 2 ' Coun 
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Connteſs of Caſſils contra Ear! of Roxburgh. Eodem die. 


He Counteſs of Caſſils in her Contra of Marriage with the Lord 
, Ker, being provided to 500c. pounds, he did ſtare matrimonio, pro- 
vide her toan Annualrent of 10000. merks further during her Lifetime, ang 
upon his Death-bed , he madetwo Teſtaments of one date, by the one he 
nominate his Father Tutor to his Children, and left to him the Proviſionsof 
hisWife andChildren,by the other he provided his Lady to 5000. pound more 
than ber Contra&, and named Proviſions for his Children, but ſubjoyned 
a Clauſe ,, that if his Father, who was then in Exgland, returned and made 
uſe of the other Teſtament, that this Teſtament ſhould be null; The Ear! 
of Rox:wrgh his Father did return, and was Infeft as Heir tohis Son, and did 
Ratifie his Sons Bond of Proviſion of 10000. merks, and by his Teſtament, 
did expreſly mention his Sons former Teſtament, and oY vertue thereof 
named Tutors to his Oyes, and by a Bond a-part, gave different Proviſions 
to them, from theſe appointed by their Fathers Teſtament, and this Earl of 
Roxburgh being Heir of Tailzie to him, did in his Contra&t of Marriage re- 
ſervethe Purſuers Infeftment of this Annualrent, and Qid many years iatisfic 
and take Diſcharges of the ſame; and now ſhepurſuesthe Earl, as contravertin 
_ the payment for ſome years bygone, and in time coming during her Life. 
The Defender alleadged abſolvitor, becauſe the Purſuer being competently 
provided by ber Contra& of Marriage, this additional Provifion wasa Do- 
nation betwixt Man and Wife, and ſo by the Law is Revockableat anytime 
during the Huſbands Life , even upon Death-bed, or by his Teſtament, not 
only by a dire& Revocation, but by any thing that might import a change 
of .his mind, and accordingly he hath Revocked the ſame by his Teſtament 
produced, adding only 5000. pounds to his Ladies Proviſion by her Con- 
traQ ,and albeit r Joy ele late Earldid Ratificand acknowledpe this addi> 
tional Proviſion , yet therein they were errore Taps , not having known of 
this Teſtament of the Lord-XKer , at leaſt not having underſtood that it im- 
ported a Revocation of this Proviſion, and therefore may juſtly now Reclaim 
againſt it. The Purſuer anſwered , that this Teſtament imported no Re- 
vocation, which itdid not-mention, neither is the addition T— pounds 
therein an indire& Revocation , which muſt ever be by an inconſiſtent 
Deed , but both theſe conditions are: conſiſtent , albeit that by the Teſta- 
ment it be 2»6do &nhabili, andit is very hike that the Teſtator , being taken 
with a great Fever, did not remember of this proviſion, or added the other 
5©OO. _—_ on this conſideration, that the former Proviſion was only to 
take etfe&, after'the Farl'6f Roxburghs Death; fo that the Lord Kers mean- 
might probably be to/add .5000. pounds during bis . Fathers - Lifetime. 
dye 6 the''Teſtamient could import a Revocation , yet the Telſta- 
ment it ſelf bei Conditional, only to ſtand in caſe his: Father returned 
notto Scotland,” and made uſe of the other Teſtament of the ſame date, all 
the Tenor of it, and this nEo_ Clauſe, is affeQed with the ſame Condi- 
tio , 1othit af the Teſtator-had{ ſaid. that he bad reſtrifted his Ladies addi- 
tional -Proviſioniwy5000. pounds.in,caſe his, Father returned not, but in that 
ciſe left hereto his Fachers- proviſions, 3t would be truly a conditiqnal Xc- 
vocation, which Canditian 1s purified by the Fathers Return , and provid- 
ing:the Lady: by.; his Ratification of this Bond of Proviſion , nor can it be 
allea that both his and that Earl were errore lapſh, ſeing the Te-. 
is/prodijced by the Earl bimſelf ,; and was never in the Ladies hands, 
anthalonbile ic hath been adviſed by the late Earl exe be Ratified , who 
was" moſt provident man., and his Ranification is dated at the Canoga, 
| bj 
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#bi ſuit copta peritorum, and if Ratifications ſhould become ineffeRual, or if 
errore lapſus, ſhould be Relevantupon the ignorance, -or miſtake of the' im- 
port ofa Writ; Ratifications ſhould be of no <ffe&, but any ground that might 
defend the Ratifier before the Ratification, might annul the ſame upon pre- 
tence that he knew itnot : and therefore errore lapſus is only underſtood de 
gwvincibils errore fat, but never de ignorantia juris que neminem excuſat, 


The Lords found thatany Revocation by the Teſtament was enly Condie 
tional, and became void by the Earls Returning , and 'making uſe of the 
other Teſtament 3 and therefore Repelled the Defenſe in reſpect of the Re- 
Ply; : and had no neceſſity to determine anent the Confirmation, and Errot 
allcadged 


Lindſay of Mount contra Maxwel of Kirkonnel, July 20. 1677, 


Indſay of Mount being Donator to the Waird of theEſtate of Kirkon: 
nel, by the Death of the late Laird, and Minority of this Laird, 
purſues the Tennents for Mails and: Duties, Compearance is made 
for the appearand Heir , as having Right by Diſpoſition from bis 

Erand- mother to an Appryzing, led at her Inſtance againſt her. Son, - and 
alleadged that there could be no Waird, becaule Kirkonacd.the Kings Vaſlal 
was Denuded before his Death, and._his Mother as Appryzer was Iinfeft; It 
was anſwered frf#, That this Apprizing was upon a Bond granted. by the 
Defun@ to his own Mother , for the behove of his Son, and appearand 
Heir, without any onerous Cauſe, and-ſo was null and ſimulat, .and.a fraud- 
ful Contrivance, in prejudice of the King as Supericur , of his Cafuality 
of Waird,and that 1t.was found in the Caſe obtheLord Colvil,that'a Vaſlal baw- 
ing married hisappearand Heir i» /eFo,It was found a Fraudulentprecipiration 
in defraud of theWaird. 1t was anſwered;that the alleadgeance was .not Rele+ 
vant, becauſe there was nothing to hinderthe Defun& to have: :Refignedl ite 
favours of his appearand Heir, :without any Cauſe oneraus;z'or to-grant 
him a Bond that he might be Infeſt upon Appryzing, or to: grant ſuch a 
Bond toany Perſon tothe Heirs behove, he beingin leige poxſftie, - and there 
can be no preſumption of Fraud! ,. ſcing he _ have obtained his Son-In- 
_ direaly, which the King refuſes in no cale, when the Granter isin feige 
pouſtie. 

The Lords Repelled the Alleadgeance for the Donator ; arid Suſtained 
the Appryzing. 6 TEL. 


The Donator further alleadged, that by the A& of Parliament 1661.bez 
twixt Debitor and Creditor, It, is provided, that the Debitor.azay cauſe the 
Appryzer Reſtri&t himſelf to as.much as will:pay his Annualrent, and the 
Debitor may bruik the reſt during the Legal/3/ and now the Donator is in 


place of the Debitor, ſo that what ſuperplus there is more than will pay the 
Appryzers Annualrene,muſt belong apron - It OR and that 


R >” 
this Clauſe is peculiar , and perſonal to Debirors, and cannot be extended 
to Donators, who are not mentioned therein; becauſe Debitors when t 
crave ReſtriQion, "they are preſiimed as provident tnen\, to' uplift the 1 
for ſatisfying the Appryzing, or their other Debts, qr for their Subfiſtence, 
and ſo being introduced whollyirtheir favouts/ cannot be extended in fa- 
vours of the Donator to their prejudice: For, it the Appry 
ſuperplus w fatisfic-the Appryzivg; wherea S's 
Perplus, "the Debitor vill be hudgely Bote Het erthe 
any cab Debt of his being ſatbfied whereby, nor Ris Heir i 
WILN, * 
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The Lords found that this Claufe could not be extended toa Donatoe, 


and that there-could not be a Waird, both by the Deceaſe of the Appryzer 

The Donator further alleadged, that the Appryzing was ſatisfied by In- 
tromiffion within the Legal, which did extinguiſh the Appryzing , asto all 
Effe&s and Purpoſes, as ifithad-never been, and all Parties return totheir 
Righty, as they, were before the Appryzing 3 andſo conſequently the Supe- 
riour, and his Donator has the Ward Duties, during the appearand Heirs 
winority, aftex the Appryzing/ is extin&tz for the Apptyzing being but a 
Collareral Security, like an Infeftment for Relief, it is j#s reſolwbile, and doth 
not fully Diveſt the Debitor, who needs not be Re-ſcaſed, as he would be 
in the caſe of a Wodfſet holden publick , but the Debitors own Infeftment 
Revives and ſtands valide, and the appearand Heir muſt be Infeft as Heir 
to the Defun& , which cannot be till he be /egitime «tatis, after the Ward. 
It was anſwered, thavthe Alleadgeance is not Relevant, unleſs the Appryz- 
Ing bad bcen fatisfied in the. Defunds Life, for then his Infeftment would 
Have Revived :- But. if .any thing remained. due, the appearand Heir hath 


the: Right of Reverſion js apporand Heir, and Intromiffion thereafter can- 
not Revive the DcfunCs Intettment. INS 2; | 

The Lords: fotind that fo ſoon as the Appryzing was extin& , whethe 
before the Jefun Death or after, the Ward took effe, and the Dewan 


'- Laird'of Biykinbog contra John Grahame of Craigie. Eodem de. ' 

N 'z. Competition amongſt the Creditors of umquhile Sir Robers D 
+ of Tiiqubtlly , a Diſpofition granted by Sir Robert to Grahame of Go 
was called for to be Reduced upon this Reaſon, that it was granted by 'Sir 
Ribere Then he was' a . notorious and known Bankrupt, and fled and was 
latent, iſo-that by the AQ of Parliament 1621. he could not prefer one Cre- 
ditor to'another,, being in that Condition, for: that A annuls all Diſpo- 
fitions .'made by: Bankrupts, without a juſt and. neceſſary cauſe, and there 
wis'no nec-flicy nor .Juſtice for, the Bankrupt to prefer one Creditor to 
her: :-I6:was anſwered , that unleſs there had been legal Diligence at 
e Purſuers inſtance, orthat the Defenders Diſpoſition had been without a 
s , there. 1s no. ground for : that A to hinder any Debitor, 


cauſe /o . | 
though ade to ny one Creditor to another , for if he had had 
{ 


the Money , he might have payed any he pleaſed, and the Cauſe is both 

and*neceflary , becauſe he might have been compelled by Law to have 

ne the fare; and there was ing to hinder the Creditor , but that as 

he <7 aye firſt Appryzed, ſo he might have taken the firſt Diſpoſition 

jom tus Deditor, diy, The Purſuers Debt was for a ain of Vicual 

Sold and Delivered to the common Debtor, but a Month before the Dil- 
pofirion in queſtion,” when he was alleadged to be Bankrupt, | _ . 

..- The Lords found the laſt Alleadgeance Relevant, and Afloilzied from the 

ReduRion, but did. not decide upon the former alleadgeance. 
5 epi ot in at fa ail nn pam og 

7 Cittipetition betwixt an Heir and an tor , anent the Rent of a 

Min . where the ChE um Frecy was as Whiand j» where the firſt 

ent of thi Rent was at ' Cand/c 4Jemas, and'the ſecon en 

\ 39 165 ſecond andey, 
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ſunday, the Liferenter having ſurvived Cendlemas , and died before White- 
ſunday: The queſtion aroſe, how far the Executor of the Liferenter had 
Right, it bein alleadged, that the Executor of the Liferenter could onl 
have Right to A one half, the Liferenter having only ſurvived the firſt T 
as in Houſe Mails, | 52 


The Lords found that the legal Tertns of a Miln Rent being Whiteſanday 
and Mertinmas , the Liferenter having ſurvived both the legal Terms , had 
Right to the whole yeats Rent in the ſame way as in Land Rents, and not 
to the one Tertn as 111 Houſe Mails, | 


k a. i + » C | T9 A ; Us 
Sir George Maxwel of Nether Polleck contra Maxwel of Kirkonnel, 


N this purſuit related the 11#h, of Jul. inſtant : 1t was further alleadged 
| for the Defender, that the Purſuer cannot purge his Appryzing, as now 
being in the Perſon ofthe appearand Heir, by-the AQ of Parliament 2661 
betwixt Debitor and Creditor, by payment of what truely the appearand 
Heir payed, becauſe the expreſs Proyifion in that jACt is, that where ever 
the appearand Heir of the Debitor ſhall acquire Right to expized Apprizs 
ings hereafter , which cannot extend to this caſe, becauſe the Right to this 
Apprizing was acquired before that AR, and becauſe it was not an expired 
Appryzing , but the Logs then running. It was anſwered, that albeit 
the Diſpoſition of the Appryzing granted to the appearand Heir , was 
prior to the A&, yet the Right was purchaſed poſterior to the AR, for 
the Diſpoſition could not give Right , but only. the Inteftment owing 
thereupon 3 for if after that Diſpoſition , atly other had been Iofeft u 
Appryzing or Diſpoſition by the Defenders Author , that poſterior Infefe 
ment would carry the Right, ſo that the Author cannvt be faid to be di- 
veſted , or the appearand Heir inveſted, or tated in the Right, till his 
Infeftment , which is after the A& of Parliament. To the ſecond , The 
Purſuer anſwered, that: the Defenders Appryzing , albeit it was Redeem» 
able , when he acquired Right thereto, yet it becoming now irredeem- 
able in his Perſon; it cannot be denyed but he has acquired Right to an 
— yen A _ it was not irredeernable when be ac- 
quired the Right ,. yet he hat ied Right to- that' Apptyzing , that 
now is irredeemable z -;far the Extinction of the legal Ln wn Ml 
8emporis ., 1s a Right-acureſcing' to 'him' , and acquired by him, and no 
Heretage to hum 1 . and-feing the: Words of the A& are capable of this in- 
terpretation., there can be no- doubt of the Legifhators mind ,' or- tat 
ſhould be: thus. nterpree ;, - becauſe otherwayes' that excellent Proviffoi 
wauld be evacuate, for the appearand Heir would alwayes acquire Right 
to, an Appryzing before. the Legal were! expyred ©, though he ſhould pay 
the: Appryzer''the'full ſum, 'and would: make no-uſe of it till-the L 
were Expyred , and thereby carry theRight of the whole Eſtates though 
it were of twenty .times'nidre value -+ 'But.the only Motive of that 
At of Parliament being , -that albeir-the Law gives Appryzers the Ri 
= ll: ay yam random-j*-if Guy - not yp ithi 
the Legal, yer the Appryzer 1s aſhamed-to take ſo great Legal advantage; 
and - therefcre ordinarly. compones with'the mode por. who bei 
fvourable , makes no Bonds: to: bruik the whole Eſtate of- his P 
ceſlor , excluding all his other Creditors : . and therefore this Remeed' is 
introduced, which will be evacuate ;/-if the AQ of Parliamerit ——_ 
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_ thus interpret, and that interpretation ſhould be ever followed, which is 
according to Equity , and whereby. the Statute may ſtand, and not be 
E&luded. The Defender anſwered, that this Statute being CorreQo 
of the Common Lay , is ſtriQly; to be interpret, and. not to be encad. 
ed: and the Acquiſition of Rights being ever interpret from the Dif. 
pes and not from the Infeftment thereon , -multo magis , ſhould it 
be 1d interpret in this caſe , And as to that part thereof anent the Ex. 
pyringof the Appryzing , the Purſuers Interpretation is not only conſtrain. 
ed, but incofifiſtent with Juſtice , for #6! ſubeſt Remedinm ordinarinm 
ow eft recurrewdum ad medium extraordinarinm , tor it the appearand Heir 
acquire Right to an Appryzing unexpyred , the Reaſon and Motive of the 
Statute ceaſes; for both 'the Debitor and Con-creditors may Redeem from 
the appearand Heir, and can pretend no neceſſity of extraordinary Re- 
meed , eſpecially if the appearand Heirs Right be not latent, but publick 
by Infeftment. | | 

The Lords found that the appearand Heirs Right being only become 

Real by Infeftment after the Ac of Farliament, that it was then ro be un- 
derſtood to be acquired , when the Author was Denuded and the appear- 
and Heir Inveſted , ſo that no poſterior Right from his Author could Ex- 
clude him :-+ And found alfo , that albeit the appearand Heirs Right were 
during the Legal, yet if it ſtood' in his Perſon till the Legal were expyr- 
ed, that the fame fell within the 'AQ of Parliament , and found it Re- 
deemable by what the appearand Heir truly payed within ten years, to 
be. counted from the-Date of the acquiring of the Right , conform to the 
words of the AR, and 'not from the'time the Appryzing became expyred 
thereafter, 


Soot of Heſſendene contra The Dtches of Byccleugh. Bodem die. 


 F vquhil Scot of Haſſerdene having no Children, Diſponed his Eſtate 

; to ZFuccleugh his Chjef , who: grarited a Back-bond of the ſame 

-Date , bearing the , Diſpoſition /''to have been granted 

| upon the ground forefaid , and 'obliges himfelf and - bis 
Heirs , thaz/in caſe Heſexdene ſhould: bave Heirs of his Body to ſucceed 
him ,- that he. ſhould denude in favours of thde Heirs - and now his Son 
avd Heir born thereafter,, purſyes the Dutches/to Denude, who alleadg- 
Abfolvuor, becauſe the Back-bond being now fourſcote:years fince ;, is 
org ago, Expyred, It. was anſwered, that alþatthe Date-beſo long ſince, 
et the. Preſcription runs not from the date; but from the Death of the 
urfuers Father , which. is within fourty years - for rhe Purluer-could not 
> his Heir before he was:Dead x; and:the; Back-bond bears; -if Heſſendene 
ad Heirs; to ſucceed: to {him. - It>was anſwered ,-rhat Heirs ofrimes were 
Interpret; ;,!;Baiens, that: might. be: Heirs 5 :and if ;this Punſuer--bad purſu- 
xd in: his. Fathers Life y he could yot baye beet. juſtly excluded, becauſe 
is Father: was not Dead:,- and he aftually. Heir, :and fo valebat agere, in 
ts. Fathers, Life. . It- was .anfweted;, - nangs's a. a= ſome favourable 
, {Heirs be interpret to be Bajrns- that might be Heirs 5 yet” i» odio 

#- is yever:ſo to be.interpret ,' and (there ts-nothing more odious, than 
06 take away, the Puyſyers Inberitance .,, freeky+ Nifponed'to Buccievgh'by 
us Father ,; in caſe: he had no Children upan-Prefeription, by fuch ane 
ve untexpretation of the Clauſe.) 2&3 If hehad purfued)m his Fathers 
&ite-, he might have been juſtly Excluded | becauſe if he pa +" 


-» 
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ed to die without ifſue , before his Father Buecleggh had unqueſtiqnable 
Right , and ſo during his Fathc:s Life, he could not be compelled to 
Denudes | = 

The Lords found that the Preſcription did only. run from the Death of 
the Father , and that this Purtuer could not have effefually purſued in 
his-Fathers Lifetime. 


Blair of Bethaick contra Blair of Denhead. F#'y 22. 1471. 


Atvick Blair of Bethaick as principal , and Patrick Bliir of Ardblair 
as Cautioner, granted Bond to Yew Blair , and failing of her by 
Deceaſe , to her Children equally amongſt them . for the ſum of 
2550. merks , upon the 54h of May . 1624, there were five years 

Annualrent re'!ting at the Death of the ſaid Jear Blair , and now Cap- 
tain Guthry her Bxecutor purſues the Repreſentatives of the Cautioner tor 
payment ther-of , who alleadge Abſolvitor , becauſe the laſt of theſe Au- 
nualrents being due in Arm 1630. There 1s fourty years run before 
this purſuit , or any other Diligence, apd fo the Bond it ſelf is Pre- 
ſcribed , and ſp: cially theſe years /\nnualrents. The Purſuer Repiyed, 
that the Preſcription was interrupted, in {> far as a part of the Principal 
Sum was payed within the years of Preſcriptions It was anſwered for 
the Defender, that the pay :venr being made to the Daughters of the prin- 
cipal Sum, it. could have no «ffe& as tro the Annualrents preceeding Jear 
Blaixs Death, which i+clonged not ro her Daughters, as perſons Sub- 
ſtiture in the Bun, but to hcr Execiitors , ſo that the Bond might well 
be preſerved, as to the principal Sum , and yet preſcribe as to the An- 
nualrents, thee being two ſeveral Rights, and ſtated in ſeveral Per- 
ſons, It was anſwered, Th-t the Interruption by payment was ſuffici- 
ent for preſerving buta Principal and Annual, for Preſcription being odi- 
ous, any Decd b\ which the Debitor and Creditor. acknowledge the 
Right within the furry years , is ſufficient , nat only as to the intereſt 
of the particular AQors , but as to all others who have intereſt in the 
fame Right , as payment of any part ot the , Annualrent by one Perſon, 
preſerves the whole Right againſt all the Cautioners and Go-principals, 
though they neither pay«d, nor were purſued within fourty years, fo 
paym<"t of any part of the Principal , muſt in the ſame manner preſerve 
the Right of the'Bond , as to all Annualients, to whomloever. they be- 
Jong, 1t they be not fourty years before that Interruption , by payment 
of a part of the principal, 
Which the Lords found Relevant, This was ſtopped on the Lords 
own conſideration , without a Bll from the Parties , becauſe by com- 
mon Cuſtom, though Anvual had been conſtantly pay.d for fourty years, 
yer all preceeding preſcribed, whereupon it was contrarily Decerned there- 
after; Sebruary 7. 1672. | 


Alice Miller contra Boikwel-of Glencorſe. Eodem die. 


Lice Miller purſues Imprubation of a Minute of a Tack betwixt 

her and Glencorſe who compeared and abode by the verity of the 

| Tack, and the Writer and Witneſſes of the Tack being Examin. 
ed upon Oath, did Depone that they. did not ſee Alice Mil. 

ler Subſcribe, and one of them Deponing that he had Subſcribed ax 
X x . . Glens 
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Glencorſes inſtigation , who told him that he had cauſed ſet to Alice wy. 
lers Name, only one Witneſs who was Writer , and was Glencorſe his 
Brother Deponed that he faw the ſaid Alice Miller Subſcribe with her 
own hand. 


The Lords having this Day Adviſed the Cauſe , found that the Wie. 
nefſes did not abide by the verity of the Subſcription of the faid lite 
Miller, and did theretore improve the Minute , but found it not proven 
who was the Forger of the ſaid Alice Milers Sublcription. 


Captain Guthrie contra The Laird of Mccairſtoun, 
. July 25. 1671. 


Aptain Guthrie havmg Married Dame Margaret Scot , and the 
| © dying in Pofleffion of the Lands of Mannebill , Laboured by 


meg ber Huſband and her in the Moneth of April, Mc*cairſtorn ag 

Heretor of the Land, craves the Rent of the Land for that year, 

in reſpe& the Liferenter neither lived till the firſt Legal Term , which is 

Whiteſanday, nor till Martinmaſſe, It was anſwered , that by immemori- 

al Cuſtom, Liferenters have Right to the Cropt of Lands Sowed by them- 

ſelves, whether they attain to the Term ot W hiteſsnday or not , neither 
were they ever found lyable for any Duty therefore. 


Which the Lords Suſtained. 


Robert Baillie contra Mr, William Baillie. July 27. 167x, 


He Laird of Lamingtonn having made a Tailzie of his Eſtate where. 
in William Baillie eldeſt Son to his Deceaſed eJdeſt Son, is in 
the firſt place, and to bim is Subſtitute Rober# Baillie, Laming- 

| towns ſecond Son, and the Heirs of his Body, reſerving to the ſaid 
Robert his Liferent , from the Fee of his Heirs , in cafe they ſucceed, and 
failzying of Roberts Heirs, to Maſter William Baillie, Lamingtowns Brother 
Son , after Lamingtouns Death there is a Contra betwixt this Lamingtonn 
and Mr, William Baillie on the one part, apd Rebert on the other , by 
which Lamingtoun obliges himſelf to pay to Robert, the ſum of fix hundreth 
merks during his Life, and Robert R-nunces and Diſpones to Lamingtons 
his portion natuyal , and Bairns part of Gear , and all Bonds and Proviſ- 
ons made to him by his Father, and all Right he has to the Eftate of L« 
 mirgtoun , or any part thereof, and that in favours. of this Lamingtovn, 
and bis Goodfires Heirs males , contained in his Procutry of Refgnartion, 
Roberts Baillie raiſes a Declarator againſt-Lamingtoun and Mr. Williane Baill, 
for Declaring that this Contratt could not be extended to exclude him or 
his Heirs from the Right of Tailzie in the Eſtate of Lamingtous , failzying 
of this Laird and his Heirs, and that it could only be extended to any 
preſent Right Robere had to the Eſtate of Lemingroun , but to no future 
Fight , or hope of Succeſſion, ſeing there is no mention either of Tailzie 
or Succeſſion 1n the Contract, It was alleadged Abſolvitor , becauſe Rs- 
bert getting 600. Merks yearly, he can inſtru no Cauſe for it but this Re- 
nunciation, which muſt neceflarly be fo interpret, as to have effect, and (o 
if it extend not to exclude him from the Tailzie , it had neither a Cauſe 
for granting the fix hundreth merks, nor any effeR thereon, It was anſwer- 
ed , that Robert being a Son of the Family , and Renuncing his Portion 
natural, it was a ſufficient Cauſe, and though there were no Cauſe, ſuch 
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eneral Renunciations could never be extended to future Rights 
+ Succeſſion, fmleſs the ſum had been expreſt, TIT ights, or hopes 


Whichthe Lords found Relevant, and Declared accordingly. be 
Sir Fobn Keith contra Sir George Jobnſtoun, July 38. 16717 


He Eſtate of Caskibes being Appryzed by Door Guil , Sir George 

Fohnſtoun the appearand Heir , acquired Right to the Appryzing, in 
the Perſon of Philorgh, who by a Mifhve' Letter, acknowledged the Truſt, 
upon which Letter , Sir George raiſed Aion againſt Philloyth , to compt 
for his intromiſſion, and Denude himſelf,” and upon the De ence, raiſ- 
ed Inhibition , yer Philorth ſold the Eſtate to Sir Fohn Kenb, who to clear 
himſelf of the Inhibition, raiſed a Declarator that the Inhibition was null, 
and that his Eftate was free of any burden thereof , becauſe it wanted this 
eſſential Solemnity , that the Execution againſt Phillorth did not bear a 
Cop) to be delivered, and that the Executions being ſoRegiltrat, be being 
a Purchaſer for a juſt price 3 and ſeing no valid Inhibition upon Record, he 
ought not to be Burdened therewith, The 'Defender alleadged Abſolvi- 
tor : Becauſe, Firſt, The delivering of a Copy was no Effential So- 
lemnitie , neither does any Law or Statute 'ordain the*ſame + mich leſs 
any Law declaring Executions void for 'want thereof: * and: albeit it be 
the common Stile, yet every thing in the Stile is not"fieceflary 3 for if 
the Meſſenger ſhoyld have read the Letters,” and ſliowen them to the Par- 
tie , he could not ſay , but that he was both Certiorat and: Charged not 
to Diſpone. dy, he Executions bear, that* Phillorth was Inkibir,” pet- 
ſonally apprehended. 3dly, The Inhibition_comprehetids both a Prohibi- 


tion tb the Party Tnhibit, and to/ all the: Lips at 'theMercat Croſs, at 
which , the Execution bears a Copy was affixed ; ſo that whatever defeR 
might'be pretended as to PbiHterth,, this Purfuer ad; all;the Leidges were 
Inhibite to block. or buy from him, ſo that.the ;Punſuerhas aRed,agaiuiſt the 
Prohibition of the Letters i 'and: cannot ; pretend 'that he puxchajed | bows 


amp, ' have T 
& WE tchely\dods, chough not ex 
rrifig/he bdious ind pena);; inferritig 


reſerve the 'Croditors Debt , and here the RR bath added:to the 
xecution, that a Copie was Delivered , and Subſcribed the ſame on the 


"Wargent , and it is offered to be proven by the Witneſſes in the Executi« 


on , thatit was truely ſo done, The Purſuer anſwered, that there was no- 
XR x2 thing | 
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more .eljenyal in an Execution , than, ate .Copy, 
Wea or Reading tHe? Lettars was no Charge wh the tne ofthe 
3, and albeit Executio 


Copy was in, cf rg Char ns which require no 
Regiſtration, anc be petied by the Executor » at any Arty be 


amended as to, I co trul b4 done 3 Yet where Executions muſt nece(. 
farlie be Regiſtrate within ſuTh a time , elſe they are null, aker the Re- 
giltcayon-the, Meſlenger is Jonier. officio, and. his aflertion has no Faith - 
and .ſezng-thes, giving of a Core is cfſeptial , and if it be omitted, wapld 
angul.; "the. Execution; io after Regiſtration. it, canuot be lypplied, | becauſe 
in ſo far.the Exccytion is null, got being Regiſtrate, dekdeo 0 terpore, for 
as; the whole, Execution would be null for want; of. Regiiratipn , ſo.jsapy 
eliengial part -+ and. whatever, JK [Lords has Fi upplied in H qrnings » - yet 
they. did alwayes; bear, ; that, the fame was lawfullic doge according. to, _=— 
Cuſtom, in, ſuch icaſes/3 and this Execntion does. not ſo, much as bear that 
Phillorth was lawfgllie: lohibite , but only: Spring to the wb been of 
the. Letters which do not expreſs any SOJETn and .it ha 
by the -Lords, that ;a, Horning. being Re 
py. \Dclivered., , it, was found nal 3 bees 


proven by the - Oath of the Keeper of ee Bag Ire Clue Was 
upon the Ma ofthe EXSEWFION» when 1t.- was preſented to the Regi- 
ſtiſter , and was only; negledted to be inſert by him , which ſhows boy 
pecefſat; a ;Solemnigy the | Lords haye accomptcd the. giving of a > CopTs and 

Regiltrating thereof © And-if LK UBIT a of this [0 ſt Sentence 
palled- over, it will got. only, incourage rs, to een al accultom- 
er Solemnities 


exuotonie; 20 ps en all 
WAENEAS,) neceHlar, NOge. w eve bra _ it, or an 
other,noolen Solemuity. 2 1) & 23: _ 


'2The Lords found* the Inhibition nall,; il that the Delivering of a Co- 
py was 2 necalfar Solemnity , which not being comained[in the: Regiſter, 
they would not admit the ſame: to'be ſupplied by: Probation, 3 an of 
SN notes Acquiring ifor aJurt Price. | 
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The Deciſions of the Lords of Seſrion, 169 


The Lords found that the AR 1640. reached no further than the Paci- 
fication, by which the Troubles then preſent were Terminate. The Lords 
Demured in this caſe upon remembrance of a Proceſs before them, at the 
inſtance of the Heirs of Sir Thomas Nicolſon, againſt the Heirs of the Lair 
of gtreichen , upon the Gift of Streichens Ward, to Sir Thomas, who Di 
the time of the War, being Priſoner by occaſion of the War, and after Pa. 
cification, that they might have ſeen what they had done in that Caſe, but 
did not get the Pradticque , and the Parties being agreed, they Decided 
in manner foreſaid , wherein this was not proponed nor confidered , that 
the forefaid Att was always eſteemed , an Exemption after the Pacificati- 
on, during the whole Troubles, and no Waird for Marriage was found 
due that time , though many fell _— the War, and if jt had not been 
ſo eſteemed , the ſame Motives that cauſed the firſt At-to be made in Arng 
1620. would have moved the renewing thereof after the Pacification - and 
no dbubt- the King and Parliament Anwo 1650, before D#ymbar would have 
renewed the fame for incouragement, in ſo dangerous a War, if it had not 
been commonly thought that the firſt AR ſtood unexpired. 


Myurrey contra The Earl of Southesk, ard other Appryzers of the 
Eſtate of Powburn. Eodem de, 


Ames Murray having Right to an Appryzing of the Eſtate of Sir James 
; | Keith of Powburn, led at the inſtance of Mr. Themes Lyndie , purſues 

thereupon for Mails and Duties. Compearance was made for the Earl 

of Seuthesk, and poſterior Apprizers after Year and Day, who alleadg- 
ed that by the AR of Parliament 2661. betwixt Debitor and Creditor, Itis 
provided that the Lords of Seffion , at the deſire of the Debitors, may or- 
dain Appryzers to reſtri@ their Poſleſſion to as much as will pay the An- 
nualrent , the Debitor Ratifying their Poſlefſion z and now the Poſterior 
Appryzers having Appryzed omne jus, that was in the Debitor, craved that 
the firſt Appryzer might ReſtriRt himſelf to his Annualrent, and they 
ferred to the reſt of the Duties, It was anſwered that this was a piridaal 
and peculiar priviledge in favuurs of the Debitor, that he might not unneceſ- 
farly be put from his Poſſcſfion, and which hemight make uſe of againſt all 
the Appryzers , if there were a ſuperplus above the Annualrents, and it is 
upon condition that the Debitor Ratifie the Appryzers Poſſeſſion, which 
is not competent to a poſterior Appryzer, in whoſe favour this Clauſe was 
never meaned : But there isa ſpecial Clauſe for poſterior Appryzers, being 
within year and day, to come 1n peri paſſu : neither can the poſterior Ap 
pryzers have any intereſt, becauſe the tuperplus will fatisfie the firſt Appryz- 
ing pro tanto, | 

The Lords found the foreſaid priviledge peculiar to the Debitor 3 but 
found that the firſt Appryzer, ſeing he excluded the reſt, bchoved tocompt 
from this time as if he had Poſſeſled the whole. | 


The End of the firſt Part of the Deciſions of tbe Lords | 
of Seſſion: 
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INDESX 


Of the 


Purſuers and Defenders Names, for the 
uſual and caſter Citing of the Lords Deciſions. 


A. 


Bercrombze comra Andtyſons, 15 Novemb. 

1666 

Lord Abercrombie con. Lord Newark, 17 
Decemb. 

Achinlech con. Mcleud; 9 Feb. 


Achinlech con. L. Fedderburn, 15 Fanuary, 1663 
Achinleck con. Williamſon and Gilleſpie, 18 Decemb. 

1657 
K. Advocat con. Craw, 19 Feb, 1669 
K. Advocat con. E. of Mortoun, 25 Feb. 1669 
Agntw con. Tennents of Dron/aw. 30 Junt, 1659 
Aiktnbead con. Aikenbtad, 25 Feb, 1663 
Aikman con. 14 7ane, 1655 
E. Airlie con, Mcintoſh, 8 7uly, 1664 
Aitcheſon con. La. Mccieud, 95 Feb. 1662 
Aitoun con. Watt, 26 July, 1662 
L. Aitoun con. James Feirit, 29 January, 1668 
Allan con. Paterſon, 19 Junt, 1663 
Allan con. Colliar, 25 June, 1564 
Allan con. Fairit, 2 July, 1667 
Capt. Allen con. Parkman, 9 July, 1668 
Altxandtr con. L. Clackmannan. 9 7uly, 16658 
Alezander con. Lo. Saltoun, 20 June, 1671 


Lo. Almond con. Delmeboy, 25 Feb. 1668 
Anderſon and Elphingſtoun con. wachop, 22 July, 


166 2 
Anderſon and Proven con. the Town of Edinbwegh, 


31 January, 


166 
Anderſon con. Cunninghame, 7 Decemb, 166: 
Anderſon con. Cunninghame, 9 June, 1656 
Andrew con. Car(s. 25. Novem. 1668 
K. Annandale con, Trung and others, 24 Feb. 155g 
Antrobss con. Anderſon. 1g June, 1667 
L. Aplegirth con. I ockerby, 14. Feb. 16791 
Arbutbnet con. Fiddes, 25 Feb. 1662 


Arbuthnet con. Kyith, 23 June, 1655 
Archbiſhop and Presbyrery of St. Andrews contra 
George Pittillo. 6 July, 


1670 
E. Argile con. M*dowgals, 14 July, 166g 
E. Argile con. Campbel, 24 ; ned 1666 
T. Argile con. Campbels, 25 January, 1656 
K. Argile con. Campbel, 15 January, 1668 
L, Argile con. Stirling, 9 Decemb, 1668 
E. Argilecon. M'*naughtouns. xs Fibs 1691 
T. 4rgile con. Vaiſals, 30 June, 1669 
Armour con. Lands, 21, Fe 167s 


/ Barns con. Toang, 12 Decem 


B. 
Arnold of Barncaple, con. Gordon of Holme, 23 Feb. 
1591 
Arnot con. Arnot, 11 7anuary, 1665 
E. Athole con. Scot, 20 Dyrremb. 1664 


E. Athole con. Robertſon of Strowen, 19 January, 1659 


_ con, Town of Innerueſs, x1 Decemb. x 66x 
Beilze con. Henderſon, x July, 1662 
Bailie of Regality of K;ll;mair con. Burgh of K311i- 

muir, tg January, 


1668 
Bailie con. Mr. William Bailit. 29 July, 167x 
Bein con. Bailies of Culreſs, 14 Feb. 167x 
Bain con. L. Striechen, 24 7anuary, 1663 
Baird cons Magiſtrars of Elgin, 25 January, 166g 


Baird con. Baird, 9 January, 
D. Belfour and his Spouſe con. Wood, 8 Zanuary, 1670 
L. Balfour con. Mr. ill:am Douglas, 4 July, 1671 
Lady Bailagan con. Lo. D' umlanrig,. 23 Junt, 1691 
Balmano's Daughter con, the 


12 No- 
vember, 1664 
Lo. Belmerino con. the Town of Edinburgh, 25 No- 


vember, 1662 
Lo. Balmerino con. Creditors of Sir william Dick, 
14 7uly, 1654 


Lo. Ba/merino Saupplicant, 9 January, 1669 
Credirors of Balmtrizo, and Cowner Supplicanc, 


16 Ftb. . 1669 
Lo. Ba/merino con. Hamiltoun of Little-Prefloun, 
22 7une, | 1678 
Creditors of Ba/mtrizo con. Lady Cowper, 28 Jane, 
167x 

L. Bainagoun con. Dingwill, 30 FZuly, 1662 
L. Bainagoun coi. Mbenyie, 28 January, 1663 


Lo. Balvaird con. the Creditors of Annandale,21 fe 
nu4ry, 1662 


Bartlay con. L- Craigiver, 10 January, 1662 
Barclay con. Barclay, 6 July, 1669 
Barclay con. Barclay, 20 Faly, _—_ 

1662 


Beyns con. L. Aplegirth, 1 fauuary, 
N 1665 
Baxrers of Edinburgh con.the Heretors of EaF-Lothi- 
ax, 20 Feb. 1 
Baxrers in Cannongate, 21 Novemb. —_—_— 
Bead-men of the Magdalen Chappel, con. Droſdale, 
30 June, 169 x 
Beatoun of Bandoch, con. Ogilvie of Mantoun, 13 fr 
ly. 1650 
Yy E; Bedford 


B. 
E. B:dſord con, Lo. Balmerino, 18 Frbs 


E. Bedford con. L. Beimerino, 29 Navenb. 1651 
Beg con. Nicolſon," 14 January, 1663 
Beg Con. Brg, 4 Ftb. . 14-1 
Brg con. Beg, 5 Decemb, 1665 
Btg-con. Nicol, 22 Junt, _ Fs 16$6 
Bells con. #ilhie,. 12 Feb. 1 1652 


«Bell ot Beljord con. the Lady Rutherford, 29 Jaay, 
| I 


59 
Lairds of Beerfoord and Beanſioar, con, Lo. King/toun, 
27 January, 1665 


' Mayor of Brr wick con. L..of Haining, 1 July, 1661 
Major Bigger con. Cunninghame of Danketith, 15 Jun 
1070 

Binning con. Binning, 28 7anuary, : 16658 
Birkinbeg con Fobn Graham of Craigit, 20 Jul, 
| 1671 

1668 


.Birnie con, Henderſon, 13 January, 
t 1662 


Birsbanecon. Monteith, 24 July, 
-— w_ powgtas, 18 Feb, 1663 
Biſhop of 1ſes con. Hamiltoun, 13 Dectmb. 1654 
Bifhop of Dyunbleine con. E. Caſſils, 15 "_— 
1665 
Biſhop of1fes con.theFifhers of Greenock, 24 Fovenh, 
| 1025 
Arch=Biſhop of Glaſgow con. Mr. 7amts Hagan, 4 
Feb. P I 
Arch=Biſhop of Glsſeow, con. Commiſlar. of G1a/- 
gow, 14 Feb." 1666 


Bifhop of 'G/zſgow con. Commiſſar of Glaſgow, 22 
Feb. 1665 


1668 
166g 
.1666 


Bleck con. Scot, - 25 June, 
Black con. French, 9 Feb. 
Blaibwood con. Purves, 20 Novemb. 
'Bleir con. Anderſon, 18 Feb, ** 1663 
Blair of Balgillo con. Bleirof Denhead, 3 FOrruary, 
| 1673 
Blair of Balhtad con.Blir of Denbead,22 Zalp,1671 
Lo: Blaxtyre con. Walkinſhaw, 2 ul), 1667 
Blomart con. E. Roxburgh, 17 Dtctms. 1664 
Bones con. Barclay of Jobnſtoun, 9 Jul | 1662 
Bonndr con. Foulis, 7 Feb, | 1662 
Capt. Bood con. Strachan, 28 Novenb. 1667 
Boog con. Davidſon, 9 July, . ——_ 
Lo. Borthwick con. Nr. Mark Kt?! , 31 June), 
1655 


Borthwick con, Sheen, 14 July, 
Borthwick con. Sheen, 16Feb. 
Lo! Barthwiek con. 21 Feb. 


Borthwick con. Lo: MOPAR I4 Feb. 1668 
Boſwel con: Boſwel, 22 Novemb. 1663 
Boſe! con. the Town of Kjrkaldy, 22 July, 1668 
Boſwel con. the Town of Kirbalay, 1 Feb. 166g 
Boſwel con. Lindſty; 3 Feb. . .., 266g 
Bow con. Cempbei, 2 July, 166g 
Bowers coſt Lady Cowper, hF + 1671 
BoyH con. L. Nithrie, and L. of Edmondſtoune 13 De- 
cemb. | 1661 
Bvyd of Pinkill con; Tennent of Carſluth, 15 Feb. 
I 
. Biyd cob. Kintore, 4 Fuly 6 166g 
ont con. Laadey and Telapefer, 30 Novert, 1665 
Boyds con. Boyd of Temple, '6 Zanuary, 1670 
obn Boyd con. Heugh She, Jax 1671 
1 of Kelbarn con. wilkit, 26 January, 9g 
I 


Lady Braid con. E. Kinghorn, 26 January, 
Bradie con. L. of Fairnie, Tunt 21. , 1665 
Bradie con. L. Fairnit, 20 Januar), 


Bredy con. Bredy, 1 July, | 1662 
Broady of L:them, and L, of Kickertoun con, Lo. Ken- 

mure, 1. 7uly, 1671 
Brotherſtons con. Ogil and Orrocks, 26 ' Fuly, 1665's 
Brozn con, Liferenters of Raſsje, 13 Feb. 1662 
Broyx con. Jobnfioun, 26 Feb, - . _— 
Broun con. Lanſong, 25 Funt, 1664 


Broun con. Scot, 9 Zanuny, 


d 


E X, 


G 

* Broun and Duff con. Biſſat, 18 July, 1645 
Brous con. Happilandg eg Fankary, "12.4658 
Broyn con. Fobnſtoun, 1. Feb, 166g 
Brawn con. Sibbald, x2 Feb. 1669 
Bruces con. E, Mortoan,*15 Funt, 1665 
Bruce con, E. Mortogn, 28 Ntvemb. 1655 
Bruce con. L. and Lady Stenhops, 29 Fth, «p66, 
Gounteſs of Buccleugh : coo, 'E: Te174s © 9, By, 
165 

Duke of Duccleugh con. Parochiters of , 
22 Fune, 15» 1 
Chilcren ot rhe E. of Buchan con, the Lady Buchas, 
23 Feb, 1555 
Buchan con. Taits. 11 Feb, 165g 
Buchannan con. Oſou'n, 24 Fuly 1667 
"Lady Burgze con. Tennents 18 7uly, 1655 
Lord Burily con. Sime 30 Janxery, 1652 
Lord Burly con. Sime, 25, Novem, 1652 


Dame Rachel Burnet cue. Leapers, 23 Decemory 


3665 
Byynet con. Johnſoun 19 5Fuly, 1665 
Burnet cor. Naſmith, 19 Fane, 1658 
Burnet con. Swain, 3o June, 1968 


Foachim Burn-majjer con. Captain 'Diſbingtosn, 


29 June, | 1571 
Lady -But? and her huſband con, Sheriff of 2ur-. 
Ss 7anuary, 1555 
Bytter Con. Gray, 14 Feb. 1655 
con: Brand, 3 Tenuary, 1657 

con. Edmiſtoun 6 January, 1655 

con. wilſon, 2 Jangaxyy, 16555 

con. Jobs and Hery Rollocks, 1 Feb; 


: F 1666 
con. -E. Kinghorn, 23 7eruiry, 1656 
con. Heugh Mcculloch, 29 Feb, 1665 


con. che Sheriff of Inveratſs 21 Feb, 

| 1656 

Alderwond con. Scthaw, 14 Novem. 1668 
E.Callender con, Monyo, 20 Feb. t 1662 
Campbel con. Bryſon, 10 Januar), 1664 
Campbel con. Campbel, 22 Feb. 165g 
Campbel con. DoGor Beatoun, 23 Novem, 1665 
Campbil con. Dowga!, 14 Dectm. 1667 
Campbel con. L. Glenorchit, 25 July, 1658 
Canham con. Alamſont, 25 June, 1664 
Canham con. Adamſang, 7 Novem. 1656 
Canna con, 1a 7uly, . 1666 
Mr. alter Cant con. Locks. 29 June, , ,. 1665 
L. Carberry con. Creditors, 30. January, - 1663 
Lady Carnagy con, Lo. Cranburn, 11 January, 1662 
La. Carnagy con. Lo. Cranburs, 19 Fth. 1662 
La. 'Cernagy con. Lo, Cranbwn, ga January, 1663 
La. Carnagy con. Lo. Cranburn, 5 Feb. 1663 
Counteſs of Carnwath con, the Exrl, 27 Feb. 1667 
Caſs con. Mr, Joh» wat, 18 Decem, 1666 


Caſs con. Sir Robert Cunninghame, 26 January, 

| 1671 
E. Caſſils con. Agnew, 6 January, 16665 
E, Caſſiis con, the Tennents of De/mortoun, 11 De- 


cemb, | . 1665 
E. Caſſs/s 'con. ghe Sheriff of Galloway, no Decemb. 
| | Ny 1669 
Counteſs of Caſſz/s con, E., Caffils 22 Feb; 1670 


Counteſs of Caſſils con. the E., Rexbwrgh, 18 Jaly, 


1678 

Cathcart con. Mccorguodel and Mirk, 8 Feb. 1670 
L. Ctſn0ck con. Lo. Bargainy, 23 Decem. 165g 
Chalmey con. Dalgarno, 27 Feb. 1652 
Chalmer con. Lady Tinnel, 24 Novem. 155g 
Chalmer con. Baſſillie, 30 June, 1666 
Chalmer and Geirns con. Colvils, 16 Novem. 1667 
Chalmer con. Wood, 297 Feb. 1668 
Chapman con. #hite, 18 January, 1667 
Charters con, a Skipper, 13 January 4 1665 
arters 


H. | 
L Hainting con» the Town' of Selkirk, ] ry Fib. 


Harlay con. Hume, 18 Zady, 1671 
Herptr Cori. Hume, 14 January, $662 
Harper coo. Hamilton, 29 July, 3652 
Hayper con. Vaſlals, 25 fuly 4655 
Harrower con. Haitly, 13 Junt, 1667 
Hey con. Hume 24 June, 1662 
Hay con. Seaton, 28 Fant, 1662 
May con. Moriſen, 17 Feb, 1663 
Hay con. Corftorphin, 19 int, 1663 
Hay con. Nicolſon, 16 July, 1663 


Hay coo. ColleRor of the vacand Stipends, 17 L- 
I 


4 
Hay con. Magiſtrats of Elgin, 23 Novemb. 1664 
Hey con Little» Fobn, 16 Feb. 3666 
Rey con- Magittrars of Elgin, 12 June, 1666 
Hey cob. Magiſtrars of Zigin, 5 7aly, 1666 
Hay con. Dewglas, 1o Fuly, 2666 
Hey con. Litcle- Joba, 14 Decemb. 1666 
Hey of Strozit con. Feuars,22 7unt, 1667 


Hey con. Drummend and Hepburn, 26 Nodtwb, 1669 


Hey con. Town of Peebles, 20 Jalie), 1669 
Hey con. Town of Peebles, 19 Feb. 1669 
Door Hay con. Jameſon, 8 June, 1570 
Hay con. Magiſtrats of E/gin, 18 7une, 1670 
Henxriſen con, L. Ludwharne, 22 Decemb. 1666 
Hexryſon con. L., Ladwherne, 4 Januar), 1667 
Hexryſon con. Henrjlon, 31 January, 1557 
Hewyſen con. Henryſon, 14 Novems. 1667 
Henryſox con. Birnie, 27 Feb. 2663 
Hearyſoz con. Anderſon, 18 Novenb. 1669 
Hephurs con, Hemilioun 12 Decemb, 1661. 
Hepburn con. Hepburn, 22 January, 1662 
Hephurs con. Hepburn, 25 Ft, 1663 
con Niſoet, 16 Feb. 1665 
Hepexors of: Dos con. Town of Aberdeen, 26 Jamey 
$ 


Hevetors of the Milne of Keithich con, Fewars, 
29 Jane, 1665 


Heeetors of Des con. Town of Aberdeen,2g July, 1665 


Heeaerors of Jobas-milne con. Fewars, 9 Feb. 1666 
Hervots con. Fleming Mefſcnger, and his Cauri- 
oners, 19 Jauuany, 1666 
Hemet con., Town of Edinburgh, 25 June, 1568 
Hil con. Maxwel, $ Feb. 1663 
Hill con. Mazwells, $s Drctmb. _ 
Hogg con. Hogg, 2 January, 1667 
Counrefs of Howe, 3 July, 1657 

Hegg con. Countels of Hume, 1o Decemb. +2657 
Hege con. Councels of Fame, 10 Decemb. "_ 
1661 

1662 

Io June, 1665 


Hume con.rche TenmemofKells and Hone,13 —_” - 
16 


EK. of Huwecon, Wodfetrers 5 7uly, 1665 
Dame Margaret Hume Con. Crewſoord of Kerſe, _ 
”, 166 
OS tid and Hume,12Decemb.1655 
Hume con. Tennents of Kells and Hume, 24 January, 


1667 
Counceſs of Heme con, Tennents of 4/cembys and 


Heee, $ Feb. 1657 
Hawe con. Creditors of K/llo, 23 Pane, 1657 
Heme and others con. Hume, 6 July, 1665 
Hume con. Teanenes'of Kello, 23 July, 1657 
Heme con. Secton of Meingies, 13 January, 1559 
Name con. E. Hwne, 14 7aly, 1670 
Hene con. Scot, 7 Feb. 1671 
Meme con. 'Lo. Juftice Clerk, 28 June, 1671 
Same con. Lo. Juſtice Clerk, 4 July, 1671 

prey Ve uly, 1678 
Beipial of Glefeow I 
Sowiſox con. Cockburn, 197 N. b by, 
Hanter cou. Wilſons, 13 Dectmib. 1667 


Haxter coo. Credites of Fobn Petey, 11 June, 1672 
Kſacqueſs of Huy con. Gordon of Leſmore, 22 _ 
1665 


GX 


*K. | 
Hutcheſox cow! "K. Coſſals, 3 Detemb. 166 
Hutcbeſon con. Dickson, s ann , 66 : 


Ack con. Fiddes, 24 July, 


| r66r 

«> con. Pollock and Rutherſoord, 23 Feb. 165 

ack colt. |; » 13 Jane, me , 1655 
ace coB.. Zack, Is Faly, 1669 
«& cod. Borthwick, 2 Feb. 1650 
r8y con. Zaffray, -4 Decemb. 1 


«meſon con. M<clied, 'y Decemb. , 66x 
_ APMitgirth, con. Jobnſtomn of ma” 
__ X | 1 
Inglss coth Hogy, 22 Decemb, 654 


1554 
Inglzs con. L, B4lfour, 25 Tone 1668 
Innes con. Wilſes, 4 Jab, 1665 
Innes con. Innes, 5 Januery, 1590 
pron con. Appleginth, 75 Feb; 1662 
obnſioun of ' Sheexes, edn. Brown, I4 July, 1665s 


Jobnſtoun con. Migreeg trs, 19 u 1665 
Fobuſtouzn con. Tenncars of Acbincorſe, 22 July, 


| 1665 
obxſtoun con. Jobnſtoun 21 Feb. 1667 
obnſtoun coft. Caxtingbem, 19 June, 1667 
obnſioan con. Str Charles Erhine, 6 Feb, - 1668 
obnſftoux con. Parochioners of # 


Hodonie, 13 Fly, 
TT: | 1668 
buſtoun of Sheents con. Arnold, 22 ly, 1658 
fine con. Sir Cherles Ershine Lord Lyon, 19 Je- 
una), | 
Irwing con, Mccartney uary 
Irwing con. Strachan, . : a65g 
on Re 
Lo. Juſtice Clerk, and Sir Alexaxter his Son pony 


7 : 


Lo. Tuſtice clek oba. Fainbolie, 22 Feb. 
Sir Jobs Kvtb con. Sir $14 Jobhtour, 23 
T 


K Jay, 


d7 
Kells £00. Paxtoin, 3 Jul, 1662 
Kells con. Pringle, 31 Jangary, 166g 
Kells con, Krmnnier, 5 Jaruey7, 167 
Kennedy con. Hutcheſon, 8 July, 1664 
Kynnedy con. Weir, 28 Feb. 2665 
K2nnedy con. Agnew of Lochnaw, 27 July 166g 
Kennedy and Mure con. Jaffrey, 24 Juze, 1669 


Kennedy con. Kennedy, of Cullen, $ 7 1670 
K!nnedy con. Cunninghame and wallace, n2 » 1670 
Ker coo, Parochioners of Cariden, 26 July, 266 x 
Ker con. K/r of Fairniatie, md others, 9 Js, 1662 
Kyr con. Hunter and Tc<ments of Cambe, 8 Fib, 1665 


Ker+con. Children of wolmet, 25 Feb. 1667 
Kyr con, Ker, 18 Ju, 166 7 
Ker con. Ker, $ Fe 


Ker of Cavers and Scat of Go/dew-berrie Sapplicancs 
6 January, 8670 
Ker con. Nownie, 7 Jemery, 7. 
Ker con. Nicolſon, 28 January, 651 
Kzdd con. Dichson, 29 June, _ 
L. Kilbirnie con. Heity of Tailzle 'of Kilbirnie, and 


$cbaw of Grenoch, 20 Jenuery, 1669 

Lady Kjlbocbs con. the L. of Kilbocha 20 Decemb. 
2166 

Kilcbattans Credirors cO0. Lady 165 - 

nar), 1563 
Kincaid con. L, Fenxivs, 26 Feb. 1662 
K. Kinceirs con. L Rofſith, 24 Feb, 1669 
E. Kenceirn con. L, Pitters, 3 Feb. 1670 
King's Advocat con. E Mortoun, 25 Feb. 166g 
E. Kinghorn con. L. udny, 3 4 © 1565 
E. Ringhors coll. L. #dnty, 15 Janucry, 1668 
ho - oa of KingToun con. F, an, 22 

Feo. 
Kinroſs con. L. Hunthil, ro Drcemb, wr 
Kinroſs con. L. Humtbil, 25 July, ' 1662 
Kgntore cone Boyd, 27 Janyury, 
Kiugore con. the Heir of Logan of Coatfiet4 5 Jay, 


wy 


7 
by 6s 
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;rbaldy con. Balkanquel! 9 July, 1663 
_ touns con...L, Huntbill, 12 Feb 1662 
Kirktouns con. L. Hunthill, 3 Januwy, 1665 
L:Knaperin con. Sir Robert Farquhar, 9 Novemb. 1665s 
Kyle con. Seaton, 28 Junts 1 4 2665 
' JF .. Lambertour con. E.Ltvin, 24 Fuly, 1661 
| L. Lamberto un con. E, Levin,"'3 and 11 dayes 

of July, t ; 1662 

L. L4mbertous con. Hume of Keimes, 9 July, 1662 

L. Lamingtoun con. ceſs 29 January, 1652 

Linglands con. Spence of Blair, 17 7ant, 1670 


© Lexgtoun con. Scot,” a7 Decemb. 1670 
© F; Lauderdale con. the Tennents of Swintoun, 7 

January, | 1662 
- E. Lauderdale con. Wolmet, 13 Jul), 1664 


E. Lauderdale con. the Viſcount of @xtnſvord, k b 
Feb. ; 

E:Leuderdele con; Viſcount of Oxexſorrd,lafi Feb.1666 

E. Leuderdalt and 4chop, con." Major Biggar, .7 


Decemb. 1667 
Lawrie con. Sir John Drummond, 18 Feb, 1670 
Laurie con. Gi 4 Fib, | 1671 
Layprie con. Sir. fobn Drummond, 7 Feb, 1671 
Leckie coo, 20 Feb. 2663 


- Leith con, L. Liſmore, and others, - 14 | 7uly, 1665 
Lennox of wooduhead con. Nairn, 24 Funt, 1552 


Ltinox con. Linton, 5 Feb. 1663 

"© Cermont con. Keſſel, 9 Decemb. . © 1664 
" Lermont con. E. of Lauderdale, 12 Zuly, "7 I 
Leſlie con, Grays. 10 , Jana), 1665 
a. Jobn pre of Duz,22 Dectmb. 165 g 

* Leſlie con; C —— wigs 166g 

| , Teflie con. Gublpnth+ Is ul 1670 
 Lislits . cole of - June, 1691 
Letter from rhe King, 14 June, : 166g 
Lo, Leyton. Porteous, 15 Feb. | 1665 


Get 1691 

Town of Lizlithgeow con. Town of Berr owſtounneſs, 
'. 20 January, 1663 
' Town — —_ con. Town of TY 0” 
13 Feb. | I I 
L3ih con. E. of Nezdsdaile, 20 January, 1665 

' Litle- Fobx con.. Durcheis'ef Monmouth,20 Feb, 1667 
© Litfier con. Aitein, 2 Tuly, | 1667 
© Tivingſiotn con. the Heir of Forreſter, 22 July, 1664 
© Livingſious coft. Sornbig, _—_— 1664 
' Tivingſioun col. Big, 6 Fe 2666 
Livingſfioun con; Lady Glcnegies, 13 July, 1666 


- Livikgſtoun con. Burns, Is: June, 1679 
- Lochs coo. Hamiltoun, 18 Novemb, 1664 
Lockbart cot. *Kmnedit, 13 Feb. 1662 
Lockbari con. Lo; Bargenie, 22 Feb. 1666 
Log ans Galbreath, 26 January, 1665 
* Logie+ con. Logie 1x: Decemb. $662 
' Lo:Lowr con. E. Dandee, 6 Feb, 1663 
©LozLowr con. L2. Craigynn' Fuly, 1664 
Lo. Loyr con. | 20 January, 1665 
Lo. Lovat con. .Lo. Mcdonald, 16 Junt, 1691 
_  Loyſon con. the L, Lydwharn, 15 June, 1669 
\L. Ludwharn con. L. Gight, .21 July, 1665 


Heirs of Lyndie con. E. Soutbesþ, 12 nd 1671 
Lyin of Murresþ con. L. of Ersh, 19' June, 1664 
Lyon of Murresþ con. Farguber, 10 Dectmo. - 1664 
« Lyon of Murresk con. Heretors of the Shire, 95 Feb. 
; | 1655 

Lyon of Murresh con. Gordons, and others, 15 Feb, 


: 1666 
Mtn: of con. the E, hw, 
24 January, 1666 

Mair a—— 22 Jonuery, 1667 
Maitland con. 'Leslit, 29 Feb: | 1668 
Miitland of Pitrighie con. L, of Gight, FR b 
4 (5:5 28 ,.- - 5 07 ogy 
E. Mariſchal con. Bree, 18 Juit, 1662 


E. Mariſchal con. Leith of whittheugh, 14 July, 166 
Maſſon con. 27 ant, oy Wo 


© Creditors of Maſſon cov. Lo, Torphichanzig January, 


6 
* Maſtertoun con, ſtrangers of Oſtend, 24 Feb. - 


Matbieſon con. Gib, 14 July, 1665 
Meaxwel con. Max wel, 13 Feb, 1662 
Latly Diane Maxvtl' con. Lo. Burlie and others, 

Is Feb, 1657 
Maxutl con. Maxve!, 15 Novtmb, 1667 


Maxvel con. Maxvuel,- 11 Zaly, 


- Maxutl con, Maxvel 21 July, = 
bo May con. Roſs, 23 Feb. : 1667 
Mealexzander con. Dalrymple, g June, 1668 

' Mfbrair con. Sir Robert Creichton 20 Feb, 1665 


. Mcclaud con. Young and Girvan, 20 Decemb, 166g 

. Mrlellan cop. the Lady Kircudburgh, 14 Feb, 156 9 

665 ' Mccrae con.” Ly. Mcdonald, 6 July | 
* M:cultoch con. Craig, 2 Decemb, 


, 167x 


' Mcdougal con. L: Glenorchir, 24 Fant , 1662 
' Megill con: Ruthven, 22 Novemb, 1654 
- Mcgill con: Viſcount of Oxenfoord, 17 Fth: 1691 
Mcgreeger con: Menz3ts, 24 Feb: 1665 
Mcintoſh con: Robertſon, 6 'Zuly, 1662 
Mckenzie con: Roſs, 18 Feb; 1663 


* Sir George Mckenzie con: Fairholme : 
ord oh 4 | » 7 Dectmb:; 1656 
ul 


enzze con: Mr, Jobn Fairboime, 25 


, & 16 
Yom con: L. of Newhal,zo Jaly, 1669 
Oy Mc&tnue con. Mr: Fobn Fairboime, 14 
6. 

' Mackenzie con. Robtriſon, 23 Decimb, _ 
' Mckenzze con. Roſs, 14 January, 1669 
Mckie con. Stewart, 5 July, 156 
' Mcmorland con. Melvil,28 Junt, 1662 
Mecypherſon con, Micleud, 29 Funt, 1666 


Mcpberſon con; wedderburn, 14 Fanuary, 1668 
Mcqueen con: Marqueſs of Dowglas, and Peirſon, 

26 January, Fo op 1670 
Lo: Melvil con. the Lafrd of Fairnie, 4 Feb, 1662 
Menzies con. L. Drum, 25 January, * 1665 


Menzzes cop: L. Glenorchie, 24 June, 1663 
* Mercer of Aldie con- Rowan, 24 Feb: 1665 
Merſtoun con. Hunter, 9 January, 1663 
Milley con, Howiſon, 5: Fane, 1666 
Miller con. watſon, 21 Fuly,, © 1666 
Miller con, Bothwel, 22 7uly, 1671 
Milne con: Hume, 5 July, | 1664 
Milne con. Cltrkſon, 21 Feb: 1667 


Lady Milutozn con. L. Milntoan, 26 July, 1662 


'L. Milntoun con: Lady Milntoun, 4 January, 1665 


L. Milntoun con. Lady Milntoun, 27 Feb: 1663 
L.*Milntoxn con. Lady Milntoun, 25. Feb. 1667 
L. Milntoun con. Lady Milntoun, 26 Feb: 1668 
L. Milntoun con. Lady Milntoan, 30 July, 1668 
L. Milntoun con. Lady Mitntozn, 31 January, 1671 
L. Milntoun con. Lady Milatoun, 14 Fuly, 1671 
Miniſter of north ze#tb con. Merchants of Edinburgh 


10 Feb: 2665 
Minifter of con. the L, E/phinſloun 16 
une, 16566 
Mitchel con. Hutcheſon, 24 July, 1661 
Dame Gtzls Moncrief con. Tennents of Newtoun and 
Troman, 9 Feb: 1667 
Moncritf of Tippermalioch con, Magiſirats of Pearth, 
26 7uly, 1690 
Children of Mouſwal con. Laurie of Maxwaltour, 
14 Feb. 1662 
Lady Mouſwal con. 15 Fth, 1662 
Monteith con, Anderſon, 28 June, 1665 
Monttith con. Anderſon, 15 Decemb. . 1665 
Monteith con, L. Glorat, 5 Dectmb. 1666 


Monteith of Carrubber con: Boyd, 2 Dectmb. 166g 
Montgomerie con. Lo. Kirkudbright,20 Decemb, 1661 


Montgomerie con. Peter, 19 July, . 1662 
Montgomerie con. Montgomerie, 22 July, 1662 
Montgomerie con. Brown, 28 January, . 1663 


Montgomerie con. Hume, 22 July, - -. 166 
Call 


M. . 


Collonel Mottgomerie coo: wallate and Bowit, 24 
ant, 1665 
Collonel Montgonerit and his Spouſe, con. Stewart, 
24 and 27 7anuary, 1655 
Coll. Montgomtrie con; the Heirs of Halliburtony 17 
Feb. 1663 


Montgomerie con, Ranbine, 23 Novemb. 1657 
Moffat con. Black, 24 Jane, 1664 
Moriſou's Relidt con. the Heir, 12 Feb. 1663 


Daughters of Mr. 7ames Mortoun Supplicant, 26 No- 
* "vemb. | 1668 
Parſon of Moriur con. the Lis. of Beerfoord and Brin 
ſtoun, 6 Ju'y, | 1 
Sir George Mouat con.Dambar of Hemprig,22 Feb. i655 


Mow con. Dutcheis or Buccltygh, 95 July, 1663 
L. Muchrum cons L., Mericoun, and ochers 20 m__ 
1662 

Muir con. Fraxr, 27 July, 1655 
Muir con. Sterling, 19 Feb, 1663 
Muirhead con. 27 July, 21654 
E. Murray con. L. Grant, 9 January, 1652 
Sir Robert Murray, con. 8 Feb. 1652 
Murray con. 17 Juze, 1655 
Murray con. Executors of Door Guild, 16 Jus 
1004 

E. Murray con. Hume, 2 January, 2667 
Creditors of Sir James Murray col. Murray, 1 vs 
1007 

Murray of Ochtertyre con. Sir Jobn Drummond. 22 
Feb, 1570 
Murray of Ochtertyre con. Gray, 16 Decemb, 1670 
Murray con. Murray, 12 7uly, 1671 


Murray con. E. Soutbesþ and others, 22 July, 1671 
Muſhes con. Duke and Dutcheſs of Buccleugh, 28 


January, 1658 
Aper con. Gordon of Grainge, 12 Fth; 1570 
Naper con. E. Eglintoun, 14 Feb. 1671 
Nafmyth con. Zafſray, con: 25 Zuly, 1662 
Naſmyth con. Bowar, 1 Fuly, 165g 
Neilſon con.. Meinzies of Enoch, 21 Junt, 1671 


Lo. Newbyth coo. Magittrats of Elgin, 17 Feb: 165g 
Lo. Newbyjth con. Damber of Burgit, 18 Decem, 1665 
Newman con. Tennents of Hill and Mr. Jobs Preſton, 

8 January, | 1669 
Nicol con. Hopt, 8 January, | 2653 
* Nicolſon con. r ewars of Tillicutrit, 14 January, 1662 

Nicolſon con. L. Bughtie and Babirnze. 14 Novemb. 


1662 
Sir Thomas Nic"!ſon con, L:Phbilorth,18 Decemb, 1669 


Nisbet con. Leſt ©, 8 July, | 1654 
Nisbet con. Murray, 23 Novenb. 1664 
Nisbet con. . $ June 1666 
E. Nerthesþ con. Viſcount of Stormond,28 Feb. 1571 
Norvel con. Santer, 20 Decemb, 1664 
Norvel con. Sunter, 29 June, 1665 
Gilvie cbh. Sttwart, 11 Decemb; 1662 
Ogilvie con. Grant, 7 Fuly, 1664 
Ogilvie con. 21 Feb, 1666 
Ogilvie con. Lo; Gray, 19 Fuly, 16565 
Oliphant con. Dowglas; 3 Feb: | 1663 
Sir Lautrence Oliphant con. Sir John Drammond. 6 
and 9 January, 1666 
Olipbant con. Hamilt on, 2 January, 1657 
Lady Otter con. L. Otter, 8 January, 1663 
Lady Otter con. the Laird, 16 Feb; 1656 
Allat con., Fairbolme, 9 Feb. 165g 
E. Paxmuzre con, Parochioners, 7 Feb. 1666 


Pepl« con. Magiſirars of Edinburgh, 31 Zanudry, 1658 
Pargillies con. Pargillies, 26 Feb, 165g 


Park con. Somerveil, 12 Novemb. 1668 
Par con. Allan, 14 Feb. 1668 
Parkman con. Allan, 21 Feb, 1668 
Parochioners of Port Supplicants, 4 Decemb. 1665 
Paterſon con. Watſon, 17 Decemb. 1664 
Paterſon con. Pringle, 4 Feb: 965 


I NDE XxX, 


R, 

Paterſon con. Humts , 175 Drtemb. 4 
Patoun and Mercers con Patoun, 23 Jutt, © 2656 
Rel of Patoun con. the Relit of Archb aid Pro 
7 uly, 


1658 
Patoun con. Patoun, 21 July,. 115683 
'eacoch con. Baillit, 3 Fulp, 1562 


Peirſon con. Martine, 12 Dreemb. 165 
Pezrſon of Balmadies cons the Town of Montroſe 
29 Junt, We. 4 * 165g 
Town of Pearth con. Weavers at the Bridz-end of 
Prartb,ar July, = 165g 
The Weavers of Prarth, con, the Weavers at the 


Bridge-end of Pearth, 4 Decemb. 166g 
Paterſon con. Anderſon, 30_ Fai, ' 1568 
Petrie con, Paul, 20 July, 1664 
Petrie con. Mitchelſon, 24 Novemb, 1555 
Philip con: Cheap, 26 July, 1657 
L. Phzlorth con. Lo, Frazer, 4 Feb. 1663 


L. Philorth con. Forbes and Lo. Frextr, 16 Decemb. 


166 
L, Philorth con. Lo. Frexty, 28 Jane, 1865 
Exccurors of the Lady Piltoan con. Hay of Balboufir, 


2 Feh. | 1667 
Pitcairn con. Edgar, 28 June, 166g 
Pitcairn con. Tennents, 22 Feb, 1671 
L. P:tfodde! con; L. Glenkindie, is Feb, 1662 


Creditors of Pollock con: Pollock, 21 Januery, 165g 
L. Polmers con. Tradeſmen of Stirling, 7 July, 1671 
L. Polwart con: Humes, 21 January, 1662 
L. Paimars con. L: Halliburton, 16 January, 1657 
Pot con. Pollock, 12 Feb, 


1669 
Poutie con. Dycks, 2 Feb: - 1657 
L. Preſtous con. Allurid, 24 June, 1664 
Sir George Preſtoun con. Scot 29 July, 1557 
Primroſs con. Din, 22 Novem, 1862 
Pringle con. Ker. 17 Feb. 155g 


Pring(eand her Spoufe con, Pringle, 29 Novemb. 


: 1659 
Pringle con. Pringle, 1 Febr i671 


Ae con. Tennets of Clackmennen. 2p July, 165% 
R Rat con. Tenncnts of Clechnannan, 28 July 


"IO 166 5, 
Raith of Edmonſioun con. L. Niddrie, 4 Fuly, 16%s 
Raith and wachop con. L: Wolmet and Major Bigger, 


13 July, | 1679 
Ramſey con. E: Wintoun, 24 January, 1662 
Ramſey con.” M clelland, 24 January, 1662 
Ramſry con, M clelland, 11 Frb: 1662 
Ramſey con. Hogg afid Seaton, 22 Decemb. 1664 
Kamſty con. Wilſon.and others, 12 Decembe 165g 
Ramſey con: Kyr, 9 Feb. 1657 
Ramſey con. Henderſon , 20 Jannuary, 3671 
Reid con. Harper, 19 June, 1653 
Rtrid con. Melvzl, 20 Decemb. 1664 
Reid con. Reid. 10 Jenuery, 166g 
Reid con- Salmond, 15 January, 1567 
Reid con. i9 Jerry, 1667 


Renton con, Mr. Mark Ker, 1o and 24 Jay, 

= 1562 

Lo. Renton con. Fewars of Coidinghame, 20 Jener, 
I 


Le» Renton con. L: Lembertoun, 23 Feb, 1667 
Lo. Renton con. L. Lambertoun, 21 Jaly, 1658 
Reoch cons Cowen, 26 Feb, 1658 
Rickhart con. 30 Janey, 1663 
Ridatl con. i23 F'b, 1663 
Exccutors of Ridpath con. Hum:, 27 Jaly, 1669 


Ownersof che Ship cal!-d the Caſtle of Rige, con, 
Caprain Seaton, 27 July, | 1669 

Owners of the Ship called the Caſtle of Rigs, cog, 
Caprain Seaton, 25 Feb. 


Robertſon con. Buchannan, 1 Feb, 1653 
Lo. Rolls con. his Chamberlain. 1 3 Decemb: -. 1664 
Roſs con. Campbel of Calder, 3 January, 1652 


E: Roches con; the Turors of Buceleigh, 20 Dictmy, 
| 96s 
Kow 


- 


Tz 2 


s. INDEX 


Lairds of P ana” 

«ltozn con, my a; is 

$ardilands, 25, January, 1671 

con. Rutberſoord, 25 Novemb, , 1662 
_ con. Lewkh 19 Jet hy 

$ con. Tennents, 4 July, | 

Ichaw con. celdenmead.. 21 Januar), 1668 

con- Montgomery, 14 Januar), 1663 

Scot con. E. Home, 19 Feb. 16653 

$cot con. Lady Fewaltoun,' 19 July, 1654 


Scot of Bread-Meedows con. Scoi of Tairlſton, 20 


Jab, "up _ 
Fcae, con. L. Brerfoord, 23 Novem. 1664 
Icar con. Henderſon and Wilſon, 8 Decemb. 1664 

ot con. Fletcher, 279 Januar), 1655 


Scat of Thirlftone con. Scot of Broed-meadows, It 


Feb. 1665- 
Scot con. Silvertogn-bill, 14 July, 1665 
Stet con. Somervail, 28: 7uly, 1665s 
Scat con. Boſwel of Achinleck, 22 Novemb, 1665s 


$zat con. Heirs of Lyne of Achinleck, 5s Fuly, 1656 
Scot con. Sir (nh manner 12 July, 1666 


Scat con. Gib. 29 January, 16597 

Ieot con. Scot, 14 July, 1667 

$cot of Clerhingtoun con. the Lady, 21 Feb. 1668 

Scot con. Aiton, 11 _ = 
coll. Lengroun, 1 , 

Horde erode wot 6 Novemb. 1669 

$cot 'con. Murray, 8 January, 1670 
"cop. Cheiſly and Thomſon, 9 Feb, 1670 


vcot ' of Thirlfton coh. Lo. Drumlenrig, 15 Fun 1670 
Scot con. L. Drumlew'ig, 10 June, 1671 
$tot © of Haſſenden, con. Dutcheſs of Buccleugh, 21 


Joly, 165x 
Srgmxtour con. Murrays, 24 Fune, 1663 
Scrywaeeur con; Murreys , Ig July, 1664 
Scryizcour con. wedderhurn , of Kingenzt, 19 fab, 
Seaton con. Roſwel, 4 January, 1662 


Seaton and L. Toxch con. Dundas, 11 Januar), 1665 
Sexton con. L. Bawhillie,22 Novenb. 1667 


$ con. Seaton 19, Decemb. 1668 
nm con. Seaton, 22 Drcemb. 2668 
of Hoyftoun con.. Glen, 16 Fib. 1646 
} con. Glen, Ig Zuly, 1656 
«con. Gor don Kyle, 24 July, 1662 


on. Chartres, 13 January 1565 
Mans of ie Pat. "She coi, Parochioners of Weft- 
« 7 , 26 Fanny, 

Shi con. Cbryſtie, 15 Novemb. 


Sits con: Brown, $5 January 1609 
Sir” Koberr Sine! cob. the Laird of —_ 


21 Feb, 1 
Sincler of B:ym Supplicant, 12 June 1665 


12 
Sir Robert Sinclar con. the L, of Houſtoun, 15 Jouh 


Sir Robert Jinclay con. Conper, 2 Jub, 1667 
con. Lumſden, 4 Feb. 1662 

con. Lumſden, rg 7uly, 1662 

ue con. Lumſden, 9 January, 1653 


and Thoires con. Sir Andrew Remſey, 14 -x 
' 66s 
Ret} of Shink con. the K. Roxburgh , 19 Feh. 


» con. #vod of Grange, 13 Fth. 1662 

eton con. Crewfoord 3 Januar), 1667 
Snieton con. Talbert, 5 Feb. 1667 
S##fth and Duncan con. Rebertſon, 7 Decemb. 1665 


S#ith con. Mujre, 23 Decemb. 1668 
V. '$oxtbe;$ con. Broombal, 12 Feb. _ 
Soxthtsþ con. Marqueſs of Huntly, 23 7#19,1655 
; Seuthe5þ coo. Morgans of Huntly, 31 July, 16656 


Sutherþ cob. L.'of Eerleshal, 27 Feb9 1667 
rs of Sextrey.con.the An Danghiter,13 Jeb, 


( con. Milly, 21 Tab, 166g 

| con. Hi Wont boy wt, 1671 
Sear; Ton. Fears of Aberlednoch, 8 Nr” © 
- 1662 


U. 


Stewart con. Naſmnth, '6 Drcemb,- 1862 
Stewart con, Spruel 21 January, 1653 
Stewart con. Beglt, go Jexkary, 1663 
Stewart con. Strwart, 25 June, 363 
Stewart con. Stewarts, 18 fenzivry, 156g 
Stewart con. Aitchtſon, 19 January, 1668 
$itwart con. L. Refyth, 21 Jaxwoy, 1668 
Stewart con. Fewars of Ernock, 24 June, 1668 
Sir williom Stewart con. Marrayes, £9 July, 1658 


Stewart of Gaeirntilie con. Stewart, 24 June, 166g 
Sir #illiam Stewart con. Sir George Mchenxyit, wnd 


Kereleſtoun, 8 July, 1671 
Stevin con. Boyd, 3o June, 1666 
Stevis con. Boyd, 9 Joly, 16659 
Strvins con. Neilſon, rt July, 165 x 
Stevinſon con. Kjr, 28 January, 1663 
Stevinſon con. Crawſoord, 30 Junt, 1665 


Executors of Stevinſon con. Crawſoord, 12 Jonny. 


ary, 1666 
Stevinſon con. the L. of Hermieſbeels, 15 June, 1665 
Stevinſon con. Dobbie, 3o June, 1666 
Sterling con. Campbel, 21 Feb. 1663 
Sterling con. Hariot, 27 January, 1659 
Viſcount of Stormount con. the Credſtors of Annex. 

dale, 26 Feb, 


1662 
Strachan con. MeYiſen, 19 January, 1668 
Strachen. con. Meriſon, 22 Feb. 1668 


Strachan con. Gordoxs, 7 July, 21671 
Straitoun con. the Counteis of Hume 10 Decemb: 366 7 


Street con. Home and Bruntsfield, 9 Jung 6 

Street con. Maſſon, 27 July, Jane wry; 
$Swintoun Con. 18 ſuly, 1652 
Lady Swinton con. the Town of Edinburgh, 16 Feb 
Swintoun con; Notman, 1o June, =_ - 
Swintoun cov. Brown, 18 Decemb. 2668 
Sword con. Sword, 16 Jaxuery, $53 
E. Sutherland con. Mcintoſh, 22 July, 1664 
E. Sutherland con. Gorden, 1 Decemb. 1654 
E. Sutherland con. the Earls of Errol and Mariftbat 


3+ January, 1667 


T La. Tarfepie con. L, Tarſapit,20 Ducemb. 2662 
Colle&orGeneral of theTixarion con.Direftor 


of the Chancellarle, &c. 22 Januwy, 4669 


Colleor General of the Taxation con. Mr..aud 


Servants ofthe Mint-houſe, 22 January, 2669 
Teylor con. Kintie, 15 June, 1666 
Telzitſer con. Maxtoun and Cunningbame, 29 ane, 166 1 
Telxitfer con-Maztoun and Cunningham, 4 7uly,16561 
Teil3iefer con. L. Sorabeg, 6 Decemb. 166 « 
Tailyzeſer con. Geddes, 11 Novemb. 1655 
Lo. Treſaurer and Advores, con. Lo. Colvil, 20 Pab. 


4667 
Thomſon con. Mchittrich, 3 July, 1662 
Thomſon con. Reid, 15 June, 1654 
Thomſon con. Town of Edinburgh, 14 Fth 156g 
Thomſon con. Henderſon, 4 Decemb: 166g 
Thomſon con. Bimning, 10 July, 7-1-1 
Thomſon con. Mchittrich, 21 7uly, 2656 
Thomſon con. Stevenſon, 19 and 13 Decemb, 1656 
Thomſon con. E. Glencairn, 21 July, 1668 
Tbornt 0un Con. Milne, 29 June, 166g 
Tipertie con. his Creditors, 3 Jaxzery, 2652 
Lo. Torpbichan con 8 1662 
Toſh con- Crackſbenk, 16 July, 2655 
La. Towie Con. Barclay, 9 Novemb. 165g 
La. Towie con. Berclay, 26 January, 1999 
Trench con. Watſon, 18 Feb, 1669 


Executors of Tres con. Trotter, 20 Novtmb, 1567 
Lairds of Talliallaxd and Condit, con. Crawford, 


16 and 19 Jane, / 1554 
E. Tulliberdin con. Murray of Ochtertyre, x 2Feb. 1667 
Twtedits con. Tweedies, 22 Decemb. 1666 
Lime: co Blair, 19 July, 166g 

Krqubart con. Shirts, 4 Becend. 1665 
. Sic John 


C. ; I NDIX, 


Charts con. Parockiners of Currie, 8 Fan; 1670 
Charttrrs con. Neilſon, 29 July, 1670 
Cheap. con. Phr/ip, 19-Dicem. 1656 
Cheap con. Philip, s Fanuary, 1657 


Cheap con, the Mzgiſtrats of Fa!bland, 13 Zune, 1670 


Chu. Con. Chriſty 30 June 1668 
Chei, con. Cutbrer 5 Deco. 1655 


Children of Mouſwai con. Laurir of Maxwelionn, 
_. 14 Fth, | 1562 
Chiidren of V//o/met con.Mr. MarbKov, 1g Fik 1652 
Cinldren of 7o{met con. Dowgids and Danbeith, 


20 Nevem. 1662 
Chiſq:ime con. Rennite, 6 Feb, 155-8 
Cohiſolm?! con. Lady Braty 26 Jengary, 16569 
Clappertoun con. L., of Eanem, 11 Decerm. 1652 
Clapprrtoun con, L. Torſonce,20 'Jankary 1545 
Cleland con, Stevinſon, 5s Feb, 165g 
Clerk con. Clerk 2 Decem. 1552 


Lo. Juſtice Cicrk, con. Rentown of Lambertoun, 
13 Feb, 1957 
Lo. Jufilce Clerk con. the L. of Lambertoun; 23 No- 
vember, 1557 

L. Juſtice Clerk con. Home of Linthil, 28 Feb; 1558 
L. Clarkintoun con. L. Corsbie,z Decemb. 1664 
Ls Clerkingtoun con. Stewart, 20. July, 1654 


La. Cl:rkingtoun con, the L, and"the young Lady, 
I 


9 January, 658 
FUL con. 22 F#b. 1658 
Cockburn and Gil/eſnie con. Stewart 18 Feb. 165g 
Mlniter of Cockbur75-path con. Parochiners, 7 Fry, 

1658 
Colledge of St. Andrews Supplicant, 15 July, 16551 
Old Colledge of Ab:rdten con.the Town, 13 July, 155g 
Colquboun con. Creditors, 18 7aniey, 1552 
Co/quhoun con, Watſon, 15 Feb. 1658 
Colquboun and Mcnaire con. Stewart of Barſcob, 


I July, 1568 
Colvs! con. Executors of Colvil, 1s July, 1654 
Lady Colvil con, Lo. Colvil, 14 Decem. 1654 
Colvil con. Lo. Balmerino, 6 July, 166g 


Lo. Colvil con. Town of Culroſs 27 Feb. 1655 
Lo. Colvil con. the Feuars of Culroſ3,15 Drcim, 1656 
Commiſzars of St. Andrews con. the L. of Buſſe; 


4 July, 166g 
Caprain Conningsbie con, Captain Maſtertoun, 7 Fth. 
| . 1658 

Corſftorphine con. Martines, 21 Decem; 1665 
Couen con. Young and Reid, 9 Feb. 1669 
Lo. Couper con, L. Pirſligo, 3 ily, 1552 
Town of Couper con. Kinocher, 24 Junt, 1664 
Lady Craig con. L. Lowr, 95 Decem. 1664 
La. Craigcaffe con. Neilſon, 12 Novem. 1654, 
Cr anſtoun con, Pringle, 13. Decem, 166g 
Cran(toun con. Wilkieſon, 10 Fuly, 1666 
Cranſtoun con. Wilkitſon, 20 Peb. 1667 
Crawjo07d con, E. Murray, 8 Feb. 1652 
Crewfoord con. Preftoun Grange, 16 7uly, 1664 
Crawfoord con. Auchinleck, 19 Fanuayy 1655 
Crawfoord con. Duncan, 5 June, 1655 


Crawſoord con.cheTown of Edinbyrgh,z1 July, 1555 
E. Crawfoord con. Rige, 21 July, 1659 


Crawfoord con. Anderſon, 24 7uly, 1669 
Crewſoord con. Helliburton 20 Fung, 1971 
Credltors of Kinglaſſit, 25 and 29 Ft, 1652 
Credirors of ZFames Maſſon, 3o Novem. 155g 
Creditors of Andrew Bry/on, 14 Novem. 1662 


Creditors of the Lady Couper and Balmtrino con. 

Lady Couper, 25 Novem. 1559 
Crichton and her ſpouſe con. Maxwel of Kirk-houſe, 
27 January 1655 
rers of Crichton of Crawfoordfioun con, Brown 


Egliſtoun,22 January 1659 
Cruckſbank con. Crucksbank, 16 Funt, 1665 
L Culttraus con: Chanman, 16 Novem. 16597 
Cummng con: Lumſden, 4 7uly, 1667 
Cunningbame con: Dalmaboy, x Feb, 1662 


con. the Duke of Hemiltoun, 5 _ 
1555 


| pf 
Cunninghame con: 'Lye!, 1 Feb, 
Cunninghame con: L. Robertland, 4 July, 


1654 
1555 


Dx" con. Kyle 19 Fuly, 1657 
Dallas con. Frazer of Inntvaliochie, 31 Fars- 

ary, 1£55 
Dalmahoy con: Hamiltowy, 6 Decem, 1651 


Minlifter of Da/»3»p/e con. E. Caſſills, 29 June, 1657 
Deents con, Bothwel, 5s Ftb.” 1559 


Ltenniſtozn con: Semple ot Falwood, 16 July. 1559 
Mr. David Dewty con: Paterſon, 26 Juni. 1557 
Dich con; Sir Andrew Dick, 13 fanuery 1559 
Dick con. Ker, 26 June 1653 
Dakie con: Montgomery, 14 January, 1652 


Mr. Robert Dick/on con: Mr. Mark Ker, 21 7a'y,n55$ 
Dickſon con: Hamt, 16 Novem: 1665 
Mr. Kobezt Dickſon con. James Graham, 19 January, 

1671 
Executors of the E, of Dir/toun con: the Duke of 


Hamiitoun and others, 18 Fuly 1657 
Dozze con: Lady Stonithill, 13 Decem. 1557 
Dobie con: Lady Stoniehi!!, 28 January, 1563 
Dodds con; Scot 15 Fe), 1571 
Donaldſoz: con: Harowtr, 3 Fuly 165$ 
Dove con, Camporl, 4 Fanuary, 1558 
Dowglas con: 22 Novem. 1661 
Dowglas con: Lindſty, 2 D:cem. 1652 


Dowglas con: L. wadderhurn, 1g July, 1654 
Dame Elizabeth Dowglas and Lockermacys, her but- 


bind con: L. Wedderburn, 24 Feb. 155g 
Dowglas con: Cowan, 29 July, 1555 
Mr. Jam's Dowglas con: Lib, 28 Juv, 1657 


DewglasLady ramfrey cou. the Liivamſrey 22 Jank= 


ary, 1658 
Dowglas of Lumſden con: Dowglas. 22 June, 1670 
Dowglas of K:ihtad con: his Veſluls and others, 


30 January, 1671 
Downit con; Young, 19 Novem? 1555 
Lo. Drumfſries con: Smart, 18 tuly, 1663 
L»dy Drum con. L: Drum, 13 Feb: 155s 
Drummond con. Sheen, 19 June, 1662 
Drummond con. Cempbel, s July, 16562 
Drummond con. Starling of Airdoch, 24 Jan, 1659 


Drummond of Rickertoun con. Feuars of Bothennet, 


19 January, 1674 
Dun con. Duns, 25 Feb. 1656 
Dumbar of Hemprig con. Lo. Freqvy, 18 Fib, 166g 


Dumbar of Hemprig con. Lot Frazer, 12 July, 1654 
Dumber con. E: Dundet, 5 Fuly, 1665 
Dumbay con. Lo: Duſſus, 14 7une, 1566 
Sir David Dumbar ot Beldoon con. Dick and others, 

22 Feb. 1671 
Sir David Dumbar of Baldoon con. Sir Robert Mex- 

wel, 14 July, 1671 
Duncan con, Town of Arhroth, x9 Novemb, 1668 
Dundas con. theLairds of Ardyoſſe and Touch, 18 Feb, 


1671 

Merchanrs in Dundee con. Spruce an Engliſhmen, 
3 Novemb. 1666 
Counteſs of Dundee con. Straitoun, 24 Frb, 1669 


L. of Durie con. Relift and Daughters of umquhil 


Darie his Brother, 6 Feb. 1566 

Durie con- Gibſon , 28 Feb: 1567 
Ccles con. Eccles, 9 Deictmb. 1664 

'+ Edgar con. Edgar, 17 Janyary, 166g 


Fdgar con. Colvils 2 Decemb, 5 
Town of Edinburgh con. L. Ls and Pitch, 8 July, 


1664 

Town of Edinburgh con. Sir 11il!;am Thomſon, 6 June, 
| 166g 

Fadmiftoun con. Edmiſtoun, 4 June, 1662 


K. Fglintoun con. L. Canmingbam-bead, 29 Janue 
a7), 1676 
E. Felintozn con. L: Cunningham-hbead, 23 June, 
x666 


Flies con. Kiith, 16 Decemb; 156g 
Eltis con. Caſſit, 24 Jauuary 1566 
Yy 2 Elejy 


E. 
Eltis con. Wiſhart and Keith, 29 Feb. 1667 
Klcis con. Keith, 16 Zuly, 1667 
Mr. Jobn El:is con. Ingliftoun, 23 July, 1659 
Eleis of South-ſide con. Carfs, -28 Zune 1670 
Miniſter of E/giz con. P -—— 30 June, 167p 
eh, 2 


Elphingſioxn con. Murray, 4 _ 166 
Elphingſtoun of Selmes con. Lo, Rollo and Nidaries 

"ph f L. of Duarrel, 19 Feb ns 
Lo. Elphingſtoun con. L., of Duarrel, 19 Feb. 1669 
E. Errol con. the Parochiners of &r3e, 16 January, 


. 1003 
E. Errol con, Hay of Crimonmagat, 23 Feb. 1667 
Executors of F4jrlie con. Parochiners of Leſwai 


b 

$. 7ul), 1662 

| {rr con. Binning, 4 Jenuery, 1666 
Fairholme con. Biſſet, 18 January, 1662 
Fairze con. Inglis, Fune 23, and 24- 1669 
Executor of Fairlie con, Parochiners of 1662 


Fajr/ze con. Creditors of Sir william Dick, 14 Bo 
er I 

Falconer con. Dowgall, 24 Funt, 1664 

Falconer con. E. Kinghorn, 3 Feb, 1665 

Mr. David Falconer con. Sir Jemes Keith , 14 Ju. 
I 


Farquhar con. Lyon, 3 Decemb. 1661 
Farquhar con. Magiſtrats of Elgin, 2 7ulys 1659 
Ferguſon con. Ferguſon, 23 June, 1663 
Ferguſon con. Gairdner, 25 June, 1664 
Ferguſon con. Stewert of Alhcock, 165g 


Ferguſon con. Parochiners of Kingerth, 1 Feb. 1671 


Fiddes con. Jack, 19 July, 1662 
Finslaſon con. Lo. —_ 22 Januar), _ 
f7 ' con. K. Northest, 25 June, 70 
: ny or-Fiſcal of the Commiſlariot of Edinburgh 
con. Thowas Feirbolme, 23 Jung 166g 
Fleming con. Forreſter, 17 Fuly, 66x 
Fleming con. her Chik 26 7uly, and 19, 20. of 
November, — x 
Fleming con, Fleming, 1 0 3 
Fleming con. Gilles, 13 June, 1653 
Fleming con. Fleming, 16 Novemb. 1664 
Teng cnn: Fleming. 3 ful, 1656 
Job Fletcher cant, 3 Feb. 1665 
Forbes con- Innes, 8 Zanuery, 1668 
Forbes.con, Innes 20 Feb. 1668 
grow of watertous con Chein, 28 June, 169x 
o7fith con. Patoun, 17 Feb. 1653 


Mr. Alexander Foulis and the Lo. of Collzngtoun, con. 
| Tennents and the Lady Collingtoun, 9 Feb, 1667 
Fountain and Brown con, Mexwell, 14 July, 1666 
Lo. Frazer con. the Laird of Ph;lorth, 18 and 23 74- 
by, 1662 
Fraxer con. Frazer, 11 Feb. 


Fraztr con. Frazer, 3 Fuly, 1668 
de Frag = Keith, 16 Decemb; 1568 
Fullertoun con. Viſcount of Kingſtown , 8 a 
1003 

FY 4irdntr con. Colvill, 10 July, 1669 

"F Gairns con. Arthur, 1g Decemb. 1667 
Gairns con. Sandilayds, 12 July, 1671 
Galbraith con. Colquhoun, 12 Novemb. 1664 


Relidt of Gelriggs con. #allace of Galriggs, 19 fo, 
I 


Sir 7obn Gibſon con. Oſmald, 13 Junt, 1668 
L. Gightcon. Birkinbeg, 12 Decemb. 66x 
Town of Gle/gow con. Town of Dambarten, 6 Feb. 


1666 

Glaſs con, Hadden, 10 July, 16 

Glex con. Home, 19 Feb. 16 
L, Glencorſs younger con. bis Brother and Sifters, 
10. Janeary, 1668 
Glendinning con. E. Nithſqale, 22 January, 1662 
Goldſmiths of Zdixbwgh, con. Haliburtoun , 10 De- 
cember, I 664 
Goodlat con. Nairn, 8 Dectmby 1" "6p 


I N D- EK. 


H. 


Gordon of Leſmore cov. Leith, 10 June, 1663 
Gordon con. Frazer, 3 July, 1663 
Sir Lodovick Gordon con. Sir Jobs Keith, 31 July, 

1666 
Gordon con; Sir Altzandey Mecylloch, 19 Feb, 169 x 


G:xdon con. Sir Alexander M<culloch, 22 Feb, 1691 
Gordon cen. L;of Drumm, 22 June, 1671 
Grabame con. Roſs, 24 January, 1663 


Grabame con. Roſs, 5 Feb. 1663 
Grahame of Hiltoun con. the Heretors of Clackman- 


nang 13 July, 1664 
Grahame con. Browns, 7 Janua'y, 166g 
Grahame con. Bruce and Martine, 7 Feb, 1655 
Grabame and Jack con. Brian, 3 January, 1665 
Grahame con. Towris, 26 Feb. 1658 
Grahame con. L; Stainbyres, 26 Feb, . 1670 
Grant con. Grant, 15 Jenuary, 1662 
Grant con, Grant, 24 Feb. 2666 
Grant con. Grant, 11 January, 1668 
Gray con. Dalgarno, 9 Feb. 1562 
Gray con. Oſwald, 28 June, 1662 


Creditors of the Lo. Gray con. the Lo. Gray, 27 Feb. 


1666 
Gray con. Forbes, 15 June, 1667 
Gray con. Howzſon and Gray, 24 June, 1668 
Grey con. Ker, 24 July, x669 
La. Greexhead con. Lo. Loxr, 1o Feb. 165g 
Greenlaw con. ls January, 1663 
Greggs con. Weems, zo June, 1690 
Greirſon can. Milroy, 13 Feb. 1668 
L. Grabbet con. More, 2 Fuly, 166g 
Guin con. Miheun, 19 July, 166g 
Guthrie con. L. ysrnbeg, 18 Novemb., 1664 
Guthrie con. L. Mkerſtoun, 25 July, 167% 
Aaden and Lawder con. Sherſwood, 13 June, 
: 1668 
Hadden con. Campbel, 25 January, 1670 
Hadden con, L. Glentgies, 28 July 1691 
Halliburton con. E. Roxbargh, 245 Jant, 1663 
Halliburton con. Porteous, 23 Novemb, 1664 
ws Halliburton con. Creditors of Halliburton, -24 
MY, I 
2a cf Hamburgh con, Capt, Diſktegtons, 2s 
th, 1668 
Duke Hemilton con. Scots, 24 June, 1664 


Duke Hemilton con. L. Clackmannan, 14 Decemb. 166 
Duke Hamilton con. Duke Bucleugh, 24 June, 2652 
Duke Hamilton con. L. of Allardyce, 6 Decemb. 4669 
Duke Hamilton con. Maxwel of Murtith,2y Febs 1668 
Duke Hamilton con. Fewars of the Kings Property, 
14 7uly, 1669 
Duke Hamilton con. Blackwood, 14 and 28 


166 
Hamilton con. Rowan, 13 Decemb. 1665 
Hamilton con. Mferling, 28 Feb, 1662 
Hamilton con. Hamilton, 21 Feb. 1663 
Hamilton con. Mitchel and Keith, 18 June, * 1663 
Hamilton con. Eſddle, 9 July, © $663 


Hamilton con, Tennents, 29 July, 66g 
Hamilton con. Duke Hamilton and Biſhop of Edin- 


burgb, 21 July, 1666 
Hamilton con. 2 January, 1667 
Hami/ton con. Symontoun, 16 July, 1669 
Hemilton con. Lo. Belhaven, 14 Decemb, 1667 
Hemilton con. Hamilton, 75 7uly, 2668 
Hemilton con. Bain, 16 January, 1659 
Hamilton con. Harper, 16 Feb, 66 


I 

Hamilton con. Hamilton and the Viſcount of mas 
draught, 22 June, 1669 
Lady Lucia Hamilton con. Lairds of Dunlop, Pitron, 
and Credirors of Hey of Mountceſfilt,15 Jen. 1670 
Lady Lucia Hamilton con. L. of Pitcon and others, 


- July, : 1670 
Lady Lucie Hamilton con. Boyd of Pitcon, 15 Faly; 
1690 


tors of walter Hamiltos con. Executors of 


Andrew Kiid, 20 1670 
bs 20 Jets L; Hainizg 


V. 


INDE xXx. 


| Y 
Sir. John #rquhart Supplicant 5 Decemb. 165 j - | 
PP 7 9 Sir John withs con. Farquhar of Tauley, 23 Janurry, 
V ColleRor of the Vacand Stipends con, Par othi= #*1t* con. Crocker, 4 Decemb, - + - 
' _ eners of Maybol, 1o Fth. 1655s Whyte con. Hume, 25 Nowenb, 455 
Veitch con. Lyell, 18 January, 1662 Ytecon. Brown, 30 Novens. rh. 
Vutch con: Paterſon, 2 Decemb, 1654 Whytehead con. Straitoun, 15 Novenb, ye. 
Veitch of Daick con. Williamſon, g Deeemb, 1664 Pilkit con. Ker, 24 June, K py z 
Viitch con, Duncan, 7 Decemb, 1655 Pill con, Townof Kirkaldir, 11 Feb. a 
Vergor con: Allan. 24 Jute, 1652 wilſon con. Thomfon, 25 June, A. 
Achoy con. L. Niddrie, 1s 7ul 1662 iF1:joz con. Hume of Linthil, 2 Dtcemb, 155 
_— bar con. Fork, x . 7 }, _— Wilſon and Calltader, con. {2 Woo, 
walle:e con, Edgar, 22 Fanuary 156 ' R 165g 
eo 66 berre & > fare Oy. 1665 Wilſon con. Magiſtrats of Q wensſerrie, 2 January 
wardlaw con. Grey, 20 Novemb, 1652 » ; 1553 
wardlaw con. Fraver, 21 Feb. 1663 es con. oo Idirgtoun, 19 July, 165g 
wet con. Ruſfiel, 15 Novemo. 0g on. Elzes, is Dtcemb. : 1563 
wat con, Halliburton, 14 Tunt, 1567 x #n con, the Counteſs of winteun, 16 Feb. 
YVatſon con. Elites, 27 June 1652 E. #intoun con. Gordon of Letter-ſerrie, Is Ju'y, 
watſon con. Fleiming, 6 Feb. 1655 wiha ; 1658 
t col. Arthur, 4 Fib. i 
watſon con. Fewres of Duckhennan, 21 wnt yr + 1571 
; & z _ . La. _ and Dankheith, con. Major Biegor, 24 
watſon con. Lew, 12 7uly, 1657 4 ; : : 1658 
ak co. wpſen, py Cd ”" _— and Dankeith con. Major Bigger, 14 
L, wedderburs con. VVardlaw, 13 Ftb. 1656 - ps . 1671 
wedderlies Children, 24 January, 1663 _—_ _ _—_ , July, 165g 
weems con. Cunmmaghame, 24 7uly, $662 4 Jane, 1655 
weems con. Lo, Torphichan, 25 fuly, 1551 
Sir John weems con. the Laird of Tolquhon, 8 Feb, E'mes con. 0!iphant, 29 Zuiy, 1552 
1668 Nomen con. Olitbent, 22 January 165 
Sir fobx wetms con. 1. Campbel of Ednample, 2x Teomen con, Oliphant, 24 Decemb., ; 66> 
July, 1668 Teomen conn. Oltphant, 5 January, 166» 
Sir John Weems con. Forbes, of Tolquhon, 2 Jaruary TYowngty con. Jobnfoun, 30 Zane, 1665 
1669 Townger col. fobnſtoun, 28 Novenb, 1663 
— i 
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Errata, 


Pl 


ERRA T A. 


CEveral Errors has eſcaped the Prefs inthe Authors abſence, and the reſt being but Liceral Faults, the 
JI Judicious and Candid Reader. will cafily corre& them, 


Ape $53. l. 9.0ſvurn r. Oſourns nam. p. 57. l. 12. acratus I. lucratus. p. 43-carifter r, thereafrer,p. 64. 1.20, 
P on by, there r. Towo, p. 71-1. 21; inftruttions of offence, r. inſtrument of offer, p. 92, 1. 31. Defender, 
r. Purſucr, |. 34, grant.r. granter, p. 81. 1.6.1f.r. yer, p. 91. 1. z/t, Suſpender r.Charger,p. 92. or. by.r. to 
p. 98 1. 23. tor. by, p. 1c0.1. 14. and r. he, p. 101. 1. 15. the ſecond Anoualrent dele, p. 10s. l. 1. ioitt- 
able r. imitable,p. 107. 1, 21. defender r.purſuer,p. 198.1. 21.Laws r.Lands,p. 1150. 1. 36. purſuer r.(a(pender, 
P+ 112. 1.2. in r. no,p. 114. |. 23. 4torialis, r.attzo vealis,). 24.yalucd r. valid,p. 116. 1,18.differred r.decern- 
cd, p.118. |. 27. and 28. And diſpone theTenement,dee,). 40. debitor.r- debare,p. 120. 1. q1.1ands r. bonds, 
P. 122.1. 4. depoſition r. depofication, p. 152. belng r. and therefore writs being, p. 126. 1. 33. inſtruct, r. 
Inferc,p. xz 28.1.1 1.therefore,r. the purſuer p-140! 1. 1, though r. the,p. 141. 1. 20.would r. could nor, ]. z{t. was 
r. was not, P. 142-1, 19. have been vincys, r. not have been ynicss, |. 20. bl r, ex anging, p. 146. I. 20. ob- 
ſerved, r. reſerved, p- 1.50. 1. 23. firſt, r. fifth, p. 160. 1. 16. the r, by,. l. peo it he, r. who, P. 162. |. 17, 
needful r. wilfal, p. 165. 1; 2. bl r. might ſearz, p. 180. |. 22. deſunit3 maritis, r, deſunfte matris, p. 181.1. 
31. no dele,p 188. |. 4o. inmoveable dele,191. 1. 25. a ſufficient, r. this,p. 194. |. 19. bl. r. incumbent, |. 28. 
heretor r. heretable, p. 194. 1. 19. tranſaRion, r. travſlarion, 1. 21. heir r. her ſon, 1. 26. confirmation, r. con- 
finlo,p. 196. 1. 37- their r. her, p. 200, 1.34; bl: r. knew, p. 202.1. 25. paſt, r, paſt fra, was, 1. 42; which r. 
gth..p. 219-1. 17. could, r. would not, 220.1. 1s. Heir r, Helr of line, p. 231.1. 9. power r. ſo cer, Pp. 236. 
I. 18. anfwered dele, p. 251.142. Purſuer r; Children, p. 252-1. 7. Children r. Purſuer, I. 42. to dele, P- 253% 
1. 39. were r. neicher, |. 40. ſeem r. ſome, p. 269. 1. 35. likeas in hls office, r. in his office likeas, p. 281. 1, 
14- miniſter r. maſter, p. 292. |. 42+ reduced r, deduced, __ others r. and, p. 3og. 1, 3. with r. which, 

$0.1. 10, emmirted r. ommhrred, p. 483.1. 29. without ent r. with conſent, P-490. I. 10. he did nor 
ſell r, he did ſell, p. 493. |: 8. peculium r. periculum, p.q997.1.47+yet whether. r. yer where rhe, p.498. 
1.30. 29. ad r. 30. ap. 518, 1. 42: lo Richerd r.to Richard, p. $33: I. 28. loadned r. abandoned, - P. $46; 
uſes to be preferred, Adde the Strangers Infeftment. p, $57. 1; 30.and. jus, rs as jus, Pp. 569. l. 22; 
' Hererable r. Moyeable: p. 570. |, 4. the Huſband therein, r. the Huſbands forereſt therein, P. 590. I- 32- 
Ardoch, r. him, p. $93- 1. 38. granted to r. granted by, p. 610. 1, 9, no Teſtament, r. a Teftament, 
ibid. did exhauit, r. did nor exhauſt, p. 627. I. 26: nothing r. any thing. P- 659. I. 30. by fjnvalidat, 
r. to invalidate, p. 657-1. __ are not comprehended r. are comprehended, p. 664. 1. 29, exclude r.. 
excluded, p. 666.1. 41. and in r. and not, p\, 67g. 1. 21, they could be, r. they could not be, Þ. 925- 
1. 2« another r. a Mother, laſt Index, p, 2. 1. 49. fragranc r. flagrant! 


CT of Indemnity, 
AR of yacliament, 


AR Salvo Jure, 
Adjudger, 
Adjudicarion, 
Admiral, 


Annzs delibtrandi, 
Annuelrent, 
Appryzings 
Arbirer, 
Arreſtment, 
Aſfignarion, 


Atreſter. 


Aillie, 
Bairn, 


Baſtardic, 
Behaving as Heir, 
Bills of Exchange, 
Blank, , 
Bloodwire, 

Bone fides, 

Burgh, 

—_ Royal. 


Aprion, 

Caſa vs fertaitis, 
Cauſe onerous, 
Caurloner, 
Cedenr, 
Cerrification, 
Charge, 

Chyr ogr apham, Wc, 
Circumvenrion, 
Cirarion, 

Clauſe, 
Clauſe of Conqueſt, 


Clauſe Irriranc, 


Elaulc of Subſtirurio, 


A 


Coal, 

Cognlirion, 

Colledge, 

Command, 
Commiſlar; 
Commſſion, 
Commodatum, 

Common Paſturage, 
Commonrle, 
Compenſation, | 
Competent and omainred, 
Compr, 

Compr Book, 
Concluſion of the Cauſe, 
Confeſlion, 
Confirmation, 
Contufion, 
Conjundfee, 
Conquett, 

Conienr, _- 
Confignarion,' 
Conrinuaclon, 
Contra, 

Concrary Alleadgancis, 
Conrravention, 
Creditor, 

Crop, 

Cruves, 

Curators, 

Cuſtodie. 


Amnage, 
Date, 
Death, 
Dcathbed, 


Debiror net preſumityr donare, 


Debitum fund, 
Declarator, 

Declarator of Eſcheat, 
Declarator of Non-entrie, 
Declarator of Nulliry, 
Declararor of Property, 
Decreer, 

Decreet Arbitral, 


Decreets of 'nferior Courts, 


Decreets of Scflion, 
Decreers of Parliament, 
Delivery, 


S T7 
Ofche Heads of the following 


Index, or Alphabetical Compend. 


Clauſe de non aljenando, 


Depofiradion, 
Deſignation, 
Devaſtation, 
p75 won 
(poſi 
Divifon, * 
Donation, am 
Donation berwixt Manand Wife, 
Donacor, 
Double poyndi 
I Dubiis, > 


JeRion, 

EreQion, 
Eſchear, 
Executors, . 
Executor Creditor, 
Exccurion, 
Exception, 
Exhiblrion, ' 
Erxhibitlon ad delibrrandum, 
Extra. 


(Cone! Letters; 
Gift. 


Tirs, 
Heir Male, 
_— bn. 


Ienvtantia 


Gnoranti ſutis, cs 
Improbation, 

Incident, 
Pro maiviſo, 
Infefrmeor, 
Inhibirion, 
Interdi&ion, 
Intertupricn, 
Intimation, 
Jatromifiion, 

us Mariti, 

us ſuperveniens, KC. 

us tertib. 


The Kings Palace, 
Knowledge. 


" Aw, 

hd Legacy 5 
icence to purſue, 
Liriſconteftation, 
Locks penitenties 
Lords, 

Lucrative Succeſſor, 
Life, 

Lyferenter, | 
Lyferent Eicheat, 
Lyon Herauld. 


IV os 
Mandart,| 
Mails and Duties, 
Malntinaoce, 
Marriage, 
Melioration, 
Merchant, $ 
Metus Cauſay 

Mil 


n 
Miniſter, Es oem 
Minor non tenetur placitare, ec, 


_—_——— 


Minor, 

MNinoritie and Leon, 
Minute, 

Miſfive Letter, 
Mother, 

Movcable, 


Eareſt of Kin, 
Non-entrie, ; 
Noviter venitns ad netftian. 


Arh, 
Oath of Calumnle; 


Seafine, 


A Liſt of the Heads of the following Index. &c; 


Vath ex officio, 
Oath zx Lice, 
Oath qualificd, 
Gbligarion, 
Offer, 

Office, 
Overſeer. 


Art and pertinent, 
Parties having Intereſt; 

Parickde, 

Paſhog from, &c. 
Payment, 

Penſion, 

Perril, 

Perſonal, 

Poſſeſſion, 

Poſleſſor bong fidei, 
Poſſeſſorie Judgement; 
Poyndiog, 

Precept, 
Premunition, 
Preſcription, 
Preſumprion, 
Priviledge, 
Probation, 

Proceſs, 

Promiſe, 

—— 

Prize Shi 
Pupil. "y 


Reverſion, 
Righr Real, 


Of enkiation, 


Service, 
Servitude, 


Simulation, 


Singular Succellor; 


Slander, 
Special Declarator, 
Spuilzle, 

Sripend, 

Stollen goods, 
Submiſſon, 
Subſtirucion, 
Succeſſor Lucrativez 
Summonds, 
Superior, 
Superiority, 


Suſpenſions. 


Acir Relocatſon; 
Tack, 

Taxation, 
Teinds, 
Tenor, 
yo 

erm of pa ment. 
Te Ramen, : : 
Thirlage, 
Tocher, 
Tradſ-men, 
TranſaQion, 
Transferrence, 
Truſt, 
Tutor, 
Tutor nominat, 
Tutor dative, 


Ltimus Heves. 


Uſe of Pa 
Uſerie, y—_ 


—_— 

Violent profites; 
Vidﬀdon, * 
Vicious IntromMion, 


Ard, 
Wakanlng, 
Warning, 


Warrandice, 
Wife, 

to — 
Whnes tz o/icis; 
Witneſſes lee 
Wodſetter, 
Wodlſer, 

Writ- 


-+ and ending in 
AC. 


CT OF INDEMNITY, found to libe- 
ratea Souldier, ating with a party of Soul- 
dicrsin Arms, under any Authority , law- 
ful or pretended, and that his Warrand or 
Command was thence preſumed, unleſs it 
were proven by his Oath that he had no War- 

rand, and converted the Goods to his own private uſe, une 

25. 1664. Ferquharſon contra Gardner, The fame found, 

Febraary 15. 1666. Lyon of Mureark contra Gordowns and 

others : But here the application was found probable'by Wit- 

nefles. 

A& of Indemnity found to ſecure a Perſon intrometting 
by order of the Comitree of Eſtares for the time, in fo far as 
hecomptedto them, withour neceflity to show his Commilſ- 
ſion, or the Warrand ofthe Auditors that compted with him, 
but not found ſufficient to free him from what he had omit- 
ted, though the ſaid Accompt bear, That he had made Faith, 
thathe had omitted nothjng, Which was only accounted an 
Oath of Credulity, like that of Execurors , February 13 - 
1667. Lord luſtice Clerk contra Laird of Lambertown. 

A of Inderanity, found to make Intromettors with pub- 
lick Money, lyable only for their Intromiſſions, and not 
fox omiſſion, though by their Commiſſion they were bound 
to do Diligence, Febrwary 23. 1667. inter eoſdem. 

At of Indemnity, found not to make ColleRors lyable 
for what they intrometted with, and compted not for, not 
being applyedto their own uſe, but carried away by Souldi- 
ers, for the uſe of the Army, without neceſſity to inſtrutt 
the Souldiers or Colle&ors Warrand, which was preſumed, 
Inly 28.1668. Inter eoſdem. 

ACT OF PARLIAM ENT, Relating a former 
A, and not conform thereto, found not thereby to alter 
the former A, but to be Regulat thereby, Tanwary 20. 
1665. The Heretors upon Do» Water contra the Town of 
«Aberdene. 

An Ad of Parliament anent leaving the mid-ftream ſree 
in Cruives, found to be taken away by Deſuerude paſt me- 
mory, Iuly 29, 1$65. Inter eoſdem. The like of the 44 
155$. cap. 29. In'y 5.1666, The Earl of Hume contra his 
Creditors. | 

AR of Parliament in favours of private parties, not Print- 
ed, aſſigning them to ſome bygone Maintainance, found 
not effettual againſt ſingular Succeſſors, though not except. 
ed in the AR, they not being called thereto, une 25. 1668. 
Inglis contra Laird of Balfour. 


AQt of Parliament betwixt Debitor and Creditor, found *© 


not to extend to Bonds for Rents of Lands, though exceed- 
ing 1000. pounds, but that perſonal Execution might be 
thereon , December 6. 1661. Dalmahoy contra Hamiltoun 
* of Binnie. 

The faid AR found to Reſtrict a Wodſet, though the uſur- 
" pers Act, and all ſuch Ats made, or to be made, were Re- 
ſcinded, Ianuary 29. 1661, Laird of Lamimgtoun contra Sir 
Tohn Cheiſly. _ 

The Security required by the faid A& for Principal and 
Annualrent accumulat, found cither to be by Cautioners, or 
Infeftment of Land , 1«/y 7. 1664. Miln contra Hume of 
Fecles. 

THE ACT S.ALVO IVURE being excluded in a 
* Ratification to a p75" Party, and that Excluſion-not 
; being repeatedinthe AR Sa/ro, The Lords were unwilling 
to decide, whether ſuch Excluſion should be fufficient, bur 
ordained the Parties in the firſt place, to yen their Rights, 
without conſideration of that Clauſe, February 11, 1665. 


Kail of Lawderdarl contra Viſcount of Oxenfoord,. 


OR, 
An Alphabetical Compend of the firſt Part of the Deci- 
ſrons of the Lords of Seſſion, beginning in June 1661. 


"Debt, was not exclud 


July 1674. 
AL. 


AN ADjUDGER ordained to be Received, without 
inſtructing his Debitors Right, who Renunced to be Heir, Sal- 
vo jure ſwperioris & cujuſitbet, February 9. 1667. Ramſay 
contra Ker. 

ADjUDICATION being ona Diſpoſition, and ab- 
ligementto Infeft, and not upon a liquid fam, the Superi- 
our was not found obliged to receive the Adjudger, unleſs he 
inſtructed the Diſponers Right, Iwne 24. 1663. Mcdowgal 
contra Laird of G/lenurchy. 

Adjudication __ by a Creditor on a perſonal 

by a Back-bond of the Defunts De- 
bitors, bearing his Infeftment to be on Truſt, to the behove 
ofa third Party, whoſe Creditors compeared againſt the Ad- 
judger, yet was not put to Diſpute his Debitors YT af- 
ter the Adjudication , he might uſe Exhibition of his Evi- 
dents; butthe Adjudication was granted with the burden of 
the Back-bond, November 23, 1663. Livingflouwnand Sern- 
beg contra Lord Forrefter and Creditors of Grange. 

Adjudication was Excluded asto the Property, in favours 
of a Party, shewing the Defun&to be Denuded, and him- 
ſelf Infeſt , but was Suſtained to Adjudge any Right of Re- 
verſion, Clauſc irritant, or Proviſion in favours of the De- 
tum Debitor, 1s'y 22. 1664. Intey coſdem. 

Adjudication was Suſtained againſt a ſecond appearand Heir 
upon a Decreet cognitionis cau/a, upon the Renunciation of 
a former Heir, without a new Charge againſt the Heir, or his 
Renunciation : The Defender declaring that the Lands 
Should be Redeemable within ten years, if the Purſuer En- 
tered within theſe years, January 17. 1666. Crawford contra 
«Anchinleck. 

Adjudication was found not to be ſtopped upon a better 
Right than the DefunAs, alleadged upon by a Party'com- 
pearing , but the Purſuer was ſuffered to Adjudge upon his 
peril, November 15. 1666. Chein contra Chriſtie. 

ADMIRAL , or the Iudge ot the high Court of Ad- 
mirality, does Reducethe Decreets of inferwur $, Or 
their Deputs, February 24. 1668. Captain Mafertown con» 
tra Strangers of Oftend. 

The Lord Admiral being out of the Countrey , found 
not neceſlary to be called in the ReduQion of a Decreet of Ad- 
mirality , where the Iudge pronuncer of the Decreet was 
Called, Inter eoſdems. 

ADVOCAT was found obliged to Depone concern- 
ing the having of his Clients Writs, Febrwary t. 1666. 
contra Rollo, 

An Advocat being in his Duty, hindering 'a Suſpenſion 
to paſs, being threatned by a Party, who faid he would make 
him repentwhat he had faid if he were in — — and 
calling him Liar and Knave, the Lords impriſoned the Party, 
and Fined him in $00. merks, uy 14. 1668. Mr. David 
Folconer contra Sir Lames Keith. 

ADVLTERY was found not to infer Eſcheat, unleſs 
the Adulterer were Convit Criminally, or Denunced as Fu- 
gitive, though he had confeſled, and ſtood in Sackcloath a 
year, January 9. 1662. Bairdcontra Baird. 

ALTB1 was found not receivable for proving a falſedate 
to annul the whole Write, where the Witneſſes inſert proved 
the verity of the Subſcription, though of an Erroneous date, 
February 23, 1667. Laird of May contra Roſs. 

ALIMENT was found due by the Heirto his Brothers 
and Sifters, their Mother being dead, and they left without 
any Proviſion, {anwary 24. 1653, Children of Wedderly con- 
tra Laird of Wedderly, Reo abſente. pi 

Aliment was found due by an Heir-male, to Heirs of Line, 
to whom he was obliged to pay ſuch a fam when they were 

6h" 7 - 


Frazer. 


t was due by an Heir-male ,; to Heirs of 
Line, cill their; Marriage , and not till the Term of pay- 
menegf their, Bortions only, ſcing the ſame bear no Annu- 
alrent, re mber 12. 1664+ Daughters of Ba/me- 


' rinocontra Lord Balmerims. 

Aliment of a Child was found not due wherethe Child 
was freely intertained by the Mothers Father, who demand- 
ed ing duzing tec time of the. Incertainment, and was 
holden as freely gifted for all years before the purſuit, 7«- 
ly 21. 1665. Laird of Ludqwhairn contra Laird of Geight, 
Vide Mother. | 

Aliment was found due upgn a Bond of Proviſion, grant- 
ed . Aq—— to his Daughter, obliging him to Intertain her 
till the Term of payment of her Poxtion, which bear no An- 
nualrent, and that not only till the Term of payment, 
but thereafter till her Marriage, -and even for years in which 


her Mothers Brother Ali her Gratis, after her Fa- 
ſeing $she left 


—_— ter by her Metbyr, Mantel, was 
, the Daughter being appearand Heir to her Fa- 
ther, whoſe whole Lands the Mother Liferented, though the 
D to be Heir, 1#/y 16. 1667. Hamiltowncon- 


tra town, | 
hoes _ aan da due to an appearan 
was Major, and 


d Heir, who 


January 27. 1669- Stirling contra Heriot. 

ANN was found to be the whole year wherein the De- 
fan dyed, if he dyed before Michalmas, and if he dyed 
alter Michal/mas, and before oe & to be the whole year 
inwhich he dyed, andthe half of the next year ; but if he 
.reached lanwary, dying in February, he hath that whole 
year, {wly 5. 1662. Executors of Fairly contra his Parochi- 
oners. 


- Annofa Miniſter having a Wife and no Bairns, was found 
to divide equally betwixt his Wife and neareſt of Kin, 7wune 
24. 1663. and /uly 19. 1664. Scrymzour contrajExecutors of 


SS 
Ann ofa Miniſter dying after M:chalmas, and before Mar- 
tinmas, was found to cxtend to that years Stipend, andthe 
halt of the next, {u/y 19. 1664. Inter eoſdem. 
-,ANNEXED. PROPERTY of the Crown was 
Found not validly diſſolved, unleſs the diſſolution had pre- 
ceeded the Gift and Infeftment , and had proceeded upon 
weighty Reaſons,” by a ſpecial AR, andnotbya Clauſein a 
Rantfication of the Gift, February 25- 1669. Kings Advyo- 
= contre Earl of Mortown and Viſcount Grand:ſownd ab- 


ANNVITY of Teinds included being in queſtion, it 
was to the Partiesto ſettle, but the Lords in- 
clined to Liberat the Teinds, 1anxary 10. 1662. Laird of 
Rentown contra Ker. 

+ ANNVS- DELIBER,ANDY, was found toexclude 
mo appearand Heirs , not 
requiring a Charge to Enter Heir, in ceo 6 

Heir muſt therein except upon the D ights, and 
-fo behave as Heir, Iwne 27, 1667. Dewar contra Pater- 


fon, ..... 

Annus deltherand;, Excludeth Citations, given within that 
year, here the day of compearance was within the year. 
:ANNVALR EN T was not found due for ſums of Mo- 
ney without pation, albeit the M was lent with this 

i ling Heirs of the Creditors body, who was 
very old, the Debitor should ſucceed, December 11. 1662. 


Lagie contra Logie, . 
| Annualecnt was found due after Horning , albeit the De- 


left by Legacy tothe natural Daughter, the time of 
mn of which was her Marriage, which ages 
her power, --The. would giveno occaſion to haften the 
ſame, biit allowed in the meantime, June 25. 
I 664. lag cantra.{ng lis, v. 

Le donaleen nasnot _—__ mart de nem Son « 
Y to his Son isM y 
the Father,. oY he alimented his Senin his Fa- 


mily, December t5, 1668. Windrhem contra Elers. 


INDEX. 


keeped a Brewary, by a Lifcrenter, whoſe. 
was very mean, and intertained one of his Children, ' 


AP. 


* Annuatrent promiſed for atime by a Letter, was found dae 


in all cime thereafter, [anuary 13+ 1669. Hume comra Seaton 

of Menzies. 

ngedro bepayed by « Bod, bearing, Tha * 
iged to | a Bqnd, bearing, e cach Te 

” pond = 44 heae no pag should bear Annualrems 

with the principal, which clauſe was tound null,and not in the 

ſame caſe with aBond ofCorroboratio d afterAnnual. 


rents were due, accumulating the ſame, lanwary 26. 166y. 

Lady Braid contra Earl of Kinghorn, 

. APPRYZINGS weze foytid not to be aftefted by a 
Bond ora Contrat amongſtthe Appyzers, to concur and 
communicat their Rights, as to ae Succeſſors, ſcing the 
Contrafters were then Infeft, Iuly * 1661. Taizifer contra 

xtoun. 

An Apprizing led before the year 165 2. but no Infefiment 
ns ull after that year, was w_ not to come in payri peſ- 

5 wi erior Apprizings lnfeft, or Charging ter the 
Charge on Doo A ryzng ging af but it 
did exclude them wholly, December 12. 1666.SitHenry Hume 
contra Creditors of Kells. | 

An _—_ was found Comptable for his Intromifſi- 
on with ſuch as he Entered in Poſſeſſion of, according to 
the Rental the Landz gave at his Entry, with power to him to 
give up all defalcations in his Diſcharge, and inſtru the ſame, 
January 4. 1662. Seaton contra Roſewall, 

An Apprizer was excluded by a prior Infeftment, though 
granted to the Creditors a Ie, he be- 
came Lucrative Succeſſor, after this Debt con » but 
prejudice to purſue him perſonally, or to Reduce on that 
"7 [anuary 6. 1862. Manſoun contra Bannerman of E!- 


An Apprizer purſuing for Removing, and Mails and Du- 
ties, his purſuit was Suſtained only awe ſo much ofthe - 
prized Lands, as he should chooſe, worth 8. per «ent, andto 
compt for the lus morethan his Annualrent and public 
burdens excepting the Defenders Houſe and Mains, by the late 
AQ of Parliament, betwixt Debitor and Creditor, 7une 27. 
1662, Wiſoncontra Murray. 


Rr Apprizers Competing pon the late AR | Papas, 
rin in Apprizi nce 1652. pari » was found 
not per before, havi obtained Infeft- 
ment ſince; but none could come in with him , who 
was firſt Laſeft, the Compoſition tillthey retound- 


ed their shares thexcof, 7 24. 1663. Grabam contra 
R9/5. Butalſo bythe Tenor of thelate AR, the firſt Appriz- 


ers being Infeft in an Annualrent, were found to have acceſs 


to his Annualrent,thagh there was no poinding of the ground 
February 5.1663. Inter coſdem, _ - 

An Apprizer was found comptable for the Rents ofthe 
prized Lands, during the Debitors Minority , contrary the 
AR of FPailiament 1621. Which was amended in the late 
AR, 1641, , But in the late At Reſciflary, that was not 
Revived, ſeing all private Rights by thaſe Reſcinded As, 
medio tempore , were Reſerved, and, this had been the Cu- 
tom for twenty years, February 18. 1663. Roſſe contra 
Mckenzie. W_ . 

Apprizers Competing, the Apprizex havi ven the 
firſt Charge on the Logons of four | wm 4 and before the 
dayes thereof were expired, the Superiour Infefting a ſecond 
Apprizer, the Infeftment was found Colluſfive, and the firſt 
Apprizer, giving the' firſt Charge, and Infeft within a litle 
time after the ſecond, was preferred, and the firſt Infeftment 
Reduced, was ſtill in Poſſeſſion till now, that the Legal was 
expired, not only the bygone Fruits were his own, but that 
he might Redeem within a year after this Sentence, ſeing 
by the Taciturnity of the Purſuer, he was in bona fide to con- 
tinue his Poſſeſſion, and not to doubt his own Right, or 
Redeem a ſecond Apprizer, December z. 1664. Laird of 
Cleykingtown contra Laird of Corsbie. 

An Apprizing withina year was excluded from coming in 
pari paſſn, with a prior Apprizing, in —_— prior A 
Me Kor bo © paler Aeprding, wetien why 
tor, to a pnior App » wi 
to alleadge, OS he nook the Kighe tothun the —_— 
the Legal of that prior Apprizing , ot any other 
Cauſe, December y. 1664, 1ohn Veatch younger of Dawic 
contra Alexander 1 mags. 2 © a being lnfeſ 

Apprizers Competing, where t Apprizer bei . 
oi d poſſeſs but a part, the Debate being as tothe reſt, be- 
ewixt the ſecond Apprizer, not Infeft, and the third Infeft; 
the Lords preferred the ſecond as no Infeftment, 
December 22. 1664. DoRor Ramſay and Hay contra Sea- 
roun. \ 

Apprizers come in pari paſs, not beforethe date ofthe 
late .A#, but from that time both Parties Sums should 
be accumulate, and the Mails lifted proporgipaally » but 

ing Mails should be imputed in payment ofthe Ex- 

ofthe Apprizing, Compoſition tothe Superiour, and 

nin poyment of the principal Sums, Jarary 7. 1665. Gra- 
hame of Blackwood contra Browns, .. F 

An Appcizing being to beled, —_— 

ſeffors 


Ar. 


ſeſſors obtained affeſſors to be joynedto the Meſſenger 
he might ſtop the Apprizing by produdtion of his Intettment, 
tebruary 3. 1665. Sir lohn Fletcher Supplicant. 

An Apprizing ordained to be allowed, and Regiſtrat af- 


, that 


ter the Debitors death, and long after the (ixty dayes were 
paſt from the Dare of the Apprizing , and that upon Suppli- 
cation, without Citation, in reſpect it was found, that the 
Apprizing Regiſtrate Qwandocunque, would be preferred 
to others, not ſooner , or more orderly Regiſtrate , /wne 
3.1665. ; | 

An Apprizer purſuing for Mails and Duties, was exclud- 
ed till he jatisficd the Superiour for a years Rent, he be- 
ing now ready to Receive him, albeit he was Charged be- 

fore, and did not obey, 1uly 22. 1665. lobnflown contra 
Tennents of Auchincorſe. 

An Apprizing being loſt, and a new Extra thereof being 
Subſcribed by the Clerk of the Apprizing, but not by the 
\ Meſſenger , being roduced as a Title in a Proceſs, the 
fame was not Suftained without the Meſſengers Sub- 
ſcription, or his Executions; but the Party was remitted 
to prove the Tenor thereof, December 1665, Mccwlloch 
contra Cray. : 

An Apprizing was found to be ſatisfied by Intromiſlion, 
not only within the years, but alſo within the three years 
added by the A& betwixt Debitor and Creditor, though the 
Apprizing was led long before that AR lanwary 20. 1666, 
Clappertown contra Lair of Torſonce. Here it was alſo found 
that a part of the Lands Apprized being fold irredeemab- 
ly by the Apprizer, wereR le within three years; and 
that the ſingular Succeſſor was only comptable forthe Rents 
thereof, and not the Apprizer who had ſold the ſame before 
the AQ. 

An Apprizing led upon ſeveral Sums, of one whereof the 
Term of payment was not come, the Apprizing was found 
null, asto Gae Sum; but whether it w benull m torwm, 
or whether it would be valide to carry the whole Right ofthe 
Lands, as that Sum had never beenjn: orifa gorge 
part of the Land , effeiringto that Sum, would be free of 
the Apprizing, the Lords decided not, but were of diffe- 
rent ludgements, February 16. 1666, Sharp of Howſtown con- 
ta Glen. 

An Apprizing was found extin@, as ap by the 

Debitor, and retired by him with a blank Aſlignation there- 
to, lying by him at his death , though his Son thereaf- 
ter filled up his Name therein, which was inſtructed, part- 
ly by the Sons Oath, which was found not ſufficient to 
prove alone, _ year by Witneſſes, ex officio, one of 
which, who proved moſt clearly, was his Brother, Febru- 
ary 27. 1666, Creditors of the Lord Groy contrathe Lord 
Gray. 
An Apprizing on a Bond bearing a Sum to be payable with- 
out Requiſition, was found valide without either Requiſi- 
tion, or Charge of Horning, 1s/y 21. 1666. Thomſon contra 
Ackitrick, : ; 

An Apprizing was found extin@, as to a Party in whoſe 
favours the Apprizer granted a Back-bond , bearing ( that 
the Apprizing should not be prejudicial to that Parties Right) 
which was found Relevant againſt a ſingular Succeſſor, v:z. 
The Kings Donator having right ro the Apprizing by Fore- 
faulture, 1ly z 1. 1666. Earl of Sowthesk contra Marqueſs of 
Huntly. 

As Appel was found ſatisfied within the Legal by In- 
tromiſſion, and no part ofthe Martinmas Rent was aſcribed 
toa Tercers Right, not being ſerved, though she gave Tack 
to the Apprizer,he having Entered on the Debitors Poſſeſſion, 
December 2.1. 1666. Zeamancontra Ofiphant. 

An Apprizing led againſt an appearatd Heir, as ſpecially 
Charged to Enter Heir, wasp to the Infeftment uf 
the next apparent Heir, afterthe Heir Charged his death, or 
the 1nfeftment of their ſingular Sncceſſor granted after the 
matter became Litigious, albeit the Apprizer from the appa- 
rent Heir C was never Infeft, nor Charged the Sy- 

jour upon the Apprizing, neither was the apparent Heir 
Fmſelf Infeft, but that the Superiour might be Charged at 
any time after the apparent Heirs death; and albeit the 
next apparent Heirs , could not Emer Heirs to the former 

nt Heir Charged, but to his Tredeceſſor , to theef- 
FR th might Reduce or Redeem the Apprizing , led a- 
gainſt the former apparent Heir, February 6. 1668. Lohnſtoun 
contra Er:kimn. 


An Apprizing *as found Redeemable from the eldeſt Son, 
and t Heir of the Debitor, within ten years, for the 
ſams he truly payed out, by rhe Act of Parliament 1661. albe- 


it bis Father was living the time of this Proceſs, Lune 19. 1668. 
Burner contra _y WA TIIP EL . 
An rizer ſince 1652. purſuing the or his O 
the Dutt, as coming in with them par: paſſs, dotke/ AQk 
1661. betwixt Debitor and Creditor, his Apprizing was found 
not to be , till the allowancethereof were Regiſtrate, 
conforrn to the late Att of the ſame Parliament, ancnt Re- 
giſtration of allowances, but that it required no determi- 
nate time to Regiſtrate, but whenſoever Regiſtrate it would 


L 


INDEX 


AP. 


gal, Inly 
An A 


Exchequer of 
Forefaultuce, was immediate wm og as fonnd not 
ſupplic a Confirmation , or to exc the ofthe 
Forefaulture , purſuing a Removing on a poliegior Gift, 
O—_ 9. 1668, - ww of Argue contra Siifling, 
pp with a Charge þ. pr the Superiour, 
exclude the Liferent Eſchare the Vaſſal, againſt Fuente 
—_— _— beying the —_ wr pp of 
m £6 4a, noto . * 
Dowglas contra Link. ati can ac ants 


An Apprizer having at ſeveral tines A ſeveral 
Sums, and Rocca in non by thefirſt A tixing, be- 
fore the ſecond was led, was found to impute ils whole 1n- 
tromiſſionto the firſt Apprizing, that it be fa- 
tished withinthe Legal : The Apprizer was pt- 
able tor what ſums he received, tor a patt of the Lands ſold 
by him within the Lag ba for a0 gpncaey price; and a 
joynt probation was —_ 3s inthe 
the Apprizer offering by Witneſſes above 


ing to 
and Lotds ordered bork Ge Feecars to be 


hnacls | 
led againſt one Charged to EriterHeir, who 


An Apprizing 
dying un-infeft, his as Heirsto his Grand-Father, to 
whom he was Charged to Emer Heis, wete fotuid to trmave 
the Right of Reverſion ofthe Apyrizing,. albeit they were not 
Hears to theut Brother, who was to Enter Heir, but 
dyed un-infeft, Lanwary 19. 1669, Ilohnfowi contra Er:kimLord 


Lyon. 
An Apprizer having C the | 
thereby ES _—_ breath Tang eine 


fall Waird, but by the Death of the Pa qty homthe 
Apprizing was led, unleſs the Appituer alien d the 
Superior , aC + with an offer of , 
and aBond for what turther the Lords should modific for 
the years Rent, and had putthe'$ Of th ant ora, i 
not Infefting the Apprizer, and that whether che Superior re- 


uized the ſame oz not, February 9. 1669,  Blath, Donator 
the Duke of Hamilrown contra French. Vide Liferent, Dowg 


contra Lk. 
An Apprizing was found extin&, by the Intromiffion of 
him to whom the Apprizer granted Back-bond, 
ove, and. that againſt a fin- 


the Apprizing to be to his 
gular Succedor, who thereafter obtained Di 


Infeftment upon the Apprizers Reſignation, 18/512. 1676. 
Kennedyconmra Cuni Cab Wallace. TOY 

An Apprizing poſterior was preferred to a prior Apprizi 
being le formal and ſolemn, according to Thecullmm then 
in uſe, the poſterior being upon Denunciation at the Mercat 


Cro(s of the Sheriffdom, the other at the M Croſxof 
the Regality, when ities were by 

and was led at Glaſgow, Iuly t5. 1670. Lucia Hamiitoun 
contra Boyd of Piteon. 


An Apprizer was found comptable for the whole Kents of 
the he poſſeſt by his Apprizing, both for his Ommiſ- 
fion and Intromiſſion, and that nor only rill his Apprizi 
was fatisfied, but for all years ſubſequent, that becomiaucd 
to A—— with any part, lanwary 26. 1671. Caſt contra Cun- 
nimg 14Mme. 


An Apprizi ing in the perſon of the Heir 
ofthe pinciae! Debitor? pL pot by on of 
the ſums pa the apparent Heir therefore, ſummarly 

without ion, not only as to the Eftate of the apparenc 


Heir, but asto the Eſtate of a Cautioner for that Debr, which 
was alſo Apprized, Febywary 22. 1671. Dumbay of Baldven 
contra Dick. 


contrs Fair- 


Apprizings deduced ſince Lanwary 1652. within and 
day of the firſt eftetual Apprizing, were found wot to de 
compred by a = trom the lafeftmentor Chang, by which 
the Apprizing becomes effetual, but from the date ofthe firſt 
effe(tual Decreet of Apprizing , by the AR 16512. betwixt 
Debitor and Creditor , Which bears , That all fuck 
prizings $hall be, as if 


ped RH 

þ whole , Inly 4+ 71. LI ot | hrs 

. F'ar, : 

An Apprizing was TR." 
ba 


= 


AP. 


to the bel ove of the Debifor, or his eldeſt 


n, fotthe ſums that were truly payed qut by the-A& of 
Peres Alert the Apprizing yes Expyted, Ibi- 


\"Ajprizing was Subainell, thorgh {t proceeded on 2 
; . b pd able n Requilition, T0 12 
vg Ud make mention of the Re 


i9n of the ;' leing the 

was done, and isnow p hovgh the 

met at the ' the Appriz- 

ac the Court's zing Q extday, in 

NE Ee Field: melon cho tare 

'upon he's teld : and|though' the place 

| : Gringo Trove on, ner erat Fdmnborgl, 

r at the Hea Bevel! af e Shire, and|paſt as'a common 

of vue. I#'y 12.1671, Heirs of Lupdy contra the Eprl 

of Sexthe;kand othets. * * ** 3% 

, h App ings Meſſengers are prohibite by A& of Sederunt, 

to connnue the dyet of A 25, ypon abſolute ne- 

us the Partics interrefſed be not putto uncertain atten- 

dance: and likewiſe, dilpeptations for the ace of pprizings 

is prohibite to be paſt of courſe amonj er common Bills, 
without being Read, Ihidep.” 


. Afi a | any acquired bythe Heir of the Debi- 
tors was found fatishableby any other of the Defun&ts Cre- 


ditggs,: what He gppegnnd Heir truly payed there- 
FR abaRs te pf atand Heirs Diſpoſition wes before the 
t ofFatliamient f661. ſeing his Infeftment, by which the 
real is Eftablished iti his Perſon, and his Author was 
was after the = AQ; wy A ring 
as. ired, when the a 1 t, 
bu Mt ie boca e to expire,  ontinſin in his Perſon, .and 
thagit was Redeemable within ten. years Rom m the date of the 
acq iritig, © but not from the expiring of the Legal," Iune 
21, 36h Maxwel 'of Nethey-pallockcontra Maxwel of Kirk- 
-- AD Appeizer was found not obliged to reſtri& his Poſleſ- 
ſion to hi Spaltent, in fayours of poſterior Apprizers, 
by the Clauſe for Reftrition in the AR of Parſiamenr 166r. 
ich i onal and jar tothe Debitor ; but ſcing the 
0zer would not admit the puterive 'Apprizers to po(- 
heshould be comptable forthe whole Rental, from the 
time of the Excluſion, In/y 28. 1671. Murray contra Earl of 
Sexthesk and others, * 
ARBITER S got Warrand on a Supplication to Cite Wit- 
fſes befote them, Ianwarys. 1670. Ker of Cavers and Scot of 


| 7 SUppiLcants.. 

ARKREST MEN Twasnotelided, { the ſum arreſt- 
ed was diſcharged before the arreſtment, ſeing irappears the 
Diſcharge was not delivered to the Party.| in whoſe handsthe 
arrcitment was made, nor noneto his uſe ,' before the ar- 
reſtment, December 13.'1 661. Boyd contra Lairds of Niddrie 
and Edmonſtoun. 

_ An Arreſterand an Aſſigney competing, the Aſſigney was 
preferred, becauſe the Arreſtment was looſed, albeit the ſum 
Arreſted remained til if the ſame-hands, becauſe the Ar- 
xeſtment- was on a'dependence , and no Decrect there- 
upon , againſt the principal Debitor,| 7u/54. 1661. Raith 
of Edmenſtown contra Laird of Niddrje and Lady VVe!- 
met 


ent cannot be looſed without Cantion , ſuper 
cantione juratoria, Iwy rs. 1661. Colledge of St, Andrews 
Svupplicant. | 
was found not to afteR| the Sallaries of the 
Lords, and the Kings Penſions, cqnform to a Letter 
and AR of Sederunt, Febywary 18. 1662, Sir Robert Mur- 
ray contra 
Arreſtment Execute on the Sab 
null by Exception, February 3. 1663. 
. plas of Dornoch. | 
. Arreſters Competing , the ſecond | being on Letters of 
. Supplement, againſt a Party our of the Countrey , was 
preferred to the firſt, being at his Dwelling Place, with- 


h Day , was found 
liphant contra Dow- 


out. ent , Janwary 20. 16654 Lord Lowre contra 
. Gruen. 
Arreſtment on a Bond not Regi » was found looſe- 
. able, as not being on a Decxeet of Regiſtration, or any 
- other , and after the looſing, the was found pre- 
_ ferable to a poſterior Aﬀſigney, ſeing the Money was yet 
in his Hand, in whoſe it was Arreſtef|, February 7. 1665. 
Grahame contra Brown and DoRor Martine. 


_ .. Arreſtmenit being laid on in the hands of a Party who 
Entred in a Minute, or Bargain of Land, though he paſ- 
: i efrom, yet the price was ordained to be made forth- 
. Coming, November 23, 1665. Campbel contra Door Bea- 
tomn. 4 
Arreſters having both obtained Decreet in one day, were 
- found not to come in equilly, but the firſt Arreſter was pre- 
. ferred, haye done equal di e, February 1.1666, Collo- 
- net Gorninghaie contra Lyel. 
- An Atteſter and Comprizer Competing for a Sum, where- 
upon Apprizing was led at the Inftange ofthe common de- 
. butox,, whe n a9 Inteftment followed, yet the Arreſt- 


END EX, 


readi 


A 8. 


ment upon the faid firſt Apprizers debt , was not found 
habilis. modus , to make torthcoming the- Sum Appryz. 
ed for, but the ſecond Appryzer wat preferred to the ar. 
reſter , February 22. 1666. Lockhart contra Lord Pay. 
gente. | 

An Arreſtment was found to give AQion after the death 
of the debitor, whoſe Goods were Arreſted, without a new 
Decreet againſt any Repreſenting him, ſeing he died ar the 
Horn, and io could have none to Repreſent him m mobilibus, 
Febryary 19.1667. Grvon contra Hume: here the Defunas 
Donator to his Eſcheat concurred, » 

An Arzcſtment of Annualrents laid on currente termms, 
was preferred to an Appryzing of the Lands , led before 
that Term , ſeing !nfeftment tollowed not thereon, be- 
fore the Term, /uly 2. 1667. Lrtfker contra Aitone and 
Sleigh. 

Arreſters Competing, the firſt Arreſtment, and firſt Cita- 
tion before the Lords and compearance ſine mora, was pre- 
ferred to a poſterior Arreſtment , and Citation before the 
Sheriff, though obtaining the firſt Decreet in abſence, the 
Arreſter not being in that Shire, November 23. 1667. Mont- 
Lgomery contra Rankine, aEYE 

Arreitments vere found not to reach the Fie of a Servant, 
in ſo far as was neceſſary for the Servants Aliment, conform 
to the condition of his Service, but only asto the Superplus, 
Inly 9.1668..B200 contra Davidſon, 

Arreſtment was found to Reach the next Terms Rent after 
itwas laid on, though it was not due when it was laidon, 
Iuly 20. 1669. Leſf[ycontra Cunninghame. 

Arrefters Competing, the poſterior Arreſtment by four 
dayes, was preferred tv the prior, in reſpet the Term of 
the Sum, tor ſatisfying of which, the Arreſtment was 
laid on, wos not come the time of the Citation, or Com- 
petition before the Baillies , though -by an Adyocation, 
raiſed by the prior Arreſter, withour a juſt Reaſon of Ad- 
vocation , the Term was paſt before the Competition be- 
fore the Lords , Is/y29. 1670. Charters contra Nelſon. 

AN ASSIGNEY was notexcluded by payment made. 
to the Cedent after Intimation, albeitthe Aſhgnation was to 
the behove of the Cedents Son, withouta Caule onerous, 
lanuary 3.1662. Roſs of Earles-milns contra Campbel of Cazldel. 

An Aſſigney conſtitute by a Tutor, who took Aſligna- 
tion to his Pupils Bond , was found to have no Proceſs 
againſt the Pupil , till the fttor Compts were made, un- 
leſfſethe Aſſigney found Caution for the Tutor, Lanuary 24. 
1662. Ramſay contra Earl of Wintown. 

An Aflignation eomnium bonorum, by a Father to his Son, 
was 'Suttained to give Proceſle againſt the Debitors , albe- 
it not Intimate in the Fathers Lite , and fo in bonis defiun- 
as, lwne 25. 1663. Hallyburtoun contra Earl of Rox- 
burgh, 

An Aſſigney may be prejudged by the Cedents Oath, be- 
fore Intimation ; or it the Lebitor purſue the Aſſigney, 
.ad4 hunc efſeftum , to take away the Zond before Intima- 
tion by the Cedents Oath , and his being ſo called, and 
producing the Aſſignation , will not exclude the Cedents 
Oath, February 15. 1662. Laird of Pirfoddels contra Laird 
of Glenkindy. 

An Aſligney was found to have intereſt to purſue , albeit 
his Affignation was not Intimate before the Cedents death, 
without neceſſity of Confirmation, Is/y 27. 1664. Mmirhead 
contra - :4. Intimation, November 18, 1 664. Guthrie contra 
Sornber. 

An Aſlignation being gratuitous, the Cedents Oath 


was fornd ſufficient againit the Afligney, Iune 16. 1665. 


Wr:ght contra Sheils. The like, lwne 13. 1666. I ack contra 
Aowat. 0 8 

An Aſlignation to a, Reyerſion, being Re iſtrate in the 
Regiſter ot Reverſions , and a Liferent Infettmei.. of the 
Wodfſet Land , Regiſirate in the Regiſter of Seaſines, was 
found ſufficient to give the Wife intereſt, even in her Huſ- 
bands time to i , that she might Redeem the Wod- 
ſet Land, for her Liferent uſe, and to 


-$. 1665. Beg contra Beg. 


An Aſlignation to a Gift , when it is incompleat , and 

before it. paſſe the Exchequer , doth not exclude the Do- 
nators Back-bond, at paſling thereof, even as to the Aſ- 
ſigney , lanwary 13. 1666. Dollace contra Frazer of Strei- 
chen. * 
An Aſſignation to ſuch a ſum yearly, out of the firſt arid 
of the Teinds of ſuch Lands, found not preferable 
toa poſterior Appryzing of theſe 'Lands and Teinds, as an 
Aſlig..ation to the Tack, or whole Tack-duty of the Teinds, 
would have been preferred as habilis modus, February 6.1666. 
Watſon contra Fleming. : 

Aſlignation Vide Compenſatione, Cockburn contra Laird of 
Craigrvar. x 

An Aſſigney to a Tack , which is Tranſmitted by A- 
ſignation, was not found as a fingular Succeſſorto Lands, 
paſſing by Infeſtment , ſo that what is competent _ 

the 


AS, 


the Cedentin Tacks, is competent againft the Aſſigney, ex- 
cept as to the manner of Probation by the Cedents Oath, De- 
cember 18. 1668. Swintown contra Browns. 

Aſligneys were found to have Right to an Annualrent, 
granted by a Father to his Daughter and her Heirs, with- 
out mention of Aſligneys, though her Brothers and Silters 
were ſubſtitute, failingthe Heirs of her Body ; and though 
theAſlignation was granted without acauſconerous to another 
Brother, lune 24. 1669. Stewart Contra Srewart, 

An Aflignation without Intimation , was preferred to an 
Executor Creditor of the Cedent, even as to the Executors 
own debt, Is'y 27. 1669. Executors of Redpeth contra lobn- 


oun. 

- AN ATTESTER of. a Cautioner in a Suſpenſion, 
declaring that the Cautioner was ſufficient , ng con- 
veened Subſidiarie , was found to be no further lyable, 
than that the Cautioner then was holden as 1ufficient for 
the Sum Charged for, December 17. 1667. Paterſon contra 
Hume. 

A BAILLIE of Regality amerciating Parties for a wrong 
committed, in the thruſting out of others our of a Seatin 
the Church, in time of Divine Service, and beating of them, 
his Decreet was Suſtained : though it extended to two 
hundred pounds, half to the Party , and half to the Fil- 
cal, lanwary 30. 1663. Stewart contra Boggle and Mat- 
thie, 

A Baillie of a Barony of Krk/and, being Infefi by the Ab- 
bots, with _—C—— Civil and Cm = 

wer to Repledge, and with power 40 apply the whole a- 
—_——— Calualities Skis own behove, ey wy 
was found not to be derogate from, or prejudged by the 
Kings EreRing a part of that Barony in a Burgh Royal, and 

giving them power of Heading and Hanging, and all Jurif- 

iRtion , unleſs they extinguished the Baillies Right by Pre- 
ſcription ; albeit ir did not appear, thattheſe Kirk/and: were 
EreQedin a Regality, no mention being madetheregf in the 
Infeſtment of Bailliarie, nor was it commonly known un- 
der that Title, February 27. 1667. Lord Colwil contra Town 
of Culroſs. F 

A Baillie of Regality was found tp have power to amerci- 
at the Inhabitants of a Burgh of Regality, though having 
Baillies oftheir own in the Burgh, in reſpe the Burgh being 
Vaſlals to the Baron, their power is cumulative, and not ex- 
cluſive of his lurisdiion ; but there is place for preventi- 
on, to the firſt Attatcher doing diligence, Jannary 14. 
1668. The Baillic of Regality of K:llimwire contra Burgh of 
Kulliymire. 

BAIANS Proviſions being upon Bond ſubſcribed by 
their Father, but not delivered till he had diſponed his 
whole Eſtate to his eldeſt Son, with Warrandice from his 
own deeds done, or to be done, and reſerving his Liferent 
ofa part, which was found ſufficient ro Reduce rhe Bonds 
of Proviſion, and Appryzing thereupon , as not obliga- 
tor till delivery, or the death of the Father , and Revock- 
ed indireQly by the Sons Diſpoſition, Lanwary 10. 1668, 
Laird of Glencorſe contra his Brothers and Siſters. 

A Bains proviſion poſterior in date and delivery to a Cre- 
ditors debt, the Creditors Appryzing, though poſterior, was 
preferred in a ReduQtion to the Appryzing on the Bairns Por- 
non though prior, «ly 22.1 668.10hnſtoun ofShems contra Ar- 
net, Vide Children, Janwary 16. 1676, Erkines contra Rey- 
aolds. 

A BON D bearing borrowed Money, was found not Re- 


duceable upon the A@ againſt Bankrupts, but that the Bond 
it ſelt did ſufficiently inftru@t the borrowing of the Money, 
as the cauſe onerous, Tune 28. 1665. Monterth contia An- 


der ſon. 

A Bond was found Heretable as bearing annualrent, though 
it was but 5. per cent, ina Bairns Portion, Zune 28. 1665. Pit- 
cazrn contra Edgar. 

Bonds bearing Annualrent are moveableril! the firſt Term 
of payment of Annualcent, and fall within ſingle Eſcheat, 
Inne 26. 1668. Drekcontra Kerr, 

A Bond by a Father to a Son, though bearing borrowed 
Money, yet was preſumedto be for love and favour, and the 
lame with an Appryzing thereupon , was Reduced at the in- 
fiance of anterior Creditors, who obtained Decreets afier the 
Bond for Bargains, which were proven. by Witneſſes to have 
been contracted before the Bond, January 21. 1669.Creditors 
of Pollack contraPollockhis Son. : 

A Bond by a Father to his Son, after he was Marticd and 
out of his Family, payable after the Fathers death, was found 
not Reduceable at the inſtance of poſterior Creditors of the 
Father, by the At of Parliament 1621. againſt fraudful Alic- 
nations, though it were Reduceable upon evidence of Fraud, 
ex jare communi, which were appointed to be condeſcended 

: lbidem 


:1b . 

A Bond taken by a Father from a Son, after ContraRt of 
Marriage, Vide CoatraR., 

BARONS Decreets are valide in Vaccance time by 
their priviledge , without diſpenſation , and they are com- 
petent to Iudge rhe Multures due by their Vaſlals, February 
14-1662. Nico/ſon contra Forbes of Tillicutrie, 


A BARONY was foundto include a Burgh of Barony 


od 


. was preferred to a poſterior 


INDEX, BA. 5 


as Part and Pertinent, though not expreſ} in a donators In- 

Ment, albeit it was expreſt in former Infeſtments, and 
particulars of leſs moment were expreſt in this Infeftment, as 
comprehended in the Batony, Lanwary 15. 1668, Earl of Av- 
File contra Campbel. 4a ls 

A BASE INFEFTMENT of Annualrent wisfound 
valide againſt a poſterior publick lnfeftment , becauſe rhere- 
upon there was a Decreet of poinding the Ground, _ 
ir could take no effe@ for a long time, till the entry to 
Annualrent, which was not, till after the Conſti 
death, 26, and 27. of February, 1663. Creditors of Kin- 
glaſs comparing. 

A baſe Infeftment by a Husband to his Wife on her Con: 
tra, was validate by, and preferred upon the Husbands Poſ- 
ſeſſion, though the Wifes lnfeftment was of and 
the Husbands of property, November 23. 1664. Lady Grange 
contra Murray, where it was found, that from the yery date 
it was validate and to any other, thongh prior and 
baſe, but apprehending Poſſeſſion upon a Citation before 
Candlemas, it being Ferm Land, a Decreet thereon in 
March thereafter. 

Two baſe Infeftments of annualrent competing, one to 2 
Wife, the other toa Creditor, the Wifewas preferred, bei 
cled with Poſſeſſion by the Husbands poſſestion, which was 
not found _o—_—_ to the Creditor, though his Infeftment 
was prfor, though he uſed Inhibition before the next 
Term, after the Wifes lnfeftment, and all the Husband 
could have no Poſſeſſion after the Wifes Infeftment, before 
his diligence , which the Lords R becauſe the Huſ- 
band was in a preſent current Poſleffioh, and nor #: acquiren- 
da poſſeſiione, but the Wifes litefrment was ohly fihained 
in prejudice of this Creditor, in fo far as it hadan anterior 
Cauſeto his debt : The Husbands Poſſeſſion was alſo found 
ſufficient to validate the Wifes Infeftment of atinualrent, 
though he poſſeſſed the property which includes emunenter, - 
all other Rights, November 23. 1664. inter coſdem. . 

An Infeftment of Warrandice Lands in the fame. 
Infeftment with the principal Lands, and holden baſe, 
tice Lands * thought Hed ith long Polſon vat 
warrandice Lands, though cled with long P on, and 
that upon an aQion of Mails and Duties upon the Diftreſſe, 
without ReduQtion, Ianxary 9. 1666. Brown contra Scor. 

A baſe Infeftment by a Father to a Son , reſerving the Fa- 
thers Li t, was {ound not validate by the Fathers conti- 
nuing his Poſſeſſion, but the Fathers C appryzing were 
pteferred to the Donator ofthe Sons Forefaulture, 
upon the Sons Infeftrient , ane 14. 1666. Hwme contra 

me, 

A baſc lnfeftment of annualrent was preferred toa poſteri- 
or appryzing and charge before the Term, at which the an- 
nualcent begane to be payable, in reſpeR the annualrenterwas 
in wry ay of the » out of which the annualrent was 

yable & intus habwit , viz... his annualrent proportionally 
_ date ofhis Right, 7une 30. 1666, Srevmſon contra 

oovie, 

A baſe Infeftment by a Fathertoa Son, Reſerving the Fa- 


thers Lifereni, was found not validate by the Fathers poſſeſ- 
ſion, albcitthe Father diſponed thie reſervedto athird 
Party, who did poſſeſs; but the Diſpoſition was of the Fee, 


and no mention of the Liferertt , December 18. 1666, 
Lord Newbeath contra Dumbar of Burgy. . 

A baſe liiteftment was excluded by the Liferent Eſcheat. 
ofthe granter, albeit the baſe Infeftment was before the Re- 
bellion, ſeing it was not cled with Poſſefiqn in curſw rebeltis- 
nis, within year and day. February 21. 1667. Miln contra 
Clerkmſon. yu . 

A baſe Infefrment by a 19an to his Wife, was preertedts 
a poſterior publick Infeftment, albeit the baſe Infeftme: 
was not cled with Poſſeſhon of the Husband himfelf, but 
by others deriving Right of Wodſet, or other Temporary 
Right trom the Husband, or his authors, which was compt- 
ed as the Husbands Poſſeſſion , 'ro validate "the Wits 
baſe Infefrment, /vly 18. 1657. Lady Bwrgy colltra Stra- 
chen. 

A baſe lnteftment of annualrent was found to be validate 


by receipt of a part, though far within a Terms athnualrent, 
and not celative to the Infettment , butto the Bond whereap- 
on it followed, and there was no annnalrent due be- 


of payment of bygone annualtemts , the 
renter was allowed 10 aſcribe it to the annualrents due after 
the Infeftment, to exclude an Infeftment on an 
which appryzing was led before the Receipt, but - 
ment ther was after, and the was proven by 
an .Apochs under the Debitors hand, ly 23- 1667. Hame 
contra Hume andthe T ts of Kella. © > 

A baſe Infeftment of anntalrent on a Bond bearing 3000. 


merks of borrowed Money; and 3600. merks of Portion, 
the one half of the whole Sum and annualrents thereof; was 
Suſpended till the Fathers death, Yet payment of the annual- 
rent of the other halfnot ſuſpended, was 


validate the whole Infeftment, and to prefer it to © patios 
-35 publick lnfeftment , February 5. 1663, Kr contrit 
i. . 


. 8 8 Abaſe 


6 B A. 
- Abaſc Infeftmient in warrandice granted by a Husband to 
his Wife , holden ofhimſelf & ex intervallo, after the prin- 
i ent, was found valide againſt a poſterior pub- 
lick Infeftment of the fame warcandice Lands, as being cled 


with the Husbands Poſſeſſion in the s port Lands, and 
f Diſtreſs, or Eviction, 


that theſe needed no declarator © 
but a purſuit of Removing, or Mails and Duties upon E- 
viQion is ſufficient , which cannot be excluded by a poſleſ- 


ſory judgement upon 7. years Poſſeſſion, by the publick In- 
foferacyt. des nes. yernaker the Eviction, February 


20. 1668. Forbes contra Innes. 
Baſe Infeftments granted by a Father to his two Sons of 
the ſame date, one of Property of Lands, and another of 
, forth thereof, was found both yalide, as being 


led with the Fathers poſſeſſion, reſerved in both, there be- 
ing noſuſpition of defraud of Creditors, or competition 
with them , and that a ſingular Succeſſor appryzing and In- 


feft from the one, was not preferable to a poſterior Ad- 
judger from the other, Iune 30. 1668. Chem contra Chriſty. 
+ A baſe Infefiment of annualrent was found validate by 
Poſſeſſion, upon another Infeftment of annualrent, in 
corroboration of the former, out of diflin&t Lands, where- 
both Infeftments as to both Lands , were found valide, 
| no payment was made by the Debitor, or by the 
Tepnents in the firſt Infefrment,I»/y 9. 1668. Alexander con- 
tra the Laird of Clackmannan. 

A baſe Infeftment to a Creditor, was preferred to a oo 
Kerior publick Infeftment, granted toa Wife by an additi- 
onal loynture, in reſpe& there was 2 Citation on the baſe 

anterior to the Wifes publick Infeftment, which 
was found to validate the ſame, and ſentence of prefe- 
rence of poynding of the Ground, was now granted there- 
in, Lanwary 27. 1669. Bell of Belfoord contra Lady Ruther- 
foord, 

A baſe Infeftwent never cled with Poſſeſſion, was found 
valide to exclade the Terce of the granters Reli& , 14:- 


A baſe Infeftment by a Father to his Children, was found . 
not validate by the Fathers Poſſeſſion, wherein he continued, 
albeit he had a FaRtory from the Children : ' here it was not 
alleadged that the F had granted Diſcharges, or uſed 


Citation expreſly, relative to the Fatory, 1#/y 1 0. 1669. Garr- 
diner contra Colvil. 

BASTARDY delnggiſies by the Vſurpers, defends the 
Baſtards Debitors no than what they bona fide payed 
to the Donator, but not for what was yet in their hands, 
which belongs to the Kings Donator , Iuly 19. 1665. Win- 
drham contra Megregors. 

Baſtardy was found not to be relevantly Libelled, that 
the. Defuns Father and Mother were not Married, but 
that it behoved to be alleadged, that the DefunR was com- 
monly holden and r« aſtard: But that it was alſo 
ſafficient , that the DefunRs taking a Legitimation , had 
acknowledged his Baſtardy, February 19. 1669. Kings Advo- 
Cate contra Craw, | 

Baſtardy was found not to be inferred by the negative pre- 
momgeion, that the Father and the Mother were not Married, 
butthat it behoved to be proven poſitive, that the Defunt 
was holden and repute Baſtard, Iwne 15. 1670. Living ſtown 
contra Burn. 

Baftardy puts the Donator to no better caſe, asto Back- 
bonds, or mutual Obligements, than the Baſtard his Heir 
woul have been in, Ine 20.1671. Alexander contra Lord 
' BEHAVING AS HEIR by intrometting with the 
Mails and Duties of the Defun&s Lands, was clided, be- 
uſe the Defender intrometted ſings/ari tizwio, by an Ap- 
» though the Legal was not expized, unleſs it had 
y Wt, pry intfomiſſion, or otherwiſe, Lans- 
62. Barclay contra Laird of Crargivar. 
1 ey end lane CLONES 9 Bee: 
Iided ang Right to ryzing or Adjudication, 
IEA Intrometcers fo theirown Deds, real —__ 
,ough Rights were expired, February 28. 1662. oO 
t Vide, January 22. 1662. Glendoning contra Earl of 


_ Bel ring as Heir was not inferred by Intromifſion with 
Se fonts the Lands, which were diſponed'by the DefunQ, 


thereon ; but to the bchove of the Defender 


the + hi langary 14. 1662. Harper contra Hume 

_— 
"Behaving as Heir was inferred the appeatand Heir, his 
2mnetting wich th -R apr ote's ging to his Fa- 
ex the Debitc info far as being di to the Defen- 
, they were eemed by him, though no Declarator 
new n1 wed; and alſo by intromet- 
.th whole Silyer-work , without al- 
f ing of the Heinbip, or taking any 
Lerr Lands were m 
und, was pry pe 

no p 


com the Appryzer, February 21. 1663. Ha- 


Ll 
> : -- - 
contra K 
h_ - = 
. —- 


rags! ' 
Behaving as Heir, by intrometting with Heirship was not 
dlided , becauſe the Lands were apprized, ſeing the 
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was not expired before his death , February 26. 1663, 
Cuthbert of Drakies contra Monro of Fowlis. : 

Behaving as Heir was not inferred by intromiſſion with 
the Rents of the Defun@s Lands , which were appryzed, and 
whereunto the Heir acquired Right, before he fell 
to be apparent Heir, though he continued to poſieſs after the 
dppeyag wes ſatisfied by intromiſſion , February 26, 1663. 
Inter eoſdem.. 

Behaving as Heir was elided as to Heirship, becauſe the De. 
_ dyed Rebel , and his Eſchcat was gifted and declared 
Ibidem. 

Behaving as Heir, by medling with heirship, was not elid- 
ed, becauſe the DefunGt dyed ar the Horn, and thereby »i- 
hil habwit in bonis; mor yet that the Eſcheat was pifted be- 
fore intenting of this cauſe ; but that it was gifted and de- 
clared before , Iwne 10. 1663. Gordown of Leſmore contca 

eith, 

Behaving as Heir was clided , becauſe the Defunt was 
Rebel, his Eſcheat gifted and the appearand Heir intrometted 
by the Donators Rights or Tollerance, and that before intent- 
ing of the Cauſe, albeit no declarator thereon, Isly 4. 1665. 
Innes contra Wilſon. 

Behaving as Heir was not Suſtained upon Intromiſſi- 
on , had by a Tutor , November 30. 1665. Boyd contra 
Telzifer. 

Behaving as Heir was not Suſtained by Heirs of Line, 
their Renuncingto be Heirs ; in favours of the Heir-male, 
ro whom the Father had diſpoucd , ſeing they gave no Right 
thereby, hurtful to Creditors, but gave a Renunciation vo- 
luntarly, which Law would have compelled them to give, 
though for their kindneſs they got a ſum of Money, 1wy ;. 
1666. Scot contra Heirs of Awchinleck, 

Behaving as Heir Sapp with the Rents of the De- 
funts Lands, was elided by Tollerance from a Donator of 
Recognition, albeit not declared till after the Intromiſlion, 
the Defender paying the ſingle value, 1»'y 17. 1666. Ogilby 
contra Lord Gray. 

Behaving as Heir by intromifſion with the Duties ot the 


* Defundts Lands, was clided by a Diſpoſition from the De- 


fun@ ro the Intrometters Son, the as oye, though 
without Infefiment, or by a Tack by the apparent Heirs Huſ- 
band, thuugh expired before the DefunRs death, as continu- 
ing per tacitam relocationem, lanwary 16.1667. Reid contra 
Salmond. 

Behaving as Heir was Suſtained by Exception, Ianwary 8. 
- Forbes contra Innes. 

Behaving as Heir was found to be inſtructed by a Diſ- 
charge granted by the Party as appearand Heir, bearing re- 
ceipt of the DefunAts Charter Chiſt, without any Inventary 
or Proteſtation , and keeping of it two years, without neceſ- 
ſity to alleadge that any uſe was made of the Writs, but was 
not inferred by raiſing of Breives to ſerve Heir , wherein 
no Service followed; or by Revocking deeds done by the 
Defun& in his Minority, Ine 28. 1670. Eleis of Sowthſide 
contra Caſſe. 

Behaving as Heir was not inferred by the appearand Heirs 
_— Figt t or tollerance from Appfyzers, and intromet- 
ting t y, even within the Legal; but was inferred by 
continuing the Defuns Poſſeſſion , before obtaining ſuch 
Warrand, and that any Creditor, though not Appryzer, 
purſuing the appearand Heir , behaving as Heir, and he 
Defending upon the Right of an Appryzing , that the 
Creditor —_ Summarly by Reply, prove fatisfaftion 
of what he truly payed out , by intromiſſion or preſent pay- 


ment, and thereupon he was obliged to Afﬀign , or Diſ- 
pone to the Creditor , Iwly 11. 1671. Maxwel contra 
Maxwel. 


' Behaving as Heir was not inferred ſimply where the De- 
fender was Infeft, as Heir to her Mother, her Father and 
Mother being Infeft in Conjun&fee upon their Contraſt of 
Marriage, by which there was probable ground to think that 
her Mother was Feear and not her Father, [wy 12.1671. Gairns 
contra Sandilands. 

BILLS OF EXCHANGE being accepted, and be- 
fore the Term of payment the Accepterdying, no Exchange 
or Re-exchange was found due , but the obtainer ofthe Bill 


might cither } women wo —_ for _ _ or pro- 
c =_ Succeſſors of the A er ; This Bill was pro- 
teſted'for n ing G 


Inly 3. 1664. Kennedycontra Hutcheſon. 
A BLANK Bond, asto the Creditors Name, was found 
to conſtitute the Receiver thereofto his own behove Credi- 
ror, and that it would be affc&ed with his Debts and Deeds, 
and fall under his Eſcheat, as ifhis Name had been filled 
up before, and before any other Name was filled up, shown 
orintimat, an Arreſter being Creditor to the perſon who got 
the Bond, is preferable to him whoſe Name is filled up there- 
in, November 11.'1665. Telzifer contra Geddves , debated 
ain, and ſo decided, December 1. 1665,  __ 
blankBond pong led up by him who reocived it inName 
of oe ER tr oh, nth be 
ro the Debitor, ven 1 es 
ex officio, the whoſe Name was Alle up, was 
xed to a C x ofhimto whom the Bond was 


ot payment, at the Hance Houſe of the DefunR, 


B L. 


vered blank , arreſting all Sumsdue to him inthe Debitors 


hands, but after filling up , and shewing ofthe Bond to the 
Debitor, without neceſſity of an intimation by Inſtrument, 
Lanuwary 18,1668. Birnie contra Hepdrieſon and George Vide 
Compenſationinter eoſdem. . 

Ablankina Diſpoſition, whereby Lands are Diſponed to 
two forthemſclves, and the Creditors of the Diſponer af- 
terſpecified;after which ſeveral [ines were wnitten with another 
hand, inſerting the particular Creditors and Sums, without 
mention of the Writer of that part of the Writ, whereup- 
on it was preſumed, that that blank was filled up after the 
date of the Writ, , and after another Creditors Inhibition, 
unleſs the contrary were proven , not by the Truftics oath, 
but by the Witneſles inſert, or other Witneſſes above Excepti- 
on, January 16. 1670. Lady Lucia Hamiltown contra the Cie- 
ditors of Monkcaftle, 

BLOODWITS were found dueto a Superior Infeft cum 
Bloodwnis, albeit not a Baron holding immediatly ofthe 
King, December 12.1665. Cranſtoun contra Pringle. ; 

BONE FIDEI POSSESOR, facie fruttus con- 
ſrmptos ſues , though he have not poſlefied ſolong as to ob- 
rain a poſſeſſory judgement, November 18. 1664. Guthrie con- 
tre Laird of Sornbeg, .and though the other Parties Infeftment 
was Regiſtrate. 

Bone fidei poſſeffor, &c. was found Relevantto defend a 
Party poſſeſling by a Contra&t with a minor, though Re- 
duced upon minority, as to the years uplified befote the Re- 
dition, February 16. 1666. Earl of Wintown contra the Coun- 
tes of Wintown. 

Bone fidei poſſeſſor, was found Liberat from the Mails 
of a Booth, whereof he had Tack till a Sum were payed, 
albeit the Setter was but Liferenter, and had purchaſed the 
Tenement to himſelf in Liferent and to his Son in Fee, but 
the Father was commonly repute Feear, and did not ſet the 
Tack as Liferenter, yet the ſame was excluded from the du- 
ties before Citation, and was not found to have Right from 
a Warning he had made after his Fathers death, 'by chalking 
of the door, without any other intimation, Febrwary 16. 
1669. Hamiltown contra Harper. 

Bona fide: of Creditors lending their Money, and ſcing 
a Wifes Contra@ Regiſtrate, bearing ſuch a ſum to be im- 
ployed, was found not to defend them againſt the Wife, 
who obtained a Declarator of Vitiation of the principal 
Contra by her Husband and Fathers diminishing the 1 0- 
cher and loynture, to be extended and amended as it was 
at firſt, June 11. 1670. Hunter contra the Creditors oft 
Peter. 

Bona fidei peſſeſſor, &c. was found of no effe&t to one 
who obtained Decreet of Removing, for notpayment of 
rhe Duties in abſence, and produced not his Infeftment, 
but an Infeftment of another perſon of the ſame Name, 
which being a fraudulent deed , he could not thereby have 
a Title bone fidei, Iu'y 21. 1671. Neilſon contra Menzies of 
Enoch. 

BVRGHS were found to have no power to ſtent any 
part of the Charges of their Commiſſioners , ſent to the 
Convention of Burrows, upon theſe who had no Trade in 
their Town, but only Tenements, or for any part of a ſe- 
cond Miniſters Sti , unleſsit had been due by Law, Sen- 
tence, conſent of party, or preicription, February 1. 1669. 
Boſwel contra the Town of Kirkaldie. 

The priviledge of Burghs by the A@ of Parliament, that 

no Tradſ-men $hould exerciſe their Trade in Suburbs, was 
found only to extend to ſuch Suburbs as had no privi- 
Jedge, but if the Suburbs were ereftedin a of Re- 
gality, or Barony, or were within a Barony, the Inhabi- 
tants might freely uſe theſcTrades albeit ſome of them had 
given Bond to pay ſuch a Duty for the Liberty thereof; 
The fame could only bind themſelves and not their neigh- 
bours, or the Heritors Ground with a Servitude , without 
his conſent, Iwly 21: 1669. Town of Pearth contra the Weay- 
es in the Bridge-end of Pearth. 
A BVAGH ROY AL havingobtained-Decreet againſt 
certain perſons in a Burgh of Borony, to deſiſt from Mer- 
chant Trade, and impowering the Burgh to feale on the 
Merchandiſe, and the perſons of the contraveeners,' was 
found not to militate againſt others than thoſe individual 
perſons, and not againſt the Lord or Baillies of the Barony, 
and that therewasno warrand in Law to incarcerate perſons 
hoc ordine, Febywary 13. 1663. Town of Linluthgow comra un- 
me 6 Buys of for deſiſt 

A- Burgh Royal purſuing a Burgh of Barony for - 
ing from, Merchant Trade; The Lords found the Leners 
orderly procecded , till the Burgh of Barony should- find 
Caution to deſiſt from Merchant Trade in general-, but 
would not ſuffer to condeſcend upon particulars , asto the 
retailing of Wine, &c. which had been forborn by the Lords 

30, Ot 46. Years, Iune 24. 1664. Town of Cowper contra 
Town Rows __ Ng. 

A- Butgh- Royal having immemorial poſſeſſion , tee 
Trading on the River on which it fleod, was found not 
ro be burdened wh Anchorage, Mealurage, Tunnage and 
Weyage , granted by the King thereafrer ro another , 
in Stations on that {ame River, though chied with 46. years 
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poſſeſſion, but neither univerſal nor peaceable, but interrupe- 
= February 6. 1666. Town of Glaſgow contra Town of Dum- 
artoun. 

A Royal bei ued by one who had Lands with- 
in x ror mtr mer Houfes within theis Town, were 
found not lyable for any Stent out of his perſonal Eſtate, or 
Trading, or for the Towns debts, ox ſecond Miniſters Sti- 
pend, unleſs he had conſented, or had been in immemarial 
_ dry payment, 1»/y 22. 1668. Boſewel contrathe Town 
of Kirkaldy. 

A m__ Royal and their Trad{-men , were tound not to 
have Right to hinder the exerciſe of Tradſ{-men, no ways 
to the Town to exerciſe their Trade, upon pretence 
of the A of Parliament, Prohibiting Work-men to exer- 
ciſe their Trades in the Suburbs of Royal Burrows, January 
7. 1671. Laird of Polmais contra Tradi-men of Stiyiing., 

CAPTION was granted ſummarly upon {upplication againſt 
a Bankrupt, who had uncxpetedly end _ 
"i 


and fled, though he was not Rebel , but the Ki 
Leidge , November 30. 1665, Creditors of et my he 
cants 


ants. 

CASVS FORTVITVS, was found not to Liberate 
the Graſſer of a Horſe that broke his Neck, wherethe Own- 
ex of the Horſe appointed him to be keeped in at hard mens, 
— 29.1666. Scot contra Gb. 

A CAVSE ONEROVS ofa Diſpoſition, by one 
Brother to another, was found not to be inſtructed by the. 
Narrative thereof, but behoved to be inſtruted aliunde, No- 
vember 29. 1669. Whitehead contra Lidderda:l. 

A cauſe onerous ofa Diſpoſition, was found not inftrut- 
ed by its own Narrative, or the Acquirers Oath , —_ 
he was not a conjund perſon with the Diſpoger, ſeing 
Diſpoſition bear to be to two yaites for themſelves, and 
tothe behove of others, whoſe intereſt was evacuate, as be- 
ing filled up after an Inhibitzon, and the Diſpoſition did not 
exprels what the Acquirers own Intereſt was, 1s/y 15. 1679- 
Lady Lucia Hamiltown contra Boyd of Pitcon. 

A CAVTIONER. for Executors was found not con- 
veenable till the Executor be diſcuſt , and that Decree is 
not a ſufficient diſcuſſing , without Da_ Horni 
though the Executor have no Lands, it was al- 
__ he was Bankrupt, 7uly 24» 1664. Brizhane contra 

onte:!th, 

A Cautioner in a Teſtament was found conveenable and 
comptable with the Executor, before they were diſcufſt, but 
luperceeded all Execution againſt the Cautioner, till the Exc- 
Ccutor be firſt Diſcuſt , December 2. 1662, Dowgl(as contra the 
Lady Edmonſtonn. 

A Cautioner for an Apprentice was not liberate from cau- 
= the Apprentice jerve his time, and hey name for his 
abſence, becauſe the Merchand ſuffered him to go over Sea, 
and intimate not to the Cautigner to reſtrain hum, yet the 
penalty was modified to 50. Inne 17. 1663: Allan 
contra Paterſon, 


Cautioners conjun@ , getti _ n from the De- 
butor, were found to A —_ e reſt, allowing their 
own part, but ate not obliged to accept their part of what 
— payed by Compohition, wy 18 . 1664. Ni:b# con- 
tra Leſty. ; 


' A Cautioner was not found lyableto pay, unleſs theDe- 
bitor Aſſign him to the debr, and all ſecurity hehad from 
the principal thereof, [anwary 10. 1665. Lefly contza Gray : 
The contrary was found, Isly 10. 1665. Hume contra Craw- 
ford of Kerſe. $0 this is arbitrary, and according ts the fa- 
your of the caſe. obliged T 
A Cautioner as Law will, bei iged to 
ty at all the dyets of — 


— to be 
ame time the produced an Adyocation, and: was not 
Incarcerate, jeing the Baillies might have Incarcerate him, 


— of the Advocation, Febrwary 20. 1666. 
contra Mcewll wY 


A Cautioner as Law will, not being both judicis ffs & 
Judicatum ſolvi, was liberate I the pay in priſon, 
though nor judicially , when the was called, img 0. 
1666. Thomſon conera Binne. 0 

A Cautiones in a Suſpenſion of a Bond, whezein there 
were five Cautioners, being diſtzeſſed, having payed and ob- 
tained Aſſignation from the Creditor , was 10 have 
acceſſe againſt rhe firſt four Camtioners, as ithe had been 
Cautioner with - them , allowing his own fiſth part, Fe- 
trmeny 3- 1671. Arnold of Bernkgpie contra Gordaww' of 
Cholme. 

A CEDENTS Oath was found to prove againſt an 
Aſſigney, beingthe Cedents Sop in the ſame Famaly, hav- 
ing no means of his own to acquire, and the Afbuati- 
on being gratuitous , Neverabey 30. 1665. White Contra 
Brown. , 

CERTIFICATION : was / not 


A - 


$ CE. 


nuary 3, 1662. Hume of St. Bathins contra Orre and 


Pringle. 
Certification was not admitted againſt the Letters and 


Executions of an Appryzing, there being no ReduRtion in- 
rented till 30. years > November 20.1666. Blackwood 
contra Pwrves. 
Certification was not admitted againſt a Writ Regiſtrate in 
co _—_ of Seſſion, wherethe = was , al- 
principal was not produced, there were pregnant 
evidences of Falshood ib:dem. Y 


the 
to declare that he would make uſe ofno more, and theOrdina- 
ry inted to hear him n, but if they ſufficed not, 
he with the nextto all, ordeclare he would 
make uſe ofno further, elſe Certification to be granted, De- 
cember 7.1667. Earl of Lauderdale and Wachop contra Major 


Brgger. 
Certification was refuſed againft © Defender, producing 


contra Town of Peebles. 

DS CnnS_ en 
Im i [4 in P 

Purſuer obtained Witneſſes examined as to the Forgery, in 


ification againſt a Decreet of Valuation, was found 
to haveno effe& againſt a Liferenter, publickly Infeft, not 
called, though she had no right to the Teind, butonly to 
the Bencfite of the Valuation , to liberatethe Stock of any 
Further burden, 1»/y 15. 1670. Major B:gger contra Cunning - 
hame of Dankeith. 

Certification was found null by Reply, being in abſence, 
and where the concluſion of the Summons, as it is related 
inthe certification, was not inthe Terms of an Improba- 
likewiſe » Diicharge of « Terms Fea-dury granted bythe 

ikewiſe a Di of a Terms Feu the 
party having Righs © the certification , which Term 
and Diſcharge were poſterior to the certification , 

did import a from it , and did Homologate the 
Vaſlals Right , Inne 6. 167 1. Steil contra Hay of Rat- 
Tay. 
Fa.» contra non produtta, = not A 

e inſtance of an Appryzer , againſt all Writs granted 
_ - my Authors Named _ their Prodeceors, 10 

om they may ſucceed jure ſanguinis, as to the ts 

theſe Predeceſſors » | unleſs it be inſtructed that 

IB Infeft as —_—_——— _ Prede- 

ceſſors; an ough Defenders i aſirve , to 
ter Peckeceſ 


duce before they be 
not infift for certification of Ri 

Heirs to 
Iy Heirs and Infeft, and that an Appryzer was in no bet- 
cer caſe'as to this, than it his Authors had been uing, 
and fo he 
to theirP 
tra Maxwel. 


called to repreſent Defenders Authors, upon whom 
they did condeicend, unleſs they firſt produce their Rights 
from theſe Autho i that they are Au- 


$hun the warrandice 1b1dem. Wo 

A CHARGE to enter Heir was not found neceſſary to 
a poynding of- the inſt the appearand \ Heir of 
- , -- dargao; TIER anuary 2.1667. Olyhant con- 


INDEX. 
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Circumyention was found inftrufted upon ſeveral pregnant 
evidences of fraud, and- that not only againſt the cixcum- 
veener, who obtained a Bond blank inthe Creditors Name, 
but againſt a third Party, whoſe Name was filled up in the 
blank, he having acknowledged by his Oath of Calumny, 
that there were not equivalent ſums dueto him by the cir- 
cumveener, thetime that he delivered to him the blank Bond 
and filled up his Name; but that he became Debitorto him 
thereafter in equivalent ſums, whereof he covld give no 
evidence even by his own compt Book, though he was an 
exat Merchant, and lived in the ſame | m—— the granter 
of the Blank-bond, whois commenly known to bea ſimple 
perſon, and the obtainer thereofa ſubdolus perſon, without 
asking the granter ofthe Bond, if he had any thing to ob- 
jet, whereof he should not accept of it, February 9. 1670. 
Scot contra Cherſly and Thomſon. 

. Circumvention was ſuſtained to Reduce or abate a Bond 
made up of the Rate of the Exchange of Money, not agreed 
upon before the Money was advanced by the Merchant, bur 

, the Merchant being intrufted, and gave up the 
rate of Exchange, much higher than he then! knew it was, 
but not upon the agreement before hand, although it had 
been far abovethe ordinary Rate, Lanwary 19. 1671+ Dickſon 
contra Grahame. 

CITATION on a Bill without the Signet , was ſu- 

ned againſt a perſon dwelling in Edinburgh , though no 
member or dependent on the Colledge of luttice , February 

12.1663. Earl of Seuthesk contra Laird of Broombal. 

_ Citation at the Mercat Croſs of the Shire, with certifica- 
tion to be holden as confeſt, granted againſt a Defender 
ablent, where the Meſſengers Executions bear, that he Charg- 
ed the Defender at his dwelling Houſe , and that he knew 
that he was within , but was forcibly holden out by his 
hr Iu!y 1670. Lindſay and Swintown her Spoule contre 

nglis. 

A CLAVSE in a Bond whereby a Sum was payableto 
the Man and Wite , the longeſt liver of them two and 
their Heirs, which failing, the Mans Heirs, was tound tg 
conſtitute the Wife a Literenter only, and that she could 
not uplift the ſum , becauſe the Heir was not concurring, 
and was !nfeft, and behoved to concur, December 10. 1661. 
Kinroſ; contra Laird of Hunthil. _ 

A Clauſe in a Tack, that if two years duty run together 
unpayed, the Tack $hould expire, and renuncing the ſame 
in that caſe, with a Bond bearing much Duty reſting, and if 
it were not payed by ſuch a day , that the Maſter of the 
Ground might enter in Poſſeſhon of the Land and Cro 
brevi mans, was found to exclude cjeftion and ſpuilzie by io 
entering without declarator, December 19. 1661. Dewar con- 
tra Countes of Murray. 

A Clauſein a Miſhve —_— Writer ſays (I have ſent 
wy ſuch aſum, and you $hall have as much as longas you 

ve, if you carry your ſelfas you do now) being queitioned 
as a Poſtſcript unſubſcribed, written with the Parties own 
hand, at his Subſcription, was not found null on that ground, 
but it being all to import but a reſolution, and not a 
promiſe, andthatthe Parties behaviour should only depend 
onthe Writers opinion, without neceſlicating him to prove 
it alzwnde ; The Lords affoilzicd, 1uly 15. 1662, Waxchop 
contra Laird of Niddrie. 

A Clauſe obliging a party and his Heir-male, and all 
others ing to him , on this Narrative, that his Heir 
male had the benefite of his Eſtate, and the Heirs femalc 
excluded, were found to burden the Heir-male promo loco, 
and therefore behoved to be diſcuſſed firſt, or the Execu- 
tors could be lyable, ily 22. 1662. Anderſon contia Wan 
cho 


p. 
A Clauſe deſtinating a Sum to be imployed for the 
Purſuer and his Heirs on Iafeftment, was found Heretable 
wo ad creditorem , and to exclude the Wite and Bairns, 
Moveable quo ad debitorem , and payable out of his 
Moveables, ly 22. 1662. Naſmith contra laffray. 

A Clauſe that an Heir-male should pay a Sumto an Heir 
female out of  Tenements, was found perſonally to oblige 
him to pay, but only qwo ad valorem , of the Tenements, 

therefore time was granted to diſpoſe n for 


- that December 2. 1662. -—_— Clerk, of Pitm. 


cre. 

A Clauſe ing ſuch a quantity to bethe juſt value of 
certain Aike _ found hn to be drawnin c 
to neceſlirate the lame party to accept the like quantity of 
other Aikers lying run-rig therewith, December 18. 1662. 
Lord Balmerino contra Town of Edinburgh. ; 

The-Clauſe of Command, hunding out, and Ratihabi- 
tion. in a Spuilzie, was found not to be inferred by giving the 
M the precept of Poinding ſimply , but by ſending 
him and other!Servantsto a onioies place extra territorinwm, 
which made the poynding Spuilzic, Ianwary 9. 1663. Maſon 
contia Hwnter. : 

A Clauſe in a Bond providing a Sum to a Man and his 
Wite, the longeſt liver of them two in ConjunAice , and 
the Relane poocooeee ſopeiat them, which 4 to two 
Bairns © a former Marriage, contaning alſo a precept 
Cons king the Spouſes, and the Baixns of the - 
age, 


C L. 


, which failzying, the two Bairns, &c.. was found to 
ikiege the Husband Feear, the whole Bairns ofthat Mar- 
riage Heirs of coviſion, jointly male or female, the two 
Baurns of the 7 no Marriage Heirs Subſtitute, and that 

behoved to be ſerved Heirs and Infeft, there being an 
efment before , and that the Seaſine is I, to 
the two Baizns nominatim, though Bairns of Marriage 
Should fail, was not valide, Janwary 14. 1663. Beg contra 
ou. ; 
—_— in a Diſpoſition of Lands, bearingthat it shall 
not be lciſum to the Purchaler to alienate the Lands 
fuch a Mans Life, and if he did in the contrary, to pa 
20000. pounds for damnage and intereſt, ex pats convents, 
was found not to be as aliquidate penalty, forthe expences 
of the Failzic to be pexformed by and attour the p 
i t, bur to be a liquidation of the principal ob- 
it ſelf, and to reſolve into an alternative Obli- 
| wars \ February 4+ 1663. Laird of Philorth contra Lord 
ry 


"A Clauſe in aBond bearing to pay the ſum to the Lender ac 
his Brother, was found notto give to uſe compenſati- 
on agai het Noother 7.4 excl os Lender himſelf, Fe- 
bruary 663. ertſon contra "Buchannan. 

A Clauſe ina Bond whereby the ſum was payable to the 
Man and Wife in Conjun&fee, and to the of the , 
Marriage, whereupon 1nfeftment followed ro the Man and 
Wiſe, was found not payable to the Wife till all the Bairns 
equally malc or female nere ſervedas Heirs of proviſion in 
the annualrent, and Infeft and Renunced, Febrwary 14.1663, 

contra Moriſon. 
2. Clauſe dendng to accept ſuch a ſum in caſe there were 
Bairns of the Marriage, was found to take place if there was 
a Bairn ſurviving the Mother never ſo shontly, Febraary 17. 
a h contra Patown. 
We” a Bond bearing a ſum payable to Man and Wife 
and theix Heirs, but not mentioning, which failzying, &c. 
was ſound to givethe Wife the Liferent ot the ſum, not 
both the Lifezent and half of the Stock, though it bear no 
annualrent”, abd she wasthe longeſt liver , ne 24. 1663, 
Scryarzawr contra Marrays. 

A Clauſe in a Tack 6 PM the Tackſ-man wasto retain 
his annualcent, or to pay the Bolls at 20. —_ leſs nor the 

irs at his option, was lull not as uſury , or contrary 
the af, Dakor awd Creditor , November 23. 1664. Scot 


moveable, was to 
ables, and thatshe could not both have the Liferent ofthe 
whole and a part of the Stock, December 20. 1664. Towng 
contra Buchannan. 

A Clauſe ina Contra@ of Marriage, providing alo 
to a Wile , with condition that Should reſtri& her (elf 
to ſo much leſs in favours ofthe Bairns, and that the ſuper- 
plus should pertain to the Bairns for their Aliment ; This 
reſtriction was found not to be from the Father, but from gra- 
tuity of the Mother, the whole loynture being no more 
proportionable to the condition of the parties, and ſo not 
to be in defraud of the Fathers Creditors, November 16. 1665, 


Wat contra Raſſcl. 

A Clauſe obliging a Father and his Heirg ofthe firſt Mar- 
riage, which failzying his other Heirs to pay to the Bairns 
of a ſecond Marriage, at ſuch an age, ſach ſums, was found 
to give no _ to the Aſſigney of them who attained not 
to that age, {0 ſoon as they would have been of that age, 
if they had lived, but that it was dies incerizs qui pre con- 
ditione habetur , and accreſced to the reſt, and the Heit of 
the fieſt Marciage failzying, never being entered Heir, the 
Heiz of the ſecond —_— had no hare as Heir of that 

i but was excluded as Debitor in the Clauſe, Fe- 
bruary 17, 1665. per Edgar. 

In Clauſes cohceived y upd the contraters are under. 
ſtood vbliged,though they do not —_———_ themſelves 
Febrmary 22-1665, Mowat contra Dambar of Hemprigs. 

AClauſcin a Bond obliging wany patties conjundlly and 
ſeverally, without a Clauſe of Relicf, was found to import 
mutual Relief, ex natura rei, Iwne 28. 1665, Monteithcontra 
«Anderſon. 

AClauſe in a Contra of Marriage, ob the Huſ- 
band and his Cautioner, that ſo ſoon as he should receive 
the Tocher from the Wifes Father, the ſame with ſo much 
more $hould be imployed for the Wifes Liferent uſe, was 
found valide againft the Cautioner , 40. years after the date 
ofthe Contrat, without neceſſity to inſtru raat the Tocher 
was payed , _ it was the Husband and Cautioners fault 
that it was not demanded , and now it cannot, becauſe 

ion was run, Is'y 5. 1665. Mackie contra Stew- 


art. 
A Clauſein a Bond obliging a Cautioner as $ and full 
devitor, was found to wc the Cautioner lyable for the 
whole Sum, and not for the half only, though it bear not 
auaiy end fererally » Inly 5.1665. Dambar contys Earl 


wade. : | 
A Clauſe ina Bond obliging to pay the price of Wine ac- 


co 
of 


INDEX, 


fa 
CL. 9 
cording to the conditions on , ws found to 
burden the Debitor to prove the conditions , or to 
the common Rate of Wine , but it was found 
by Witneſſes, I»/y 29. 1665, Dowglas contra Cowen and 
[ 


A Clauſe providing a Tocher to the Husband and Wife, 
the longeſt Liver ofchim two in conj and Liferent, 
and to their Bairns in Fee, was f not to conftirute the 
Man and Wife Naked Liferenters, but to have power to al- 
cer the Subſtitution , ſeing there were no Baitns exiſtent 
at that time, * December 13. 1665, Pearſon contra AMar- 
——_— | 

in a Letter w three them 
dn Aw Bills as the BE EEE he 
$sh tor their uſe, he hari Hog a Bill upon them 
cenys cach of them was ; 
Gif » December 9. 1665. Melted contra Towng and 

iam. 5 i 

2 Chatine entbeningei CREE 
or failing one, tothe other, being a mutual ubftirurion, 
was found not jure acereſcendi to belon to the Surviver, bur 
@s Heir Subſtituzeto the wi Children, yet ſo 
as notts be lyable as Heir in ſolidum, but quo ad valorem, In/y 
3+ 1666. Fleming contra Fleming. 

A Clauſe in a Writ beariag.« Narrative as a Teſtament, 
edn rr du nba and ene 60 Tene- 
nements, Aſſigoing he i w erts 
him after return to , was ff che) though ot for 
mal wo - his =_ CH—_—_ L ws 4 31+ 
1667. Hear:/qn contra Henry: The ſame cencw 
on full debate, November 4. +8 the _ of the Writs 


in the granters hands after his was a 
Evidence of Recalling it, bur its coming back ini the hands 
ofthe other party, was found not ient to Revive it, bur 


they were ordained to inftrut how they came by it, whethet 
as delivered back again by the Gtanter, or found amongft 
ol November 14. 1667. pony) ny ws 
a party to luch a ſum , as being 
Annualcent of ſich > a ſum, wichout ouy obligntion for - 
ing the principal expreſt, was found etyhny bo 


mans life, though it expreſt not Heirs and Aſfigneys, Febrna- 
Ty 2.1667. Power contra Dykes. 

_ A Clauſe in a Bond bearing a ſum to be lent by 4 Father for 
himſelf, and as Adminiſtrator for his Son, aid payable to 


the Father, and aftcr his deceaſe to the Son, but bearing that 
it was the Sons own Money, not ex how or 
whom it came, was found to conſtitute the Son Feear, and the 


Father Naked Liferenter, Febrwary 14. 1667. Campbel contra 
Conſtant me. . RT. A 

A Clauſe diſponing kands, was found to carry in, 
if the Lands n<tea Reon , or if the Miln was not expreſt 
in the groan own Right, otherways that it could 
not pals as part and pertinent, February 15. 1667. Coun- 
teſs of Hume contia Tencuts of 0/dcambus and Mr. Redger 


Hog. | 

A Clauſc in a Contrat of iage, wv y the Huſ- 
band is obligedto take the por ne the 7 Spouſe iu 
Conjuatfee, and the Heirs betwixt thera, Which fai 
the Heirs of the Mans Body , which failing , the Wi 
Heirs whatſoever, was found not .to conſtitute the Wife 
Feear , upon the tailirg of Heirs of the Mans Body, 
ker Hysband, Febrwary 20. 1667. Cranflows contra 

HR1Jon, 

A Clauſe in the diſpoſitive part of a Charter Gum privi- 
legio piſcandi im aqua , Cc. was found not to bea ſufficient 
Right of Salmond-fishing, unleſs Salmond-fishing had been 
theredy poſleſt forty years without interruption,and ſo it is on- 
ly a Title for Preſcription, February 27. 1667. Earl of South 


e;h contra Laird of Earlihall. . ' 

A Clauſe in a Bond bearing ſums to be payed to a *Man and 
his Wife, and their Heits, ing Annualrent, though no 
Infeftment followed , was found to give the Wifes Heirs no 
Share, ſeing the Money appeared not to have been bers, 
and was prelumed to be the Mans, and he furviving did 
Revock the Subſtitution , as a Donation betwixt Man and 


Wife, Iune 19. 1657. Johnffoun contra —_— 

A Clauſe in in Aſſighation by a Father to his Daigliter, 
coating & wer to alter during his Life, was found netto 
rake an Aſſighation to a third party, who inftantly 


denude in favours ofthe 


, ro 
F. his Heits » but 
for the Fathers Heir, 


A Clauſe in a Tack fettizig 14: Aikers of Lands preſently 
got to limite him to 


rahted a Back-bond bearing his Name was butin truſt todo 
dil and obliging hicatelf : 


19. 1667. Dae: contra Kyle. 
—  — 


the laſt Claulc, were but Prigs 05 proytven to the Husband, 
in caſe the Heirs of the Marriage » Tanwary 26. 1668. 
Luft ce comtra Barclay his Mother. | 

AX Claule in a Bond whereby a Woman obliged her ſelfto 
enter heix of Line to ber Fatber, andto reſign certain Lands 
in of her. ſe{fand the heirs of her body, which fail- 


ing to the heirs ofher” Father, and obliged her felfto do no- 
| ;. »hereypon Inhibition 

was uſed b | uciape, was found 

be ;bagdnkon Martied t 


nſt 
; hereaſter, and dif. 
dhe Lands ta ig and Ji heirs FT 
» 4 wvyalent. cauſe onerous 

No Ta, \ + E -—— by PR behove Ate: 
r man , without diſcu whether 

Ee arnons without colluFopr Would be 
of provilion, January 28, 1668. 


can Contra of Marriage, that the heirs 

of the iage Sh« ve right to Tacks acquired during 
the age » *, dto extend to a new Tack obtain- 
ed of Lands > d by the Father, unleſs he had a 
Tack thereof before in Wiit , which if not expyred, the 
T; ed conqueſt, if the new 
Tuly 3. 1668, _ Frazar contra 


Rs ven for he ol 
Rane, tearing a Legacy t0 a Jacond Gon 
- fat d befal by his Fathers deceaſs, was 


, 
yn 


AChuſcin a Contra of of Marchge » providing all the 
Husbands Goods and Gear acquired during the Marri- 

to the Wife for hex Lifetent uſe, was found to be with 
k acden of the Husbands debt, and only to be mean- 
ed of frce Gear, and n6t to exclude the Husbands Credi-. 
» December 23, 1668, Smith 


apart of the peed, though the ame would nothold inthe 
burdening of heirs 6f conqueſt, December 20. 1665. Lady 
Kilbocho contra Laird of Kilbocho, This fam was duceto the 
Seller of the Lands and exprett. 

A.Clauſe of Conqueſt providingthe Goods to be conqueſt 
and acquiized during the arg. to the Children ofa ſecond 

:xiage, was found to be urideritood of the Goods as they 
weieat the Detuns death, and that he might diſpone of, or 
burden her diiring Nis life at his pleaſure; and therefore @ 
Bond granted to the Children of the firſt Marriage, was found 
valide againſt the Chi'dren'ofthe fecond Marr to afte&t 
the Goods acquired diiritng that Marriage, February 9. 1669. 
Cowan Contra Towng ahd Ki 

A'CLAVSE IRRITANT in a Reverſion being 
committed, was found riot to be null but to be reftrifte 
tothe damnage of the Granter, ſo that ifthe Wodfſettet would 
gage or had offered the ſame before the  Rever- 
er had cloſed bargain with another , the clauſe irri- 
tant would be ſuſtained, the Wodferter paying in the ſuperplus, 
February 12.1667,Eait of Tlibardin contra Murray of. Anuch- 
tertgre, "HE 

A Clauſe irritant in a Back bond after a Reverſion diſcharg- 
ed, bearing that in ps of ſuch ſums, the. Acquirer 
Should denude himſelf, it being done within ſuch a ume, and 
if northen done, to be null ;»/s fa#o, without declarator, 
was found not to exclude Rolteaation after that Term be+ 
forte detlarator, which was found neceſſary in this caſe, Febru- 
ary 1.1667. Inter eoſdem, 

A” Claufe irritant on'not payment of the Back-tack-duty, 
was found not to be comprehended in that clauſe of the AR 
26g =_ Crediter, November 26. 1662. Sawey Contra 

hey foord. | h 
_ A Clauſe irtitatt on not payment ofthe Back-tack-duty, 
ws ound valide , unleſs purged by payment at the Bar, 
1aem. 

A CLAVSE OF SVBSTITVTION inan uni- 
ple: providing the Fathers free Goods to two daugh- 
ters, *atidfailing* of eicher of them co the other , the one dy- 
ing,-.the portion was found to accreſce to the other, without 
neceMicy ofher confirming her deceaſſed Siſters Teſtament, 
irs Aroma , Dectmber 5. 1665. Helen Hillcontra Max- 


. A Claufe of Subſtitution upon the Margent ofa Bondcon- 
Wy the Subftitution' in the Body, to wit by the Granter of 
Botidhimfelf, who expreſt that he had filled upthe date 
and Witneſſes, and mentioned not that he had flledupthe 


INDEX. 
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marginal Note, And the Witneſſes infert deponing that 
remembered not that they did ſcethat marginal Ip 
holograph, was not found to be ofthe date of the Bond, nor 
of any date before the Granter thereof was on 
therefore on all theſe CY Ce 
the heir, here the parties had Febraary 22. 1667. 
Laird of Day contra. Gibſon, 

A Clauſe of Subſtitution in an ionto a Bond of 
6000, merks, whereof 4000. merks ro the Cedenrs eldeſt 
Son, and 2000, merks to Wil/ias and lanct his 


Children, and in caſc of the eldefts deceaſs, ing the 
other two to his part, /anet dying before » and heal- 
ſo dying after without Iſſue, /aners heir was to ſucceed 


as heir of proviſion to Robert, in het halfof hispart, though 
She dyed before Tae Shad the clauſe did not fubliirare i2e 


and her heirs, but only mentioned her felf, Zanmary 5.1670. 
Innes contra 

A Clauſe in a Bond to be comptable for theprofire ofan Of« 
fice, and ſtating ſuch a pa tude in caſe of difference, was 
tound to be an eftcRual ſubmiſlion, nor only as to the fub- 
ſcriber , . but as ta the acceprer, and not to rerminare with a 
year ; andtothiseſſe&, ifthat perſon determined not 
required, or determined wrong, the Lerds would hear 

ifie the accompts themlelyes, Febraary 3. 1669. Beſtwet 
contra Lindſay of Wormiſtonn. 

A CLAVSE DE NON ALIN.ANDO,ohermays 
the contraveeners right should be yoid , and the next heir 
have place, being inſert inthe ny Charter and Seafine, 
ad ang 3 and alſo in the heirs Ketour and Seafine, was 
found to atinul the Contravetners Infeſtment, in favours 
of the next heir, and in conſequenceto annul the Rights of 
appryzings from that heir, Febrnary 26. 1662. Viſcountof 
Stormount contra the Creditors of Aumandale. 

A Clauſe in a Diſpolition'of Tailzic de non n 
common form , with this addition, that it should be m 
to the Feear and heirs of Tailzie, to 
ſet ſuch of the Lands nominatim, to 


of Tailzie, to diſpone' only ſo much ct theſe 23 were 
ſufficiegt to pay the DefunQsdebts, the Clauſe nor in 
theſe Terms, but that they might diſpone the whole; fo t 

the Diſponers debt were paid therewith, and needed notal. 
leadge that the debt was as great as the price they got, 7a« 
nwary 20. 1669. Lady Kilbirnie contra the heirs of Tailzic 
of Kilbirwe and Schaw of Greeneck renewed, Febrmary 3. 
1669. rho” _— Pets 4 

A Clauſcin a Bond obliging many parties an 
ſeverally, without a clauſe of Relieb, was hd 
mutual Relief ex natwra re:, Inze 28, 1665. Monteith contrs 
Anderſon. 

COAL was found to be cariied by the common clauſe 
of pertinents, againk a party expreſly inteft in the Coal- 
heughs ofthe Lands, Janwary 30. 16632, Barly contrs 
Sym. 

COGNITION of Marches betwixt Vaſſals by Wit- 
nefſes adduced before the Sheriff, or by Arbiters, was found 
yalide, albeitthe Superiour was not called, nor conſenting, 

ſo that the Superiour should not be prejudged in caſe the 
Fee fell in his hand by Ward or Nonentry, Febrwary 8. 1664. 
Lord Toyphichen contra 

A COLLEDGE was found notexcluded from ſerting 
long Tacks, as being comprebended under beneficed Per- 
ſons, but their obligement to renew a Tack perpetyal- 
ly, was found not obligatory , unleſs there were an equi- 
valent Cauſe onerous, for which the obligement was grant- 
ed, ia 13-1669. Colledge of Aberdene contrathe Town of 
\Aberdene. 

COMMAND or Wartand of a Servant, taking off Fur- 
niture in his Maſters Name, was preſumed to have been 
known to the Merchant, and not to oblige the Servant,though 
he gave Ticket acknowledging the Receipt in his Maſters 
Name, but not obliging himſelf to pay, _s purſued 
thereon after 19. years, and after his Maſters death, unleſs 
it were proven by his oath that he had no Warrand, or apply- 
cd not the Goods for his Maſters uſe , November 17. 1665, 
Hewiſon contra Cockburn, 

* Command or diretion was found probable by Witneſſes, 
beinga ' xy of a Decgain for Giailing an Horſe, Lanwary 29. 
1667, Scot contra Gib. 

Command or Warrand was inferred by the preſence of 
him who had commiſſion todo an AR, and did not hin- 
der or contradi& the doing thereof by others, who there- 
fore were preſumed to have Warrand from him , Februa- 
77 23.1667. Lond Renown Tuſtice Clerk contre Laird of Lam- 
bertown. 

THE COMMISSARS OF EDINBVRARGHrere 
not found to have right to confirm the Teftament of a De- 
fun& dying out of the Countrey on a Voyage, not being away 
anime remanendi, this was Oo rill hearing on the 
Petition of the Commiſſars of Edimburgh, November 23.1661. 
Dewglas contra Tobnftown. , 

A fommiſſar was found obliged by the Injunrens to re- 
ſide at the place of the Commilſariot, 4. 

© 
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of deyures, that he might dice&them, being anſmerable for 


der the pain of vation , F , 
them , and that under the pain of depri cage 


14.2656. Azch-bishop of Glaſgow contra the Commi 


commiſſar was found depoſable if he be not found 
falkcient for diſcharge of the Office in his own perſon, 
Adeic he have the power of Deputes, Ibidem Inter eoſdem. 
A commiſſar having power to conſtitute Deputes by the 
Kings Gifr,and the tormer Arch-bishops, was found thereby 
not to have power to make ule of any Deputes, but ſuch 
2s were authorized by the Bishop, conform to the injun- 
Qioas; bur whether Depures might be authorized pro re na- 
2a , only in the caſes of Sickneſs, or deciarator mentioned 
in the injun&ions, or in other caſes alſo, ſo that there might 
be a conſtant deputation tor things in ordinary courſe in Pro- 
cefs, and to adviſe with the principal Commiſlar m matters 
et 1 ornot:. The Lords recommended to the Bt- 
in common, who made the injunions , toclear the 
thereanert ; Bur found a7 he Compuſtes none- 
refidence , or ating by his own tes, albeit he was re- 
ired in the Promos Bn, did not annul his Office, in reſpe& 
of his Gitt, with power of depuration, and of the common 
cuſtom of Bishops to grant deputations that way ; but a$to 
the fatare , feing the King had approvea their Inſtructions, 
The Lords ordained them to be inſert in the Books of Sede- 
rant, and to be obſervedin all time coming , Febrwary 23- 
IG, Inter co/dem. : 
The Commiſlars of Edmburgh were found to have right 
to Confirm the Teftamen!s ot Scots-men dying abroad ant- 
me remanendi, as to their Movcables in Seot/and, and that they 
ighe be confirmed, and pay Quot here, 1#/7 18. 1666. Brown 
ontra Biſſet. 
- = was not found null, as being of 
manters ing the injunions , the Defender not com- 
1 — probation being loſt by the Suſpen- 
| _ — years, yet the Lords allowed the Defen- 
dex a contrary probation, lune 25. 1668. Black, contra 


— Cormmaſſars of Edinbwrgh upon a purſuit for Slander 
and Defamation, havin Sn the Defender to make 
an acknow e before the congregation, and to pay 
200. pounds: Scets to the party , and another to the poor, 
The Lords Sauftained the Decreet, February 5. 1669, Deans 

A COMMISSION or Fattory was found Revock- 
able, rheugh it had an expreſs Term of endurance, the Fa- 
Qor being ſatisfied of what he profitably deburſed in 
contemplation of the Faſtory , 1une 30. 1660. Chalmers con» 


fra Bofſtlre. 

A Commiſſion in a Minute impowering the buyex of Land 
to retain the price till he were fecured, and to Inteft the 
ſeller and himfclf, and do all things neceſſary for his fecu- 
xity to be ſatisfied by a part of the price, was found to oblige 
_ him todo no diligence, December 16. 1668. Frazer contra 


COMMODATY M, orthe lending of Canons for de- 
fence of a Townin theſe Terms (to reſtore them without 
hart, skaith, or damnage, and in caſe of damnage to pay 
$00. metks for them as the price agreed on ) was found not 
to oblige the borrower tw pay the price, where the Cannon 
were taken by the Enemy, all diligence being done to pre- 
ſerve them, and that the peril was the Lenders , and that 
Cc ; — iving the pms his 
option ts reſtore or pay the price, but only a liquidation 
in caſe of damnage, ; w And ny 1668. Duncancomra TOwn 
of 


> —— et it was not ſufficient to exclude 
a enpdecions bounding Chanin, Inne 13+ 1668. 


GC 

OMPENSATEFON was found not competent to 
the Debiar of a Defun, taking Afignation from the Cre- 
ditor of the Detun@, after the Detunds death ro exclude 
an Exccutor Creditor , albcit the Aſſignation was anteriorto 


INDEX. 


T1 


the Confirmation, at leaft any d of the Fxecuror 
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Creditor, Fobywary 8. 1662. Crawſcord contre the Earl of Mur- 
ray. February 14. 1662. Children of Monſtwalcontra Lothric 
of Martudftonn, ' 

Compenfanon againſt an Aﬀignay was faſtained on dedes 
-due by thecedent to the debitor himſelf, br w he 
had A n mmnmar before the A Marton 
but not tor debty whereumto he had taken jon, bir 
had made no Imtimation before this other Affignay did intt- 
umat, anwary 22.1663. Wallace contra Edgar. , 

Compenſation of anilliquid Number of oats, was found 
not receivableto take away a liquid Decteet, here they bear 
a price far above the ordinary rate, which behovedro be rio- 
dified, Lanwary 17. 1664. Laitd of Tulliallan and Condiecon- 
tra Crawfoord, 1 


Compenſation was ſuſtained npon Pens liquidat agai 
the principal debitor, before the Aﬀfignarion? rd gr 
fonnd the camioner, whoſe Right was ac- 
ceſſory, albeit not called in the Decreet of Liquidation, Ine 
24.1665, SS Strachan. 

Compenſation againſt one - of four Execators was! ſu 
ſtained upon a debt of the Defunds, not only as ts ny 
Executors fourth part , but m ſoludum , being equivalent 
to a diſcharge, Jwne 15. 1666. Stromſin contra Herma- 


Compenſation wis found not comperent againſt a Bond 
delivered , being blank in the Creditors Name, and by the 
Receiver , for am equivalent cauſe, delivered to a 7 
party , who was foand not-to be compenſed by any cbe 
of him who firſt received the Bond, , though prior to the 
_ up of the Name, Febywary 27. 1668. Hendyiſoncon- 

imme. " 

Compenſation was ſuſtained againſt the 
nvalrent by Infeftment againſt . tmgulas y 
his Authors liquid' debt, Jannary 2. r669. Oliphant contra 
Hamiltoun. 

Compenſation was Softained' againſt 4 o 
cheat upon a debt due ty the Abel ms 
my lantary 23. 1659. Drummond contra Stirling of Aur- 

och, 


Compenſation of a Bond Rents, was ſuſtained to 
take Effe&, not only from a date of the Decxeet, Li. 
uidating the Rents , bur from the tine the Rents were 
thereby proven to be due, Febrnary 5. 1669. Cleiland con- 
tra lohn/toun. - 

COMPETENT AND OMITTED, was found 
Relevant asto Decreets of Suſpenſion , fihce the At of Se- 

derunt 1649. and that reaſon then paſt from in a Sub 
penſion pro loco & tempore , could nor in codem ftats be re- 
peated againſt that Decreet , or Appryzing thereon, eſpe- 
cially ng the Appryzing was not _ and might be 
Redeemed , i#'y 17. 1664. Laird of Twllialla.s and Condie 
contra Crawford. 

' Competent and omitted, was not Suſtained againſt Strang- 
ers in Decreets againſt them before the Admiral, 1uly 23. 
1667. Iurgan contra captain Logan. 

A COMPT fited, andbearing atthe foot ſuch a Sum 
reſting , not mentioning the Inſtructions of the Accomp, 
or delivery thereof, was found not to make the Debitor 
lyable ts produce the InftruQions, or compt again, unleſs 
it were proven by Writ, or his Oath, that the Inſtruftions 
were in his hand, albeit a conſiderable Article of the Ac- 
compt was general, bearing paid for the Purſuer to his 
Creditors 20000. pounds, and though the foot of the Ac- 
compt was exhauſted by debrs patd upon Precepts from the 
Creditor , after that Accompt, December 17. 1667. Lord 
Abercrombic contra Lord Newwaak. 

A COMPT BOOK of a FaQorin Campheir, being 
roven to be navidiew , or brbonr the Faftor , ora 

nown Book- r, and Sequeſirat before any queſtion, 

was found to pe againſt the Faftors Brother and Aſlig- 
nay , even quo ad datam, being inftrufted by the oaths of 
the Debitors, who paid conform to the Articles in the Book, 

Iuly 19. 1662. Skeen contra Lumbſdean. Renewed Tanwary g. 
1663. Inter coſdem. 

A Compt Book Written by the hand of a perſon of diſ- 
cretion , was found ſufficientto prove payment of his Rent 
againſt his Executor Creditor , but the Tennent being on 
Life was ordained to depone onthe Truth of the payment, 
November 2 0. 1662. Wardlaw comma Groy. , 

, AFTER CONCLVSION of the Cauſe, a 
inſtantly* verified, and nor putting the Defender to prove, 
was admitted, but a duply 4o'o{c omitted before Lrtrſcon- 
teftatron , and not being inſtantly verified, the ſame was re- 
pelled, albeit there was « Reſervarton coma ends ; this 
alleadgeance was upon part and pertinent ofthe Lands con- 
tained utr the Infeftment produced, December 10. 1664. Ly- 
on of Mureark contra Farquhar. 

Aſter concluſion of the cauſe in a RednQion, the fame 
was found not to be adviſed till ay tg my» Lg 
the Authors, who died pendente lite, were » In'9 

14. 1666. Leith contre Laird of Leſſemore , Troup and 


CONFESSION to the Church, and flanding ayear 
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was 
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was found not to prove Adultery, tofinfer the parties 'Eſ- 
cheat, 7 9. 1662. Baird contra Baird. Here the De- 
IT -T\TET | f Exchequer i 
CONFI o to a 
eſe in fo far as concerned the obtainers baſe Aron 
by him who was Infeft, but not confirmed, was 
valide only ad ifwm effefinm , and not-to accreſce 
to any other, Ianwery 16. 1663. Tennents of Kilbattan con- 
tra Laird of Kelbatran, Major Campbel and Baillie Hamil- 
foun. 
Confirmation and paying of the Quote was found neceſ- 
ſary, there was a Diſpoſition omnwm bonorum, with- 


=y 4. 1665. Commiſſar s contra Hay of 


Confirmation of a Seotſ-mans Teſtainent , who lived ani- 
me remanendi in Polland , was found necefiary in Scotland, 
by the Commiſſars of Edinbergh, Inly 18. 1666. Brown con- 
tra Duff and Biſſer. : 

Confirmation of a Teſtament wherein the diviſion of the 
whole Inventar was tripartite, and yet much of it was Sums 
bearing annualrent , w om the Reli is excluded, was 
faund ro need no ReduRtion, as ro thatdiviſion, but that 
| ing thereof , the Relit was excluded by Re- 
ply \, Lanuary 18. 1670. Door Balfowre and his Spouſe 
contra Wood 


Confirmation Vide H 
: no marr few om coop OT TOO 
of the Superiour, was found not to take away any 
exualiry belong mes _ 
might of again » as com- 
icating only a part of the Vaſlals Fee, but no intereſt 


- of the Superiority, January 14+ 1670. Aitown of Kirkaldy 
contra Duncan ; 


CONFVSION was found not ſufficient to take away 
an Adjudication aqal'an Heir on his own Bond 
to himſelf, and ſo fim » which was found a 
Ground to Reduce by , but not to annul the Bond , or 
jadication , or make the Defender ce as Heir, 1a- 
wary 22. 1662. Earl of Nuhisdail contra Glendoning. 

CONIVNCTFEEARS Vide clauſe in a Contra 
of Marriage, iuly 12. 1671. Gairns contra Sandilands. - 

CONQVEST VIDE CLAVSE. 

CONSENT of partics to a Decreet judicially , was 
found not ſufficiently inſtrufted by the Decreet , in reſpe&t 
there was a Minute of Proceſs , by which it-appeared that 
the ſaid conſent was not Mi 


year » upon remembrance 
1661. Laird of Buchannan contra Osbwrn, 

Conſent of a Miniſter to quite 1o much of his Stipend to an 
Helper, was found not proven by an A@ of Presbytery with- 
outa Watrand ſubſcribed by him, «ly 26. 1661. Ker contre 
Miniſter and Parochioners of Carrin. 

Conſent to a March and gates thereon was 
found not ſufficiently proven by the building of the dyke, 
and ſilence of the other Heretors, Lanwary 8. 1663 ,Nicol con- 
tra Hope. 

Conſent was inferred by ſubſcribing as Witneſs to a Writ 
on death-bed, to take away the RedaRion on death -bed, 
w__ do woo _ know, otic man 
ubſcribe withour lmporting his conſenting to the contents, 
as in other caſes, + tn Stewart of Athcog contra 
Stewart of Ambolme. Thelike, Inly 24. 1666. Ha/yburtoun 


the Letters of his Name, ſei nothing 
to inftruſt that he knew what he did, l#/y9. 1663. Hamiltown 
contra Eshdale. 

Conſent of a Wodſetter in a Diſpoſition with the Reverſer, 
was found notto carry his Right , ſcing heaſligned => page 
ofthe Sums, andthatir only imported the Reftriting ofhis 
Wodſet to the remanent Land, and Renuncing the reſt, »/y 
4. 1665. Boyd contra Kintor. 

Conſent was not inferred by knowledge and filence, in 
that a future Husband knew his future Spouſe had diſ- 
poned a part ofher Ioynture, and yet went on in the Mar- 
riage , lanuary $- 1666, Heretors of Tohnſ-miln contra the 
Fewers. | 

Conſent to «Be fition of a Wodſet Right, which Dil- 

i but neither expreft under Re- 


' verſion, or , Which conſent was found not to 


take away the Reverſion from the conſenter, who then had 
no phe, the Reverſion being conceived to another 
n, and the Heirs of his Body, which failing to that 
conſenter, and that perſon being then alive, ſo that the con- 
fenter falling thereafter to be Heir of Tailzic in the Reverſi- 
6n, was not excluded by his conſent from Redemption, Fe- 
bruary 23.1667. Eartof Errol contra Hay of Crommonmegate. 
Hexe the conſenter was not obliged for Warrandice. 


- 


INDEX. co. 


Conſent without Warrandice to a Diſpoſition, impor 
only fuch Right as the conſenter then had, but for ne 
other enient , Janwary 8. 1668. Forbes contra Innes. 

Conſent of a Superiovr to a Wodſcr and Eke, was found 
to carry the Liferent Eſcheat of the Vaſſal then in the $u- 
——_ hand, and to exclude EIRER Superiour of the 
. lame date with his conſent, ſeing the gift required declarator 
to make it efieGual, and the conſent a:d not, lune 19. 1669, 
Scot contra —_ R ds, 

Conſent of parties to a Decreet of the Lords, bearing 
particular Terms of an t, and a Decreet —_ 
upon Extrated, the ſame was Suſtained in reſpe@ of the of- 
fer of a Diſpoſition by the Accepter, who now quarcelled, 
the Decrect as having a Warrand for his conſear, under 

hand the offer being wr provided the ſame were 

by the Oathes of the Witneſſes infert in the 

_— offer, Febrwary 4. 167 1» Lawrie Conia 
on. 

CONSIGNED $SVMS cannot be aff>ttcd jby ar 
reſtment or Eſcheat for the configners debt, but belong on- 
ly tothe Wodicner, lwne 29. 1661. Telxzfer contra Maxtoun 
and Cunninghame. | 

Couligned ſums in the hands of the Clerk to the Bills, 
for obraining Suſpenſion, was found not to be upon the pe- 

ril of the couſigner , unleſs he were in the fault ; and there- 
fore the conſigner having firſt oftered by Inftrument the 
principal ſum and Anrualrent, and ſo much of the penal- 
ty as the charger would depone upon Oath that he truely 
deburſed, andthe infirument being i by the Oaths 
of the Witneſſes inſert , the contigner was free, 
though the then Clerk of the Bi'ls was become inſolycnt, 
Is/y 28.1665. Hy contra Somervel. 

- ums being lifted by che co » he was 
found lyable to — he Gen ik — ſince 


he lifced the fame, th he offered 
had keeped them by him and had neade we een 


ion being rrucly and formally made, and 
Wodſ vin aly 1 , the 


the tak- 
ing up thezeof was found probable by the confignator and 
clerks oaths, the conligner being dead , Febrwary 14. 167 t- 
Inter eoidem. 

CONTINVATION was not found neceſſary in a 
declarator of Redemption , though not inſtantly verified, 
February t9. 1662. children of Wolmyrt contra Ker, Vide Im- 
probation, Laird of Auchinbreck contra 

in Summonds, for 


Continuation was found neceſſary 
making Arreſted Goods forthcoming, albeit accefſory to a 
Decreet, ſeing they were not priviledged by deliverance, as 
they would have been upon that ground, ifit had been de- 
manded inthe Bill, November 28. 1665.. Bruce contra Earl of 
Mortown. 

Continuation was not found neceſſary to a declarator of 
Baſtardy , but that in favorem fi/ci, upon a ſingle Summonds 
it might be proven, that the defun& was repute Baſtard, 
3s indeclarators of Nonentry, the death of the Vaſſal may 
be proyen without continuation, Ine 15. 1670, Living flown 
contra Barns. 

A CONTRA Coons efteuall to athird par- 

not contrating, in whoſe favours an article to the 
debr due to him, was found ſufficient', and not ie dif- 
charged by the contracter, ſeing the bargain followed, Is/y 7. 
1664. Ogr{bie contra Grant and Ker, 

A contra of Marriage, by which the Wife declared her 
ſelf ro havea Sum, and contraRed the Sum to the Husband, 
was tound to give her no intereſt to the implement of the 
Husbands part, till she inſtructed her part to be fulfilled, 
which was not preſumed to have been performed, 
after a long rime without ſome luly 26. 1665. 
we Op Ogle and —_— PCN 

A contra of marriage ing a ral where- 
by the Husband renunceth rpm bt ary in the means of 
the Wife, and all other Right he could have thereto by 
the _—_ nn » was found not to take away 4 
Right ore the contraft, w in contempla- 
tion of the Marriage , chr ery 6 Liferent in 
Truaft, and took a back-bond, thatthe benefite ofit should 
be hy ' ini Ro WER enter GRE __ 
mily joyntly , being eftecmed as ſame 
Toouy of Maniege, and the general labſe in the contraſt 
of Marriage, not te be ry thereto, February 9. 1667. 
Atl Colmgtown contra Tennents of Inneriile and L 
Colt 


ngrown, 


C O. 


A contrat of Marriage providing the Moveables of ei. 
ther party to. return after the M , in caſe there were 
no children, was found effectual to the Wifes Afﬀſignays, and 
that the fame did not return to the Husband by his jus ma- 
yitz, or #asnot inconſiſtent therewith, Iwne 30. 1670. Greige 


contra Weims. . 

A contta@ of Marriage by minute , being craved to be 
declared 'yoid , as to the payment of the Tocher, becauſe 
the mutual obligements therein could not be fulfilled. The 
Lords liberate the Purfuer, he Renuncing the obligements 
on the other fide, I»ly 13. 1670. Rgith and Waxchop of Ed- 
monfloun comma Wolmet and Major Biggar, : 

A contra.z of Marriage whereby a Father diſponed his 
whole Eftate in Fee to his Son , and got the Tocher, was 
found not to annul a Bond of provifion, granted by the 
Son to the Father for his Bairns proviſions, afterche Con- 
+14 before the Marriage , as contra pata dotalia, but 
apon Examination of the Witneſſes, ir being found com- 
that the Tocher should fuffice for the Bairns Pro- 

ons, 4nd that by the new Bond, there would little haye 
remained ro the Married perſons: The Lords Reduced the 
Bond, Z 21,1668, Patowncontra Pgromn. 

- Contraft of Marriage vid. Clauſe. 

IN CONTRARY alleadgances of Minority and Ma- 
jority, neither party was preferred co Probation, but Wit- 
nefſts and Adminictes were admitted hme mde , that the 
Lords might follow the ſtcongefſt , and cleareſt Probati- 
on , Frbrnary 20. 1668. Farquhare of Tonley contra Gor- 


down. = 
C CELEITRET! on Suftained ayou op: 
times Herding, for a co e ſpacet cr, Po 
—_ Herds at his command, on the Pober Ground 
uncontroverted, reſerving to the Lords whether to make eye- 
Paſturing, a ſeveral contravention, or one made up 
- » ba ofthe cauſe, /»/y 3. 1664. Earl of Air- 
contra Mcmtorh. 


A CREDITOR perſonal,. was found to haye no in- 
tereſt to compear to exclude another Creditor , alleadging 
his debe payed Inly 24. 1662.Shed contra Gordown and Kyle. 
A CKROPT of Corn was found not to be as a of, 


or acceſſory to the Ground, or as ſata ſolo cedwnt ſolo, fo' 
that after Fofſeflion attained by Rem , againſt a yio- 
tent Poſleſſor warned, the cropt on the Ground was found 


hot thereby to belong to the Heretor entering, even as to 
that part thereof, which was fown after the Warning, but 
23 to whatwas ſown after the Poſſeſſor was diſpoſſed by the 

. and his Goods off the Ground, the corn was 
found to accreſce to the Heretor ; by payin yu expenſe of 
the Seed and Labourage, as Eatenur locupletior fallns, Fe- 
Mraaryz2. 1671. Gordowncontra Mccullech. 

IN CAVIVES no neceſſity was found for the fiream 
to be continually free beſides the Saturdays flop, but that 
theſame is commonly in defuetude, and particularly in the 
Cruive in queſtion, notwithſtanding that it be ſpeciall in 
the AR of Parliament, Iw{y 29. 1665. Heretors of Don contre 
Town of Aberdene. 

A CVRATORS Decreet obtained againſt him by a Minor, 
fot Liberation of the Curator from his Office, upon con- 
ſent of the Minor, and his all irregularity , was 
found not to Liberate that Curator from his Office , even 
for Omiſffions afrer the Decreet, Iuly zr. 1664. Scot of 
Broad-meadows contra Scot of Thirleffown : But with con- 
ſideration ofthe irregular forcible Ads , that he should not 
be lyable therefore, but liberat pro tanto videMinor. 1bid. 

Curators being choſen three in number, or any two 
of them: , the her being /ine qua 1», and she being 
dead , the Pupil was found —_ authorized by the 
other two , he ing judicially , acknowledging the 
ſame, lanwary 4. 1666. Davidand Andrew Fair fowl; contra 
Bunn. 


Cnrators, or a Father as lawful Adminiſtrator, authorizing 
Minors, or Children to their own behove, being Cautioners 
for, orwith them, was found null, December 7. 1666. Sir 
George Mckenzie contraFairholme. 

oy ST O DY of Money was found to liberate the Keep- 
er, where his whoie means were ſent for fafety to a Gari- 
ſon, and there loſt, and he being required to deliver the 


Money in , declared that it was there, and the own- 
er might have it for ſending for it, without ſpecial proba- 
tion as t& the Money in queſtion , he giving his Oath in 


emment that it was there, and was loſt, /»/ 19. 1662. 

Fi centra- /ack, 1d. Novemb. 16. 1667. Whitehead contra 
Strartoms. 

DAMNAGE of a Tenement by the fall of a Neigh- 

Tenement , was found co inſt an A - 

er of x Liferent ot the fallen Tenement , poſſefling there- 

by , Febrwary 16. 1666. Hay of Knockcondie contra Litle- 

John. Renewed , Ianwary 13. 1666. the ruinouſneſs ofthe 

fallen Houſe being Proven, though no Requiſition to Re- 


pair it. 

Damiwage done to Victual Embarqued for the uſe of 
Merchants, by the fault and ns of the Skipper, was 
found not to oblige the Skipper and Owners to take the 
Vittual , and pay the price, but only to pay the- dam- 


INDE X, 


DE. 
» ſring the Viſtual was not who 
nage g the was lly co 


; » but 
in Specie, February 19. 20702 Laſs cine 


Guthrie, 
DATE ofa Bond , wanting as to day, 


bike bo. 


year, was found not to annul it, ſing it bear 
dy , Annualrent from fuch a Term; in fach a year, laſt by- 


paſt, which tupplyed the dare as to the year, 1ane 15. 1662. 
rant contra Grant of Kirkdail, 

Date of a Diſcharge in a Merchants compt Book , ; 
inftrued by Witneſſes and Adminicles, was found to proy 
againſt the Merchants Aſſigney, [anwary 9. 1663. Skeen con- 
tra Lumidean, . 

Date being wanting in a Writ, was faſtained to be aſtru&- 
ed by a Witneſs inſert , thaz it was antetior to an Aﬀy- 
nation, whereupon it was admitted as a compenſation 2- 

nt the Aſſigney , lune 29. 1665. Thorntown contra 

W 


6, 
Date of a Writ being wanting, was found not to anmul it, 
the party ing rhe yerity of the Subſcriprion to the Sab- 
ſcribers oath, which was allowed , with power to qualifit 
if it was undelivered, or in minority, 1s 7.1666. 

contra Duncan, 

Date of a Writ being falſe . was foand notto infer Falſe- 
hood ofthe whole, or nullity thereof, where the Witneſſes 
inſert proyed the yerity of the Subſcription, February 23, 
607, Laird of May contra Reſt. 

The date of a Writ was not quatrefled" by \ 
falſe, albeit it was not Subſcribed the day that it bear, in 
teſpe& there was a Writ of the : y 


ed that , but beinga m Granter 
after, Subſcribed another of the ſame Tenor and date, 
the firſt being found , IE bs Front 
the uſtr abode by the firſt imply, y the laft as to 
aid. 1»ly to. 1869. Gardner contrh 
Colurk. k 


DEATH of a party was found infltufted by 18. yeats 
abſence out of rhe Countrey, and repute dead, 2 20yeath 
produced, written bya Comrad in the War, beating that he 
was dead; to Suftdin an Adjudication apoh a Bond ted by 
the next Heir, which was to his own behoye, F 7 18; 
1670. Lowrie contra Dremmond., 

DEATH-BED was not Saftaltedts Reduce a diſpofi- 
tion by a Father to his Son of a Sum, as prejudicialto his 
Heir, ſeing by 9 Ape oO” Son, he reſerved that 
power to burden the Eſtate to any he pleaſed, though it beat 
not on death- bed, yerthar was nor xthuded, nothing 
there done but the deſignation ofthie Ferfon, lane 28. 1662. 
Seatown Of Barns contya his Brothet. 

Death-bed was found relevant to rednce a Diſpoſition and 
Infeftment of Lands to an Heir female and of line, in preju- 
dice of a Brother and Heir-male, who was provided to the 
Lands by the Difponer, with a clauſe ( with powerto him to 
alter during his Life) which was found not to extend to death- 
bed, though he should have been proven in ſoundneſs of 
mind, as contraryto the preſumprio juri: & de jure, that per- 

1663. 7 


ſons on death-bed are weak, F 25. 
burn of Humbie contra Heyburn', this clauſe not being in 
Wi "= wang claw; or on cnn 
-bed and a Teftament was ivalent, albeit 

the TUBING was more in /erge i db nocrorid- 
on therein. j the Heir, December 664. 
Colwil comtra Ts iow. IT HOY 

Death-bed was found not Relevant to hinder a Husband 
to provide a Wife with a loynture , she having no Con- 
tract of Marriage , nor com ihon , nor any 
Terce, he having only Tenements in » of which no 
Terce is due ; but the Lords modified the Proviſion near 
wy ah February 22. 1661, Ratherfoord and Pollockcons 
fra lack. 
Death-bed was found not competent by way cougind 
or duply, Iamwary. 12, 1666. Searownand the Laird of Touch 
contra Dundas 


Death-bed was found Relevant to Reduce a Li 
Provifion by a Husband to a Wife, being unprovided , 
having no Contra, except only in ſo far as it fo 
her Terce, due by Law, Ianwary 21. 1668. Schaw contra 
Calderwood. 


Death-bed was found Relevant to Reduce a Bond grant- 
ed by a Father to his Daughter, who had a former Bond of 
another ſmall Sum, and that ſeing he went not out to Kirk 
and Mercat after Subſcribing of the Bond, and no equiva- 


lent, or probation of his _ in health, or doing all 
his Aﬀairs, or that it was a ſmall portion 'to a fon Jr 


were Suſtained, February 25, 1668, Dun contra Dwns. 
cs, nedaeade rag ts Bead 
wanting Wirtn 2 ol , ſeing the ' 
was derive, and ealteianceof Tins was i - 
ly verified, and the preſumption of Law , that the holos 
proph will proved nor its own date to be before the De- 


ſickneſſe, November 14. 1668. Calderwood cons 
Schew. 


Death-bed being infifted in as a Reaſon of rr 
5 gong > TAE and Meer Deng UI _ 


44 DE. 


and ing ſupported, that the diſeaſe continued .not- 
ſtanding of the Deſapds going out being proponed, 
Lords ordained Witneſſes to be Examined hinc inde, a- 


the Defuns condition and manner of going abroad, 
teby it. being proven, thatthe Defun& wene freely un- 
: a c0 difficult way , haying only a Staff 
is hand: Thediſpoſition made 5 him wes Sultained, 
t it was proven he was helped up Stairs and down 


Stairs from his Horle, being an old man, andthat 
His Bridle was led a” that he ns HOn free ofthe diſcale 


ion , 4s not being « polletiary » but a pe- 
ement, 1«/y 20. 1669. Barclay contra Barclay. 


was found a ſufficient pans Fo egy 0 


| corre ; ofthe apprarand neither did an offer to de- 
A the Eflate to. he Defundts 079 vt, exclude 
ove 


; ſecurity equivalent tothe Appryzing, 

a ps 15 1669. Cee FE wper merino con- 
rrathe 'Cowper. © 

; "Death-bed..was not found Relevant to- Reduce a Bond 


death-bed by a party who had diſponed his E- 

, refer ing TEN tp hier to. burden at any time 
during his Life , though it did not bear etram 1 articu- 
lo mertis, Iune 22+ 1670. Dowglas of Lumnsdean contra Dow- 


£ eath bed was found proven, Witneſſes being adduced be- 


Fore anſwer on. the con- 
pron. the ime of the; ps ywadurwe 
till his: , it, | 


\$prnntrnpsr 


- 


f a pair 


whereupon the Relevancy and 
| v7 nd in. wer Tones that have wes mp-neceth to li- 
| jhe ieular diſeaſe , | or that it was Morbus ſonticus, 
but found it ſufficiently proven that the Defun& had con- 
. qay womb Bape na ibi Os Aeon, and 
that he never went abroad thereafter, as w Icquires 
for the Evidences " of Convaleſcence , It was ufo found, 
pt the going to Kirk and Mercat was a Relevant defenſe, 

that it was clided by. the Reply of Supportation , and 
that the Defun from his Entry to the Town of Cowper, 
to the Mercate ». and from the Mercate place till he 
went out of the Town, did not walk freely rted, 
and that even ing by the hand was found nt, 
without conſideration of theunevenneſs of the Ground, and 
that the Defun& was an old man, and accuſtomed ſome- 


Epaveying of Strangerstathe gate, going to the Garden un- 
ſupport 


whereas a few out 
theſe domeſtick As, it theſe were Suſtained, lwne 28. 167 t. 
Creditors of Balmerino contra Lady Cowper. 


+. Death-bed was found Relevantly li + that the De- 
fun& was incloſed on ſuſpition of the Plague, without proving 
infection, ſeing he died and camenever » February 28. 


1665. Ruther foord contra 
PE ITOR, non preſumitur rag Mig _ by a 

0 contrary -preſumption , viz. an Aſlignation 
made to acteditar who was his neareſt of Kin , done mort: 
czuſa, andin it another proviſion of a Sum to another per- 
ſonexpreſly, in ſatisfaRion of another debt, which not be- 
Ing repeated ui this, awſt bethought co 4n;we, not to be ia 


I'N.D. EX, 


DE. 


SatisfaQion ofthe other. prios debt, Iwne 16; 1665. Crock- 
shank, contra Crookshank, Vide donatiou, Fleming contra his 
children, -December 20. 1661. 

Debitor non preſumutisy donare, was found not to make a 
poſterior Bond in favours of a Brothers Son, to be in fatisfa- 
ion ofa former Bond to that Brother, ſcing the poſterior 
Bond bear for Love and Fayour, and no other cauſe, neitker 
didit mention the prior Bond, December 5. 1671. Dickſon 
contra Dickson. | 

DERBIT.A FV NDI cannot be effeftual by voluntar 
Diſpoſitions of the Lands affc(ted thereby, but only by poind- 
ing ofthe Ground ; and therefore an Appryzung , and an 
Inte&ment thereon, was preferred to a politerior Diſpoſition 
for Feu-duties, But prejudice to make ale of the Fey-dutics, 
by pbjnding the Ground, whereby they would be preferred 
to ApPryzing, Iuly 8,1671. Margaret Serymaour COn- 
tra, Earl 0 Sy By this Deciſion the Accumulati- 
on of Annualcents by the voluntac Diſpoluion was Eva- 


CyAE. , 
. DECLARATOR of the expyring of a Keverſion up- 
ona clauſe irritant, was fonnd null ſummarly without Re- 
dion, in reſpet the Decceet bear not the Production of 
the Inſtrument of Requiſition , whereupon the irritancy fell, 
ugh the Infirument was now - produced, and the party 
long ia Poſſeſſion by vertue ofthe Decreet, and albeitthe Re- 
uilution was exprelly libellcd upon, and that it ſeemed to be 
the Clerks omiſſion in not mentioning of itin the produ- 
cuon , February 22+ 1671, Pitcairn contrs Tennents 


.DECLARATOR OF ESCHEAT was ſuſtain- 
ed without calling all parties having intereſt at the Mexcat 
Crofs, though ic was apart of the Style of the Summons in 
dceluetude, lwne 23. 1666, Maſſon contra 

DECLARATOR.OF.WARD AND NONE- 
E NTRIE s$houldouly be puriued before the Lords of Seſ- 
tion not before the Exchequer, lwune 14. 1665. His Majcſties 
Letter Recordedin the Books of Sedcrunt. 

. DECLARATOR OF THE NVYLLITIE of 
Bonds and Rights to Creditors; by a Feear in a Tailzic, with 
a clauſe de non alienando , was Suitained yithout the form of 
a Reduction , or Production of the particular Rights, Law- 
4-4» 1662. Viſcount of Stormewnt contracreditors of An- 
n E, 
In a Declarator of, Property , the Defender was not admit- 
ted to propone a Nullity in the Purſuers Right, or that certifi- 
cation was ted againſt his Authors Seafine , even 
at the Defenders inſtance , unleſs the Defender | 
a better Right, l»/y 10, 1662. Lord Frazer contra Laird 
of Phillorth, 

A DECREET ofRemoving, for not finding caution 
in abſence, was found null by Exception, in reſpect the Title 
Libelled on, was not produced, but the lnfeftment of ano- 
therPerſon ofthe ſame name fraudfully mentioned in the pro- 
duction, ſo that it was not Suſtained as ritu/ws bone fidez, to 
givethe Poſſeſſor the Fruits, lwe 21. 1671. Nexſon contra 
Menz.eis of Enoch. 

. ADecreet being ſtopped ona Bill, was found notto be re- 
called, but only the Extracting thereof to be forbora till the 
Party were heard on the Grounds of the Bill, and that though 
it lay over ſeveral years, it needed not wakeniag, Iwly i. 1671. 
Broadie of Lethem and the Laid of Riccartown contre Lord 

mure. 

A DECREET ARBITRAL was found null, as 
not being within a year ofthe Submiſſion , though it had no 
time, bur a power tothe Arbiters to meet at their convenience 
and prorogat, bur did- not prorogat the ſame, Zebruary 24. 
1665+ Mcgregor contra Menzeis. 

A Decreet Arbitral was fuſtained without Submiſſion in 
Writ, it gon by the Partics Oath, that he ſo ſubmit- 
ted, and by the Arbiters Oath, that they ſo decerned, though 
both the Submiſſion and Decreet were only verbal, the matter 
being but of 200. merks, February 7. 1671. Hume contra Scot. 
Here the matter was a Bond of 550. merks, Suſpended and 
determined to 200. merks. 

DECREETS OF INFERIOVR COVRARTS 
were found not to be taken away upon Iniquity, though it be 
i y verified by the Decxeet, by way of Suſpenſion with- 
out Reduction, Lanwary 24. 1662. Ker contre Lord Rew- 
town. 

A Decreet of an Inferiour Court was not Reduced ſimply, 
becauſe Advocation was produced before 
aſter - Sentence , but was Reduced becauſe the Advocati- 
on was produced before eleven hours, which was the or- 
dinary- hour of beginning to ſit, but the Sheriff far that 
day an hour before ordinary, which the Lords found ſuffi- 
cicntpreſumption that it was of purpoſeto prevent the Advo- 
cation, ixly 10.1662. Laird of Lamberioun contra Hume of 


4, 

A Decrecet of an inferiour Court was not Suſtained as m* fo- 
70, wherea Term was taken by a Procuraror, io prove a De- 
fenſe without a Mandar or Writ produced that might in- 
fer the ſame , November 24. 1665. Chalmers cantre Lady 
Tinnel. 

. A Decreet of an infcriour Court was found ny" 
| ( 


DE. 


of Probation, bearing only that the Defender cow , 
and conteſicd the debt, without proponing any other e- 
ance or defente, and not Subſcribing his ackuonledgement, 
OT Prnage' fant ED OI pon comp ; was 
Decreer of an in u 
norbiend null by Suſpenſion, without Redudtion; though 
it had viſible Nullities, and was 2 ſmall matter, Inter pats- 
peres . November 21. 1665. Baxters in the Cannongate eon- 


Ir4 | 
A DECREET OF SESSION was Reduced as 
null, being {ira petite, ily 21.1666. Waiſoncontra Mil- 


ler. ef 

A Decreet of Seſſion #m foro , whereby ina Suſpenſion 
a ſum being alleadged paid & not inſtantly veritied,the Letters 
were found orderly proceededconditionally,if any thing were 
produced by ſuch atime, it should be recaved, and was not 
produced after, which the Lords would not admit, itbeing 
now produced in a Redudtion of an Appryzing ofthe ſaid De- 
creer, now in the hands ofa ſingular Succeſſor, Iune 16. 1664+ 
Laird of Tilliea/[an and Condie contra Crawfoord. 

A'DECREET OF PARLIAMENT was taken 
away by double poynding withourta Reduction, the ſame be- 
ing to the Lords by the Parliament upon oo 
tion on this Reaſon , that it was pronunced againſt a Fore- 
fault perſon atter his death, without calling the Kings Of- 
ficers, tn/y 14. 1665. Earl of Argile contra Mcdowgal of 
Dinolich and Raca. 

A Decreet Ss Parliameat Reſcinding a dishabilitation of 
the Children of Forefault Perſons without Citation , was 
Suftaincd, there being no Citation of the Children to the 
Dishabilication, nor Reſtitution by way of Grace, bur in Iu- 
flice, the Children being Infants, incapable ofthe Crime, 
February 24. 1665 Six Robeye S:aclay contrathe Laird of Wed- 
derbwrn 


DEL IVERY Vide Chyrographum, December 13. 1666. 
Lazer Themſon contra Stevinſon. 

Delivery of an Aſſignation was not found neceſlary to va- 
lidac the fame , or, | mane by a Defun@ to hisnear Re- 
lation, not in his Family, though it bear nora Clauſe 
to be valide without delivery, feing it a Reſervation of 
his Liferent, and a power to diſpoſe , evidencing his purpuſe, 
nd 2 the fame, and ſo importing the Wri to be va- 
lide without delivery. Notle att 

Delivery of three Diſpoſitions in Tailzie to 4 Daughters 
$on, was found to be implyed by a Clauſe inthe firſt diſpen- 

with delivery , and icing the Subſtaniuals ofthe reſt were 
Se with the. firfl, and only qualified the fame confurm 
zo the reſerved power in the firſt, they were all Suſtained, 
though rhe other two had no —_—_— Clauſe, but fo that 
what was in the firſt , forthe denefite of the Heir, should be 
holden as repeated in the reft, that by the reft, the Heir mi 
mot be in a worſe caſe, I»y 23. 1669. Ellezs contra Ingies- 


Delivery of Bonds of proviſion to Children is notpreſum- 
edto have been at ; or near the date, but muſt be proven to 
prefer them to poſterior Creditors, 1»/y 22. 1668. Johnſtown 
of Sheins contra Arnot. 

DEPOSITATION of a Writ was found probatle by 
the Notar and Witneſſes inſett, where the Writ was not pro- 
duced by the Patty, in whoſe favours itwas principally, but 
by athird party, [#/y 5. 1662. Drummond contra Campbel. 

A DESIGNATION of a Gleib by way of Inſtru- 
ment of a Nottar, was not Suſtained without ProduQtion of 
the Teftificate of the Miniſters Deſigners, December 17. 1664. 
PP. contra Watſon. 

ot Gleibs muſt firſt be of Parſons before Bi- 
zhops Lands, th they were Feued -before the At 
ancnt Marfſes and Gleibs , and built with Houſes, fo that 
the Feuar muſt purchate as much erethe other Kirk Lands 
be affected ; lanrnary 25+ 1665. Parſon of Dyſars contra 
Warſon. 

Deſignation of one to be Tutor Teſtamentar by his own 
acknowledgement, was tound net to prove againft him,where 
by the Teſtament, the contrary appeared, /wne 10. 1665.Swm- 
Som Contra Notman. 

ion of a Manſe was Suſtained by Intimation out 
of the it, ot at the Kirk door, warning the Heretors 
thereto, as being the conſtant cuſtom, though ſome of the 
moſt conſiderable were our of the Countrey , Lanwary 
28. 1668. Miniſter of Haſſendene contra Duke of Buc- 


| ion of a Gleib was Suſtained , though done but 

by two Minifiers, the Bishops Warrand being to three without 

= » unleſs weighty reaſons upon the prejudice of par- 

tics were chown, Febrwary 7, 1668. Miniſter of Cockbwrnſpeth 
centre his Parochioners. 

DEVASTATION total was foundto Liberate from 

ck Maintainance, February 20. 1663. Baxters of Edin- 

contra Heretors of Eaftlowthian. 

- DILIGENCE was not required of a Perſon whoſe Name 

was not intruſted inthe Infeftraenc of Annualzent, to make 

him Comptable for ommiſſion, but only tor intromiſlion, 


December 18. 1666. Caſs contra Wat. 
ADISCHARGErto one of morecContutors, wasfound not to 


INDEX, 


Liberatethereft, except in ſo far as ſatisfaQtion was given 
— diſcharged, or in ſo far _ other Contents w 
ludedfrom B ar Parry Dill — 
cember rg, 1968. Secreted, 1. ' NT 
A Diſcharge of Rem not deſigning the Writer thereof, was 


D.I.. 


found null, unleſs the uſer thereat defigned the Writer,, be- 
cauſc it was of to. pounds of Alnuairent yearly, and that 
— Infeftment of Annualtent would be cled with Poſ- 
Scot coma Storms, ee 
ADi being general , was found nott6 extendto a 
Sum Aſhgned by the Diſcharger betore the Diſcharge, al- 
—_— — it were proven that 
ment w ma i Februa 671. Blair 
Dn TL MC 
TION of Moveables was to 
Arrcſiment on an hocning anterior to the Delivery, he 
Diſpoſition was before the H and the 
> > In'y 9* 1662. Sowſe. contra Baillie {obn- 
A Bijpoſition was Reduced onthe AQ Parliament , 
as in frandem creditorum, the Diſpocr? bank 


on or reply, though berwixt Father and Son pi re pay 

btn gry Viz. 109. pounds , une 19.1663. Reid contra 
A Diſpoſition by, a. Husband tabis Wike of an additi 

loynture, she being lufficiencly provided before, ——— 


literented or affeted, al 
purge the prejudice by — the Creditor, who 


A Diſpoſition omninm bonorum, without any cauſe one- 
rous, and without delivery, was found nor inliciene eo wn. 
clude the neceſlity of Co ion and paying ofthe Quote, 
Imune 23, 1665. Procurator-filcal of the Commiſlarior of E- 
dinburgh 's mp | ; 

A Di tion omnium bonorum , —_ with poſſeſſi 
was found notto exclude the Quote and 4 rp Pa 
ing it beara Reverſion to the Di » during his Life to 
dilpone ofthe Goods notwi i »'y 4.1665. Com- 
miſſar of Saint Andrews contre Laird of Bewſie. . 

A Diſpoſition of Land was found to carry all Right that was 
in the Dilpaners Perſon, and to import an Aflignation-to a 
Reverhion, which needed not intimation, feipg the Scafine 
was Regiſtrat ia the Regitter of Sealines, $. 1665s 
CE Dibekes p 

A Diſpoſiuon of Lands was found imported by an Aſſig- 
nation to the Mails and Duties inalltime comi ur 
Heix of im Gorgranzed thet Bighe, end tharthe u was ob- 
liged to renew a compleat | iſpolition, with a Procura- 
toty of Relignation, and Precept of Seafune, wy 2. 1667. 
Ce ey contra Coryper. + 

ADi 10n by one Brother to another of his whole Eſtate, 
bearing for ſatisfying of his debrs enumerat, . and 
apower tothe P , to Crake what debes he hacker 
andto prefer them, was found valide and not fraudulent, in 
jo far as extended to the Purchaſers own Sums due to 
him , and for which he was Cautioner for his Brother, as if 
it had born theſe to be paid primo /oco,, and thereupon one of 
the Creditors whoſe _ was enumerat in the Diſpoſiti- 
on, was tot Acquirers own debt i- 
onry ; till they were firſt ſatisfied , / —_ 


anuarys. 1669. Captain 
Newman contr Tennents of Whie-hill and Mi. John Preſ- 


10uwn. 
A Diſpoſition was Reduced, becauſe given 


ſonto him, - who: was lately hex Tutor ante redditas rationes, 


and done of the ſame date with aContrat of iage, where- 
by she yas married to his Nephew, who got theDi i- 
on, and died cre he was Marned, albeit he who the Dify 


poſition was her Mothers Brother, who Educat 
ed her, and the Purſuer of the Reduttion was her G 
Fathers Brothers Son, who had not noticed her, but she 
was an 1 [4 rion , half deaf , Febrmary I$. 1669- 
French contra Watſon. ; 
A Diſpolition of Moveables in Writ , 
cauſes, expreſling a Sum , —C——_ —— 
not to prove the cauſe onerous by the Narrative, being 4 
dulent , leaving nothing to other Creditors, nor ye I 
by the Acquizers Oath , but alſo by ube Ota ade 
ous 
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whom payment was made, November 18.1669. Henderſon con 
* of Lands beazing the Buyers Entry to be at 
was tound 


D 1. 


| reto the which the Buyer was to En- 
tet, Sebywary 22. 1670. Murray of Anchterizrecontra Drum- 
mond. WIR 


vember "0. 1664. Gathrie contra Idem $+ 
665. contre 5 - , 

- tr reeds ER rw 9 et 

thehalfralue, and thongh the di Plocedel upon the 


Redacers own Brief of diviſion, December 2.1669. 

of Corywber contra Boid. 2:26? os 

A D O N ATION: wasnot preſumed by a Mother tdhher 
Child, by givi Money in her Name, with powerto: 
lifeand re-imploy , in ſo-tar as she was debitor to the Child, 
but pro rel1qwe , Dectmber 20. 1661. Fleming contra het Chil- 


Donation of Aliment by « Mother to her-Son, who had 
no other means , was CORE: 
tition, but was not found-ſo egainſt his Step*Fathet , 
the years after his Marriage, 1wne 25. 1664. Melvil contra 
Ferguſon. 

| + oF Virum & uxorem, was found Revockable, 
albeit it was not apuredonation , but in lieu of another quo 
ad exceſſnm, ſcing it was wetabilts exceſs ; November 20. 
1662. Children of Wolmer contra Lady Wolmet and Dankeith 
her Hasband. 


Donatio inter virum & wxorem, vas ſuſtained to recal the 
ofanInteftment in ſatisfation of the Wifes Con- 
traS., February 12. 1663. Relit of Aforiſon contre his 


ifit were ted upon conſideration of what fdl in by the 
Wife after tree former Proviſions , though that would alſo 


to the H marit: , yet be the 
tin Font p7-- ener ag ntl ne — 

- 23. 1664. Halyburtown contre Poyteows. 
Donatio mter virum & wxorem, being in ion, where 
there was no Contraft of Marriage , but an ent of all 


Cas Centra@beſore, but they 


0 remuneratory proviſion ofthe Wife to anſwer both 
mag gchar ory 


tion was preſumed of 
= ry vr gpl Gen tends jv his Houſe, and af- 
ter the Mothers death continued without any agree- 


re” = =o EIRE® & | found relevant to recal 

? rum & wxorem , was 

ld nranted by a Hucband 0 his Wife bearing (that he 
part, and there- 


rpg” 2. pram yedtly for her 


nd br pn ey re 


INDEX. 


BJ. 
importing a Renunciation of that priviletge , Felruary 5. 


1666. Loving own contra Beg 

mm, tne and Wife was found to extendto a 
Charter bearing Lands and # Miln, where the Contra of 

iage bear 20t the Miln, Ke-s 7p —— Expli- 

cation ofthe meaning, was revoc - 
Kerior difpoltion of the Husband to another, prockag 
1667, Counteſs of Hume contra the Tenents of 0/d: ambn; 
and Hog. ; 

Donation betwixt Man and Wife was found not to extend 
to a donation by a Husband to his Wifes Childsen of a former 
Marriage, of her Goods belonging to him jure mariti, aug 
io was not reyockable as done to the Wife, though to her 
7 yomee at her delue, Janwary 15. 1669, Hamiltown contra 

ammes. oy 

A Donation by a Husband to his Wife by a Tack of his 
whole Lands , not Literented- by her, ing for 


as 
which 


— to give anſwer , Sr the ek 
would be at the faacte of Creditors , lending Sums 
after the Tack, as latent and » if it were not proven 
remuneratory z or wheiher a donation betwixt Man and 
Wife isnull, and pendent as a Bairns Portion till the Huſ- 
bands | rf the borrowing thereafter would prejudge 
the ſame , there being no Lands left un-liferented thereby, 
Tanuary 26.1669. Chi/cholm contra Lady Bras, 

Donation berwixt Man and Wife revockable, was found 
not to extend to Wife Subſcribing her Hus Teſta- 
ment, by which her Liferent Lands were profffded totheir 
Daughter, which was not found alike, as if ithad beenin 
favours, of the Man himſelf , who is naturally obliged to 
provide his Daughter, wy 12. 1671. Murray contra 

Donation by a Man to his Wife, by a great additional 
lointure ,. where she was competently provicded before, was 
found not tobe taken away by a poſterior Teſtament made 
in lefto, providing aleſs additional Iointure, without men- 
tion of the former, and being conditional, that the ſaid laſt 
addition, ould be at the Teitators Fakes dhfjoihl, if he 
returned to Scor/and , and he having r » and hay- 
ing Ratified the firſt additional Loynture , the ſame was 
Suitained, July 18.1671, Counteſs of Caſsis contra Earl of 

h 


DONATAR. ofForetaultyre obtaining Decreet of Par 
liament,: upon fewer dayescitaiion then are required by Law 
Reducing an Infetrment on this Gzound, that itis holden of 
the Foretault perſon. baſe un-confirmed, and fo 


by 
the Forefaultare, and not upon the five years f 
.. upo y panetion 


0 
Farefaul perſon, as heretable Poſſefſor ; The Loxds Su- 
ſtained the Decreet, Febrwary 22. 1665, Marqueſs of Hwatly 
contra Gordawn of Leſmore. 

A Donatat of {ingie Eſcheat , though excluded by the dili. 

of the Cxcditors of the Rebel before declarator, upon 
Jebts before Rebellion, was tound notto extend to prefer an 
appryzing of 'a Wifes Liferent , led againſt her Husband as 
having right thereto jure merit, in prejudice of the Dona-+ 
tar of the, Hyusbands lingle Eſcheat, though the A 
ing was before Declarator , for a debt betore 100, 
ſeing the Literent had. trafiuwm furwri temports, and is 
not as Moveable Sums, «(ly 18. 1668.Earl of Dumfreis con- 
tra Smart. 

DOVBLEP OINDING being raiſed ia Name of 
Tennenty by one ofthe Parrics competing, the ſame was ſu- 
Rained, though the Tennents did diſclaim the fame, and 
thatthe other party was theix preſent Maſter, his poſſeſſion 
being but of late and controverted, it was alſo ſuſtained, 
though there was no particular duties libelled , but in general 
to beanſwered of the Mails and Duties, as is ordinazy in 
Decreets conform, 1/7 14, 1665. Eail of Argile contra Din- 


lech — 
AD lc poynctng, calling two Miniſters, and preferring 
one , the other being abſent, 'was found not irreduceable 
by the A& of Parliament anentdouble poindings, nggns 
Decreet was only general , without expreſſing the Teinds in 

z0n , and 10 was only found vyalide as to what was up+ 
lifted, but not in time coming, without having a Right, iune 
I$. 1667. Gray. contre 

IN DVB11S\interpretatio facienda contra proferentem qui 
potwes fibi. legens dixiſſe clarins, Indy 29. 1665 . Dowglas con- 
tra Cowan. 

EIECTION vide Claule ina Tack, December 19,1661, 
Dewar contra.Counteſs of Marry oy. | 

EjeRion was not ſuſtained at the Inſtance of an Heretor by 
the Tennents ceding the Poſſeflion 10 a Stranger, feing the 
Tennent purſued not, and that Tennent was not in natural 

ſleflion, but both were to compet for the duties, that party 

ing given an obligerhent to. cede his Right, December 21. 
1661. Montygomry contre Lady Kirkendbright. 

EjeQtion at the inſtance of Heirs infants, who had anold 
Inſeftment, but were not Infett themſelves, was Suſtained 
for re-poſſalling, albeit the Defender obtained Decreet of rc- 

moving, 


EZ. 


moving, agatn(t their Mother, and entered thereby, though 


Decxeet bear to remove her ſelf, Bairns, Servants, &c, 
—_— —_— being then un her Family, Filvuary 19-1665. 
Scats contrs Eatl Of Hume, 

EjeQtion was ſuſtained wfon A LY by Purſuer out of hig 
Houſe and Land , Natural by him , though the 
Ejeer obtained Imagrobacen. againſt the Purſuex , and 
thereu hen ſeing he entered nor legally by Let- 
ters © Po Bur this was not extended to the Lands 
polleft by Tennent, who were induced to take Right from 
she Ejeder, to give violent profug of theſe Lands, /»/y 25. 
1663, Campbel contre Laird of Glenurehy, 

ERECTION granted by the King, Kirk lands 
imoa TL al Lordship, was found not Ro — 
while the fame was not vacant, but inthe hands ofa Com- 
mendator , albeit he was dithabilitat to brook any Eſtate 
by his Fathers Forefalture at the time of the erction, 


his dishabilitation was reſcinded in Parliament, 
becauſe he was no ways to his Fathers crime, where« 
upon his Temporal Proviſion was validate, and the exeRti- 


on medio tempore, Was to a poſterior eretion to 
the Com rihim his own dimiſſion, Febru- 

ary 24, 1666. Sinclar contra Laird of Wedderbwrn. 
ESCHEAT ſingle was foundto reach a ſum due as the 
Laquidation of an _ 3 to alienate Lands, 
whach ny eB nn png fi/ewm , albeit it cams 
in the place of the Right Heccrables Alok would have be- 
the Heir, February 4, 1663. Laird of Philorth con- 


es Kahan 0 by the King, encinded by Credi 
e was a - 
tor, who during the Rebels lite, and purſued to 


make oming after his death, he havi none to re- 
_ in mobilibus, d at the Hom, and ſo need- 

ed Decreet 5 cling he debt in © 

= fo —_— _ rtheomi 

ortho 

laid _ after pr Rebellion, at before declarator, and for 

a debt contracted before the Rebellion, "— I9. 1667, 

Glen contra Hmame. 

Eſcheat was found to carry a Ipod eee 
the Rebellion falling before the paym on, 
the annualrent , rn. 26. 1666. | 5: band £, Vide Do- 
nazor of 


Eicheat was not burdened with debts contrafted after Re- 


lion Bent a 466d: Countes of Dundce contra Stras- 
_ RY purſuinga debitor of Defun@s, 
er Eero oa rk 
_ py Ld he 


cando, bur ing to theig 
diligence, February 14. 1662. - Children of Meufual c CONgra 


Lowry of Marwel 
In a Canine: a whe of Executry of Defunts amongſ theix 


ho do _ within fax Moneths ofthe 

death, by Confirm ves Executors- Cre- 

> mrs or intenting any Adion 44 Executor or ln» 
tromettor , should come in par: paſſ», by Att of Sederunt, 


—_— 1662. 
An Executor metrmrngge res ov aged owe de- 
funds , albcic it was the price of Land fold to the detun@ by 
a Minute, without reſtricting the debitar to - Heir, who 
wouldonly get the diſpoſition, or cauſingthe Creditor diſ- 
ponethe Land to the Excutor in liey of the Moveables, but 
the Execuzar io ſeek relief of the Heir as accords, 

Iwly x. 1662. Bailliecontra H, 

Executors were found lyable for an Anmual paymen 

—_ ——— — February 5.1663. lon 


Incbe Executry a Child dying before C jon of the 
Methers third, the Fatber being alive, was found not to tranf- 
mitto the Father as neareſt Agnat, g0as, tareo, the Mothers bx9- 
ther, aud that it was ORIRYNS the Legitin from a Fa- 
ther , which is TranſawGible without any Co 
or adlition to the Succeſſion, February ” 1663. For (5th 


_ i 
confer, Febrnary 18. 166 . Dumbar of Hemp- 
71g: cohtra Frazer. : 


9 i the Dg- 
lays of = par 


re this Sum 
on 1-1 Decreet, 1» 8. 


1684. Vetch comre Lord 
wasnot liberat by a decreet oſexoneration, as 
Bot 


tothe not called, who needed the lame, 
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prove again 


Exhibition of compt Books being craved in a compt be- 
twixt the Succeſſors of two brethren , not. to Anſtru by 
make up the charge, in reſpe& of their near intereſt and com - 
merce, and that they were co-partners, the Books were or- 


_ dained*'to be put in the Auditors hands, and if thereby co- 


pormery appeared ,' or'ttuſt as FaQtor for others, they should 
e cxhibite to the other party, to frame his accompts by, 
otherwayesto be given back, and not to be ſeen by the pur- 
ſaucer, lwly 7. 1668. Keli of Patown contra Relict of Pa- 
z0wn, \ 

EXHIBITION .A D DELIBERANDVM 
was fifftained 'for all Writs wherein there was any clauſe in 


| favours of the Purſuers Predeceſſors, and for Writs made 


him, to perſons in his Family, Wife, Children and Ser- 

vants,” on which no Infeftment followed, December 6. 1661. 

Tetz.ifey contra Foryeftey and Schaw of Sornbeg. The like No- 
4 6 . 


venpber 12. 1664. Galbray 
+ EXTRACT of a t#b egiſtrate, was found not to. 


Inftra@ the vr egant he Aries © party , whom the ex- | 


—— have ſulbſribedir , batoaly en econken” 
ters ro the firation”: The likeunleſs it were inftrut- 
eIrhat rhe epifirat Predecefi :ribed the Writ, 


Treqecefſor rrucly 
Febrwgr 7. 1662: aAfcheſom contra Earl of Errol: Here 
ex officio, mexe 


bra itcd to inſtru by way of Re- 
Extradt of a Boiid Regittrate againſt 
ſenting by rhe Procuratory, was: tound not to inſtruR, or 
& rhoſe whoconſented not, unleſs other Admi- 
nicles to altrud the rrith thereof, were adduted, Inn 24. 
Y664.' Hay Tailzeor contra Hume of Blackbuyn, WM 
<A FATHER as Tutot of Law, .was found lyable to 
purſue for the Annitalrent oF his Childs Mothers third of 
miovedbles, Febrhary 4.1645: Beg contra Beg. - | 
'*#* Father was found lyableto receive his Son in his Fami- 
Iy, andto entertain him as the reſt of his children, ot elſe 
to ERIN for his aliment, afbeit the Father was 
indigent, ſcingthe Son had no Means or Calling to aliment 
imfelf, Lids t'z. 1656. Dick contra Dick, 
- A Father was found to be lawful Adminiſtrator to his Son 
in his Family , not only in his Pupillarity , but Minority, 
as cwrator hbnorarins, not lyable to ommiſſion, or excluſive 
ro other Curators, 'bur deeds done without his conſent were 
found null , albeit his Son reſided not in his Family, but 
followed the Law , living ftill on his Fathers and 
ing no Calling or Patrimony to maintain himſelf, nei- 
ther was his Fathers Subſcribing with him , found a ſuffici- 
te nbocizing of him , ſeing he ſabſcribed with him as 
atiovner fot him , December 7. 1666. Menzers contra 
Fiutirholme. © * . | $0 OG 
.A Father taking a Bond blank in the Creditors Name, 
and filling ap his Brothers Name therein, and*obtaining 
an Affignation from him to his daughter, was not found as 
a Bond of Proviftion, Revockable by the Father, in reſpeX 
the ' Bond was Regiſtrate in the Brothers Name, November 
20. 1667. Executors of Trotter contra Trotter. 
A Father was not found obliged for Annualrent of a Le- 
» uplifted by him, . — to his Son, as being his 
utor vf Law, -the Son being Alimented by the Father, and 
in his Family, December 15.1668. Windrham contra Elers, 
A Father granting Bond to a Bairn in fatisfaftion of ter 
Portion Natiral, was found thereby to increafs the Bairns 
part of the reft of the Bairns, and not ro apply that Bairns 
part to the Heir, Executor , or univerſal Legator, as they 
who were obliged for the Bond of Proviſion , comprehend- 
ing the Bairns part, Febrwary 17. 1671. Mcgil contra Viſcount 
of Oxenfoord. 

A FEW containing aclauſc irritant expr ryſ— cp wh 
onthe Pailzie, was found notto be atrthe Bar where 
offer of payment Was made, in which it difters from'aFeu, 
not having that claufe, February 13. 1666. Laird of Wedder- 
burn contra Wardlaw. 

Feus of Ward-lands granted before the A of Parliament 
1666. againſt Feus ,* was found valide, albeit granted by 
"theſe who held Ward of Subjeas, without conſent of their 
Superiour, lune 24. 1668. Stewart of Torrence contra Feuers 
of Ernoch. ; : ; 

A Feu was found to be Renunceable by aFeuer,to free him 
ofthe Feu-duty, albeit it was conſtitute by a mutual contra, 
obliging the Fener and his Heirs, to pay the Feu-duty year- 
Iy, ſeing by a Back-bond of the ſame date, he was atlowed to 
Renunce when he pleaſed, which was found effeual, to take 
away that perſonal obligement, being extrinſick ts the Fen, 
though in the Feudal Contra againſt a ſingular Succeſſor in 
the Feu, February 1. 1669. ' Brown contra Sibbald. f 

A FEW-D'V TY was found perſonally to affe& a Life- 
renter for theſe years only, whereof she lifted the Rent, 1#- 
ly 1g. 1665. WindYham emtrathe Lady Idingtown. 

FOREFAVLTVKE of a Paricide, as having killed 
' his own Mother, being gifted by the King, and Infeftment 
thereon, was found to have noefic , unleſsthere had been 
adoom of Forefa ery yo by the Iaffices, but —_ 
upon the ordi courſe againſt abſents , declaring parti 
Fagitives for notantediying he Law, which cat only reach 
; their Movcables, -1»/y 30. 1662, Zeamancontta Oliphant. 


a party living, con- 


tro - 


* þ. * 


Forefaulture having with x dishabiiication of the Forefauls 
perſons Children, declaring them incapable of Lands oe 
Eſtate in Scotland, whereby he Sons Eſtate fell in the Kings 
hand, and was diſponed to a donatar, who fer Tacks, and 
the Son being reſtored by Sentence of Parliament, ag an 
Infant not acceſſory to the Crime ; The Infeftment any 
Tack thereon were found to fall without calling the Perſons 
interreſſed before the Parliament, notwithſtanding of the Act 
1584. Prohibiting Reſtitutions by way of ReduGion, and 
declaring Rights granted medro tempore , by the King to be va- 
lide, which was not found to extend to dishabilitation of the 
Children , but to the principal Forefalture, February 24. 
1665. Dowglas and Sinclar her Husband comrrathe Laird of 
Wedderburn: Here both the dishabilictation and remiflion 
tpncertag without citation. 

Fotefalture and five years pofſcilion ot the Forefalt perſon, 
before the Foretalture ; makes a valide Right, notwi « 
mg ofthe poſterior At of Parliament for regiſtration of Sea- 
ſinesand Reverſions, &c. Yet interruption within the five 
years, was found to clide the ſame by Inhibinon, and grant- 
ing a new Corroborative Right, eſpecially where citation wag 
uſed inrmediatly before the ive years, albeit the corrobora- 
tive Right was poſt commiſſum crimen , July 23+ 1666. Earl of 
Sonthesk, contra Marquels of Hwnt'y. 

Forefalture and tive years poſſeſſion was found not Rele- 
vant by exception or reply , without a retour by an Inqueſt, 
Iune 13. 1666. Hume contra Hume .- 

* Forefalture givesthe King or his Donator five years Rent 
of any Land the Forefalt perſon was in poſleſlion off the time 
of the Sentence, whether by Tack or not, Lanuary 24. 1667. 
Inter eoſdem. ; 

_ InForefalture a donatar was found excluded by ryZ- 
ing, at the inftance of the Creditors ot the Forefalrt per- © 
fon , who had —_— before the cotumitting of the 
Crime, afid had charged the Superiour attcrihecrime, but 
beforethe Proceſs of Forefalture, ly 6. 1667. Creditors of 
Hume of Kells contra Hume. 

- The Donatar of Forefalture purſuing Removing , was 
found not to be excluded by an Infeirment on an Ap- 
pryzing granted by the King , being then immediate Su- 

iour before the Gift, which was not found equiva- 

ent to a Confirmation, - but paſt-in Exchequer of courſe 
without notice , December 9. 1668, Eatil Of Argie con- 
tta' Stirling. ) , 

Forefalture was found to exclude a Creditor, founding 
upon a clauſe in the diſpoſition made to the Foretalt Per- 
ſon by his Fathet , reſerving a power to himſelf to afte@ and 
burden-the Lands difponed by Wodſet or Annualrent for 
fuch aſum, though the Father had granted a'Bond to the 
Purſuer ; declaring the ſum to be a part of the Refſervati- 
on, ſeing there followed no Infeftment by Relignation, or 
Confirmation by the King, I» 12.1671. Learmonth contra 
Earl of Laxderdail. 

= ATA: Vide Gift, Hague contra Moſcrop and Rather - 


ra. 

FRAVD of Qteditors being inſiſted on to Reduce an ad- 
ditional Ioynture after the debt Ki ares on , the Literenter 
offering acceſs to the Appryzer for his Annualrent, andto be 
totally excluded if it were not Redeemed within the Legal, 
it was Suſtained Relevant; here the Husband was neither 
bankrupt nor inſolvent, but there wasno ready execution, 
becauſe of the aMiitional loynture, February 10. 1665. Lady 
Greenhead cotitra Lord Lowr. 

Fraud of Creditors upon the AR of Parliament 1621. was 
not found Relevant by Reply without Reduction, though 
of adiſfpoſition by a Father to a Souiu a lunall matter, /une 
19- 1663. Red contra Harper. : 

Fraud of Creditors was notinferred by a clauſe in a Con- 
tra&, providing 4 loynturetoa Wife, with condition of re- 
ſtricking her ſelf to a part, thatthe ſuperplus might belong 
to the Bairns for their Aliment, the whole loynture being on - 
ly proportionable to the condition of the parties, November 
16.1665. Wat contra Ruſſel. ; 

Fraud in' a debitors granting a Bond to his Brother, and 
taking a diſcharge of the ſame date and Witneſſes, and there- 
by proponing a defenſe againſt an Aſſigney , was found Rele- 
vant, and receivable by way of Exception , ualeistne Debi- 
tor could condeſcend upon a reaſonable caaſe, for which the 
Bond and Diſcharge were fo granted , thatit might not infer 

ir _ to deceive any that should contra@ with the Re- 
ceiver ofthe Bond, December 4. 1665. Thomſon contra Hen- 
driſon. | 

Fraudulent diſpoſitions may be either Reduced by the Act 
of Parliament 1621. or declaredto be affected with all Exe- 
cution, asit they were inthe diſponers perſon, December 15. 
'x665. Elers contra Keith, Vide Ianuary 8. 1669. Captain New- 
M147 contra : 

Fraud was inferred by a Fathers granting aBond to his Son 
' who was Forisfamiliat without a cauſe onervus , albeit the 
Bond bear |borrowed Money ; yet formerly it was found rw 
be eratwitows, andit bearing 110- Atnualrent, and only pay- 
able after the Fathers death, the Father atcer the date ofthe 
- Bond continaing ine conſiderable Trade, and his Eftare be- 
ing inſufficient «0 pay his debt, thc tozctaid Bond jr 


.FR, 


| diudication thereon , was Reduced at the inſtance of po- 
. _ Creditors, as being a fraudulent conveyance berwixt 
the Father and Son to inſnare Creditors, and very hurttul 


trocommerce, Febrwary 12. 1669. Pot contra Pollock, The 


e, Fcbrmary 16. 1669. French contra Watſon. 
_ of Coates was found valide to Reducea Diſpoſi- 
tion of Moveables, being omnum bonorum; and that the Nar- 
rative bearing ipecial onerous cauſes was not ſufficient, 
though the parties were not conjundt , but that it behoved to 
be altructed otherwayes then by the acquirers Oath November 
18. 1669. Hendriſon contra Anderſon. ; 

Fraud of Creditors was inferred by the At of Parliament 
1691. againſtan only Son and appearand Heir, provided to a 
great ſam of Money by his Contract of Marriage, (o far asto 
make a partthereof torthcoming, tor latisiaction of an an- 
terior creditor, albeit the Father was not nſo/vent, or made 
Inſolvent by the Contra ; and albeit the Contra bear no 

' Aﬀfignment to an Heretable lum , but aQual payment of Mo- 
nev, Febrwary 8. 1671. Wat contra Campbe! of Kilpont. 
+ Fraud was not inferred by the latency of a Trantlation to a 
Tack bya Husband to his Wite, granted for quiring of her 
Liferent of Lands to his Creditors, and therefore was prefer- 
redto an Acquirer thezeafter upon an onerous caule, F ebra- 
19 7.1670, Dam Elizaberh Burnet contra Sit Alexander Fra- 


ZEr. . 

A FRAVGHT was found only proportionably dueto 
a Skipper, where the Ship was not tully loaden,unleſs he prov- 
ed by Witneſſes that he intimate his going to Sea, and requir- 
ed more loading, and abode his Ly dayes, without neceliicy 
to an Inſtrument andPxoteſt taken thereon mention- 
ing hewas not fully fraughted , and craving more Fraught, 
Lanwary 13. 1665. contra Charters, 

FRVITS VideCropt, Gordown contr Mccn(loeh, 

GENERAL LETTERS upon Prelentation or Col- 
lation of Minifters, w hetber having benefices, or modified 
Sti , are prohibue by Act of Sederunt, andtheſamein- 
timate to the'W riters and Keepers of the Signet, and Clerk 
to the Bills, but that every lacumbent mult have a Decreer 
conforms although he produce his Predeceſſors Decreet con- 

orm, Iune 3. 1665+ 

” G1F 'T granted by the King, EreQung Kirk-lands in a 
T Lordship, was tound notto be hab: modus, while 
the was Not vacant, but inthe hands of the Commen-, 
dator, albeit Fu was dishabulitat from ny any _ 

is Fathers foretaiture, at the time of the Erection, feing 
ho, deobabilication was Reſcinded in Parliament, 
beedtſe he was no wayes acceſſory to his 7 "Ig Cm 
whereupon his Temporal Provition was validate, and the 
Ereftion medio tempore was poſtponed to a polterior EreQi- 
onto the Commendatar himſelf, upon his own dimiſſion, 
February24: 214666, dinclay contra Laird of W:dderhurn. 

. . Gifts of Eicheat competing, the Gitt laſt paſt in Exchequer, 
bur tirtt paſt the Seals ,. was preferred to the other, though 
rhe other took Inſtruments againſt the Keeper ot the Seal, tor 
delaying him, feing the Inſtrument was aftcr the other Gitr 
was paſt, December 6.1662. Stewart contra Naſmith. 

* AGiftofa Ward beingto the behove of the Superiors Heir, 
and made uit of agaiult the Vaſſals, who had the Rights with 
abſolute Warrandice, the Gift was found to accreiceto the 
Vaſla)s, they paying a proportional part of the Compoliti- 
on , February 15. 1665. Boyd of Penkellcomra Tennents of 
Carſclewgh, 

AGift was found to be affefted with a Back-bond granted by 
- the Donator, when the Git pait the Exchequer, aud » as Re- 
giſtrate in the Books of Exchequer, aibeit the Back-bond 
was notconceived in favours of the Thelauter, but ofa pri- 
vate perſon, and albeit the Gift was afhigned when it was in- 
compleat beivic it paſt in Exchequer , and the Aſtignation, 
was intimat, 144% 31, 1666. Dallace Contra Frazer of 
Streichan. + 

Gitts of Eſcheat bearing all Goods to be acquired, was 
found to extend to Goods acquired within a year after the 
Gift only, and not within a year ater the Horning , 1sly 2. 
1669. Barclay contra Barclay. 

- HEIRS tound to have the benefite of an obligement to 
xe-diſpone Lands, albeit Heirs were not exprefled, but appear- 
edto be onntted by negligence. ſeing the claufe bear not that 
they should be-redeemable any time in the Diſponers Lite, 
January 9- 1662. Earl of Murray contra Laird of Gayn. 

Heirs were found to have rightto an Annualrent, though 
Heirs were not expreſt, and though it bear onlyto bepayed 
yearlytothe Annualrenter, and not Heretably or perpetually, 
February 2.1667. Powrie contra Dykes. 

An Heir, viz. a Son being intett as Heir to his Mother, 
dying without 1flue, his Brother Vrerine by that Mother not 
found Heirto him therein, but his Father, February 5.1663. 
Lennox contra Lantown. 

- An Heir found conveenable for the avail of hex Marriage, 
without _ other Heir portioner who was dead, 1wne 

A 


26. 1666. hnet contra Keith. 


HEIRS OF LINE and not of Conqueſt, foundto 
have right to a Tack, albeit Conqueſt, lune 23. 1663. Fergu- 
fon contra Ferguſon. 

An cit of Line ofa youngeſt Brother by a ſeveral Marti- 


INDEX, za as 


age, found to bethe immediate elder Brother ofthe former 

Marriage, and not the eldeit Brother, {une 20. 1664. Lady 

Clerkingtows contra Stewart, 

, AN HEIR MALE was found to be preſently lyable 

without diſcuſling the Heir of Line, where he was obliged to 

relieve the ſame, November 22.1665. Scot contra Bothwel of 

(Auchinleck, ; 

AN HEIR SVBSTITYTE in a Bond, was found 
not to make the Subſtitute Heir lyable in ſolidum , but quo 14 
valorem of the ſum, this was a mutual Subſtitution ofa ſum 
payable to two Brothers, ot the ſurviver, 1uly 3. 1666. Fleniing 
contra Fleming. 

Heirs have right in a Subſtitution, though only a perſon by 
Name was Subſtitute, withour mention of Heirs,and though 
that perſon died before the Inſtitute, Janwary 5 « 1670. Innes 
contra /pnes. 

AN HEIR APPARENT wis allowed to have Ali- 
ment from the.Liferenter, ſeingthe wholeEftate was either af- 
tected with the Liferent, or the remainder thereof was appryz- 
ed from the appearand Heir for the Defun@s debrs, exceeding 
the value thereof, February 13.1662. Browns conive Liferen- 
ters of Roſvie, 

An Heiz . appdrent was allowed to haye Aliment of his 
Grand-Father, though he had voluntarly infeft his Son the 
Purſuers Father, and thouglithe Purſuer had a ftock of Mo- 
ney, Liferented by his Mother, here the Grand-Father was 
lately fallen to a pletteous Eftate, Tune” 17. 1662. Ruthven 

Feear of Gairn contra Laird of Gairn. _ . 

_ An Heir apparent taking Right to Land from his Grand- 
Father, was tqund not to ſer the priviledge of a ſingular 
Succeſſor, and to be in ho bettet caſe as tothat Right than his 
Grand-Father , albeit his Granid-Father was tiving, andthe 
Oye then not immediate Succeſſor, I! :3. 1862: Lotd Fras 
Zer contra Laird of Phillarth. * D_ 

, An Heir Appazent was found to have Right to the Rents of 
His predeceſſors Lands, although he dyed before he was In- 
fefr, and thatthe _ Heir intrometriuig with the Renrs of the 
years that the formier appearand Heir lived, was lyableto pay 
the {aid appearand Heirs Aliment, in t© faras he Intromet- 

#5 December 20. 1662. Lady Tarſappie contra Laird of T ay- 
appre, 

An Heir apparent purſuing for Inſþe&ion ad delrberandaum, 
was found not to haye intereſt, to cauſe a party compt and 
run Probation , that he might know the ition of the He- 
retage, though there was a contrary Deciſion obſerved by Dw- 
7), March 16.1637. Hume contra Hume of Blackgter, ſeing 
the ordinary courſe ſihce hath been contrary, June 22.1671. 
Leſlies contra Laffray. 

HEIRS IN A TA'CK found not to ire ſervice, 
but that ſuch as might be ſerved Heirs, might enjoy the bene- 
fite thereof, [wne x7. 1671. Boyd contra Smclay. 

HEIRSHIP MOVEABLE S was foundcompetent 
to one who was infeftin Lands, and though the Tame was ap- 
pryzed , and the Appryzer infeft, yet the legal was unexpyr- 
cd, andthe appryzing ſtood bur as a collateral $ ," not 
4s a full Right, FebYwary 26.1663. Cuthbert of Draikies con- 
tra Monyoc of Fowlrs. | 

Heirship moveable was found to belong to an Heir of per- 
ſon who dyed only infeft in an Annualrent, Iu 19. 1664. 
Scrymueour contra Executors of Marray. 

Heirship moveable was not found competent to a perſon 
who was only Heir apparent of Tailzie, and dyed never }n- 
feft, lanwary 27. 1666. Collonel Montgomerie COntta Srew- 
art. 

Heirship moveable being renunced from the Heir of Line, _ 
in favours of his Father, was found nortro return th him af- 
ter his Fathers death, but to belong, to his Fathers Execu- 
tors, Taniary 18. 1666. Pollock comra Rather foord.. 

Heirs v4d* clauſe. 

AN HERET ABLE E Obligement -#oad credirorem may 
be moyeable quead debitorem, Iu/y25. 1662, Naſmith contra 


laffray. 


An Heretable Sum was found fo to remain notwithftand- 
ing of a Requiſition not _ conform to the clauſe 
of Requiſition , and ſo null as being provided to be requi 
by the Husband with conſent of the Wife, whoſe conſent was 
not adhibite, nor was the showing the Creditors intention to 
require his Money enough, not beipg made debito modo, la- 
nuary 18.1665. Stewart cohtra Stewarts, 

An Heretable Bond was found moveable by a charge,thogh 
but againſt one of the Cautioners, lanuary 24-1666. Mont- 
gomery and his Spouſe contra Stewart. 

An Heretable Bond bearing a clauſe of Annualrent, was 
found not to be moveable, though the principal ſum wasnot 
payable till the debitors death, ſeing the firſt Term of pay- 
ment ofthe Annualrent was paſt, 7uly 3 rt. 1666,” Gordown CON 
tra Keith, Vide Bond, Iune 28.1665. and" Innt 26. 1668. 

ONE HOLDEN AS CONFEST was reponed againſt 2 
Decreet of an inferiour ludge , albeit a Procurator compear- 
ed, andtook aday to produce hinr, bat without a Procura- 
tory, or proponing any Defenſe that might show any Infor- 
mation of the cauſe, and ſo ne warrand to campear, Newer» 
ber 24. 1665: Chalmers contra Lady Tinnel. 


Holden as confeit was -_ adwinted againſt a gag 
z - 


20 HO. 
We hed het tha eat Execution did not bear perton- 

the Mefſenger knew that the De- 
EO oo but was forcibly keeped from ac- 

—_ Ws Inly 5. 1670. Lindſay and Swintown conta 

bs, 

—— EINER 
its date againkt an » unteſs ut were aftrufted by Ad- 
Lan Duke ties i it ſubſcribed of that date, 

4. 1662. Drickze contia Montgomery 
A Hol Wed ae pc ht an ad Gacam, yet the date 


my be above exception ; but perſons. 
oftwo beinga Towns ag were 
nochndl ERS no exception was competent 


cnkagy Wander 21.1665. Bra- 


Hol found proven en by prodution'of a Tran- 
f and the Oaths ofthe Witneſſes, and 
F ds of Sclunkt who make che Ho IM= 
ongft his Children ough a 
ASI when the D was ſo 
Dr: pn _—— 

cpa wil ond, py but only the wrt re 
mpt takeh edit mas » Inly 30.1668 


ckentie B + of Newhall. 
p Fode Dead-ed, 7 mari 14. 1668. Calderwood Contra 
[4 
HOMOLOGAT IO Wyo commanirete Abpryzings, 


be gr75 to be by the ors con- 
parues , it were proven 
yr that he 2» » 
Truly +IG66T. » concta Maxtor and Conninghams 
was noti by payment 


{cing the Givers thereof were Of- 
Fm en gno Ds or any civil Authoruy, Is/y 24. 


. 2662+ Lickcomtra Fedde: _ Aka , 
n of a Decreet , one of many 
Articles of different matters, was found nce (ffcient forche 

whole, November 2.2. 1662. Pring/e contra Din, 

Rog of a Fathers Legacy to his Children, was 
| by his Wife, Confirming the Teſtament without 
CY» beans Vife by hee 
her Husbands 


os 19+ 1663. 
anlofeftment 


rp u 
Wiſe began the Po! 


ep a reps ny br ined 
egiſtrate, and the Bond ftill 
inthe Nottars hand Who took the Secafine, in which caſe the 
ne and not to be i ignorant ofthe 
Temas: November 14.1665 _— 
yy 0 ne contra Ram; 


On, &c. eſe " cope 
ſeing the Poſſefſor had another Title, as Heir gms 
p_ who dyed Infeft therein , unleſs it were 
hatthe poſſeſſion was attained by Proceſſe upon the rnfeſs Infeft- 
= 1} December 12.1665. Barns contra Towng 
and her $ 
Hom on of a Feuars Right , and paſling from a De- 
nn ſare, upon a A Fart was found 
notiobe wfemed acceptance of two years Feu-duties after 
ore te to Je ©s tp theld two years that mored 
therefore, une 6. 1666, Earl of Caſ- 
S —_ mo 


ef a Bond granted by a Minor, without con- 


mcofhis as lawful Adminiſtrator, was found not in- 
mer of, Annualrent by him after his Majority, 

wear ny Money , nor by a Diſ- 

himſelfas 


Sv Mckenzie contra Fairhol. 
the Bond both as to Princlpaland 


on dlaguion of a Minors Bond , was not inferred b 
purſuingtor hes relief after his Majority , but.that in caſe he 
== 


by that mean, he retunto his Redu- 
"Eomologmon of a Tack of Teinds which was null, as 


ings of of the to the Principal, and 
ky > no T4. 
related the 


&s "4 


, Febrnary 20. 1668, Farquhar of Ton- 
conſent of the Patron , was not found inferred 
the duty conform to the Pack be- 
ebraary 27.1668. Chalmers contra 


kd 
| 


" iamolageton of a Decape was g86.pet inferred | 


Diſg odeHears, engamanor Tk: 


hands 
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nthe Decreet, neither a TranſaRion , if the Bond cons 
all the ſum in the Decreet , unleſs abatement had been 
ons; I®/y 3.1668. Row contra Henſtown. 

Homologation was not inferred by a Husbands Diſcharge 
of Annualrent, as Tutor to his Wites Child, to infer ” 
Child had right ro the Annualrent, whereas by the Bond it ſelf 
the Wife was Liferenter, lanwary 18. 1670. Door Balfour 
and his Spouſe contra Woed. 

Homologation ota Decreet of conſent, containing a Tran(- 
aQion of parties at-the Bar , without any Subſcription, 
inferred by a ſimple offer yo a Dupolion conform toth to theſaid 
_— — b — rar 
out W ut was wept y of the 
Diſpoſition , for obtaining a Suſpenſion upon obedience to 
be deli delivered up, if the Lords ſaw cauſe, Nonay 4+ 1671. 
Lowrie contra Gibſon. 

_— i0n _ a Contraſt of a Minor baving 

conſent, was not inferred by 
years Annualrent of the ſam contained in the _ he 
mg made to an indigent Siſter, who had no other proviſion, 
but homologation was inferred 'by a Decreet of 
of the Contra, at the inſtance ot the Party, noni ing 
the ſame after his Majority, h there worms ; 
not Execution uſed thereon , in the Decreet of Regiſtrati- 
io on neither Frochanion nor Reſervation, that the 
ame e onaties in an t, lane 28. 164i Hume 
contra Lord Inftice Clerk AGO La 

Homologation of a Teſtament ſubſcribed by a Wiſe atthe 
deſize ofher Husband near his death, wasnotintergmed by her 


None ws. the Teſtament pnge og wry pre- 
ju town Kight, (- ih 
recelt in the Moratin CET To ts 


Creditzix, 1#/y 12. 1651, Aberray contra 
_ HORNING' Summarly upon the AA, 
at the inſtance 0 


or Exectorgconfirmed , yas ta 
be null, uponthe late A& of Parliament, their lu- 
dici->1 proceedings to be quarrellable, th {was no fn- 
juſtice in the matter , but the Lords : buſpenders ſuch 
time for their Defenſes as in an Qion, larwery i, 
1662, Barnes contra Laird of .Appl __ 
Horning doth not affe& rhe Rebels Moveables by the att 
1592, but that the Rebdl ma fore the hoe IIs 


who had Diſpoſition of them before the 662. 
Bowes contra Barclay and lobnffoun- 


Horning as norfoandmutby pa 
tion, RN oeben cron Gab, oc opp DE 
charges , r cruncers Ont Os 


Aſlown and the Lord Frazer. 
. = CEARAND was _ jjable rr Wis debe, 

though not lished im during the ALazdiage, in 

ſo far as ſs be to the benefireofher KitermeDa- 

e7 axling the i Mages a Sag 

to the Husband, IF tory 

I. 1662, nar Benebace—b Daimaluy. #$* 


A Husband was found lyable for pd. > ry" gym 
. intrometted with by his Wife of her fit Hutbands , albcic 
Husband who wid not 


there was an interveening found to be 
firſt diſcuſt, but reſerving to the heirsas 
accords, an Fs 1663. Dumbar of contra Lord 
Frazer, Vide ion, February 27. 1 of Mitn- 
town contra Lady Milntown 


A Husband was affoilzied from his Wikesdehe, albeix Liri/+ 
conteftation was paſt, leing she was dead, end-albeic was 
an lnterlocutor © him ro giveBoadto pay what his 
Lady $hould be found due, Inty 11. 1664. Inter coſdens. 

A Husband being purſued ro remove from a Tenement, 
which he poſſeſſed jure mariti, no till 
wen aka cited , 1s/y 14. 1665+ lobufens of Sheenc contra 


wr” A Husband Confirming his Wiſes by giving 
np his own Moveables and Debr, made Faith 
on the Inventary, yet was not | 

Wifes Legatars 


upon another debr 
old, December 7.1665. Anderſon , _ 
he being charged on a'debt before rhe © 
was not allowed = Ine 54666: me "ny 
after he 


4 Wike LES 
Tal ren ———_—— 
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was exorbitant, which therefore would have proven , if there had not been 


for the ifthe z 
on, but for te even the is lyable 1m quantum contrary preſumptions and evidences proven 3 here ſome of 
lncrains eff, December 23. 1665. Inter coſdem. the Lords weze unclear that this Impzobation could abſo- 
A Husband receiving a ſam provi to hisWife for her uſe, lately improve as falſe , but that the Writs never having 
co—_ acband and his mayer, foes to cx rand For | and — > tm 
the 'H was ”_ _ «ms, and man COntIary proven, 
clude the Wiſes Executors, ſcing the husband ſufficiently fur- i enighorencinds oe Wat end 
nished his Wike, andthe Granter ofthe Proviſion freely made but not to be forged or talſe. which infers penans 
ment tothe husband,Febrwary 12. 1667. Executors ofthe ſabgwenis, CEE Inge 
Lady Pare contra Hopf Balbaſe, TI PIC 1668 1662. te 

Husbands Eſcheat falling by being denunced as husband fnined upon the Aden was found not to be ſu- 
forkisintereRt Cn upon tis Wiſe Bond, not ſubſcribed by him, en concourſe, withour ho Tings 

and only atthe Metcat Croſs of » he al Warrand, albeit i was of Kirklands exected w 
ofthe C , was found notto be Liberate by the <1fſo- Purſaer ood infeft as Superiourtill he were Redeemed 
lution of the February 25. 1668. Lord Almond bytheKing, by the AR 1637. and 1661; anent Ereftions, 
contra Da/maboy. Jane 24. 1664. Laird of Pre an contre Aired, Here ſome 


A Huzband was decermed for his Wiſes debt , as being hol- of the Lords remembred the "Wz - -40_g 


den as confeſt , upon refuſing ive his oath of Calumny Canoe: 

whether he oo reaſon ts deep what his Wiſe had de- lmprobation 

clared Oath , the Decreet for that reaſon was Reduc- yy tr & one hy the Aigney ode 

ed, February 26. 1668. Grabame contza Towris and her Huſ- rit delivered to him as a truce Writ, and that he —_ _ 
. to the , producing his Cedent to bide by 


ye rn ne Oper em was not obliged ro 
find caution, nor = _—_ 
to judicial whenſoever any might 1 
the of the Writ was referred, to his Oath, and his 
being holden as conteſt, should be effeQual to prove both 

Cedent and Aﬀfigney, Lenwary 3. 1666. Grahame and 
lack contra 8ryen. 


being ſuſtained by exception , and Terms a(- 
og tp Pg 
bythe Write, after the Term was come, the Defender was ad- 
mitted to by Bill, the AR not being Extra- 
Red on the im ion, though it be omnizwm exceptionuns 
ny January 23. 1666. contra Earl of King- 


Sw— & axorem , February 15.1669, Hamaltown con- fr produien of Kighs of Lands and 


a Creditor of the  Rught on % an agreeement , though 
EE not pected, Imily 25. 1668. Catmpbe: cantre Laird of Glen 
they were called 


January 31-1665. 7 an the Witneſſes inſert were examined «x 

d officio whac knew of the Truth, orF ofthe Writs 
in 4 the Wit vexe not produced, there 

and of Forgery, lu- 


pregnant 
the Tenems Eſcheat, who had intro- 6. 1669. Barclay contra Bare! 
was found lyible to reſtere , In; 4. on aher certification wesE.nteadted, The 


|= ——— the Feqgany in ſo far as it 
IV RIS non excuſat etiam in mulie- —_ known, L 10R, 
in the Wifes Name belonged though ms dp" » No» 

ve 16. 1664. Murray core vembey y. 1669, Inter eoſdem 
todo In an Improbation where the Writs were once judicially 


knew no- W inſert and Writer, who the F and 

TuELY Laird of Lam- were moved thereto by the Defender, whereupon the Wrus 
epon Hin proyo were o 

and - and all were declared infamous and remiued 


wiriond, P, the Council, to uſe i Sanush - 
"mapping 1d 3-161. £4- _ os — 


teſtimonies were . 
x was made cos Priſoner, ritoner, Jah af, In an Improbation where one of the Wieſſes inſert had 


tg rar yay arr po £0 MOe pe + all thac 
7 2 be continued, though were that were ordain- 
thou hich was edto bo Banana ores 7 mr 
to form, Febrwaty 7. 1663. 


dead to be ; Lune 8, 1671. dntnere cnn Mdhenes 
i ofthe Minute ofs 1 , wherein one 


b Teſtimonies cloſed, new es hinc 
] ge in Writ thereon, the Parties were heard 
dertean contre | 


11: 1662. Laird of Law- 


neſſes in ic © examined thereon , and deponed he egy Inly 22. 1671. A _ of Glow 


nn mers of he Dele + INCIDEN'Y. oxnocSultined poman Af belore an: 
JuIT ns it, ordaimng Writs to would 
<7 make ſe of which was found Writs as 
had, luly3. contri Panteaws. | 
To OD Terms wer allowed for proving the 
_ jy Apr but the Terms were i@ 
short. December 15. 1665. Mencenh. nn. 


> > pr eP= 


»' Doconbey 23. 1665« of Ca, 
Barge. 5 "RE 


pabdeharien not Suſtained at-the nol buttheſe KF: iudeimant, FS be lolehogee. RE POTO 
LI amis as Purtizers were filked. upin, ;though «+ was found not to Reach Lands acquit 
ut contained a blank, bur php nr para. Defen- ed after it, lying in another juriſdiction, then nd aeqult 
ders. havers ofthe Wtits, for whom a blank was þ <p and Regiſttate , Iuly I8. 1662. Smeatorun contra 
not. at firſt filled-up-';/. in refpeR of the cuſtom for. 
laſt and not tor the Iuly 3. 1667+ Creditors of Wauch- -An Inbibition was found to be valide to reduce or declare 
touncontre Countels of Hume. | apink the Perſon Ihbibite, not only for the Lands he had the 
..P, RY INDIV.1$0: was not ſuſtained ta hinder Re- fthe Inhibition, - bur theſe acquized thereafter, Vice 
ming o fa Relick rom an Houſe, as being a Tenement Iti- ut 15+ 1665, Ele contra Keith. 
diviſible, though $she hada Terce of it, burthe Heretor was An Inhibition of Teinds was found ſufficiently execute by 
found to bave Rightto poſſeſs, yetſo that if he dwelt.not ſo i Sheriff in that part, and not by a Meſſenger, . being giredt to 
hiwlelt, the «hould be preferred to all others, be giviiſy pry 7 Sheriffs in that _ which was ſufficiengto jater- 
like Mail as others would pay, January 26. 1665, Legancon- Relocation, lanwary 27+ 1666. Earl of Eglinton 
tra Gelbraith., . contra Laird of Cunninghamehead. 
4 INFEFTMENT .of Annualrent holden: baſe... was " Inhibition beinguſed.ona Sum , was found ſufficient to re- 
Jound valideagainſt a poſterior Publick Infeftment, becauſe duce , and that the Inhibition and REdution thereon could 
«hercon theremasa Decrect of poinding the Ground, .though = not be ptrged by pay ofthe ſum whereon ut proceeded 
it could take. no cffe& for a ime, ſcing the Enzryto with Ann tand E ſeing there was a ſupexyenient 
the Atinuairent-.was not till after the hor er death, -appryzing uponthe Sum which was now expyred , February 
— "= 26, Dp: 1662. Creditors of King/aſtie com- 24. 1666. Grant contra Grant 
_. {: 04's £2 op hos foundto excen dro Rig ghis acquired. frerthe 
rment paſt in Exchequer on an 1 one nhibition, but notto a Wodſet acquired after, ind og 
who was Inſet by his Authour not Confiraeds: was fonnd -<dupon payment, , without abiding ns po Order; albeit Renun- 
not.to ſapply or comprehend a Confirmation in prejudice of cations be by the fiyle of the Trhubitions rohibite, yet 
afiother Creditor, who regularly had obtained C they . are. but. as. Di es of Heretable debts or annua]- 
PE that : ales in ſo far as might concern his baſe -xents ,; againſt which lphibitions operate not _, , to caute 
Raght depending t thereon , Ianuary 16. 1663.:Tennents of on pay again, Iuly 26; 1667. Eleis contra Keithand Stew: 
hagtan contra Laird of Keilc hattgn, Major Camphel and Bail- 


lie Hamilrown. uk - Inbikiica: was found to extend to Lands acquized a the 
'Infefttnents gratiicous to a Wiſe aftershe was provided by publication thereof, Jying inthe Shice where it was ed, 

hex Comets Martiage , was found 1iot tobe taken away —— 27. 1667. er ee/ders. 

ethe inftance of Creditors upon the AR 1621. by Excepti- - Inbibitioh on rn was found to take no cctt 

on or Reply , /»ly 22.- 1664. Lord Lowre contre Lady whe, no judicial Sentence followed , but a Tranſation oh 

Gr arbitriment ,. December 2641662. Frazer co Keith, 


* Infeftment to a Wife in Liferent, . wasSuftained by her An Inhibition was found to reduce a difpolitiou, though 
Seaſine adminiculat by her ContraR, .albeitthe Seaſine was its date.was anterior to the Inhibujon as of agd reditors, 
notimmediatly apon _— but xelated-a Bond grant- whaſe Names and fums were filled up in it by hand 
ed for the fame Cauſe, which as notproduced, Ianuary 29. which was preſumed ta have been blank, mM 

Sante. ter Inhibition, unleſs the comrary were proven by_ 
tof warrandice Lands being in the ſame Inveſti- above ion, Span 15: 1670. Lady: Lucia Ramureun 


i long pollen, andekar = of beat Fo 
upon an Adon- of and Duties, ypon. the. Diftreſle raed —wor.wagg Febywary 12. 1670, 
without ReduQtion, Ilanwary 9. 1666. Brown contra Sapt. woun of Grang 
An Infeftmentof Kirklands was Snſtained , itbear Inhibition of Teinds was found not te 
to be upon Refignation ,- and had nat expreſ- the Teind without Sentence, wherethe F 
ſum, but relativero the former Infefinhens,. . neceſl> lourable Title, Ianwary 27+ 2665- 
kit 20 the Chaner was id King fown.'. 


pry Cay with Ce ofas the Convent, Ianu- 
157. 186 - + _ ——— Feuars abou. 


a perſon on Reſignation, bear- 
ig emer tobe Heir to her Father, who was laſt Infeit, 
| er was found equivalent to a preceptofie/are conflat, 
January. 20. 1666. Inter eoſdem. 
b- * \ Infcſizent of he Office of Forreftrie, Jnr = —_— 
thewholaLandenfan Atbacy, was found valide 
ed by the Abbotand Convent, without Confumation bythe 
KingenFopeyWidil: .; 
 Infeftmenc in » memapdicguncebes Binbanded he With = 
f, and ex antervallo, after the 


ofthe Superiournat Confirm- f 
Er Secuzity of _ 
to her Contrat of Marriage, 1» 
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An Inſcfrment of Annualrent was found extin&tb the An- 
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mp | ny OA Pref 9 ek Withars 
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the ut his Wiſe, qr neg mM _ as might 


be interpret —— im che, Wiſes onn.favours , for 
_— go—_ 


intexeſt to an Ajinmont 
quay, Enbrmar 27+ ones Lind of Manner Lay 
Milntoun 


yoluntazy Diſpofition it they had no fpc- 
Gal Title to the Incerdiftion , ba hd only apr th 
Lands of the perſon Interdited cum. 'cmnt jure, 2 


Qion wasfoumd appropriatto neither, & 
February 80s 1666. Lord Satan contra Laird. 0f2erk, and 
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ables, os ren Execution wa Exception Aich- 
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of ReduRtion and Citation 
the Reaſons 


Sifter had good Intereſt to xeduce all deeds doneto her enorm 
I4, 1669. Earl of Mariſchal contra Leith of Whue- 
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Kight fe ; from that © Cedear, nor any othez.intereft þut to ax- 
—— that Heir 
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as being duc # jure, lune 12. 1664, 


, and did, 
forme of the Town Officers were 


rand, Iane43- 1661, Antrebw: contra Anderſyn Provoſt of 


ſgow. 
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we mee Ay which rime egy 3 
Relevant; Lanuary 2, 1668. Wilſon cavtra 
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him in a private ten dayes, while 2 Was Conti- 


debt, and and that intimaci- 


manded 
the Priſoner ee mqen wn ole ni, Stems that 


raj 


was Very anci- 
noe upon Priſoners impriſon- 
crimes, nepening IT. 1671. Will contrs Town of 


» and 
of his own, and that he continued in 
rin and tee February 14.1671. Bain contra Baillies 


bots or oe Fl fo ud ESD 


DEX, 


M-E, 


cuſtome ſorto do , but that in time 


on, Jane 14. 1671. Town Fr tichen contra Town of 


MAN DAT or Warrand of a 
d fo 


| es ra 
ſes the Ser and for his 
ervanit to pa ,n erto ix 
but the w 4 Sel 


| DE I - 

where Maſter » long 3g9 » 

. Howneſen contta Cockburn, Vide Conimand. 
wary 4. 1665." Paterſq gonad Proge. | 
- IN MAILS -AND DVTIES thenot 

Detenders 


ug oh rb bony __. =w—_ 


and they may myerl 
on double poynding , fr py the Party and their Ma- 
Eee | 66 5. Hume contra od 


In t and Dutics of a Houſe , the —_ 
ſtained by the Tennent, by the fall of a bo 
was found to beallowed, lanuary 2.1667. 0900 | en 
MAINTAINANCE of 4 Nemy, and aig 
deſtinate for the proviſion 0 wy Mm 
ed a thele who ono pronibocs, By 
to be excluded by ore 27 "_ 
- Jogtnnany tony & 7-07 gn. 657. 1661 
ps Succeſſours were not libaate, - 28. 1665, = 


"Ihe Maiatainance appointed to be by Bot axie bythe 
AR of Parliament i661. 7 which excepts ors 
who T > the Lands, was ler vfay ego an ap- 
pearand Heir who brooks by an app which asto him 
1s Redeemable within ten years for ohh T7 for it, here 
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Foun conira 


A PRYZE Ship was found not juſtly taken, belonging 


Swm- 


to.a Privce holding of the Kings Enemies , unleſs he con- ' 


tributeto the War, JTanwary 4. 1667. Hariſon'contra Laird of 
Ludquharn. | 

" A Prize Ship was liberate belonging to Neuters, not the 
Kings Enemies nor Alies , albeit carrying Countetband- 
Goods, unleſs it weteproventhatthe War was known at the 
place they louſed from when they louſed , and that Als of 
Hoſuliry , and detlaring Prizes in'Neighbouring places was 
nor ſufficient withour publication of the War, or knowledge 
thereof, 7uly 23. 1667. Inrgan contra Captain Logan. 
' A PrizeShip was found juſtly adjudged as carrying Coun- 
terband-Goods,' albeit a Swedtsh Ship ; and by the Swedish 
Treaty, ſuch Counterband-Goods were allowed to the Sweds, 
which was only underſtood ; (they being' the growth of their 
own Countrey) Tuly 27 .and 1.1667. and November 6. 1667, 
Packman contra C —_—__ 

A — taken putſued by two Privateers, was found 
equally to be divided ixt .and not according to the 
prnpontiog, of their Guns, ſeing theleaſt and light ofthe 

rigots did Seaze when' the other was at a conſiderable di- 
ſtance, and his concourſe and confortship,” though made 
without conſent or 1 Commiſſion from the Ownets, 
being both #* precims belli and proficable for the ſecurity of 
either party, February 7. 1668. Cuningikie contra Captain 


Maſtertoun. | 
Prize Ships Queſtioned as having in them the pro- 
du& of Counterband-Goods carticd in to the Kings Enc- 
mies inthe ſame Voyage, from which rhe Ship was teturn- 
ing, was Found not fafctent by the Tenor ofthe Admiral of 
Scotlands Commiſſion , bearivg Warranrto ſeaze if the prv- 
du of Counterband-Goods in that Voyage were found, but 
by the Law/and Caftome of Nations, and therefore the Lords 
granted Commiſſion to try the Cuſtome of Holland, France, 
gland and Spam , February 21. 1668. 
Allan. FR 


A Prize being taken upon probable grounds, and adjudg- 
ed by- the Admiral ,” the Kings tenth part, and Admirals fit- 
teenth' part; being payed, and the Goods ſold, the Decreet 
of Adjudication deihg Reduced, vg arr was found ly- 
able but tor the' value that the Goods might have given by 
rOuping, if they had been! preſerved and ſold 'when and where 
they were adjudged, February 24. 1668. Maſtertoun 
contra. Strangers of Oftend,. but the Kings 1 oth part, and Ad- 
mirals'r 5th part, were not allowed. | ' 

A Pryze Ship of Hamburgh takeh as carrying Coutiterband- 
Goods to the Danes, after Atts of Hoſtiliry betwixt the King 
and them, was liberate, becauſe she was taken beforethe Pro- 
clamation of the'War againſtthe Danes}, butthe' Captain vas 
found to have probable Groundro Seaze, atid was forridon- 
Ty Iyable for whatptofite he had made of tlie Ship and Goods, 
untck he had been > 'cu{pa by the ſpoiling of EO __ 
thereof, February 25.1668. Merchants of Hamburgh con:ty 
Captain Dishingtown. | | ; 
© APryzeShip belonging to the Swed:, was found Warran- 
tably taken, becauſe she was Navigat with Hollander: the Kings 
Enemies, contrary the Kings Proclamation” of War , albeit 
they had a paſs conform to' the Swedish Treaty , wherein itis 
| itted to the Swedr to make uſe 'of Hollanders as Maſters, 

e becoming a ſworn'Burges of their Town , without men- 
tion of what Nation the remnant company might be of, Fe- 
bruary 25.1668. Owners of the Ship called the Caſtle of R:- 
2a coma Captain Seatown. 

A Prize Ship was found juſtly adjudged, becauſe a great 
of the company wete' Hollanders, 1n reſpeft ofthe Kings Pro- 
clamation'of' War, ordaining Ships to betaken that had in 
them any number of men, or belonging to Enemies, 
"albeit the Ship was a Swed::+h Ship, and had apaſs conform 
to the Swed:;h T reaty, which bear that ſuch a — found 
Pore or be no —_ inquiry ot berk whe goods niſi gravis 
"ſwſpitro , ſeing that T a h tothe Sweds to 
on toad Bales brcomiliy a ſworn Burges of any 
Town of Sweden, and lad no ſuchpriviledge for the Mari- 
-Ners, Iune 30. 1668. Paterſon contra Captain Anderſon. 
A prize Ship was found juſtly taken being inſiſted againſt on 
- ſeveral p_—_ as having a number of the Kings Enemies 
the Ho s Sailers;" being only provento be three, and the 
"company nine, #s having been two with the Kings Ene- 
mies Merchanditing, but not in the War; and' by havinga 
'ſmall parcel of Tat; as Counterband in the ſame Voyage, 
upon all joyntly, the Lords declared but not upon any point 
[afone; Is/y- g. 1668. Captain AVan contra Parkman. 
In prize Ships competentand omitred as a particular cuſtom 
of Scotland, was not ſuſtained againſt the ſtrangers, but they 
: were fouhdto have the-benefite of the Law of Nations, 1une 
14. 1669: Loyſon contra Laird of Ludgwharn and Captain 
Wilſon. | | 
A prize Shipdeclaredas carrying Counterband, having on 
1 Oak citred at three foot and att half for raaking Barrels, 
- in reſpe& the Aﬀrtiirals Commiſſion bear Clapboard as coun- 
* terband. though Teſtimonies from the Admitalities of Eng - 
land, Holland, and Flanders were produced, that ſuch Tim- 
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Packman contra * 
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ber was not accompted counterband, a great number of the 
Lords being of a contrary judgement, une 29. 1669. Cap- 


tain contra ' 

A prize Ship- being in queſtion, which being alleadged to 
be fraughted from Norway to London with Timber, by the 
'Kings proclamation , warranding Ships even of his Enemics 
Countreys to be imployed for bringing Timber for the Re- 
building of London, they getting —_ and paſſes from 
the Duke of Tork, the Ship having on Board 1 500, Dails not 
belonging to the London Merchants, the ſame was found ſuf- 
ficient to confiſcate the Ship and theſe Dails, but not to con- 
fiſcate the Cargo belonging to the Eng/::h Merchands, ifhe 
could producea paſs contorm to the'Proclamation and the 
Kings Letter, bearing that he was ſufficiently informed that 
this Ship had a validepaſs, and therefore ordering her to be 
reſtored , was not found Relevant to liberate the Ship, or 
Merchants Cargo without produRtion of the paſs; but the 
Letter was underttood to be ſalvo jure, ndt proceeding upon 
the hearing of parties, albeit the Duke of Tork Gid aſſert that 
he had formerly given a paſs to that Ship, {ly 13. 1669. Cap- 
tain Woodcontra Ner/ſon, herethe Skippers Teſtimony alone 
was received to prove againſt the Owners. 

A = Ship being adjudged bythe Admiral and the De- 
creet 2a » becaule the Skipper had a paſs declar- 
ing the Ship and Goods wholly belonging to the Swed: the 
Kings Allys, the paſs was contornr to the Swedish Treaty, 
which clears expreſly that where ſuch paſſes are , nequi4 am- 
plus exigatur in bona, aut homines nulla mode inquiratur , The 
adjudication was ſuſtained, in reſpe&rhat thepaſs by the oath 
of the Skipper and company was found to be a contrivance, * 
and there was no ſufficient probation that the Ship and Goods 
—_— the Sweds, and that the Treaty bears /i qua Cr a- 
vis ſuſpuio ſubſit, that ſeazure' may be made; tune 29, 1671. 
Burrow contra Captain Drehrngtomn. 

A PVPILS perſon was tound to be keeped by her Mo- 
ther #ho was Widow , till her age of eleven years, and then 
by a Friend of her Fathers fide, bnt not by the Tutor who 
was neareſtto ſucceed, February 6. 1666. Laird of Dary contra 
Reli& and Day ofhis Brother,” © © . 

RATIHABLTION VideClauſclanwary g. 1663. Ma- 
ſoncontra Hunter. + k 

RECOGNITION committed by aDefun&'s aliena- 
tion was not ſtopped upon the priviledge of Minority quo mi- 
nor non teneruy placitare, &c. February 19. 1662. Lady Carnagy 
contra Lord Cranburn, no 
 'Recognition was not clided , becauſe as importing ingra- 
titude which is criminal, it was purged with the death of 
SEOCEIANT. but was ſuſtained agaunft his Succeflor, 1b:- 


Recognition was found to be incurred by alienation of 
Ward Lands, albeitthe Seaſine taken was without the Acquir- 
ers Mandat ſubſcribed, but by a general Mandat out ofthe 
Chancellary, ſcing it wastaken by his Grand-father, giver of 
the Alienation,and albeit the Diſpofition bear anly (failing of 
the Diſponers Heirs of his Body) ſcing it had a Warrand for 
ſealing this party de preſenti nommatim; nor was it reduced up- 
on Minotity tb annul the Seaſine and shun the Recognition, 
January 30. 1663. Inter eoſdem. 

—_— was incurred by giving an Infeftment bafeto 
a Grand<hild , not being then alioqus ſweceſſurns of Ward 
Lands, though Taxed Ward, and though granted to Heirs 
-and Aſſigneys , which was only underſtood that the Diſpolſi- 
on, Charter or Precept before Seaſine might be afligned but 
not after, nor was it reſpeted thatthe Seaſine as not Con- 
firmed was null,nor|that it implyed a tacit condition that the 
Superior conſented , nor that the Giver was anilliterat per* 
ſon, - and the cafe dubious, here the caſe was favourable for 
the Donatar, who was the Diſponers eldeſt Daughter, and 
who was paſt by, and the ſecond Daughters Heirs, t 
ſtrangers, were preferred inall, Febrwary 5. 1663. Inter cof» 
dem. ; 


A Donatar of Recognition granting a Precept to a Vaſſal 
inthe Lands falling in Recognition , acknowledging thar 
Vaſſals predeceſſors Right and his own in the ordinary Terms 
of a precept of clare eonſtat, albeitthe precept did alſo bear in 
obeliencs of Precepts out of the Chancellary , yetthe ſame 
with the Sezafine following thereon, was found to exclude the 
Donatat and all deriving Right from him thereafter, Inne 24. 
1668. Graycontra How1iſon and Gray. 

Recognition was found not to be incurred by an Infeft- 
ment taken upon a Tutors Precept, being no A of lawful 
Adminiſtration , and done under the Viurpation when Re- 
cognitions werenot allowed on that ground, 1#y 15. 1669. 
lack contra lack, 

Recognition was found not inſerred by a Diſpoſition not 
-ſubſcribed , nor delivered till the granter was on death- 
bed, and thardeath-bed was competent by exception againit 
the Recognition, as not being a poſiefſory bur a petitory judge- 
ment, Iu{y20. 1669. Barclay contra Barclay. 

Recognition was found inferred by Infeftment of Ward 
Lands, when the Diſpoſition contained a Precept of Seafine 
and was delivered in /erge powftie, withour reſervation , albe- 
it the Seaſine was taken when the Diſponer was on drath-beg, 
Ibidem, — 

Re 


Recognition was incurred by Alienation of Ward Lands 
holden ofthe King, though done when the Superiours con- 


ſent was not required before the Kings Reſtauration , Jeng 
neither after the Veſlal nor Sub-vallal tought Confirmation, 
not being retuled by the King to theſe who ſought it, De- 
cember 15.1669. Aattland ot Pittrichie Contra Gordcwn of 
Geirghr. : 

18 a Recognition the Donatar was found only obliged to 
produce the Kings Gift as his Title , without neceſlity to 1n+ 
{tru& that the King was Superior of the Lands Ward, Law pre- 
Juming theſe if the contrary be notproven, and a Term was 
afligned tor obtaining the Infeftment to be produced, » ActC- 
brrngy was incurred , Febrwary17.167 1+ 
contre Meccewlloch, 

DECLARATOR OF REDEMPTION was 
not m_— , becauſe the Reverſion was not produced, the 
Purſuer being an appryzer, and offering to prove by the De- 
ſenders oath that it was in his own hand, Fbraary 13, 1652, 
Children of Wo/met contra Ker. 

Redemption was ſuſtained ar the inſtance of a ſingular Suc- 
ceſſor, albeit he shewed not the Reverlion at the tine of the 
order,nor now, but offered to prove that it was in thedefenders 
own hands, February 14. 1663. Collonel MonigomeryCcontra 
Halyburtown. | : 

In a Redemption the ſums were not ordained to be given 
up tHl a Wodletters apparent Heir was Infeft as Heir, andthat 
the Declarator without Reſignation was not ſufficient, Febrw- 
ary 10. 1665. Campbel contra Bryſon. 65k 

Redemption was ſuſtained upon Conſignation of a 1i- 

id debt due by the Wodſerter to 'the Reverſet , upon a 
Clauſeinthe Contra of Wodlet, Lanwary 2. 1667. Hog con- 

Hoe. 

i EDV CTION of a Retour was found ſufficient to 
reduce a Decreet-againſt the party as Heir, albcirt the Decreet 
was obtained before the ReduQion of the Retour, and the 
obtainer of the decrect was not called tothe faid Redution 
Iuly 24.1661. Mitchel contra Hutcheſon, 

: Redution ofa Decteer upon the ReduRtion of the Retour, 
vhereupon the Decreet proceeded was ſuſtained, albeit the 
Obtainer of the Decreet was not called to the Redudtion, 
though after hisDecrect as not being a party neceflary, Ibidem. 

Reduion of a Decre-t obtained againſt Infants charged 
to Enter Heir, was ſuſtained , though not raiſed mter an- 

nos wtiles , ſting it lay over and was not inſiſted in all that 
time, - ſince it was not known till annixciles were palt, 1u'y 17. 
1661. Flemmg contia Forreſter. 

Reduftion was not found neceſſary where all was produced 
that was craved to be annulled, and the reſt only in conſe- 
quence, but that a Libel by Declarator of nullicy was compe- 
tent, February 26. 1662. Viſcount of Stormont contra Credi- 
tors of A dl. : 

In a ReduQion and improbation, the Defender was allow- 
ed to propone his Defenits upon the Writs produced by him 
as ſufficient to exclude the Rights produced by the Purſuer be- 
fore certification contra non produta, without neceſlity to the 
Defender to declare that he would make uſe of no more writs, 
December 20. 1662. Laird of Mochrom contra Laird of Mar- 
zown and others. | ; 

In a Reduction of a Valuation no need was found of calling 
a Wodſetter publickly Infeft, being an improper Wodlet, 
and ſeing the Dbrainer ofthe Decrect his Heir having the re- 
verſion and poſſeſſion was called, 1»{y 13. 1664, Earl of La#- 
derdail contra Laird of Wolmet. , , 

ReduQtions take jaway all conſequent Rights that need no 
ſeveral Reaſons as falling in conſequence, albeit the paities 
interreſſed therein were not cailed to the ReduRtion of the 
principal right, 1«y 19. 1664. Dotwglas and her Husband 
contra the Laird of Wedderburn. 

ReduRion of a Decreet of Exoneration was ſuſtained a- 
gainſt the Executor without calling the Creditors or Lega- 
tors, lanwary 11. 1665. Arnot contia Arnot. 

Reduction of an Heretable Right was ſuſtained on an Ap- 

pryzing on the purſuets own Bond aſligned to him{elfand a 
C thereon , without Infeftment, andthe general Clauſe 
thus limited , againſt all Writs granted bythe Purſuer and his 
Predeceſſors to whom he doth ſucceed jwre ſangwrnrs or his au- 
thors, whoſe Rights and Progrefles thereto he produces, or 
to the Detender or his Predecefſors to whom he may ſucceed 
Jure ſangwmis or his authors, who, or ſome to repreſent 
them are called, lanwary 20. 1665. Little cont ra Earl of Ni- 
thiſdail, | 
In aRedudQtion no Proceſs was ſuſtained for reducing an 
Heretable Right till the Defenders authors were called,though 
the Purſuer he inſiſted not againſt that authors right 
being common author, but againſt the Defenders right from 


that author, ſeing that author was bound in Warrandice, and 
therefore to be called, Lanwary 30. 1665. Lord Borth- 
wick contra Ker. 


Ina Redution ex capite mhibitionis, the Defender produc- 
ing a ſufficient Right to exclude the Purſyer , being before 
the inhibition, the Defender being indigent, the Lords or- 
dained the pattiesto diſpute their Rights as it it had beenin' 
a general ReduQtion, kingary 2. 1666, Brown contra Wilſon , 


and Calender, 
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Reduction was found to extend to a Term beſore Sentence 
Febrnary 16.1666, Borthwick, contra Skein, 

Ina ReduQiion the authors being called , one dying af.cx 
conclulion of theCauſc,theſame,was not adviſed 1il one icpre- 
ſenting him were called, though the reaſons were only againit 
the firit authors Right, and 1o the reſt would fall in coutc- 
quence, ſeing all were interreſſed inthe Warrandice to De- 
tend the firſt authors right, 1»/y 14: 1666. Leith contra Leſ- 
more and others. | 

ReduGtion of a Bond was not ſuſtained againſt the Creditor 
who was denuded by Aſlignation intimate to the Purſuer be- 
fore the Citation, /»'y 2, 1667: Lord Blantire contra Walksn- 
thaw. 

in Redutions of Rights of Lands without improbation, 
The Loids declaredthey would grant two Termsto produce, 
N ovemmter 2.6. 1667. Hoy of Hayſteown contra Drammond and, 
Hepburn, ; 

Reduction ex capite inhibitionis,, #as ſuſtained though the 
inhibition was only on a Clauſe of Warrandice, and there 
was yet nv actual dittreſs, only to take effect when the diſtrels 
Should take place as a Declarator ot Right, December 10. 1667 
Her contra Counteſs of Hume. , 

In a ReduQtion.ex capite mhibitionis , the Defender was ad- 
mitted to exclude the Purſyers Title and Right by other rights 

wiorto the Inhibition, which the Loxds would not reſerve, 

© received them by way of Defenſe, December 11.1667, 
Inter eoſdem. 

A Reduction on death-bed was ſufiained at the inſtance 
ot the Creditors of the apparent Heir dn this intereſt, that the 
debts of the —_ Heir might afte&t the Eftate diſpon- 
ed, if the Diſpoſition were Reduced, February 16. 1669. 
Creditors of my Lord Balmeri19 and Lord Cowpet contra La- 
dy Cowper. . 

Reduction was found neceſſary to take away a Decreet of 
Double poynding , and that a ſecond Suſpenſion of 
Douvle-poynding raiſed by a party who compeared not inthe 
firit inſtance, was-not ſufficient, though in Decreets in ab- 
ſence Suſpenſion without Reduction is ſufficient, Februar y 
4,1670. Waſoncontra Sympſon. 

REGALITIES cannot be prejudged by the Bloodwits 
or Amerciaments of the luftices of Peace withinthe Regality, 
but that ſuch only belong to the Lord of Regality as was found 
Iuly 22.1664. Earl ar com— of Conadge. 

Regalitics haying Cha and Chancellary , general iler- 
V ices need not be ——— the Kings Chancellay, lanuary 
19. 1667. Reid contra 

-RELIEF amongſt perſons bound cenjundly and ſeve- 

rally, was found to follow , where one is diſtreſt for all, 
though there be no clauſe of reliefexpreſt, 

Keli ofthe Miniſter of Ednem contra Laird of Weddey- 
burn. The like Iwne 19. 1662. Wallace contra Forbes. The 
like Iune 28. 1665. Monteith contra Anderſon, Vide Clauſe, 
Ibidem. 

A RELICT was found neither to have shate of ftock 
nor Terce of Annualrent of a ſum bearing Annualrent with- 

_ out Infeftment, Iwne 24, 1663. Scrymzconr Contra Mwr- 
rayes. : 

A ReliQts third of moveables was found not to be abated 
by the Husbands heretable debts, as bearing annualrent, whe- 
ther they exceeded the heretable ſums duetothe Detun or 
not, luly 19. 1664. Inter eoſdem. | 

REMOVING cannot be ſto alleadging the 
Detender is Tennent by payment x pre — to 
tach a man who is not warned , unleſs it be alleadged he 
hath infeftment, or Tacks for Terms to run afterthe warn- 

ing; but tacite relocation ſufficeth not, Lanwary 30. 1663. Rec- 
cart contra 

Removing was ſuſtained on a warning on 40. dayes, al- 
beit the —_ was out off the Countrey's being now cited up- 

On 60. dayes , without neceſſity to warn him by Letters of 
Supplement on 60. dayes, F<bruary 20. 1666. Mcbrarr con- 
tra Crichtown, 

Removing was not ſuſtained by a warning made by the 
Feear before the Liferenters death, no not to take effe& 
at the next Whitſonday without a new warning, . /wne 30. 1669+ 
Agnew contre Tennents of Dronlaw. : 

RENVNCIATION to be heir was admitted, and 
a Decreet thereupon reduced, obtained againſt the Renunc- 
eras charged to Enter heir, albeit they had raiſed no ReduRi- 
ON thereof mira annos wiiles, becauſe the Decreet was ob- 
tained at the Vncles inſtance, in her infancy, and not inſifted 
in within the anni tiles, 1717. 1661, Relit of Fleming con- 

tra Forreſtey. ; 

A Renunciation of a Feu was ſuſtained to liberate the Vaſ- 
ſal from the Fea duty, albeit the Feu was conſtitute by a mu- 
tual Contra@ obliging the Feear and his heirs to pay the Feu 
duty yearly , jeing there was a Back-bond ofthe ſame date, 
that the Feuar might renunce when he pleaſed , February 12+ 
1 669. Brown contra Sibbald. 

| Renunciation ot all Right and intereſt was found only to 
extend to all right the Renuncer had, and notto any future 
right or rights, to which the Renuncer might ſucceed unleſs it 
had been mentioned, I«ly 257. 167 1- Baill Baillie, 

REPARATION ofa Kitk was foundinno pantie of 
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Z2 
fet the Titular ofthe Teinds, but the Heretors of the Land 
.only, Ianwary 16.1663. Kel of the Miniſter,of Ednem con- 
tra Laird of Wedderburn. 

ion of Manſes done by the Incambents before 
1649. was found notto burden the Heretors for the value of 


1000. im tv the AR 1649. renewed 1661. but 
only for 500. merks, which was the Quota before theſe As, 


that not againſt ſingular Succeſſors, lanwary 8,1670. Char- 
ters contra Parochioners of Currie. 

REPROBATYVRES mere ſuſtained th _ 
teſted for at the Examination of the Witneſſes, againſt whoſe 
Teſtimonies the was now ,  Lolng 
for before Sentence, 1w/y 30. 1668. Laitd of Milntown contra 
Lady M:/ntown. 


Reprobature was not admitted to be added after a ReduQi- 
on was Ay ns re in aDevorce, but reſervedto a 
AQion of Keprobature, February 25. 1669. Inter eoſ- 


or anmulling a Decreet of Divorce of the 
I——_— miffars , was ſuſtained at the inſtance of one who had 

t'the Liferent from the Hugband, and which would 
fall tothe Wite by the —_— > who com _ 
fore the Commiſlars to 


Witneſſes, an 

terrogate them was not = ; ina RedaQion 
before the Lords ne the Witneſſes to be re-examined, 
their own Teſtimonies of — were not admitted to 
enervate their former Teſtimonies, but robatures were re- 
ſerved, and being inſiſted in, it was not found relevant that 
they were viles & pawperes, the I cauſe being Adulte- 
4 which is a latent crime, nei they were infamous 

by common report, on, unice they had been decred infamous 


l z Or of a Crime or FaR, that the 

x: Þ in dec to ke EW amy , January 31. 1671. Inter coſ- 
eprobaturs were found relevant being libelled upon in- 
or prompting of Witneſſes, without neceſſity to al- 
the Witneſſes undertook or deponed conform, 


and that in ed:wm corrumpentis, without in any b 
upon the Witneſſes ſo prompted, who not or ſoar 


falſely, lbide 
> obatures were found lng + upon my F _ 


curry of Witneliee, r promiſing 
ng more than would fitrable for Cd oY 


upon corrupting of Witneſſes, by giving or 

pe ns or prom [Witneſſes to depone , was 

Found y Probable by writ or oath ofthe parties who ad- 

duced the Witneſſes after Decreet, and not by Witneſſes, un- 
leſs AI had been purſued betore Decreet 

ro Bore meg of the Witnefſes q 

further hearing and was recalled, and 


tru 


tis mas iopp -b- 4 
e — were found competent w ether 
cn after Sentence, and the Witnelles were ordained to 


be condeſcended upon ; The firſt Interlocutor was the 14. of 
I*5 167-1.” and the ſecond the 20th. of February 1672. Inter 
#0ſdem. 


REQVISITION of a ſum was ſuſtained though it 
mentioned not the Procutatory produced, ſcing it bear that 
the ſame way known to the Nottar and Witneſſes, and there- 
upon the Defun panty did appryze, lanyary 10.1665. Stew- 
«rt contra Stewarts. 

A Requiſition was ſuſtained though it bear not a Pro- 
curatory produced, ſeing it was not called for then, and 
— -Þ L_—_; and the Procurator 8hew Writs where- 

the Requiſition was' to be made, as the Inftrument 
—_— Inne 28. 1671. Hume contra Lord Iuftice Clerk. 
A RETOVR was found reduceable without the ſolem- 


nitic of a Summons of Error in Latine calling the Inqueſt, 
o__ thepointin was that point In te that 
Grand-father dicd laſt Veſt and Seaſcd, whereas 


e partics 

te feakine of 20 Vice ant Tak were ee PT eREE 

inferred no Errotimthe Inqueſt, . 6-1 ne eo 

laſt they faw infeft, and therefore the Lords reduced, 1»/ 

1663, Mow contra Dunches of Balclewgh. 

being called for to be reduced as = 
without warrand or probation , and i i - 

—P Do Execurionsand Service 


DE EI Bog gigs 


| Lords oatyr nor o» hheiiecs nat the Service, but ordain- 

ed the In ro becited, retiree ea ns 
they » February 24. 1665. Mercer of Aldie contra 
rs 


Retoures of Heirvare not reduceable-unlels they be quarrel- 
led within 20. years In LEEGY 1617. thereanent, 
which wad cndy for ro deduced fince that 


AQ, bur by the general AR of Preſcription 1617. theaftion 
ory Fern Mop mon eailndecangro deduct, preſcribes 
if not quarrelled within 40. years, ry nn 1665. Toung 
her effive yeote- pili 6f i Fecefinded 

r ce years onof a on, 
was not ſuſtained to be Reduced Rr 8 
on , _—_ « Summons of Error in Latine under the 
Quatter-Seal , though ſuch KeduRions were off times al- 


INDEX, 


peat =s 


S E. 


__ ibefore , Inne 28. 1667. Hume contre Creditors of 


{l 

A EPUIRILON ganne'Iy obliging a buy- 
ex to diſpone to the Seller, was fi to n—— to the Dil 
poners Heirs, th not expreſt, ſcing the ordinary Clauſe 
of paying the ſum in the Diſponers own time, was not ad- 
jetted , and it was held but as an omiſſion nen dedits opera, 
that Heirs were not expreft, lanwary yg. 1662. Earl of Murray 
contra Laird of Grant, 

A Reverſion was not found null , not being Regiſtrate 
before 1617. by the AR x555. which was found in delue- 
tude, + 1666. Earl of Hume _ wn hay rus 

A Reverhon ment at the Wodſeyers Houlc & 
London, was Panery Jon or Conlignation at wrgh 
where his Succeſſor dwelt, F 1. 1667. Creditors of 
Murray contra Murray. 

A Keverlion to a perſon and the Heirs of his Body, was 
found 1ufficient to redeem by that perſon, albeit he had be- 
fore aſli the Reverſion, and diſponed the Land to ano- 
ther, February 1. 1667. Earl of Tillibaydin and Sir lohn Drum- 
mond contra Murray of .Ochtertyre. 

ſy... Al GHT REAL. of Lands was found not burdened 

ovilion in the Diſpoſitiop, that the Lands should 

with ſuch a ſum, againſt an Appryzer or 

- Succeſſor, an. A, 2. F.. Colquhown Contra A- 

damſon; Burt thereafter this conſidered and the 

Clauſe for payment inthe infoftment, Father who grant- 

cd it being in poſſeſſion, it was ſound relevant againſt the 

ſingular ſucceſſor till it were performed, November 7. 1666. 
Inter eoſdem. 

SALMOND FISHING in a River was found not 

” a the letting out of a Loch into that River, mougs 
to the ekinges was the Lords opinion , but becauſe 

ie eracttioence th m the Parliament , who might make a 

Law thereanent, The Lords granted Commiſſion to viſite- 

before anſwer, Iuly 1.1661. Mayor of Bervick contra Laird 

of Hayning. 

Salmond by Cruives was found valide by an In- 
feftment to a Burp _ catronibws & priſcarius , without 
j — almo or Cruives, cled with im- 
memorial poſſeſſion,and which Cruives the Burgh was ſuffer- 
ed to change from one part to another within theix own 
bounds , being without prejudice ofthe other fishings above, 
or them in worſe condition then they were before 
wh the mer Cruives, and decembnch hagh vg wa 
whereof the Lords would not determine Long whe- 


among 

that thatshould have been re-. 
c, and that Saturnday: flop should be keeped 
of allthe Cruives, and not of one only in the midle ſtream 
by openingan elnin cach Cruive, pulling up the Heeks there- 

of, and that trom Satwrnday at ſix a Cloc -eal Mund ay at Sun 
army + and ordained the common cuſtom, to be proven hinc - 
a conſtant open midle ſtream, which was not 
1a. 6. his At; norhad the Loxds reſpet ro 
the > ng of theſe Ads <q in the Parliaancar 
1661. —_— ate parties, not Printed or 
paſt Ape & or in the ftile of a 


Law, 14- 

ny 26. 1665, Heretors of Dos contrathe Town of Abey- 

SATISFACTION of an A - and of the 

ſams whereupon the ſame p og te Ex- 
ception bo cod phe ro Heir , to whoſe 

—_ our re, and that by imtromiſ- 


pc 7 creme ay oy 

purſuit was not upon ppiyZing, 

ein, ReduRion on an Inhibition u Dottie Sond yuan de 
» Ine 28. 1671. Forber of Waterronn 


ppeyen's Þ Vide 


A SEASINE onanapprozing within Burgh was ſaftin- 
ed, though not given by; CITED 
the Town C but by another -_— becauſe the Bail- 
and Clerk were excluded b == 3; forthe Tender, 
API 1663. ——_—_—— chifrick, 


wn, ſing rcomniespoweto rhe Fa- 
Febrmary 27. 1667. 
Counteſs 0 padre contra ; Earl of Carmwath. 

A Seaſine propriis manibus of a Husband to a Wife who had 
no Contra of nor other proviſion, and had dif- 
pnnny former Liferent to the behoof of the Husband, v3 

ound a ſufficientTitle without awarrandorAdavinicle in writ, 
> :ofthe Marriage and Duty ofthe Husbandto provide 
his Wife, Ine 19. 1668. Relic of Garigscomr Wallace of 
Garigs. 

A Sealine within Burgh under the Clerks tragtwas fuſtain- 
ell without neceflity to alleadge it was tcgiaete Dm" 


S E. 


Books, in reſpe@ of the Exception inthe AR anent Regiſtra- 


tion of Seafines within Burga not requiring them to be regt- 
hate in the Towns Books, Iwne 30. 1663. By 
wan, The ike though the Scafine was by the | Clerk, 
there being no Town Clerk itz Office , 1»/y21, 1666. Thom- 
on COntra Mcehutrich, : F 
# A > > manbur, albeit ſuſtained toa Wife's ith- 
out one Adminicle , who bad no Contradt of Marriage, and 
had at that time quite her loynture by a former Husbandto 
ibe H s Creditors , yet two of the Witneſſes being 

ſive that they were never Witneſſes to any Scaline givento 
ſer , athird deponing he remembred not, a fourth abiding 
by the Seaſine , but deponed it was in Summer, where the 
Seafine bear in Winter, was improven, though the Notrar 0t- 
fered to abide by it, but the Lords zefuſed to Exomine him or 


any extrivſick Witneſs, in recipe the Seaſfine had no War- * 


rand in writ, Lanuary 9. 1669. Wallace of Gary? contra vcr 
kevrel. : ; 
A Scaſine propriis manibus by a Father to his Son , relery- 


ing his Fathers Liferent, was found valide againſta ſecond - 


Wifes I inthe lame Lands, though granted for a 
com Tocher, albeit the Seafine bad but two Witneſies, 
and had no Diſpoſition or Precept to Warrand it, but an Ad- 
minicle, vez. a Bond by the Father of the ſame dare, oblig- 
ing him'to warrand the Seafine, and that it was not a frau- 
dulent latent deed, it being Regiſtrate, nor was it alterable 
by the Father as a Baizns portion, February 11. 1669. Buchan 
ERVI of d Carriage in a Feudu'y was 

SERVICEofH e and Carriage in of 
found not due but when demanded «ikinthe year, Iune 27. 
1662. Watſon contra Elers. 

SERVITVDE of Fail and Divot, Clay and Stone grant- 
edina Muire definitely , » here there was no paſturage there- 
with , was found not to hinder the Proprierar ofthe Muireto 
Plew and rive out apart} where there vas more leſtthen was 
like to ſerve the uſe of the Servitude ior ever, yet ſoas ifir 
Should. bappen at any time thereafter not to ſuffice, a part 
of that riven out should be laid lee forthe ſame pu;poſe, in 
this, reſpe& was had to the publick utility , the whole Muire 
being yes improtvable . and the reſtriftion *as not 
alovedtill the Muire was aftua'ly riven out and plewee, Iwne 
21.1667. Watſon contra Feuers of Dunkgrr 

A Servitude of putting over aMilnDamn upon other mens 

ound was found not conſtitute wichont his conſent, though 

zhew no detriment to him thereby, lane 22. 1667. Hayat 
Strowie contre Feuers. . ; 

A Servitude of common paſturage , chough it ordinarly 

carry Fail and Divot, yer if by cuvome Fa and Divot be 
and hindered, 1t is $t excluded, Febrnary 15.1668, 
Laird of Hainmg conrrs Town of Se/kirh, 

SIMVLATION ofa Gift of Eſcheat was inferred upon 
the AR of Farliament 1592. becauſethe Rebel was ſuffered to 
poſſeſs four or five years, in » hich luduatories were patent, 
albeit the. Donatar obtained gc neraldeclarator long before, 
and was himſelf a lawful Creditor, and that the Lands were 

zed betore the Rebellion, ſcing the Appryzer poſleſſed 

not but the Rebel, lanuarys. 1666. Oliphant contra Drum- 
ond. 

Simulation of a gif: of Liferent Eſcheat, was found probable 

dy the Superiour and Witneſſes inſert in the gift their oathes, 

that it was to the Rebels behoye, Iwne 19. 1669. Scot contra 


onn. = ” 
Sumulation of agifi of Literent taken by a patty who had 
bought Lands for ſecuring himſelf, in reſpe@trhe Sellers EC- 
«hear » wasnot i allowing the Expepſes 


was inferred by 
of the Gift intheyrice ofthe Land, which the Seller was 0b- 


liged to w , he did not extend the gift any farther 
than to the Lands to himſelf, unleſs it were proven he 
knew ofthe other competing his Right, that it was per- 
feted before he took the other Di ion of the ſame Land 


was particeps fraudi; with the Seller who 
i i >; / 22. 1669. Hamiltomn of 
Corſſe contra Hamiltexn and Viſcount of Frendraught. 
Simulation of a Gift of Eſcbeat and Liferent was not infer- 
xed , becauſe it was granicd to the Rebels Son, who was not 
in his Family, but had means of his own, nor that the Fa- 
ther continned in n tor ſometime afier Declarator, 
s of Exchequer admitted to prove that 
by the Fathers means avd moycn, fe- 
gave Back-bond, that being ſatisfied of the debt 
orming, his own deb: and = ift, there 
should be place tro the Rebels Creditors, and did make 
Faith a; the gafing ofthe Gift, that it was to his own be- 
hove, #4- 1669. /offrey contre DoRor lajfjray. 
. Simulation of a Gift of Literent was inferred from the 
DOS gift b'ank int he Donatars Name, which 
ba his” and delivered to a Creditor for ſecurity ofa 
juſt + the ſame was found null even as to him, December 
17. 1670, onn Contra Sco!, 


A SINGYLAR SVCCESSOR was not found 
lyable for burdens impoſed by Committees of Par- 
lament, in Parliament, 1s'y 13. 1664. Grahame 
of Hiltewn contre Heretors of (lackmannan Shize, 

SLANDER, Vide Commiſtaci 


ICs. 


INDEX. 


* CONtra ,- 


ST, RB: 
A X 
IN A SPECIAL DECLARATOR' ofEiſcheas . the pay+/- 

ment of the debt betore denunciation, was found relevant 


informality of Proceſs was found not televant 
purged not the Contempt and Diſobedience, in not 
ſuſpending, Febrnary 10. 1663. Me ie contra Montgom- 
rie and Lawder ; In thiscaſe the aladrance onthe Back 
bond granted to the Thefaurer by the Domatar , in of 
the Creditors, was not found relevant without a ſecond gift os 
warrandfrom the Theſaurer. LT 
SPV1LZIE wasetided by a Diſpoſition and Inftrament 
of poſſeſſion, though it was omnizun bonorum , and no natu- 
ral potſeſſion followed for wo years, ſeing there was ne 
forcible refiſtance, Llanwary 29. 1662, Irwmng contra Mckare- 


. upon the Creditors Oath, but Nullity of the Horning ages 
. d 
c 


nay. 
In a ſpuifzie many perſons being called as acceſſory, there 
being no others whendy the Defender might prove his De- 
fenſe, The Lords declared ifthe purſuer inlifted againſt them 
all, they would ordain bim firſt to inſiſt againſt the acceſſo- ; 
ries, that ſuch as were afſoilzied might be Witneſſes, February 
24. 1662. Inter coſdem. 

Spuilzic of Teinds was not elided bythe 15, and 17. Altsof 
Pachament 1633. Declaringthe Tejads to bethe fitth part of 
the Rents, and that every Heretor shall havertheir own Teind 
until valuation be intented , Lecembey 18; 1662+ Lord Bal- 
merino contra the Town of Fdmbeurgh. + . 

Spuilzie not being purſued » ithin three years can only be 

ed thereafter ng ag and the parties 

arc not Iyable im ſol:dum , but if all be proven intromettors, 
they are lyable equally, as being all pretumed to have equal- 
ly intrometted, unleſs the greater intromiſſion ot tome of 
them be provem, January 17. 1668. Strachan contra Mo- 


riſon. 
- A Spuilzi on—_ — » though one of- 
fered to make Faith the Goods were anothers then the debigs 
tots, not being offered by himſelf, his Servant. or by his 
Commiſſion , ſeing that paztic had a Diſpoſition with an in- 
ffrument of poſſeſiion, and ſeveral As all ot his na- 
taral poſſeſſion, from whom the Goods were poinded, 1s/y 
6. 1666. Corbet contra Stirring . 
_ Spuilzie of Oxen the Purivers had in the Pleugh four mo- 
neths was clided, becauſe the Defenders had imzromerted with 
them by an order of the Shenft, execute by his Officers, as 
being ſtollenGoods, though there wasnacitation of parties for 
obraiving the warrand, which might be ſummarly ulcd for re» 
covering of G oods, norwithflanding of 4. moneths peaceable 
fleflion, unleſs with the poſſeſſion the purſuer shouid in- 
ruſt a lawful and onerous Title, as having neue Be Ouer 
en in which caſe Sentence ,was found neceflary the 
poſſeſſurs were diſpoſſeſled, Is'p 7. 1671. Strachans contra 

2rdouns. S . 

STIPENDS of Miniſters afte& theTeinds as a real bur- 
den , and all intromerters even theſe. who buy , as Mer- 
chands buying the whole-Teind ofs Mans Land fora year, 
ſo that tbey cannot pretend payment madeto the Heretor bans 
fdde, seing they should khoy that real burden, une 24. 1662+ 
Vernor contra Brown. . i.a4 

Sti quod Intrants were found to divide 1n two Terms, 
that the Intrant before Whitſondyy hath both Terms, but aft- 
ter Whitſonday and before M:ichalmali only one Term, luly 24. 
1662. W:yms contra Cunninghame. 

Stipends were not found to burden am Heretor w here theze 
is a Liferenter living, 7wne 24. 1663. Menzzis contre Lairdof 
Glenurchie, F = IT" RY b 

Stipend ofa Miniſter reponed $ho: Mic 7 as 
having Preſepration, Collation ——_ before, and 
rear ied agen the incumbent pooling and ſerving the 
years fti ninſt the 1 e ng i | 
Care Hoonmar bes fil Is/y 9. 1663. Kirkp/dy contra 

C A . * » 
As nd whereto a Stipendiar was at Lambaſi, 
and Co from thence, and INNS after Mr- 


chalmaſi, reached not the whole ſtipend, butibe 
the Preſentation was before M:cha/maſs and the aftual ſer- 
vice, ſeing the Admiſſion was $shortly after, June 7. 1664. Hay 
contra ColleQor of Vaccand ſti 


hn 4 was found to a the whole Teinds 

w was not a Locality, and ſo the Minifter mi 
himſelfro any Heteror for his whole free Teind, not pro 
rata, without to him to purſue tor Relief, December 


3. 1664. Hutcheſon contra Earl of Caſitls. 
A Stipend was found inſtruQed by ſeven years poſſeſ- 


on without any Titlein Writ, ſoasto e351 wrarmmg 
inent, N, 25-1665. Petrie pol. chelſon. 


Tanwary, Who comi nll April 
his Succeſſors, who was preſented before Whitſonday, bur 
not admitted till ambaſi, none compearing for the ColleQor 


of the vaccand ſtipends, lanuwary 26. 1670. Mcquern contra 

_—_ of Dewg/aſ: and Pwrves. . SES 1 
STOLLEN GOODS werefound recoverible by the 

ownet , by warrand from the Sherift ſummarly without cita- 


tion of the poſſeſſors, th had peac: poſleſled 
the Gooods four monte wht he unleis they had gc- 
L ; 


3F S.D. 
rr r_gy— fr -> (tamial Strachan: 


controverſies 
| i was found valide and not derer- 
mined by a year, but a Term was affixed to determine what 
diflerences are now occurring, February 3. 1669. Boſewel 
contra iud/ay of Wormiftenn. 
-SVBSTITVTION, Ve Clauſe. 
SVCCESSOR LVCRATIVE was not inferred 


— 
ahoald ariſe to the 


cihotiticn a Father toa Son baving an elder Bro- 
- , wor Ne as latel bers out of the 
C and ſo not then aliequi ſwcceſſurns, February 28. 
1662. Hamiltown contra get of Tue 


E being all a Diſpoſition of 
Land by a Father to his Son in his renparte of Marriage for 


a Tocher to the Father , anddebts and Bairns Por- 
tions far wi the value of the Land, he was net found ly- 
m nor yet the purſuerputto a Redudtion, but 
the In w— perfiaativrin fo ircothoone 
I ordinary at that time, wi 
| i of the Cauſe, Iwne 17.1664. 
Lyen of Muire;k cont 


rc Lucrative was not inferred by a Diſpoſition, be- 
ing nly60 a Neghon, the brotker being alive who was not 
found aliequi ſucceſſwrnt , asin the caſe ofan Oye, November 
22. 1665. Scot contra Boſewel of Auchmleck, Vide Lucrative 


b. 
A $Y MMONS whereofthe Executions 
My new, cadcbeutte would not abide by it, was 
be crhnsferred, but whether an Inhibition raised on that ſum- 


was and that by ſpecial priv the Inhibi- 
SIS CEP Bos: aſa Callendey 
her Spouſe contra 

Summons not IG and day from the 
date thereof, was futained reon, {uy 22.1665. 
Rew contye x7 of Stoy mont. 

Summons on an i oy eg 
fiance was not ſuſtained , odor renger' 


poſterior to EIIIIOES albeit the o- 
curred , November 15. 1666. Abercrombie contra Ander- 


A os he not being called to a Cognition of 


| Vat our prejudice 10 the 
hal! be in tis » Bebruary 8. 1662. Lord Torphichan 


contys | 

ro ihe Tae ar Faces robe yo 
it was 6'neceliey neceſſary AR for him 

lads I«/5 19. 18564. Hoſpital of G//gow contra Camp- 


having pie bound in abſolute warrandice Ward, 
ofhis own deny nem ro was found. 


, though 
_ a beter 
ſalve jure cujuſlibet & ſe, Inly 

of his Vaſſals ' 
ms "= 29-wewr' 4 


| beryixr | 
w # 
-Sffignacion to all the cafualities ofche and the 
Stef dachtracatthencom was found tg extend eo the foo dates 
Faeroe Lakety 36. 1671. Dowglas of Kelbead contra 


wy = s BEE Lon 
ve an » was 
opton Gert revive hm for aYerereat, con 
ad ah jd be redeemable the ſuperiour for 
and annualrent in the adjudica- 
tion, without any EE ———— , andthat 
auticeion oco-bi tions. ap 36. At 
ny rows 1671+ Ccor contra Lord 


_SVFIE 1 OKITT of Kirk Lands annexedto the Crown 


ARR oof Rat 

on was ot 10 

TID te Ripon nth 
tharir is preſumed, 


Inly ps 1 age. Watſon __—_ 


try loi ps an 


INDEX, 


"ters of 


ty, ſeing they could not infeft 7 0 3 The Lords 
thought that they might be cirher infetr upon encoiags pre- 


cept or wn precept; or both, November 26. 1668.Daugh- 
lupplicanrs. 

IN A SYSPEN S1ON a reaſon of payment by ano- 
ther Co-principal , was not found to be inſtantly ve- 
rified, nor the Defender put to find berter Caution, though 
it was alleadged he was in hazard of breaking, but only ro 
give his oath de calwmnia, lwly ts. 1665. Urquhart contra 

airy. 

o; of a Miniſter-was found not fo take away his 
ar aq" not being depoſed, Iwly 26. 1661. Ker contra Mi- 

r "> prom of —_ << _ 

u nred on licarion 0 ornings t 
Should be conleſcentled on, on Relaxation only and to give 
perſonam flandi in judgement, withom ſtoping any other cxe- 
cution, December 7. 1669. Urquhart (applicant. 

TACIT RELOCATION was w induce for 
more years, d which it was no: quarrelled , northe be- 

perſon could exprely ſer together, — 1663. 
Earl of Errol cantra parochioners of Vry. 

Tacit Relocation ofa Tennent warned, cannot defend the * 
ſub-tennemc aggioft ſingular ſucceſſors , who would only 
warn natural Poſſeſſots, lan#ary 30. 1663. Rithort contra 

; Here theſub-tenneni had required the Tennent to 
give his-Tack for his defenſe. \ 
Tacit Relocation after an expyred Tack of Teinds w —_ 
interrupted by inhibition, though not a> tae 
the Tack, but by a third party on adiſtin& Right , uylefs the 
ofthe tacit relocation could condeſcend u _ 
in the of theTack.that might exclude this 
condeſcendingthag he ſerrec of the Tack was ted as par- 
jon, and ſeven years n thereby, the 


ſame was found laficicnt to ergy vx is Tennent by tacit re- 
location, until the is took affignation from the purſuer, 
and ſo ackno»1 his right, which was foumnd+to rake aw 
the Tacit ps ofthe from rhattime, 
it-could not haye taken away an Tack, 1s 18, 
1671. Earl of Hume contra Laird of Ri ſelaw. 

ATTACK fet by adebitor to his eallitor for ſeven years 


for ſuch a Tack expreſt, with a clauſe to rerain his annu- 
alrent in the firſt en and not to un 
dork endnnee ofthe Ta al Bon es 
ies of theTack-dur ca wort Tele 
plus alone the might have fork, ppg io 
<cotheclen gy remove , which was fond perforial nor 
contra Reid, i hs 
fl 
AT was found wo be nid foch fort Kaghet; asthe Back- 


bond of the receiver cherev? did not Cucceſ- 
provwpryl 


ot 
ber Aeretion, which was nor foun 
neous be c w4s it initiate beforeto 
TT = 1668. Forbes tamys 


Rn A derng ences ive the Tennent no to 
any Minerals of XIE 
Pipes, nu no Be groap, bs t6 
dig the fanig, but de nature rei, it Wis fefetvetto the 

og tx the ſame, ſatisfying the Ten. 

Febrigirs x5. 1668. Colgulhorn comra BY at- 


A WEE F ul mmag Ang nnogyenny th conſenr-of / the Purron + 


xetor, with a 
nents 


fon 


yi Tack of Teinds ELL IG, 


conſent ofthe Patron , was found op poenine His tacite confent 
ion , by taki to the Tack, and ob- 

wk iogd n, 19.1665," Earl of Arbo! 
contra on IYowasn . 

AT df Toiddh for ſeveral nih&tzs years and ſeveral 
lifes, was found hot ro be paſt from 
ing Aſſignation to teti 
or for greater £ 
Tack orginally himſelf, 'but a 
party to Petey TA Worbrookdy 1 it; dr 


his 
Wy than wis in his fitfſt Thek, 78% 24. 1669- 
{ Tands fe bran 
o oper” = gue robes 
with an 6 
Never won _ apy afar ihe 8 time; Adrob- 


SS wah r- 
{cient a EEE rhe| was found 
no homologation Fa- 


T A. 


citans relocationem, uly 13-1569. Old Colledge of Aberdene 
contrathe Town of Aberdene. * _ 

ATack ofa Houſe by word fora year being fourteen dayes 
before the Term , was found not to admit forme penitentia by 
gut over within fourry cight hourcs afrer the raking , bur 

Setter ſetting again t0 another , imported acceptance 
of the overgiving , though that other poſlefſed not ,"and the 
poſleſſor not removing preciſely at the erm , did nor libe- 
rate the Taker, inreſpedt of the cuſtome of Fdmbargh not to 
remove till fix weeks afterthe Term, ſanwary 7. 1670. Ker 
contra Dawn, 

A Tack granted by a Tutor in fecuriry of a ſum borrowed 
for the Pupils uſe , having no ſpecial Ish, but to endure while 
the Money ++ ;< payed, was ſuitained, Febrwary 21 1671+ Ar- 
mer contra Lan1s. 

A Tack to the Tack! man during his life and the life of 
his firſt Heir, was nor underſtood to be his Heir entered, bur 
that his eldeſt ſon having ſurvived him who might have been 
Heir , heneeded no ſervice for the benefite of a Tack , bur 
that partthereof was fulfilled ;, though 'he never poſicſſed 
ny lane 17.1671. Lord Lovar: conrra Lord Mecde- 
Jo | 

Tack RICRSR December ro. 1661. Kinroſi contre Laird 
omg evember 23. 1664. Scot contra Laird Bare- 
ot, &c. 

TAXATION 1633. was found frfficiently diſcharg- 
edby the diſcharge of one » ho was held and repute ColleQor, 
without shewing any commiſſion, or berng a perſon in Of-' 
fice, December r4. 1655, Duke of Hamilrewn contre Laird of 
Clac | 


Taxayon by a ſtent Roll, was found only valide as to the 


Taxation it ſelfimpoſed, bur without power to add any thing 
for future by che fient , but that the Taxation be- 
hovedto be TR # nap without 2 charge, andif 
there were a , Ahe Lords would modifie —_— 
Expences, but did not allow an Impoſition to be to 


the Taxation , December 15. 1656. Lord Colvil comre Feuers 


f Culroſs. 
a 1633, was found diſcharged 


ing Tcinds wholly allocartorhe Kirk , [uawary 17. 
Taxation wasfound yot to be due for incloſed ground : 
cOn- 
form ro the A of Parliament, 1561. andthat the AR of 
Convention could not derogute therefrom , Febywary 29. 


1668. Duke of H contra Marwel of Mwrrith. 
Taxation and Ivan ſingular lone 2 5 
1668. is ; 
Se, has! wy to be due by the Diretor and 
_ GeChy as on un Members 
lullict , Lanwary 22. 1669: Colleftor 
neral of the Taxations contrs the Direftor of the Chas. 
. The Officets of the Mint were atfo found free by a 
Taxation fe arpoinindto 66 oplift6d by Magiſirares of res 
t to Bu 
we hoy ge theſe » ho were Magittrates of the 
the lly by their office, and that the 
dblequens were not lyable tor what 
for, Tan 25. 1669. Pear- 
contra Town of 117 
1665; abatement ofa thizd 
Weftern , "was found to ex- 
there, Ib ra. 1869. Duke Ha- 
irs of the 
were to de dobrixm fund: 


FANWGrY 24. 1663. Earl of Cdl- 
Manre. 


found not tv aft the Heretor where there 
24. 1553 Moy contvd Laird of Glen- 


only to the Temperal Lords of Erection; bur to their Vaſ- 
fail, Inly 15. 1664. Oewfverd contri Laicd'of Prifonn- 


oO! eind fish was found" due by the Merchants who bought 
in whole Boatfuls, in 


the fish iatly as they were 
ber btn bar, had 


Mondfeaion or 

» Inne 29. 1664. Feigefts' commra Srenarr of 

het be drawn fomma Ihibicion, where 
- Wind wot drawn before, buta 

Decreet muſt prececd the drawing, and therefore partieshay- 


I N DE-X. 


T E. 35 


ing a colourable Title, the Teinds being o draw obcained Y 

cd Reftiruton, /avmary 1+ 1665: Lainds of Bairfeer and Beee- 

yu _ Viicoune of Krng town, _ 
cuttom payed as to 

Teind , Viz. the 2oth. . LINY boF-o was 

not found lyable as to for any more, Febraw- 

ry tl. 1665. Scot of Thirle contra Scer of Broadmea- 


dow, 

Teind of Herring, Killings and Ling taken in and about 
the Iſles, as the patrumony of the Bizhop of the Iſles, was 
found not to exrend to Killing and Ling, taken by the inha- 
—_ —— lleſay, they proving i cial 
polieſhon tree Teind, November 1665. Bizhopof 
the lles contra Gehewes Greenock, —_ 

Teinds were found not taken away by a Decreet of Parlia- 
ment, ordaining the Titular to fell upon payment of ſuch 
a price, it never being offered, ſo that the Trinds remain- 
cd due till it were payed or offered, and upon refiaſal con- 
wh February 24. 1669. Eatl of Kimncardin contre Laird of 

07 Pn, 

Teinds of a Paroch were found to to the 

ofthe Ch 


THE TENOR of an interdition purlued, the 
produQtion of the Letters of Publication was a luffici- 
ent adminicle, ſeing ſuch Writs uſe not to be retired as 
—— Is/y 26. 1662. Laird of Miln;onn contre Lady Afiln- 


Tenors of Writs before inferiour Iudges was found 
_ lanuary 28. 1863. Laird of Bainagenn contra Mac- 
e. 
Tenor of a Regiftrate Bond 
ply , was not found i - uf m—_—— 
the at Lon- 


under the Engl::h hands that ceeped 
don , though his Oath was taken Anne 1658. That it 
any a true Extraſt, Iwly 27, 1665. Captain Awire contra 
Yate. | 


was not ſuſtained without Adminicles in Writ, 3 
Tenor of it was inſert in the tile Book. of him that Wrote 
it., and the Tenoc was offered to be by the Write - 
and W inſert, and though it was ood 0/be proven 
that the Husbands whole means came bythe Wite, tune 13. 
1667. Harrower contra Hartlay. 


.and there was never a Contra extended AT ers; 
oy her Spoule con- 
ATerce was found not to extend bo elade noe haftate 
yeard ler tp 

pertinent 


Tennents, it notbeing a Garden or 


of a Tower or Fonalice , Febrwary 9. 1667, Moncreif comra 
Tennens of Newromn and Zeaman. Vide Foray Ball 
of Belfrerd contrs 


a Wifesaccep 


IHE TERM OF PAYMENT officlemepanions 
PAYMENT 


by 


F 


. 
” 
% 
: pre 5 
. 


"as; * 


- n . 
+ m——— & Louhdco {wr / - 
©) Lon bs od. p Wo ; without c T* Mes bt : 
, > %. : / ' eo, "Pf : . © 
= as 


wa rs =_ Qallonel Aogs- 


TE. 


"and that agethei 
ſion} hebetr 3 a, 117. 1660 ns 


A CTESAM Ron Nuncupativ Oe mads! 
or abroad where NT Nancapaireby found nulb as —__ 


mono Succellion , 

rules only 2510 the Soſemnities of Writs, but 

not ta \ Subſtantials or appoynting of Succeſlors, 1anwary 19. 

| NE Telian —_— Legacy of a Wodlct was found 
a a was ſoun 

t- was done i precinfls bell;.,” February 21. 

GT of —_— 


V » 
1663. W, 
AT 


n 
; wound 


a2 inSance by a Decreert , though he had not obtained 


pore Et though /he was Execuror dative atid a meer 


Deanet un _—_ | ——— _—_ 
mer exe- 

cuta oy ne 

tra Towng. 


Defunt ,  Novenaber "17. 1666. Downie con- 


as redaced becauſe the Teltator. being al- 
be Coen the _— Writes and 


, and other extraneous Wi 
- wah ofthe Teftameat and thereafter the Teſta- 


_ may 00: an his por hm Ih mind , and to every 
wasp yea, although they were 
not atthe making —_ > = en and werecon- 
Say ro the Me Mbeki this was Roped to be further 
pinch anda lea Tlamen, 


. Nicolſon contrd 4 F 


"5 


,: "y 
neerrry 


1. NADEK. 


rerot of the Min, Pobrnary 9. ; 16BR: \Hetetors of holy: mu 
cortra Featats;”* 

-Thirlage* was not Inferve  infmencof Land ich 
ſuch a mi nand the Wight; rIHORRY nLUE 


her Supdtiowe ; Ke ern, Ine, 
ther though *0theD cr; 
hy os tr eres Mer i1 1866: Earl 
of Caſiils contra Tennents of Dalmortom., 

berg ——_—_— conftirue hg a Vafſal,' hath _— a- 
gainſt the Superiour Rs Watd, uhlef the Su- 
periour corfiemed) int his corffent” infert6d by his re- 


—— Aſligna ++ith" reſervation of1!;c 
ultures in the afignation, wales xefervation had been 
inthe Charter, lbidems. 


Thirlage ina Vaſſals Charter es Foptiourk Mi was 
found nocto infer mukures theVaſſal, though he moy- 
ed his Tenncats to come to his owrirmilt!, "and gore greater 
duty hankes but that the Tennens were only lyadte pec- 


ſonally. for bent of ay Dicembry to.'$66 Eu of Caſ- 
fils contra $ o an 
troch,. 47 


9 = CRIbG- 
udre f.— 5x” 


Was " 
fingivtro be fi | 
uded f et imply 
Par, rv: 6k TT 
 TRANSA wy 
TRA yin « F6hid 
for the ſaraetyo in a Decrect and Fer ging .. , ſthhg 
there was 10 ment” obcained, 1a 3. 1669.” þ cont; 
Howftoun, © 
TAANSEENKEN CL of nol3Siitimonrint fig. 
ed, where the firſt Executions were new and nut dbid- 


| 
ks Lb 


den by . euogs 12: 3493: Wilks nd Cham conn 


b but dyc@im- 
Mt 5H Viſcpulit'of 


cult was by/Wiix ar Oath 6+ 


Hide. Diligence. Deexrpberc1 
£22 fnhpbio nc pay be i 


parry. but ale þ "65 Examined, Fabruiary 6. 7 ale 


beto es 
berg 2M 
19, 1469- 


W3; 7 eeeniindhg” Worry ont aft 
; Trult, 


TR. 


Truſt of a Diſpoſition of Land for payment ofthe intruſt- 


ed perſon , and then of the Intruſters Creditors , ſome of 
whom had appryzed from him and were Infeft, the perſon 
incruſted was not found in capacity to pay other Cieditors, 
and prefer them to theſe who had done more ;imely Di- 
ligence , though the Inhibition and - Appryzing was not 
againſt the locrufted perſon , Is/y 24. 1669. Crawfoord con- 
tra Anderſon. 

A TV TORS oath was found not relevant to prove a 
condition or agreement with the DefunR againſt the Pupil, 
though there were concurring probabilities and Telitificates 
December 5.165 +. Ecles contra Eclezs. 

Tutor Vide Aﬀignay , Ramſay contra Earl of Wintown. 

ATutco t or his Affignay was found to have no proceſs againſt 
his Pupil '+ his Tatorcompts were ended, ex preſumptione 
juriz, thatthe Aſſignation was procured by the Pupils means 
andto his bchove, 1#'y 24. 1662. Cranflown contra Earl of 
Wintown. 

A Tutrix her Aſſignation though not formal, bearing the 
Tutrix as taking burden for the Pupil and not the Pupils name 
aiſo Aſſigning, yet was ſuſtained, lwne 17. 1664. 1nſtice con- 
114 Earl of Queenrberyy. 

A Tutor was not found lyable for annualrent of his Pupi!s 
annuairent of conſiderable ſums on the _ they 

was 


bearing that the Tutor accepted and made Faich , with- 
= Warrand under his hand , or ſome Adminicles to a- 
firuc it , though the Confirmation was thirty ſeven years 
fivce , lanwary 31. 1665. Kirk/oun contre Laird of Hunt- 
hill, 

A Tator was not found proven by his ing as Tu- 
tot Teſtamentar , where by the TR evident 
he was but Overſeer, Inne 10.1665. Swintown contra Not- 


il, asto 
o that the 


having a tion out of his Eftate, that she might not 
ed in 


be abu oo ings by 205 orher Freinds; 
the fame was ſuſtained the Pupi _ eleven X 
though the Mother was ied and the Daughter vali- 


tudinary , February 6. 1666. Laird of Dary contre Lally 
Dwry. 
A Tutor was found to have a year to imploy ſums not bear- 
ing annualrent , and not to be obliged to uplift ſums where 
the Pupil was ſecured , or where on a ſudden the Debitor 
break, but was found lyable for all Diligence according to 
the Debitors Horni ion, Arreſtment, 
Appryzing ofthe Debitors which sbould 

be known to him , andnot for Horning only, 1» 9. 1667. 


A Tutor was found lyable to compt as Tutor and not as 
Pro-Tutor, on produQtion of a Writ under his hand, defign- 
| InghimſelfandaQing as Tutor Teftamentar , without nece(- 
firy to the Purſuer to produce the Teſtament , December 2. 
1668. Scatown contra Seatomn, 

A Tutor was found lyable for the Annualrent of his Pupils 
ſuws, which were in reſponſal Debitors hands, but not to 
re-imploy the ſame upon annualrent, in reſpeR the Tutor dy- 
ed durante twte/a, and that what annualrents he had received, 


alrent thereof from the time the Pupil pupillarity, it 
ing ſufficient to lift and drew nu of Pupils 
ſums at any time ordinary courſe of the Tutory, 


grounds ot the firſt Deciſion. 

A Tutor hiving cited his $ Friends on both ſides, that 
t might be declared by the Lords that the Pupils Lands were 
Iracked above the true value, that were not ableto 


pay their Rents without caſti 


the Land waſte, no party ap- 
by the Lords, they grant- 


INDEX, 


. rem, 


- fering a Sum w 


p 
ed Commiſſion to Gentlemen jn theCountrey to try the ma” 
ter of Fad and report, Febrwary 5. 1670. Tutor of Colz,can 
contra neareſt of kin of the Pupil. 

A Tutorygramiedto two, and bearing them to be joynt- 
ly, was found void by the death of either , lanuary 17. 
. . 7 + Drummond of Riccartoun contre Feuars of Bothken- 

TVTOR DATIVE of a furious perſon was found 
notto excludethe neareſt Agnat as Tutor of Law to be (erv- 
ed 9wandecxnque, though the Idiot was neceſſitate to pay up- 
- =o _ citation to make forthtoming, Lanwary 21. 

3. Mr. lam - 
bo Ar es Stewart and Robert his Tutor Dative con 

UL.TIMUS HERES being gifted, was found to have no 

NEE there = be a declarror in the ſame way as 

ardy, 1/730, 1662. Laird of Bainagown contra Ding- 
wall, The like I»/y 31. 1666. Crawfoord contra Town of Edind. 

. VSE OF PAYMENT ofaduty toa Miniſter forTeinds,and 
his diſcharge for the whole Teinds for a longtime, was found 
lufficient againſt him who had the Tack and ion of 
theſe Teinds, until interruption by Citation or Inhibition, 
thogh the duty was very final, &the Miniſter was but tipendi- 
ar, having that quantity allocat out of theſe Teinds, lanuary 19. 
1669. Earl of tho! coutra Robertſon of Strowen. 

_ VSVRY was not inferred by a Creditors taking a Tack for 
his furder ſecurity, for ſo much Vietual, or 20. $billing leſs 
than the Feears, at the ſetters option, that abatement being for 
the ſetters pains and hazard in getting inthe price, November 
23. 1664. Scot contra Laird of Barefoord. 

VICCARAGE was not found due out of Yeards 
which were a part ofthe Chanons Portions, which had never 
paid Viccarage, lane 30. 1668. Miniſter of Elgincontra bis 
Pacochioners. | 
. THE VIOLENT PROFITES ofanOx Spuilzied 
in Labouring time, was found to be 5. shilling every day dur- 
ing the Labouring time , February 28. 1668, Lord luſlice 
Clerk c:ra Hume of Linthil. 

VITIATION of a Contra of Marriage diminishing 
the Tocher and 1o by the Husband and Father after 
the marriage, was not to prejudge the Wife » ho con- 
ſented nor, but her Right was extended as before the Vitiati- 
On, in prejudice ot the Hubbands Creditors infeft by him, al- 
beir the Contra being Regiſtrate, the Viriation could nat 
not appear to the Creditors when they lenttheir Money, Inne 
I. 1670. Hunter contra The Creditors of Peter. 

VITIOVS INTROMISSION wasnotelided be- 
cauſe the Defun&t dyed Rebel atthe Horn, and fo there was 
nothing i» bai; defuntti, unleſs the Defender alteadged he had 
the gift of Eſcheat ante metam litem, Febraary 17. 1662. Gray 
contra Da/garns. | 


Vitious Intromiſſion was retrinched to ſingle avail, becauſe 
the Defender entered in poſſeſſion by a ion of the 
moyeables , though no delivery or was in the De- 


fun&s life, February 27. 1662. Chalmers contra Daigayne. 


4 Vitious ; _— purged — +4 4 rep 

rming within year ay a Defunds death, 

cut being his Wifes, albeit after ating of the purſuers 

ben 4 lanuary 28. 1663. Stevinſon contra | 
Vitious Intromiſſion ed by a n and In- 

firument of Poſleffion in the Difponers L.< y 

Defender judicially acknowledged there was no pol- 


ſeſſion, 1#/5 6.1664. Brown contra Lowſon. 

Vitious Intromiſfion was not ſuſtained after the Intromet- 
ters death, againſt any him, where there was no- 
thing done to inſiruR it in bis Life, furtherchan Quo ad va/s- 
not as an univerſal paſſive Title, i»'y 10; 1666. Cran- 
flown contra Wilkiſon. | 

Vitious Intromiſſion was elided, becauſe the Intremetrer 
had warrand from the Donator of theDefun&s thogh 
there was no Declarator, ſeing the Warrand and Imtromiſfion 
was ante notam litem, Iuly 4.1665. Innes comtra Watſon. 

Vitious Intromiſſion was not inferred by intromietting with 
50. pound, the Intrometter having after his Incromiffion con- 
firmed himſc}fExecutor, and omited that ſam, bur was only 
found lyable for the ſum it ſelf, Febhwary 26. 1668. Rroth 
contra Cowan. 

Vitious Thtromiſſion was found not receivable by Defenſe 
againſtan Aſſignay, viz. That the Cedent who was Creditor 
to a Defun@, was vitious Intrometter with his goods and ſo 
Debtor, the Aſfignation being for an onerous cauſe, lane- 
77 20. 1671. Captain Ramſoycontra Henriſon. _ 

WARD was found notto fall by the demth of an Appryz- 
er who had Charged, unleſs he 00 0 pry 
pa, by ym Charter to be ſubſcribed by him , and of- 

itha Bond, and Caution for what more the 
Lords should modihe for that years Rent, and that therefore 


the Ward fell by the death of him agaitft whom the appryz- 
ing was led, Febreary. 1669. Black cofitra French. 

ard being gifted by the King, ihe Donatar was found ts 
have intereſt to call for ptoduRion of the Defender hex Sifter 
and Fathers Retoures'only, fot i of whatwas Ward, 
and not theix other Evidents, December 26. 1569. Eact of 
Rethes contrd Tutors of Bhecleags, wy 

W: 


\ 


S 


WA. 


Ward was found 10 tike no 'y ner 


hove 
Fi epi, vo 
Go i ee bedkett Inly 204 167 £. Lmdjay of 
Mount contra Maxwel of 

A Wurd was not found to give Right to the Donatar, to 
cx is Arras REAC toes mark of che-Rvt a6 wil 
Gn: ed 


| Creditor , 
yer and peional 9 the Croc: a his Heir , Inter #0ſ- 


a Marriage of a killed inthe late War, was 
found-not to. be taken off A@ of 


the Ward and oftheſe that should dic in 
not to ogg ons free found to terwi- 


that 

the next Pacification Ann yown-? here partics were 

, ordetermined 
r= NE Een nero 
i Hats Int except as to 

then ; wouldrech 10 the 101 of Ward 
an exempti 
thee Tondo thould be now , are" wy 
not propated, In'y 28.1671. contra Laird of G 


2 UKNING vas ave" fant neceſſary, how why 


parties Decreets Were 
ed _— uy overs w ch Dopjn 
not ing 0 a 
EE Eng nh 
ofthe Bill, in/y 1. 1671. Eredar Lathe the La. of Rye- 
eartoun contfa the Lard Ken 


WARNING was ret at an old Kick; albeirDi- 
— nf 06ared rarer ee > 7 pays 


© the 


Hormings and Inhibizons uſed to be 
Kitk j lavuery 24. 1667. Earl of Argile cofua 


C, G 2095 
not bearing that it was read at the Kitk doot in 
of Divine Service, was = vragy be io mend- 
ed ac the Bdr,. Lanwary 25. 1667- Inter coſdens. 
W; Kirk and Houſe was ſuſtained on jo {ourty 
toy, tongue warned wagout ofihe Countey, the 


of Packomene en Waring requiring 10 further, Fe- 


. TALLANG RY” Siebdlmplycdofa is re 


of Tulberfoond legata, Ine 18. 1664. Mint dy colts ecutors 


was ordained to be contained al 


SS not only thar the 


ſolvende, lune 24. 
contra 


"os ha migirge emteroenecntn 
row being fines 


will) fora) tiot 66eKend 


vends, 6, 166. H 
one yen 
Kine bla, 


.W 
ta Hotle and Cows 


+ Graſs by a a , f che Lew extended it falf 
as if it had been of a date with another ook 
theſe Lee did fir from the former, and di 

i $2..1667 on contra Law. 

w w6e Þi ws » though baſe aid 
ex mt | _ r,isc —— 20 for 
— Creſt o by 
agen upon. nh, whe; age Mz 

ITS rethe WE February os. 


 Warrandivein ppt petit bot d, 
a ar 
|< therefore be 

Few of hirv, ar PEASIS tshould 


—— Tas rs. 1668. con- 
Warrandice in whatſoever Tettns conceived, was found to 

! extend no further than the furns paid oat, and ie expenites 

ofthe party, January 26. 1669. 'Boyl of Kelburn contra Wil- 


ke. 


Sh EX. 


ſach-afam in 
_ rablegor orher farms s cominmonc bo 
| py feng the wife difpotied bee Lands to another, 


of thy Tageriority Jo 
» hott 
0. Yor 


@ TE» 


WI. 
was fqund ndcbt preferab! 
Defund, Frey. = 


4 aſtance execution of ber 
to priue a Redudtion of 
ce thereof duiing iis 


os moore 
KS ba tr the Husband, 
and mhe repute widu, 


== Husband, whe 
the mand? wipe by vi-are 


apron om aganet thy: Wite before 
er 49. 1663 nia 

AWifes mfcftrment was found " <_ bertccber were re- 
paid, albeſt the Marriage was difolend within year and day, 
In'y 26. 1664. Petrie contra Paxl,- ; 


A WIFS Commiteſime 


fancrale, being fun av poet ie nogrring 
unerals, ng 6 ave mourni 
was tound a be the wifes debtbur the demo 
November 2. 1664} Muvtay ">< ASHIEN 

A vwifcs infeftmeut wnrriamonce beiflp being print 
beſide her Contra ;: was notgo be valjdat by her Wa 
bands het hi 946 ng wS uatrel it by 


- Lowry, Vide 
bondy " and impig 
UA inſt the huſ- 
n preſumptenof her having watrand by havirig the 
e 
LON y her Seafine, 
the ſcaline 
a hd gran- 
ws re Stenart. : 487 IP. i665. 
A wiſe was found not to beexcl mh 1 F 
citjr her Toclittwrnct payed, od yi te 


tore, albeit th@Cogtrat 
prey Gr Arte x04 upon ez, i $+ 3 ue os 
A wiſe 4s of found 
ir ar odors 
rtheiraliment, as to-years 
the Catſe; Derombber 7. 1665 « 


ber:ſon. 'Heze the Creditors = 


_ tidy, wither thſtrafting the | 
being perſona. and the on 
Hnrolrats Ferry nr a6. 1 of 
Monmosth. ws 
A wiſe cle#vitirslurband was _— bs 
niched ro er and hve childenn: on nog 
a 14 vhs Effate, — Sr mmm her 
he ofthe coumpey, mod pe 1662. exchated, end 


Avwife acquiti _ was found not to patrnns that the 
ſame were and to belongeo 
5b and his heirs, Arr it ere inſtoutted: that ernbrge rf 


norune; 
hay —mntntunntge> ,e. 3 IN i 


: ch wa b&w Irv w1! corey a: 
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the- buyers, who were to | thei 


; pts « thin pai was 
found tor ev by 6, bue 
that tHe Id Rouniry car wenrymrarr yr thencw lecutity 

granted 


{4 / I N D E F.. WO. 39 
granted husband, who was obliged. to reſtore the Witneſſes were examined ow reWarrant or Com” 
1m os he ſecurity to ref ey ng ble ob- mandro'a deed donein wr who had the Com- 
_ ed eres berbel,ontcherfoir bels tothe buſ- — milſionto dothe fame ed hindered others, 

fas Executor, Dec. 11-1668. Scot com. Afton - 21.1667. Lord 4 Ling of Lanberrdtts, 
NT Danes to be burdened » ith her husbands Witneſſes and the writer of ad ere examined ex 


Y 21, 1668. Mchentie contre genes 
A wifc purſuing for her proviſion by her conts 
riage; » hich bear, her to br provided to the annualre 

Tocher and as much more, the ſame was found 

that the wiſe was not obliged to inſtrut that her Tocher was 
payed, (rmmg she was not for payment thereot in the 
contraQ,ang the husband having =y atum provided to bim- 
ſelf and his _ w liferent, and ater their deceaſſes ro the 
mans io a former marriage, the wife having 
confirmed the ſme for implement ofher comract, was pre- 
ferred to the daughters, and their ſubſtitution was found nu!l 
yo as. of Parliament 1621. without reduction, hniay 


Tocher & an cquiva!ent fur for the witein ierevs Aberebe 


MAETITOTAN 


"winds were admittedto pereat em and Command, 
being the Meſſengers Domeſticks and ſ® intuticd perſons, 
Letwary4. 1663. Mafenn contra Huacer. 

oo R_ 7 ere admired to prove the Loan of Rooks, 


i far above 100 pound, Larn#ary 21. 1665. Scots con- 
inctea were, fora ts grove. Leqpin.of JN 


tiene, I»ly 14. 1 
Teſtimonies —_ A bf. 
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a Noteof their Names, 
Council and the like, 
January 4. 1666.Laird 


o a Bond blank in the 
Creditors Name, ot admines to prove 3 to infer an ob- 
to re-deliver the fame, February 20. 1667. lobnfloan 


as foundto prove Adnhery, albeit their Teſti 
wee - 
after tarde 48 Ac at che ame time 


contra 1, 


place, JI 
rable As, and ge Teepe | we Wo- 
CE ery rata heard her 
et ee A PING ant, 
and that ſome thatshe was not the Adul- 
terers Wite, February 25. 1667- Lady Mlntown contra Laird 
to be intripged n 
of jr ccqmifemrty a bg on 
| in 
they were neotpargedef partial Council, 
a to have 
rormargey Writ, and CE hee 
70 we mer Aon lanuary 
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tinued after his deceaſs by his Fancral na and by the 
trop Fonrgrmnry Ling thee rears thier- 
vetened not iff any patt of rhe accompe, x +, 1670. 

' Grahame covtt4 Laird of Sranebyres. 
Witneſſes were admitted to vitiation of a Con- 


traſt of Marriage, and not to anmat it bar te extend it as it was 
OO en, Imre 11. 1670; Hunter contra Creditors 
of Petty 

Wirneſſes were admired incromiſſion with Mails 
and Daries of Tennems, Rent, mtrometted by 
one who was itfefr in an on of the Tenements, al- 
beit by che , the principal fam for which the an- 
mualrent a9 conftirare, would be farisfied;and the infeſtment 
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1 ewlloch, 

admined#to a Miniſters po jon of 

not to be a 

= i | int NetFon, 

was decennalis & trienmalis, but that writ was y (if his 

polleſli fr 40. yearF) to pove the rollerance, lune 
22, 1671 «4 Dulte of Balclemgh. 

$ EX OFFItIOwere feceivedfor proving the 


delivery of a Bond blank inthe Creditors name, the matter 
being berwixt brether and ſiſter whereTruſt was very preſume- 
able, February 21. 1667. lobnfiown contra lobnſtown. 
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worth ofthe Land «q _ 
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able, Is/y2. ets Allan Cotitra F aivie... 

_ —— amp pee Bb, not the} 
quantity proven by two, 

followed, Nevember 33. 1667. Lord luftic 


nantly, was foll 
—_ Land of Lambertown, 
were examined to inftrut the canſe © 2 
Bond to be by ety Feonen and exorbitatt, ir being ods 
dorment without annualrent, and the filled ap $17 2008 a dif- 
ferent hand, February 6. 1668. Jnr lon 
Witneſſes taken ex ofce pron heim of 4W 
in hisworkina Lodging thei , and his 
quent direQion anent the von prove 
his Heir, anghhone 100. ae 
Jone withour ſenſible a&s is wel writ or ule! 
21, 1668. Thomſon contra Earl © 
ex 0 » lane onde exgiinet | ina Redudtion oh 
death bed, albeit the day of compearince was riot ry 
preventthe death or colluſion of the molt neceſlaty 
February 16. 1669. Creditors of my Lord 8a/merind ind Cow- 
per contra Cowper. 
Witneſſes ex officio were orduigedny| be ined before an- 
ſees, for clearing a Traſt of the ar appryti 
divers jj? naar ry hinc mde na; 24. 1668. 


in his oath, fi 
Sen on 
ry with 4 Papet bh his 
lu'7 6. que ire yup ares: 
ed to take 


Witnefles ex offic 
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os might be libexe of the Fond 4s bei 
was not admitted to mefit or fichen Fe 
though it was an old ond, w . withou ut any diligence or 
ns fora long time, February 14. 1671; Naperr pee 
ira lx af E 

” ox offi were exantined 
ann adi on made 
Etlare, $a Gipoſion go BFA ep of 
was read to hitn when he (u 
ſo that rexjon and judgement. 
tives were uſed to make him rap iy 
contra Nelſon, 
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to have acceffion as uſers of 4s 
whe br criminih, awd 
con 
dy Towie contro Capiain axcl 


A W ODS TIS ? 
pls abovg his Kent, bs . 
of Parliament, 1661. ixt 
thereiw the Viuirpers AR ,,, 


made wererenunced, January 29. 1662. Laird 
coma Cherſlee,: 
A Wodiet bearing in he LA a Tack fat 


cx 8 


i # cream vention for 
lonof his whole 


Tos medi 1empore, lane 21, 1662 Laird of Potwar: 
tra Hume. 

A Wodletter purſuing for his money, was found nat to fave 
acceſs thereto Wm — carton 
by a rhi y intruding, ſcngbe dd not not dr yecenti imimite 
the i demand ape on. 1424 I7. 1665. He- 
pring'e of Torſonce contra —_— ofs ru h 

A Wodlſet be an Or 
without ng, al yaniesForog iog Cs ork 
Crots on the declarator 
who hed a baſe (i \intmene fo ig » 
was excluded , and the 4 
kvow the ſame, albeit in "the 
In'y 17.1665. ; Mamjbess cantra her T 


A Wodſet by a Fatbgr toa Son the Father 
mg his Life from his Son ona' le craved 
to be declared , the Son having app - 
leadging that he had xightto the Rey and i 
Apprizing were Redeemed , andii » his Father could 
not Redeem, » hich ar firſt was i alied , Son 


bring favourable, the Father ha diipc 
to alecond Wife, but being there: 
the Lords were of difterent j 


or tight by AR AP Debitor and Cre- 
quarrelable by the A& 19. Patlia- 

Sorenp the halfof the true 

| the Wodſcy, and fo 
aiyel onborrg re. by ge orders Jrernry 

; Wodſet before the At of Paton 


[2 

fthe AR betwixt 

read Credo, but from the ofter ; madero _ 

that nd- 

ſe Renuncing the Vſurpets 

ſums, and ordain- 

ereof, and all Atts of 

thernarte, libel there be an exception in the {aid AQ, 

hen the benefite of luch AQts ate Renunced, which was not 

Pn to relate to the Clauſe anent Wodſery, which is poſte- 

. rior to that tion, February 21. 1666. Lord Borthwick 
contra his W 

Wodſetters beforethe AR 1661. chooſing to retain the poſ- 

 ſeffion, were found _ 4" for the tu apron, not from 

the Summons, but from the date ot the offer to find Caution, 

'which was admirted after the Citation , but it was found tbat 

the Wodſenters were not bound ro declare their option, whe- 


ther to quite the Wogſet or reſiridt cill Caution were offered, | 


February 12.1666, Ogilbie contya 

A Wodſetter by his Wodſert being obliged upon payment to 
Renunce , and by his miſlive Lener acknowledging payment, 
| hisSonanda t Heir having receivedadi «res of his 
other Eflate withont a Cauſe onerous after the Wodler, but 
before the miſlive Letter, was found 1yable as lucrative Suc- 
ceflor to enter to the wodfer and to. Renunce, Lanuary 
I5. 1668, Eatl of Kinghors contfs Laird of Vaney. 

A Wodſetter was found corptable forthe lus after 
ofter to find Caution, though he had a poſterior Ratification 
and cik afterthe AR 1661. 1#ne19.1669.'Scot contra Langton, 

A WRIT viz. a Bill of Exchange by a Drover ſublcribed 
ny Ayo wark, and another Hand Tring bet amans mak, 

Lords did porepo Renanoduten, backs fore anſwer or- 

Hedery opiorwapanperket-{ pov examined ex officie, Fe- 
braary 26. 1662. Brown outta on lakers 

A Writ was ſuſtained ſubſcribed but by one Nottar, 
being a Contra of whereon Marriage followed, 
inly 19.1662. Breadie contra Breadie and Marie 

A writ was found not to pos , being the AQ ofa Town 
Council without Citation or Subſcription ofthe pany, bear- 
ing conſent to a penalty impoſed upon unfree- men, February 
13. 1663. Town of Lilithgew contra utifree- men of Boyrow- 


Sownneſs. 
A wiit was ſuſtained thongy wor not delivered beifgin teyours 
of the Baſtard, Febrwary 2 5. 1663. Ath- 


Tu ner fuftnined fim- 
rpm ro iccenogeopener 
iT by fuch witneſſes 


writ viz. a Bonl wi font not nkenaney by mime 


g'o ove gs the Bond was made i rheing 
w 
reſiding in ay! any are 


"men 
by the Law pony >= ary ———— bereand 
contra A fawand Neilſon, 

Aw rien og rayon as 5 wanting Writer and Witneſſes 
inſerr, _ ecundian lect iti Ireland, Fe- 


of Selmes contya Lord Rolls. 
the witneſſes not being deſigned, 
ned, unleſs liyipg witneſſes were condeſcended 

the verity of the debt, February 3. 
2665. Faltoner He an of Krnghorn, 


becauſe the writer was not "vas 
in np gro gy the writ was old and 
in the ſam, Creditor 


tor Decem. 5.1665. 

A vrit viz. a Bond was away 
bation by oath that it was fora Prentice. and by witneſfcs 
that the Peentice was put within a year and an half after 


this manner of pro- 


' ions] part of the Prentice-feeto the 
| > lang 15.1665. Aikman contra 

| being no compr Book but ſome lonſe Scheduls, was 

not | to_infiry@tadebt againſt the wricer ofir, 

Dkam, fap1-16es. but declared alſo that he 


Iuly1.1665. Naſmith contra Bower. 
witneſſes 


wed to be proven hole- 
own dh or that it was ſub- 


yet the alleadg- 


of exception or 
tones Is 1666. Dn LE dof Towch contra 


2 £7-160%, Creditors ofie Lon Gr. 
ray. 


END Ex. 


in the arb#ers hands, 


lelfbutneeded , and the 


h Aſſignay for an onerous 
© contra Brown. 


and not ini 


WR, \ 


A writ was not fuſtained but one witneſs to that 
ſub deligned, de- 


, _ ly 

poned party Tbicrive berths the tubſc 
on was nnd.s -writ to the beſt of his knowled 
ral otherſnbſcriptions wereadduced to aſtrut the tame come * 
rom to literarum, ſeing there were not two wil inleu to 

1s ſubſcription, Lara 1667, Dow of .Arnho contra Camp- 
bel of Calder. 4 PR oY 

A writ being a diſcharge by a Maſter to his Tenneats was 
ſuſtained, chough without A=D andnor holograph, and 
without neeeſſity to prove the truth of the Sybſcription in re- 
ſpe of the common cuſtom to take ſuch diicharges, 1»/y 4. 
1667. Schaw contra Tennents. 

A writ being a bond was found not probative, only 
hs bs agenda andSubſcription on the one fide.and 

he reſt on the other ſide with another hand, unleſs it were 

on with other evidences and adminicles, ls/y 16. 1667. 
Hamulrosn contra Symentoun. 

A writ ſubſcn Nortrars was found null becauſe theNot- 
tars ſubſcription laid that he ſubſcribed for the party, but bear 
not at his command, which was not allowed ro by 
the witneſſes inſert, /»/y 2 6. 1667. Philp contra Cheap. 

A Fed og Nees. a Bond ſubſcribed »ith initial Letters was ſu- 

ſtained, it your, tound proven the gebitor was accutomed ſ> 
anions, there being three ae re and theWriter ex- 
in 


tion, who bem rg 


good fame 
ynprobation in in, od & yo was fuſtained, Novombey 16. 
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' Avtithavi 


33: years dormient, witr.efſes and arbiters 
wee cxami mn trorag thank nope: bleak 
with five tires ſo winch as was their _—_— yen 


no adininicle in writ to evidence the cauſe thereo upon cot 


fidetarion ofthe lo of 
the party was inwho o—_ 


i'd or#fb 


larency of it and the 
it, [anwery 6. 1468. 


meſon to- their we" 


shouldo 


Abe irſelfto be of the date it bear , but was nd wy 


ubſcribed i» ko, which was ſuſtained bei thus propoſed 
withopt a KeduRtion, ſeing the Bond was = ofir 


deraken 1n prejudice 
December 18, 1668. Swintoun 


Writ cannat be taken away neſts, was ſound not to 


1 p= rg pes 


Avwrgi mfr ſubſcribed o 


at Letters was found to prove, there 
they ſaw the mark putto, 
Dreyer way accuftorr 


T1668. Swmiows contra Brown, 
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